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FEDERAL    PRACTICE. 


CHAPTER  XXYIII. 


PRACTICE    AT   COMMON   LAW   IN    CIVIL    ACTIONS. 

§  360.  Common-Law  Practice  in  General.  —  Actions  at  common 
law  are  either  civil  or  criminal.  The  Supreme  Court  considers 
•the  practice  of  the  court  of  King's  Bench  in  England  as  affording 
outlines  for  its  practice  at  common  law.^  In  civil  actions  at 
common  law  the  Circuit  and  District  Courts  follow  in  general 
the  practice  in  the  courts  of  the  State  where  they  are  held,  ex- 
cept in  those  particulars  which  are  regulated  by  Federal  stat- 
ute.^ The  Revised  Statutes  provide,  that  "  the  practice,  pleadings 
and  forms  and  modes  of  proceeding  in  civil  causes,  other  than 
equity  and  admiralty  causes,  in  the  Circuit  and  District  Courts 
shall  conform,  as  near  as  may  be,  to  the  practice,  pleadings  and 
forms,  and  modes  of  proceeding  existing  at  the  time  in  like 
causes  in  the  courts  of  record  of  the  State  within  which  such 
Circuit  or  District  Courts  are  held,  any  rule  of  court  to  the  con- 
trary notwithstanding." 3  The  phrase  "  as  near  as  may  be"  has 
been  held  not  to  mean  "  as  near  as  may  be  possible  "  nor  "  as  near 
as  may  be  practicable,"  *  but  to  devolve  upon  the  Federal  courts 
the  duty  of  construing  and  deciding,  and  to  give  them  the  power 
to  reject  any  subordinate  provision  in  such  State  statutes,  which 
in  their  judgment  would  unwisely  encumber  the  administration  of 
the  law,  or  tend  to  defeat  the  ends  of  justice  in  their  tribunals.^ 
The  State  practice  will  not  be  so  far  allowed  as  to  permit  an 

§  360.     1  Supreme  Court  Rule  3.  Horst,  93  U.  S.  291,  301 ;  Phelps  v.  Oaks, 

2  U.  S.  R.  S.  §  914.  117  U.  S.  236,  239. 

3  U.  S.  R.  S.  §  914.  5  I  &  St.  L  R.  R.  Co.  v.  Horst,  93  U.  S. 

4  Indianapolis  &  St.  L.  R.  R.  Co.  v.  291,  301 ;  Plielps  c  Oaks,  117  U.S. 236,239. 

VOL.    II.   —  1 


684      PKACTICE   AT   COMMON   LAW   IN    CIVIL   ACTIONS.      [CHAP.  XXVIIL 

equitable  defense  to  be  pleaded  in  an  action  at  common  law.^ 
The  misconduct  of  arbitrators  not  apparent  upon  the  face  of  the 
award  and  not  affecting  their  jurisdiction  cannot  be  pleaded  to  an 
action  at  law  upon  the  awardJ  It  has  been  held  at  circuit,  that, 
no  matter  what  the  State  practice  may  be,  a  denial  of  allegations 
of  jurisdictional  facts  in  the  plaintiff's  declaration  or  other  plead- 
ing at  law  can  only  be  made  by  a  special  plea  to  the  jurisdiction, 
and  is  waived  by  a  general  denial  or  by  a  plea  to  the  merits ;  al- 
though the  court  may  of  its  own  motion  institute  at  any  time  an 
inquiry  into  the  truth  of  such  facts.^ 

In  the  following  particulars  is  practice  at  common  law  in  civil 
cases  in  the  Circuit  and  District  Courts  of  the  United  States 
regulated  by  Federal  statutes :  writs  and  process,^  service  by 
publication  or  without  the  district,^*'  pleading  in  actions  for  the 
infringement  of  patents  ^^  and  copyrights,^-  provisional  rcme- 
dies,^^  abatement  and  revivor,^'*  consolidation  of  suits,^^  evidence, 
testimony  and  depositions,^^  trials,^'  motions  for  new  trials,^^ 
judgments,!^  correction  of  judgments,^^  costs,^^  executions  and 
proceedings  supplementary  thereto,^  contempts,^^  and  bills  of 
exceptions.^* 

The  Revised  Statutes  provide  as  follows  concerning  pleadings 
in  actions  for  the  infringement  of  patents  :  — 

"  Damages  for  the  infringement  of  a  patent  may  be  recovered 
by  an  action  on  the  case,  in  the  name  of  the  party  interested, 
either  as  a  patentee,  assignee,  or  grantee.     And  whenever  in  any 

6  Doe  V.  Roe,  31  Fed.  R.  97  ;  Bennett  "  U.  S.  R.  S.  §  4920. 
V.  Butterworth,  U  How.  669;  Montijo  v.  i^  U.  S.  R.  S.  §  4969. 
Owen,  14  Blatclif.  324;  Parsons  v.  Denis,         13  §§  369-370. 

7  Fed.  R.  .317;  Buller  v.  Slidell,  48  Fed.  i*  §  373. 

R.  116.     See  Nortliern  Pac.  R.  R.  Co.  v.  «  §  371. 

Paine,  119  U.  S.  561 ;  §  6.  is  §  372. 

7  Hartford  Fire  Ins.  Co.  i'.  Bonner  ^'  §  374. 
Mercantile  Co.,  44  Federal  Reporter  151,  ^^  §  376. 
156.  19  §  378. 

8  Imperial  Refining;  Co.  v.  Wyman,  38  20  §  379. 

Fed.  R.  574.    C'cn^m,  Ehrman  r.  Teutonia  ^i  Chapter  XXV.      But  see   Huntress 

Ins.  Co.,  1  Fed.  R.  471;  Draper  ?'.  Town  v.  Town  of  Epsom,  15  Fed.  R.  732;  New 

of  Sprin<rport,  15  Fed.  R.  328.     See  Ruhel  Hampsliire  Land  Co.  v.  Tilton,  29  Fed.  li. 

r.  Beaver   Falls  Cutlery  Co.,  22  Fed.  R.  764.     As  to  security  for  costs,  see  Hen- 

282;  Deputron  r.  Young,  1.34  U.  S.  241,  nin^  v.  Western  Union  Tel.  Co.,  40  Fed. 

251.  R.  6.58. 

9  §  .361.     But  see  Stewart  v.  Justices  -'-  §  380. 

of  St.  Clair  County  Court,  47  Fed.  R.  482,        '■'S  §§  341-346. 
484.  2*  §  377. 

10  Supra,  §  97. 
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such  action  a  verdict  is  rendered  for  the  plaintiff,  the  court  may 
enter  judgment  thereon,  for  any  sum  above  the  amount  found  by 
the  verdict  as  the  actual  damages  sustained,  according  to  the  cir- 
cumstances of  the  case,  not  exceeding  three  times  the  amount  of 
such  verdict,  together  with  the  costs.^^ 

"  In  any  action  for  infringement  the  defendant  may  plead  the 
general  issue,  and  having  given  notice  in  writing  to  the  plaintiff 
or  his  attorney,  thirty  days  before,  may  prove  on  trial  any  one  or 
more  of  the  following  special  matters  :  — 

"  First :  That  for  the  purpose  of  deceiving  the  public  the  de- 
scription and  specification  filed  by  the  patentee  in  the  Patent 
Office  was  made  to  contain  less  than  the  whole  truth  relative  to 
his  invention  or  discovery,  or  more  than  is  necessary  to  produce 
the  desired  effect ;  or, 

"  Secoyid :  That  he  had  surreptitiously  or  unjustly  obtained 
the  patent  for  that  which  was  in  fact  invented  by  another,  who 
was  using  reasonable  diligence  in  adapting  and  perfecting  the 
same ;  or, 

"  Third :  That  it  had  been  patented  or  described  in  some 
printed  publication  prior  to  his  supposed  invention  or  discovery 
thereof  ;  or, 

"  Fourth :  That  he  was  not  the  original  and  first  inventor 
or  discoverer  of  any  material  and  substantial  part  of  the  thing 
patented ;  or, 

"  Fifth :  That  it  had  been  in  public  use  or  on  sale  in  this 
country  for  more  than  two  years  before  his  application  for  a 
patent,  or  had  been  abandoned  to  the  public. 

"And  in  notices  as  to  proof  of  previous  invention,  knowledge 
or  use  of  the  thing  patented,  the  defendant  shall  state  the  names 
of  patentees  and  the  dates  of  their  patents,  and  when  granted, 
and  the  names  and  residences  of  the  persons  alleged  to  have  in- 
vented, or  to  have  had  the  prior  knowledge  of  the  thing  patented, 
and  where  and  by  whom  it  had  been  used  ;  and  if  any  one  or  more 
of  the  special  matters  alleged  shall  be  found  for  the  defendant, 
judgment  shall  be  rendered  for  him  with  costs.  And  the  like 
defenses  may  be  pleaded  in  any  suit  in  equity  for  relief  against 
an  alleged  infringement ;  and  proofs  of  the  same  may  be  given 
upon  like  notice  in  the  answer  of  the  defendant,  and  with  the 
like  effect.2'5 

25  U.  S.  R.  S.  §  4919.  26  u.  S.  R.  S.  §  4920.    See  supra,  §  145. 
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It  has  been  held  in  the  Sixth  Circuit  that  the  pleadings  ol; 
both  the  plaintiff  and  the  defendant  in  such  an  action  must  con- 
form to  the  rules  of  pleadings  in  actions  on  the  case  at  com- 
mon law.-^  Want  of  patentability  is  a  defense  to  such  an  ac- 
tion, although  not  pleaded  by  the  defendant.^s  Evidence  of  prior 
use  and  knowledge  of  the  thing  patented,  cannot  be  given,  al- 
though pleaded,  unless  the  prescribed  notice  has  been  given ; 
provided  a  proper  objection  upon  this  ground  is  made.^'^  The 
state  of  the  art  can  be  sliown  without  notice."^*^  It  has  been  held 
that  a  witness  may  be  asked  whether  the  defendant's  machine 
is  similar  to  the  model  of  the  plaintiff's  patented  machine,  al- 
though no  notice  of  such  testimony  has  been  given.^^  Evidence 
stated  in  a  notice  to  be  proposed  for  one  purpose,  cannot  be 
used  for  another.^^  'y\^q  fourth  and  fiftli  defenses  named,  are 
distinct  from  each  other,  and  if  the  defendant  relies  on  both, 
he  must  give  notice  accordingly.^^  The  notice  is  not  defective 
for  failure  to  state  the  particular  place  within  a  named  city 
at  which  the  defendant  proposes  to  prove  the  previous  use  of 
a  patent.^*  A  notice  is  not  a  pleading,  and  instead  of  being 
included  in  the  answer  should  be  served  upon  the  plaintiff.^ 
It  is  a  better  practice  to  file  the  notice  with  the  pleadings 
after  it  has  been  served.^^  A  plea  stricken  out  by  the  court  is 
not  a  sufficient  legal  notice.^'  The  defendant  may  also  plead 
his  defense  specially  if  he  so  desires.^^  In  such  a  case  it  seems 
that  no  notice  may  be  given.^^  No  demurrer  lies  to  a  notice.*^ 
A  defect  in  the  notice  may  be  remedied  by  a  second  notice  with- 
out leave  of  the  court.^^ 

2"  Myers   v.  Cunning;ham,  44   Fed.  R.  ^3  Teese   v.  Huntingdon,    23   How.   2, 

346,  per  Ricks,  J. ;  May  v.  Mercer  County,  10. 

30  Fed.  R.  246;   Marvin  v.  C.  Aultman  37  Silsby  v.  Foote,  1  Blatclif.  445;  s.  c. 

&  Co.,  46  Fed.  R.  338,  3.39;   Walker  on  14  How.  218. 

Patents,  §442.    Contra,  Cottier  t-.  Stimson,  38  Cottier  v.  Stinison,  20  Fed.  R.  900, 

20  Fed.  R.  906,  907.  907  ;  Evans  v.  Eaton,  3  Wheat.  454  ;  Grant 

28  May  V.  Juneau  County,  137  U.  S.  408.  v.  Raymond,  6  Pet.  218 ;  Phillips  v.  Comb- 

29  Blanchard  v.  Putnam,  8  Wall.  420.  stock,  4  McLean,  525;  Day  v.  N.  E.  Car 
3T  Vance   v.  Campbell,  1    Black,  427 ;  Spring  Co.,  3  Blatchf.  179. 

Brown  v.  Piper,  91  U.  S.  37.  39  Cottier  v.  Stimson,  20  Fed.  R.  90(), 

31  Evans  v.  Hettick,  7  Wheat.  453,  409.  907  ;  Evans  v.  Eaton,  3  Wheat.  454 ;  Grant 

32  Pennock  v.  Dialogue,  4  Wash.  538;  z-.  Raymond,  G  Pet.  218;  Phillips  c  Comb- 
S.  c.  2  Pet.  1.  stock,  4  McLean,  525;  Day  v.  N.  E.  Car 

83  Meyers  v.  Busby,  32  Fed.  R.  670.  Spring  Co.,  3  Blatchf.  179. 

8*  Wise  V.  Allis,  9  Wall.  737.  *"  Henry  v.  United    States,  22  Ct.  of 

^  Cottier  v.  Stimson,  20  Fed.  R   906.  CI.  75 

See  also  10  Sawyer,  212;  Henry  r.  United  *^  Teese   '•.    Huntingdon,  23   How.  2, 

States,  22  Ct.  of  CI.  75.  10. 
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The  Revised  Statutes  provide  that  "  in  all  actions  arising  under 
the  laws  respecting  copyrights,  the  defendant  may  plead  the 
general  issue,  and  give  the  special  matter  in  evidence."  "^^ 

Exemptions  from  service  of  process  have  been  discussed  in  the 
chapter  on  subpoenas.*^ 

In  criminal  actions  the  Circuit  and  District  Courts  follow  the 
old  practice  at  common  law,  except  in  so  far  as  the  same  has 
been  changed  by  a  Federal  statute.** 

It  has  been  held  that  in  the  following  cases  the  Circuit  and  Dis- 
trict Courts  will  in  civil  actions  at  common  law  follow  the  statutes 
of  the  respective  States  where  they  are  held :  form  of  writ,*^  en- 
dorsement of  writ,^^  endorsement  of  summons,*''  personal  service 
of  writ  and  process  on  individuals*^  and  on  corporations,*^  at  least 
if  domestic  corporations,^^  joinder  of  causes  of  action ,^i  joinder 
of  parties,^^  verification  of  pleading,^^  time  ^  and  manner  ^^  of  ser- 
vice of  pleading  and  amendment  ^  of  pleading,  granting  of  order 
of  interpleader,^'^  notice  of  trial  or  argument,^^  discontinuance,^^ 
opening  judgment  by  default,'''^  suspension  of  judgment  pending 
writ  of  error.*^^ 

In  following  a  State  statute,  the  Federal  courts  usually  read 
the   word  "  county "   as  "  judicial    district."  ^'•^     A    State    statute 

42  U.  S.  R   S.  §  4969.  51  Castro  v.  De  Uriarte,  12  Fed.  R.  250. 

43  Supra,  §  98.  52  Perry  v.  Meclianics'  Mutual  Ins.  Co., 
**  United   States   v.   Maxwell,    3   Dill.     11  Fed.  R.  478;  Delaware  County  Com- 

275  ;  United  States  v.  Nye,  4  Fed.  R.  888 ;  missioners  v.  Diebold  Safe  Co.,  133  U.  S. 

United   States  v.  Reid.  12  How.  (U.  S.)  473,488. 

361 ;   Erwin  c.  United  States,  37  Fed.  R.  ^3  West  i'.  Home  Ins.  Co.,  18  Fed.  R. 

470,  488.  622;  Cottier  v.  Stimson,  18  Fed.  R.  689. 

■*5  I5r()wn  i\  Chesapeake  &  Oliio  Canal  °*  Ricard    v.  Inhabitants  of  Townsliip 

Co.,  4  Fed.  R.  770     See  Baliimore  &  Oliio  of  New  Providence,  5  Fed.  R.  433. 

R.  Co.  r.  Hamilton,  16  Fed.  R.  181.     But  ^5  Wilson  v.  Fine,  38  Fed.  R.  789. 

see  §  361 .  so  Rosenbach  v.  Drey  fuss,  1  Fed.  R.  391. 

*"  Brown    v.    Pond,  5   Fed.  R.  31,  37.  But  see  U.  S.  R.  S.  §  954  ;  Erstein  y.  Roth- 

But  see  §  361.  scliild,  22  Fed.  R.  61 ;  and  mfra,  §  361. 

4'  United  States  v.  Rose,  14  Fed.  R.681.  s"  Harris  v.  Hess,  10  Fed.'R.  263.     See 

*^  Shampeau     v.    Connecticut     River  §  88  for  practice  in  equity. 

Lumber  Co.,  37  Fed.  R.  771 ;  Wilson   v.  ''^  Rosenbach  i-.  Dreyfuss,  2  Fed.  R.  2-3. 

Fine,  38  Fed.  R.  789  ;  Amy  v.  Watertown,  ^h  Nus.«baura  v.  Northern  Ins.  Co.,  40 

130  U.  S.  301.     See  supra,  §§  93-98.  Fed.  R.  .337. 

49  In   re    Louisville   Underwriters,   1-34  '^'^  Brown   v.  Phila.  W.  &  B.  R.  Co.,  9 

U.  S.  488,  493;  Miller's  Adm'r  v.  Norfolk  Fed.  R.  183.     But  see  §  379. 

&  W.  R.  Co.,  41  Fed,  R.  431 ;  .VlcCormick  ei  United  States  v.  Sturgis,  14  Fed.  R. 

Harvesting  Machine  Co.  r.  Walthers,  134  810. 

U.  S.  41  ;    Socie'te'   Fonciere  et  Agricole  ^^  Lung  Chung  v.   Northern  Pac.  Ry. 

des  Etats  Unis  v.  Milliken,  135  U.  S.  304.  Co.,  19  Fed.  R.  254,  257;    Treadwell    /'. 

See  sitpra,  §  17.  Seymour,  41  Fed.  R.  579;  Miller's  Adni'r 
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authorizing  an  action  to  be  brought  in  a  firm  name  was  not 
followed  in  an  action  at  common  law  in  the  Federal  court  there 
held.^^  A  State  statute  allowing  an  association  consisting  of 
seven  or  more  to  sue  and  be  sued  in  the  name  of  one  of  its 
officers,  was  followed  at  common  law  in  the  Federal  court 
sitting  in  such  State ;  ^^  but  not  in  a  Federal  court  sitting  in 
another  State. ^^ 

A  State  statute  providing  that  a  county  can  be  sued  only  in 
a  specified  court ;  ^^  or  that  a  foreign  corporation  cannot  sue 
until  it  has  complied  with  certain  statutory  requirements,^^  or 
that  an  action  cannot  be  brought  upon  a  judgment  without  leave 
of  the  court  that  rendered  it,^^  will  not  be  binding  on  a  Federal 
court. 

§  361.  Writs  and  Process  in  General.  —  The  Revised  Statutes 
provide  that  "  all  writs  and  processes  issuing  from  the  courts  of 
the  United  States  shall  be  under  the  seal  of  the  court  from  which 
they  issue,  and  shall  be  signed  by  the  clerk  thereof."  ^  It  has  been 
held  in  the  Second  Circuit  that  a  rule  of  State  practice  which  per- 
mits an  attorney  to  issue  a  summons,  subpcena,  or  other  process 
without  the  seal  of  the  court  or  the  signature  of  the  clerk,  will  not 
be  followed  by  the  Federal  court  ;2  and  a  summons  issued  with- 
out such  seal  and  signature  is  void,  and  cannot  be  cured  by 
amendment.^ 

Writs  and  process  which  issue  from  the  Supreme  Court  or  a 
Circuit  Court  must  bear  teste  of  the  Chief  Justice  of  the  United 
States,  or,  when  that  office  is  vacant,  of  the  associate  justice  next 
in  precedence,  and  those  issuing  from  a  District  Court  must  bear 
teste  of  the  judge  of  that  court  or,  when  that  office  is  vacant, 
of  the  clerk  thereof.^  All  process  must  bear  teste  from  the  day 
of  its  issue.^ 

6»  Adams  v.  Mux,  27  Fed.  K,  907.  §  361.     i  U.  S.  R.  S.  §  911. 

6*  Hoey  V.   Coleman,  4(5  Fed.  R.  221,  -  Dwight   v.    Merritt,  4   Fed.   R.  614; 

224.     See  ."Mpra,  §  19.  Peaslee    v.   Haberstro,   15    Blatclif.   472. 

^5  Chapman  v.  Barney,  129  U.  S.  G77,  Cotitra,  Chamberlain  v.  Mensing,  47  Fed. 

682.     See  supa,  §  19.  R.  485,  U.  S.  C.  C,  D.  S.  C. 

"'^  Cowles   V.  Mercer  County,  7  Wall.  ^  Dvvight   r.  Merritt,  4   Fed.  R.  614; 

118;  Lincoln  County  y.  Luning,  133  U.  S.  Peaslee    v.    Haberstro,   16   Blatclif.   472. 

529.  Contra,  Chamberlain  v.  Mensing,  47  Fed. 

BT  Bank  of   British   North  America  v.  R.  435. 

Barling,  44  Fed.  R.  (341.  *  U.  S.  R.  S.  §  911. 

«8  Phelps   r.  O'Brien  Co.,  2  Dill.  518;  ^  u.  S.  R.  S.  §  912. 
rninn  Trust  Co.  v.  Rochester  &  P.  R.  Co  , 
29  Fed.  R.  609. 
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The  Supreme  Court  has  power  to  issue  writs  of  prohibition  to 
the  District  Courts  when  proceeding  as  courts  of  admiralty  and 
maritime  jurisdiction,*^  and  power  to  issue  writs  of  mandamus  to 
any  courts  appointed  under  the  authority  of  the  United  States ; 
and  where  a  State,  public  minister,  consul,  or  vice-consul  is  a 
party,  to  persons  holding  office  under  the  authority  of  the  United 
StatesJ  The  Supreme  Court,  the  Circuit  Courts  of  Appeal,  the 
Circuit  Courts,  and  the  District  Courts,  have  power  to  issue  writs 
of  scire  facias,  and  all  writs,  not  specifically  provided  for  by 
statute,  which  are  necessary  for  the  exercise  of  their  respec- 
tive jurisdictions  and  agreeable  to  the  usages  and  principles  of 
law.8 

In  cases  of  which  the  Supreme  Court  has  original  jurisdiction, 
it  may  issue  any  writ  used  in  practice  at  common  law,  although 
there  is  no  statutory  authority  for  the  same.^ 

The  Revised  Statutes  provide  that  "  No  summons,  writ,  decla- 
ration, return  process,  judgment,  or  other  proceedings  in  civil' 
causes,  in  any  court  of  the  United  States,  shall  be  abated,  arrested, 
quashed,  or  reversed  for  any  defect  or  want  of  form ;  but  such 
court  shall  proceed  and  give  judgment  according  as  the  right  of 
the  cause  and  matter  in  law  shall  appear  to  it,  without  regarding 
any  such  defect,  or  want  of  form,  except  those  which,  in  cases  of 
demurrer,  the  party  demurring  specially  sets  down,  together  with 
his  demurrer  as  the  cause  thereof ;  and  such  court  shall  amend 
every  such  defect  and  want  of  form,  other  than  those  which  the 
party  demurring  so  expresses ;  and  may  at  any  time  permit  either 
of  the  parties  to  amend  any  defect  in  the  process  or  pleading, 
upon  such  conditions  as  it  shall,  in  its  discretion,  and  by  its  rules, 
prescribe."  '^^  Where  the  State  statute  permits  a  writ  of  attach- 
ment t6  be  amended  by  the  addition  of  a  seal,  such  a  writ  may 
be  so  amended  by  the  Federal  Court  after  a  removal.!^    Amend- 

6  U.  S.  R.  S.  §  688.     See  §  362.  lings,  16  Pet.  .319;  Tilton  v.  Cofiekl,  93 

"  U.  S.  U.  S.  §  688.     See  §  363.  U.  S.  163,  167  ;   Jacob  v.  United  States, 

8  U.  S.  R.  S.  §  716;  26  St.  at  L.  829,  Brock.  520,  525;  Rosenbach  v.  Dreyfuss, 
§  12.  In  Stewart  v.  Justices  of  St.  Clair  1  Fed.  R.  391 ;  United  States  v.  Batcliel- 
County  Court,  47  Fed.  R.  482,  484,  Judge  der.  9  Int.  Rev.  Rec.  98 ;  Warren  v.  Moody, 
Piiilips  said:  ''\^y  ihis  is  meant  tlie  mode  9  Fed.  R.  673;  Thomas  v.  United  States, 
of  process  in  the  State  wliere  the  United  15  Ct.  of  Ci.  242  ;  Russell  v.  United 
States  Circuit  Court  sits."  States,  15  Ct.  CI.  168;   Gulf  C.  &  S.  F. 

9  Kentucky  v.  Dennison,  24  How.  66.       Ry.  Co.  v.  .lames,  48  Fed.  R.  148,  150; 
i«  U.  S.  R.  S.  §  954.      See  Parks   v.     U.  S.  R.  S.  §§  636,  948,  914,  5595,  5596. 

Turner,  12  How.  39,  46;   Roach  v.  Hu-         "  Wolfy.  Cook,  40  Fed.  R.  432. 
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ments  are  rarely  allowed  in  penal  actions  and  actions  to  enforce 
forfeitures.^- 

The  Revised  Statutes  make  it  the  marshal's  duty  to  execute, 
throughout  the  district,  all  lawful  precepts  directed  to  him  and 
issued  under  the  authority  of  the  United  Statcs,i^  and  give  him 
and  all  his  deputies  the  same  powers  as  the  sheriffs  in  the  same 
State  and  their  deputies.!^  It  has  been  held  at  circuit  that  process, 
other  than  subpoenas  ad  testificandum,^^  can  only  be  served  by  the 
marshal  or  his  deputy ;  '^^  but  that,  wdien  the  laws  of  the  State 
give  such  power  to  a  sheriff,  the  marshal  may  appoint  a  person 
to  serve  a  particular  writ  or  perform  any  other  special  service.^' 
The  Supreme  Court  has  said,  speaking  of  the  act  requiring  a  con- 
formity with  the  State  practice  in  actions  at  common  law  :  "  There 
can  be  no  doubt,  we  think,  that  the  mode  of  service  of  process 
is  within  the  categories  named  in  the  act."  ^^  The  Supreme  Court 
has  held  that  corporations  can  be  served  in  actions  at  common 
law  only  in  the  manner  prescribed  by  the  State  statutes.^^  In  a 
recent  case  the  Circuit  Court  for  the  District  of  New  Jersey  held 
that  the  blank  form  of  a  writ,  signed  and  sealed,  may  be  given  by 
the  clerk  to  an  attorney  ;  that  the  attorney  may  fill  in  the  writ,  in 
his  own  handwriting,  with  the  names  of  the  parties,  style  of  action, 
and  date  ;  that  the  marshal  may  give  the  attorney  a  blank  form 
appointing  a  deputy  in  which  the  attorney  may  write  the  name  of 
the  process-server ;  and  that  when  the  writ  as  served  is  indorsed 
by  an  attorney  not  admitted  to  practice  in  the  Federal  court  but 
qualified  for  admission,  the  court  may  amend  it  without  thereby 
invalidating  the  service,  by  substituting  another  attorney,  or  by 
admitting  the  attorney  to  practice  in  such  court.^*^  Where  the 
State  practice  requires  a  summons  to  run  in  the  name  of  the 
State,  the  summons,  if  properly  tested,  need  not  run  in  the  name 
of  the  United  States.^i 

§  362.   "Writs  of  Prohibition.  —  A  writ  of  prohibition  is  a  Avrit 

12  United  States  v.  Batchelder,  9  Int.     85-5;   United  States  v.  Jailer  of  Fayette 
Rev.  Rec.  98.  County,  2  Abb.  U.  S.  205. 

13  U.  S.  R.  S.  §  787.  1'   Hyman  v.  Chales,  12  Fed.  R.  855. 

"  U.  S.  II.  S.  §  788.     See  s\iprn,  §  340.  i»  Amy  v.  Watertown,  loO  U.  S.  801, 

15  Russell    V.    Asbley,    Hempst.    546;  304. 

Miller  c.  Scott,  6  Piiila.  (Pa.)  484 ;  Schwa-  i^  Amy  v.  Watertown,  130  U.  S.  301. 

backer  v.  Reilly,  2  Dill.  127.  2o  Jewett  v.  Garrett,  47  Fed.  R.  ('.25. 

10  Schwabiicker  v.  Reilly,  2  Dill.  127.  21  Chamberlain  v.  Mensing,  47  Fed.  R 

But   see   Amy  v.  Watertown,  130  U.  S.  435. 
301,  304;   Hyman  v.  Chales,  12  Fed.  R. 
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issuing  out  of  a  court  of  superior  jurisdiction,  and  directed  to  an 
inferior  court  for  the  purpose  of  preventing  the  inferior  tribunal 
from  usurping  a  jurisdiction  to  which  it  is  not  entitled.^     A  writ 


§  362.  ^  High  on  Extraordinary  Rem- 
edies, §  762. 

Tiie  history  of  the  writ  of  prohibition 
is  well  described  in  a  letter  by  Professor 
Tlieodore  W.  Dwight  to  the  xVew  Yvik 
Trilnme,  published  Jan.  29,  1891. 
To  the  Editor  of  the  Tribune, — 

Sir  :  Many  of  our  fellow-citizens  were 
surprised,  not  to  say  startled,  a  few  days 
ago  on  observing  the  announcement  in 
the  Tribune  tliat  the  Canadian  Govern- 
ment, witli  the  sanction  of  the  British 
Government,  had  applied  to  the  Supreme 
Court  of  tiie  United  States  for  a  writ  of 
prohibition  prohibiting  one  of  the  District 
Courts  from  taking  cognizance  of  mat- 
ters growing  out  of  the  Beiu-ing  Sea  con- 
troversy. 

The  novelty  of  this  application  does 
not  consist  in  tlie  fact  that  a  writ  of  pro- 
hibition is  asked  for  against  the  District 
Court,  but  in  the  party  who  asks  for  it, 
and  tlie  grounds  on  which  the  claim  is 
made.  It  is  against  a  tribunal  acting  as 
a  court  of  admiralty,  and  having  power 
to  administer  admiralty  and  maritime 
law.  It  is  a  court  often  having  occasion 
as  well  as  power  to  decide  questions  of 
internatitmal  law  in  the  first  instance, 
subject  to  review  in  an  appellate  court. 
The  corresponding  court  in  England, 
called  a  court  of  admiralty,  has  for  gen- 
erations disposed  of  such  questions  in  the 
regular  course  of  judicial  business,  often 
involving  immense  pecuniary  interests,  as 
well  as  the  peace  of  nations.  A  large 
part  of  the  rules  of  international  law  has 
been  developed  in  these  courts  with  an 
eloquence,  persuasiveness,  and  skill  com- 
manding the  admiration  as  well  as  hom- 
age of  statesmen.  Great  questions  pre- 
sented through  tlie  cliannels  of  diplomacy 
have  been  voluntarily  referred  by  cabi- 
nets to  this  court.  These  questions  may 
arise  in  civil  cnses  and  in  prize  cases  in 
time  of  war.  It  is  of  the  highest  impor- 
tance that  tliey  should  if  possible  be  ex- 
amined and  discussed  judiciously  through 
the  regular  series  of  courts.  A  substi- 
tuted method  of  examination  and  discus- 
sion of  such  questions  or  writs  of  prohi- 


bition challenges  the  attention  of  thinking 
men  who  desire  to  avoid  irritating  meth- 
ods in  disposing  of  matters  so  delicate  in 
their  nature. 

I  propose  to  discuss  in  this  article  the 
general  subject  of  a  writ  of  prohibition  as 
applied  to  a  District  Court  acting  as  a 
court  of  admiralty,  restraining  that  court 
from  entertaining  questions  involving 
rules  of  international  law.  I  desire  also 
to  consider,  as  prefatory  to  this  topic,  the 
origin  of  the  writ,  its  early  history,  and 
the  results  ordinarily  accomplished  by  it. 

In  discussing  tlie  subject  I  shall  rely 
almost  wholly  on  English  authorities.  It 
may  fairly  be  argued  that  if  the  United 
States  government  could  not  properly 
demand  such  a  writ  from  an  English 
court  there  would  be  no  want  of  inter- 
national courtesy  on  our  part  in  refusing 
tlie  writ  to  the  Canadian  or  English  gov- 
ernment, unless  our  Supreme  Court  had 
already  taken  a  different  position  in  its 
decisions. 

My  subject  is  the  writ  of  prohibition 
as  applied  to  a  court  of  admiralty,  re- 
straining that  court  from  entertaining 
cases  involving  questions  of  interna- 
tional law. 

I.  Preliminar/j.  —  The  writ  of  prohibi- 
tion is  as  old  as  the  common  law  of  Eng- 
land, and  it  may  be  coeval  with  the  Nor- 
man Conquest.  It  grew  out  of  the  fact 
that  the  early  English  kings  established 
or  allowed  a  variety  of  courts,  some  su- 
perior and  others  inferior,  with  no  strict, 
precise  lines  of  jurisdiction.  Tiiere  was 
often  a  scramble  on  the  part  of  judges 
to  obtain  control  over  controversies  which 
did  not  really  belong  to  them.  It  was 
even  a  maxim  that  it  was  "  the  duty  of  a 
good  judge  to  enlarge  his  jurisdiction." 
A  powerful  motive  was  an  increase  by 
this  means  of  judicial  fees.  In  some 
cases  men  in  those  turbulent  times  who 
had  no  judicial  authority  at  all  would 
usurp  judicial  pf)wer  and  set  up  a  court. 
A  flagrant  example  was  that  of  the  "  Col- 
lector of  the  Pope  of  Kome."  It  was 
vital  to  the  solidity  and  growth  of  the 
centralizing  power  of  the  kings  to  keep 


692      PRACTICE   AT   COMMON   LAW   IN   CIVIL   ACTIONS.      [CHAP.  XXVIIL 


of  prohibition  is  a  civil  proceeding  even  when  designed  to  stop  a 
criminal  proceeding."'^ 


these  centrifugal  forces  in  order,  to  con- 
fine them  strictly  to  their  appropriate  du- 
ties, if  any,  and  to  rule  out  bold  usurpa- 
tions of  authority.  Hence,  as  a  matter  of 
necessity,  arose  the  "  writ  of  prohibition," 
whereby  any  man  or  body  of  men  exer- 
cising judicial  power  could  be  compelled 
to  show  the  true  basis  of  their  alleged  au- 
thority, and  on  failing  to  do  so,  if  they 


erty,  or  matrimonial  or  other  so-called 
ecclesiastical  causes,  to  which  alone  they 
were  competent.  When  sucli  a  suit  was 
pending  a  writ  was  addressed  to  the 
bishop  or  his  officers  in  tlie  name  of  the 
king,  strictly  commanding  him  or  them 
to  abstain.  It  reads  in  one  case:  "You 
[the  bisliop]  are  fulminating  a  sentence 
of  excommunication  against  A.  to  the  in- 


persisted  in  exercising  it,  could  be  made    jury  of  our  crown  and  dignity,  and  the 


subject  to  personal  arrest  by  a  proceed- 
ing called  "  attachment  in  prohibition." 

In  all  judicial  usurpation  tliere  is  a 
double  abuse,  —  on  the  one  hand,  there  is 
an  encroachment  on  the  "  prerogative  of 
the  king,"  or,  as  we  would  now  say,  on 
the  sovereign  power  of  the  State;  on  the 
other  hand,  a  party  to  an  action  is  de- 
prived of  the  inherent  right  which  he 
has  in  every  well-ordered  nation  to  have 
his  cause  of  action  tried  by  a  court  estab- 
lished by  law.  It  has  been  well  said  that 
"all  lawful  jurisdiction  must  be  traced 
to  royal  autiiority.  Any  exercise,  how- 
ever fitting  it  may  appear,  of  a  jurisdic- 


m.-xnifest  lowering  of  the  status  or  condi- 
tion of  the  said  A.,  so  that  we,  who  are 
bound  by  a  solemn  oath  to  preserve  our 
crown  and  dignity  unimpaired,  cannot 
tolerate  such  conduct.  We  strictly  pro- 
hibit you  from  doing  anything  in  the 
premises  which  can  in  any  way  derogate 
from  the  rights  of  our  crown  and  our 
dignity.  If  you  have  already  done  any- 
thing of  that  kind,  revoke  it  without  de- 
la}'.  Beware  lest  we  lay  a  heavy  hand 
upon  you,  as  we  do  in  general  upon  those 
who  violate  the  rights  of  our  crown  and 
dignity." 

In    modern    times    the    writ,   though 


tion  not  so  authorized  is  an  usurpation  of    equally  mandatory  in  its  spirit,  is  tem- 


the  prerogative  and  a  resort  to  force,  un- 
warranted by  law.  Upon  both  grounds, 
viz  ,  the  infringement  of  tiie  prerogative 
and  the  unauthorized  proceeding  against 
the  individual,  prohibitions  by  law  are  to 
be  granted."  Mayor  of  London  v.  Cox, 
L.  R.  2 ;  House  of  Lords  Cases,  p.  254, 
A.  D.  1867.  Accordingly,  the  writ  in 
question  is  so  devised  as  to  answer  both 


pered  by  more  courteous  forms  of  expres- 
sion. Supposing  that  the  bishop  did  not 
pay  attention  to  these  stern  demands, 
next  came  the  attachment.  This  was 
not  addressed  to  tlie  offender,  as  in  the 
case  of  the  prohibition.  The  attachment 
was  addressed  to  the  sheriff  of  the  county, 
and  directed  that  officer  to  put  the  bishop 
under  bonds  to  appear  before  the  king's 


purposes,  so   that   it   may  be   issued   in    justices,  and  to  show  cause  why  he  visited 


England  either  as  between  party  and 
party  to  an  action,  or  on  the  suggestion 
of  any  third  person  called  in  law  a 
"  stranger."  It  will  be  hereafter  seen 
that  in  the  latter  case  the  issue  of  the 
writ  is  discretionary. 

II.  The  Writ  of  ProhiblUon  itself.  — The 
early  writs  are  collected  in  a  book  termed 
the  "  Register  of  Writs,"  a  work  of  high 
repute.  A  very  common  form  of  prohi- 
bition was  one  issued  against  bishops, 
who  by  their  surrogates  or  deputies  at- 
tempted to  try  ordinar}'  contracts  or 
wrongs  in  their  (,'ourts,  instead  of  mat- 
ters arising  out  of  wills  of  personal  prop- 


laymen  and  laywomen  with  ecclesiastical 
censures,  as  he  had  done,  witliout  author- 
ity, "  to  the  grave  prejudice  of  our  crown 
and  dignity,  as  well  as  in  opposition  to 
the  common  law  of  our  realm."  The 
sheriff  was  further  directed  to  bring  be- 
fore the  court  the  names  of  tiie  sureties. 

It  was  some  such  writ  as  this  that  in 
the  year  1840,  more  than  five  centuries 
ago,  brought  before  tlie  king's  justices 
the  greatest  subject  of  the  realm,  the 
Archbishop  of  Canterbury,  who  was  put 
under  attachment  in  prohibition  because 
he  persisted  in  holding  as  judge  in  an 
ecclesiastical  court  a  defendant  to  be  tried 


2  Farnsworth  v.  Montana,  129  U.  S.  104,  113;  Smith  v.  Whitney,  116  U.  S.  167. 
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The  Supreme  Court  has  powe 
the  District  Courts  of  the  United 

before  him  for  ordinary  defamation.  Year 
Book  2  Henry  IV.,  Case  45,  referring  to 
a  ease  in  tiie  Hilary  Term  in  14  Edward 

III.,  A.  1).  lam 

Such  "  defamation "  was  a  cause  of 
action  for  either  libel  or  slander,  to  be 
tried  by  a  judge  with  a  jury,  and  not,  as 
the  archbishop  would  have  it,  a  case  for 
a  "  Court  Christian  "  or  an  ecclesiastical 
court,  although  it  was  then  conceded  that 
he  might  try  a  case  of  "  spiritual  "  defa- 
mation, where  the  person  defamed  was 
an  ecclesiastic. 

It  certainly  cannot  be  denied  that  a 
writ  of  prohibition  is  for  many  purposes 
the  right  arm  of  a  strong  central  govern- 
ment. Without  it  or  some  equivalent 
England  niigiit  have  been  an  aggregate 
of  counties  instead  of  a  powerful  and  con- 
solidated nation.  Witli  it  the  feudal  lords 
did  not  dare  to  set  up  against  the  king 
their  petty  local  courts  or  tribunals. 

III.  To  what  Courts  the  Writ  ma//  be  Ad- 
dressed. —  The  writ  in  question  is  de- 
signed to  keep  "  inferior  "  courts  within 
their  proper  bounds.  Tiie  term  "  infe- 
rior "  is  applied  to  such  courts  as  do  not 
possess  general  jurisdiction,  but  are  lim- 
ited to  causes  of  a  special  or  local  na- 
ture. An  early  judge  states  the  principle 
in  this  manner :  "  The  king  is  well  ap- 
prised of  all  the  judges  that  he  has  within 
the  realm,  as  well  spiritual  as  temporal, 
as,  for  e.xample,  archbishops  and  their 
officers,  deans,  and  other  ministers,  that 
have  spiritual  jurisdiction,  and  other  con- 
servators of  privileges,  as  the  Knights  of 
St.  John  of  Jerusalem  and  otliers."  His 
meaning  is  that  it  is  essential  to  the  being 
of  a  court  that  its  authority  should  ema- 
nate from  the  king.  Accordingly,  the 
same  judge  denied  that  a  collector  of  the 
Pope  could  hold  a  court  in  England,  since 
whatever  autiiority  he  had  came  from  tlie 
bulls  issued  by  the  pope,  one  of  wliich  he 
deposited  with  the  king,  and  kept  the 
other.  This,  he  adds,  "  gives  him  no 
power  to  hold  any  plea  within  the  realm, 
and  all  that  he  does  is  simply  of  his  own 
gooil  pleasure."  "  All  judicial  power  from 
within  the  kingdom,  no  shadow  of  it  from 
without,"  was  the  meaning  of  these  words. 
This  was  a  great  and  noble  utterance  for 


r  to  issue  writs  of  prohibition  to 
States  when  proceeding  as  courts 

the  year  1400.  It  sums  up  the  rule  that 
prevails  to-day,  though  it  needed  a  bold 
and  able  man  to  say  so  then. 

As  at  present  understood  the  writ  may 
be  addressed  in  proper  cases  either  to  a 
court  of  civil  or  criminal  jurisdiction,  be 
it  an  ordinary  common-law  court  or  an 
ecclesiastical  or  admiralty  court.  Prohi- 
bition to  a  court  of  admiralty  will  be  con- 
sidered in  detail  hereafter.  It  cannot  be 
addressed  to  a  court-martial  after  sen- 
tence pronounced  by  the  court,  ratified  by 
the  king,  and  followed  up  by  dismissal 
from  the  army  in  pursuance  of  the  sen- 
tence. This  qualification  of  the  judicial 
power  to  issue  the  writ  is  of  high  politi- 
cal importance,  since  it  proceeded  on  the 
ground  that  what  the  king  has  power  to 
do  independently  of  an  inquiry,  he  plainly 
may  do,  though  the  inquiry  should  not  be 
satisfactory  to  a  court  of  law,  or  even 
though  the  court  that  conducted  it  had 
no  legal  jurisdiction  to  inquire.  Matter 
of  Poe,  5  Barn.  &  Ad.  681,  last  page  of 
opinion  by  Denman,  C.  J.  This  seems 
to  be  a  ruling  that  the  political  or  execu- 
tive power  of  the  chief  magistrate  is  not 
to  be  hampered  or  interfered  with  in  this 
manner.  A  writ  of  prohibition  will  not 
issue  to  a  court-martial  in  this  country 
on  the  ground  that  it  is  peculiarly  adapted 
to  try  cases  involving  the  customary  mili- 
tary law.  Smith  v.  Whitney,  116  U.  S. 
167-179.  The  reasoning  in  this  case  is 
not  dissimilar  to  that  which  has  been 
judicially  asserted  as  to  the  capacity  of 
courts  of  admiralty  to  deal  with  questions 
of  international  law. 

IV.  The  Court  issui/ig  the  Writ.  —  As 
to  this  little  need  be  said.  It  is  a  matter 
of  local  regulation.  At  various  times  in 
England  each  of  the  high  courts  has  ex- 
ercised the  power  to  issue  it,  including 
the  Court  of  Chancer}'.  At  present  the 
writ  may  be  granted  by  eacli  and  every 
judge  of  the  High  Court  of  Justice  (Judi- 
cature Act  of  1873,  §  24 ;  Hedley  v.  Bates, 
13  Cii.  Div.  498).  In  this  country  the 
power  as  to  the  Federal  courts  is  vested 
by  act  of  Congress  in  the  Supreme  Court. 
United  States  v.  Peters,  3  Dall.  121 ;  Ex 
parte  Eaton,  95  U.  S.  68,  and  other  cases. 

V.  Consultation  and  the  Writ  of  Consul- 
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of  admiralty.^     In  a  similar  case  a  writ  of  prohibition  may  issue 
to  the  District  Court  of  the  United  States  for  the  District  of 


tation.  —  This  is  (particularly  in  its  origin) 
quite  an  interesting  feature  i»f  the  law  of 
prohibition.  Its  original  meaning  was  a 
conference  between  the  members  of  the 
court  which  issued  the  writ  and  the  judges 
against  whom  it  was  issued.  They  had, 
as  it  were,  a  joint  meeting  in  wliich  the 
whole  matter  was  gone  over  in  oral  dis- 
cussion. In  great  cases  the  Privy  Coun- 
cil attended,  archbishops,  as  well  as  bisli- 
ops  and  judges,  being  present.  Tiiis 
course  was  pursued  in  a  marked  way 
when  the  great  question  whether  the 
Pope  could  create  a  court  that  could  sit 
in  England  was  discussed.  In  that  case 
the  judges  were  called  into  the  Court  of 
Chancery,  with  the  Archbishop  of  Can- 
terbur}'  and  with  members  of  the  Privy 
Council  generally,  to  determine  whether 
there  should  be  a  "  consultation  "  with 
the  collector.  It  is  highly  to  the  credit 
of  the  archbishop  that  he  gave  the  sound 
advice  to  have  no  consultation  with  that 
officer,  because,  however  eminent,  he 
could  not  in  the  absence  of  authority 
from  the  king  hold  a  court  in  England. 
He  was,  notwithstanding  the  bull  of  the 
Pope,  but  a  private  individual. 

An  interesting  case  where  a  true  "  con- 
sultation "  was  held  is  that  of  the  first  in- 
stance in  which  an  action  was  brought  in 
an  English  court  on  a  contract  made  in  a 
foreign  country.  It  was  the  case  of  a  bond 
made  at  Bordeaux  in  France  for  money 
advanced  to  the  defendant  there  to  pay 
soldiers.  The  suit  was  brought  before 
the  "  Court  of  the  Lord  High  Constable," 
a  court  having  jurisdiction  of  contracts 
and  other  matters  touching  deeds  of  arms 
and  war.  A  question  arose  whether  he 
should  be  prohibited  from  disposing  of 
the  case.  The  matter  was  referred  to  the 
Privy  Council,  and  by  tiicm  to  the  jus- 
tices. The  famous  Cliief-Justice  Gas- 
coipne,  who  arrested  Prince  Hal,  attended 
among  others.  The  Lord  High  Constable 
appeared  also,  and  there  was  a  lively  oral 
discussion.  The  opinion  seemed  to  be 
that  the  case  could  be  brought  in  Eng- 
land in  an  ordinary  civil  court.  There 
thus   sprang  out  of   this  discussion   the 


germ  of  a  great  legal  subject,  —  the  topic 
of  Private  International  Law.  Year  Book 
xiii.,  Henry  IV.,  case  10,  Mich.  Term, 
A.  D.  1418.  At  the  present  time  there  is 
no  such  discussion  by  way  of  "  consulta- 
tion;" but  if  the  judges  of  the  prohibit- 
ing court,  after  argument,  think  it  right 
to  allow  the  case  to  go  forward,  they  issue 
a  so-called  "  writ  of  consultation  "  to  that 
effect,  the  expression  "  consultation  "  hav- 
ing wholly  lost  its  original  meaning. 

VI.  Writs  of  Prohibition  us  addressed 
to  a  Court  of  Adniiraltij.  —  The  main  ques- 
tion to  be  discussed  in  this  paper  is  now 
reached.  It  is  the  writ  of  prohibition  ad- 
dressed to  a  court  of  admiralty.  This 
court  in  England  is  represented  in  this 
country  by  the  District  Court  of  the 
United  States  in  the  respective  districts 
into  which  the  country  is  divided  by  act 
of  Congress.  The  Constitution  of  the 
United  States  provides  that  the  judicial 
power  of  the  United  States  shall  extend 
to  all  cases  of  admiralty  and  maritime 
jurisdiction.  Congress  has  vested  this 
jurisdiction  in  the  District  Court. 

In  pursuance  of  the  general  plan  of 
this  paper  English  decisions  will  mainly 
be  considered. 

Tiiere  are  no  doubt  some  cases  in 
which  a  writ  of  prohibition  will  issue  to 
an  admiralty  court.  Though  it  possesses 
some  of  the  powers  of  a  superior  court  in 
England  by  statute,  it  is  still  an  inferior 
court,  or  rather  a  court  of  limited  juris- 
diction, for  the  purposes  of  this  writ. 
The  ground  of  the  writ  in  such  a  case  is 
that  the  court  has  no  jurisdiction.  James 
f.  The  London  &  Southwestern  Coinpanj-, 
41  L.  J.  Exchequer,  187  (a.  d.  1872),  §  6. 
Affirmed  on  appeal,  7  L.  li.  Ex.  '287. 

There  is,  however,  a  highly  important 
qualification  to  this  principle  to  the  fol- 
lowing effect.  A  prohibition  will  not  be 
directed  to  the  Court  of  Admiralty  on  the 
ground  that  it  is  proceeding  without  juris- 
diction in  a  matter  involving  international 
law,  imless  the  facts  and  rules  of  law  gov- 
erning them  are  clearly  beyond  its  powers, 
for  tliat  court  is  peculiarly  adapted  to  the 
decision  of  questions  arising  upon  inter- 


3  U.  S.  R.  S.  §  688;  Ex  parte  Phoenix  Ins.  Co  ,  118  U.  S.  GIO. 
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Alaska.*     Where  the  court  of  admiralty  has  jurisdiction  of  the 
vessel  sued  and  of  the  subject-matter,  the  Supreme  Court  will  not 


national  and  maritime  law.  In  the  Mat- 
ter of  the  Ciiarkieh,  L.  R.  8  Q.  B.  197  ; 
also  reported  in  42  L.  J.  Q.  B.  75  (a.  d. 

1873). 

Tlie  important  bearing  of  this  case  on 
the  present  discussion  requires  that  it 
sliouhl  be  stated  at  some    length. 

On  the  19th  day  of  October,  1872, 
tlie  steamsliip  Charkieh  came  into  col- 
lision with  the  steamsliip  Batavier  in 
the  river  Tliames.  The  latter  vessel, 
wiiich  belonged  to  a  corporation,  sank 
and  became  a  total  loss.  On  the  21st  of 
October  a  warrant  of  arrest  in  a  cause  of 
damage,  instituted  in  the  Court  of  Ad- 
miralty on  behalf  of  the  owners  of  the 
sunken  ship,  was  served  upon  tlie  Char- 
kieh, then  lying  in  the  port  of  London. 

Thereupon  there  issued  from  the  Court 
of  Queen's  Bench  a  rule  or  order  directed 
to  the  Judge  of  the  High  Court  of  Ad- 
miralty and  to  tiie  owners  of  the  Ba- 
tavier, commanding  them  to  sliow  cause 
why  a  writ  of  proiiibition  should  not  issue 
to  prohibit  that  court  from  further  pro- 
ceedings in  the  cause. 

The  questions  in  the  case  were  pre- 
sented on  affidavits.  It  was  stated  in 
these  that  the  Charkieh  was  the  prop- 
erty of  the  Khedive  of  Egypt,  and  was  a 
ship  of  the  Egyptian  branch  of  the  Turk- 
ish Navy,  carrying  the  Ottoman  naval 
pennant.  She  had  been  employed  as  a 
government  packet,  carrying  the  mails, 
passengers,  and  cargo  between  Alexan- 
dria and  Constantinople,  but  she  had 
been  sent  to  England  to  be  repaired. 
In  order  to  lessen  the  expense  of  the 
voyage  she  hail  brought  a  cargo  from 
Egypt.  All  freight  and  passage  money 
earned  by  her  were  ultimately  accounted 
for  to  the  Minister  of  the  Interior  of 
Egypt. 

Additional  facts  stated  in  the  affida- 
vits were  that  she  was  on  her  trial  trip 
since  her  repairs  were  made,  and  that  the 
Khedive  exercises  power  in  Egypt,  levies 
taxes  in  that  country  ;  that  he  was  a  vas- 
sal of  the  Sultan  of  Turkey,  and  that  the 
ship  was  not  a  man-of-war,  nor  was  her 
construction    adapted  for   warlike    pur- 


poses. These  facts  were  deemed  perti- 
nent, to  shew  that  there  might  be  an 
international  question  in  the  case.  The 
prohibition  was  asked  for  under  this  state 
of  facts,  on  the  grounds  tiiat  tlie  Court  of 
Admiralty  has  no  jurisdiction  to  entertain 
a  suit  against  a  foreign  prince,  that  the 
Khedive  was  a  foreign  prince,  and  that 
the  suit  was  against  him  in  that  character. 
The  writ,  however,  was  refused. 

It  is  plain  that  in  this  case  there  were 
both  questions  of  fact  and  of  law.  The 
law  questions  were  matters  of  interna- 
tional law.  As  to  the  facts,  it  is  clear 
that  it  would  be  highly  unsatisfactory  to 
have  them  tried  on  affidavits,  where  there 
would  be  no  opportunity  for  cross-exami- 
nation. It  would  be  far  better,  in  the  case 
of  such  grave  questions  as  conflicting 
views  of  internati(mal  law  present,  to 
have  the  facts,  as  well  as  the  law,  tried 
by  a  competent  court.  It  must  not  be 
overlooked  that  international  law  is  a 
part  of  the  municipal  law  of  the  land, 
and  a  proper  domestic  court  is  as  com- 
petent to  decide  a  question  of  that  branch 
of  municipal  law  as  of  any  other. 

This  reasonable  view  is  taken  in  the 
opinions  of  the  very  eminent  judges  who 
participated  in  the  decision  refusing  the 
writ.  One  of  them  was  Lord  Chief- 
Justice  Cockburn,  famous  for  his  par- 
ticipation in  the  matter  of  the  Alabama 
Claims,  growing  out  of  our  recent  civil 
war,  and  another  was  Justice  Blackburn, 
subsequently  made  a  member  of  the 
House  of  Lords,  as  a  "Law  Lord,"  for 
his  judicial  ability.  In  order  to  be  en- 
tirely accurate  their  opinions  are  quoted 
in  full. 

Cockburn,  C.  J.,  said :  "  We  are  of 
opinion  that  the  rule  for  a  prohibition 
should  be  discharged.  The  question 
raised  relates  to  international  law,  which 
is  recognized  b}'  the  municipal  law  of 
this  country.  One  of  its  principles  is 
that  a  sovereign  prince  or  State  cannot 
be  summoned  to  answer  a  complaint 
made  in  a  foreign  court.  It  is  alleged 
that  this  vessel  belonged  to  the  Khedive. 
But  if  she  belongs  to  the  Khedive  (and 


*  In  re  Cooper,  138  U.  S.  404. 
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interfere  to  correct  an  error  in  the  decision,'^  even  upon  a  question 
as  to  the  validity  of  a  statute.^     The  Supreme  Court  has  no  power 


this  for  the  purpose  of  the  argument  I 
assume),  she  is  found  in  the  liamls  of 
other  persons,  and  under  circumstances 
which  certainly  lead  to  the  inference  tliat 
she  is  not  a  vessel  of  war,  nor  a  vessel, 
at  the  time  of  tiie  occurrence,  in  the  em- 
ployment of  the  Khedive  as  a  sovereign 
prince.  There,  therefore,  is  a  further 
question,  whetiier  or  not  a  vessel  belong- 
ing to  a  foreign  potentate,  but  not  used 
as  a  vessel  of  state  or  a  vessel  of  war,  is 
entitled  to  the  immunity  which  ships  of 
war  and  ships  used  for  the  purposes  of 
government  enjoy.  This  is  a  question 
peculiarly  within  the  province  of  the 
Court  of  Admiralty  to  decide.  Wiiy  are 
we  to  hold  that  the  Court  of  Admiralty 
cannot  deal  with  it  ?  If  it  entertains 
the  suit  there  is  an  appeal  to  tiie  Ju- 
dicial Committee  of  the  Privy  Council, 
a  court  of  the  higiiest  authority.  I  feel 
disinclined  to  grant  a  rule  for  a  proliibi- 
tion  in  a  case  wliere  the  facts  are  in 
doubt,  and  the  court  wliose  jurisdiction 
is  sought  to  be  impeached  is  just  as  com- 
petent to  determine  the  question  as  we 
are.  If  the  court  finds  contrary  to  the 
evidence  in  order  to  give  itself  jurisdic- 
tion, this  court  would  not  be  bound  by 
its  autliority,  or,  if  it  gave  a  manifestly 
erroneous  decision,  altiiough  not  for  the 
purpose  of  giving  itself  jurisdiction,  this 
court  would  be  entitled  to  look  into  the 
circumstances.  But  both  facts  and  law 
are  within  tlic  jurisdiction  of  the  Court 
of  Admiralty,  and  that  court  is  perfectly 
competent  to  decide  them." 

Blackburn,  J.,  said :  "  I  am  also  of 
opinion  that  this  rule  should  be  dis- 
charged. Prohibition  is  granted  bj'  this 
court  where  an  inferior  court  is  exceed- 
ing its  jurisdiction  and  taking  on  itself 
to  decide  on  some  matter  which  is  be- 
yond its  powers.  Now,  taking  every  fact 
brought  before  us  on  the  j)art  of  the  per- 
sons applying  for  the  prohibition  to  be 
true,  the  case  would  be  this :  That  the 
Khedive  of  Egypt  is  a  sovereign  prince, 
—  as  I  assume  for  present  purposes,  al- 


though that  may  be  disputed  hereafter,  — 
and  is  owner  of  the  vessel  in  question  ; 
she  was  sent  to  this  country  for  repairs  ; 
a  collision  then  takes  place  in  the  Thames, 
at  the  time  tlie  vessel  was  his  property, 
and  his  officers  were  on  board  in  posses- 
sion of  her.  Now  the  question  arises 
whether  the  Court  of  Admiralty,  hav- 
ing jurisdiction  to  administer  maritime 
law  and  international  law  against  foreign 
vessels,  could  proceed  with  the  cause  of 
damage,  because  by  international  law 
such  a  ship  is  privileged  and  cannot  be 
proceeded  against  in  a  foreign  court. 
There  is  authority  for  saying  that  courts 
of  justice  cannot  proceed  against  a  sover- 
eign or  a  State,  and  I  think  there  is  also 
autliority  for  saying  they  ought  not  to 
proceed  against  siiijis  of  war  or  national 
vessels  ;  and  it  is  obviously  desirable  that 
this  rule  should  be  established ;  other- 
wise wars  inigiit  be  brouglit  on  between 
two  countries.  But  there  is  another  ques- 
tion,—  what  is  the  liability  of  a  vessel 
whicli  is  the  property  of  a  foreign  State 
when  she  causes  damage  by  a  collision 
to  another  vessel,  she  not  being  a  ship 
of  war,  but  a  ship  which  happens  to  be 
national  property,  and  apparently  em- 
ployed on  a  mercantile  adventure  1  Does 
the  circumstances  of  her  being  the  prop- 
erty of  a  foreign  State  oust  the  juris- 
diction of  the  Court  of  Admiralty  ?  The 
case  most  favorable  to  the  owner  of  the 
Charkieh  is  the  case  of  the  Prins  Fred- 
erik,  which  was  heard  before  Lord 
Stowell  and  argued  at  great  length,  and 
he  most  cautiously  abstained  from  com- 
mitting himself  to  any  opinion.  But  the 
government,  who  were  owners  of  that 
ship  seized  by  the  Admiralty,  had  very 
sensibly  and  properly  agreed  that  they 
would  refer  the  matter  to  him  to  decide 
as  an  arbitrator.  The  Khedive  lias  in 
the  present  case,  as  I  understand,  made 
an  offer  to  refer  it  to  arl)itration,  but  for 
some  reason  or  other  it  went  off,  and 
now  the  case  depends  upon  the  question 
whether  or  not,  under  the  circumstances 


5  Ex  parte  Gordon,  105  U.  S.  515  ;  Ex  parte  Hagar,  104  U.  S.  520;  Ex  parte  Penn- 
sylvania, 109  U.  R.  174  ;  In  re  Fassett,  Petitioner,  141  U.  S  470,  484. 

6  Ex  parte  Pennsylvania,  109  U.  S,  174. 
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to  issue  a  writ  of  prohibition  in   any  other  case,  except  when 
necessary  for  the  exercise  of  its  jurisdiction  in  some  matter  before 


stated,  the  fact  of  tlie  vessel  being  the 
property  of  the  Khedive  is  a  del'eiice. 
On  that,  Lord  Stovvell,  as  I  said  before, 
entertained  an  argument  at  great  lengtli 
and  avoided  expressing  any  opinion  ;  and 
wiien  lie,  as  tlie  nrbitrator,  had  made  his 
a\v;ird,  lie  deliberately  stated  that  the  par- 
ties who  claimed  the  salvage  should  at 
first  apply  to  the  ambassador,  and  they 
would  have  got  it  as  matter  of  course ; 
and  it  was  very  unbecoming  to  issue  a 
warrant  of  arrest  against  a  min-of-war 
belonging  to  a  foreign  power.  Then  iie 
states  that  a  nice  question  arose  as  to 
international  law.  Now  we  are  asked  to 
prohibit  the  Court  of  Admiralty  enter- 
taining that  wiiicli  Lord  Stowell,  per- 
haps the  highest  authority  on  these  mat- 
ters, declared  was  a  difficult  question  of 
international  law.  It  seems  to  me  that 
this  question  can  be  better  decided  by  a 
court  which  has  almost  a  peculiar  juris- 
diction over  matters  relating  to  interna- 
tional law.  It  does  seem  to  me  that  the 
Court  of  Admiralty  has  jurisdiction  to  de- 
termine the  facts,  and  to  decide  whether 
international  and  maritime  law  do  allow 
the  circumstances  stated  to  be  a  defence 
to  a  claim  against  the  Charkieh  ;  and  if 
tiiat  court  be  wrong  in  its  judgment  the 
Privy  Council  can  set  it  right,  and  their 
decision  would  be  final.  I  do  not  see  how 
it  can  be  said  that  the  Court  of  Admiralty 
is  exceeding  its  jurisdiction  in  entertain- 
ing the  suit  as  a  question  of  international 
law  ;  and  taking  that  view  of  it,  I  think 
the  court  ought  not  to  be  prohibited." 

It  seems  impossible  for  any  reasonable 
mind  not  to  come  to  the  conclusion  af- 
firmed by  Justice  Blackburn,  that  the 
Admiralty  Court,  having  power  to  dis- 
pose of  the  question  of  seizure  and  con- 
demnation on  grounds  of  international 
law,  must  Iiave  the  power  to  ascertain 
the  facts,  if  contested,  and  apply  to  them 
wliat  it  regards  to  be  the  proper  rule  of 
law,  be  the  rule  one  of  tlie  strict  common 
law,  or  of  maritime  law,  including  therein 
international  law.  Any  other  view  wouhl 
make  it  possible  to  obtain  a  writ  of  pro- 
hibition in  every  contested  case.  If  an 
error  is  involved  in  the  judgment  of  the 


Admiralty  Court,  let  it  be  corrected  by 
an  appeal. 

VII.  Erroneous  Decisions  by  an  Inferior 
Court  havinrj  jurisdiction  of  a  cause,  supply 
no  c] round  for  a  Writ  of  Prohibition.  —  If  a 
court  having  jurisdiction  commits  irregu- 
larities in  procedure  or  makes  a  wrong 
decision  on  the  merits  of  the  case,  the 
true  remedy  is  by  an  appeal  instead  of 
by  tlie  writ.  Blaquiere  v.  Hawkins,  Doug. 
K.  378.  In  order  to  make  proiiibition 
proper  in  such  a  case  there  must  be  pre- 
sented by  the  pleadings  in  the  cause  some 
matter  which  the  court  is,  from  its  na- 
ture, incompetent  to  try.  Mayor,  etc.,  of 
London  v.  Cox,  2  English  and  Irish  Ap- 
peal Cases,  239  (a.  d.  1867).  Tiiis  is  a 
decision  made  by  the  House  of  Lords, 
with  a  written  opinion  of  the  judges  of 
the  High  Court,  composed  by  Welles,  J., 
and  is  of  very  high  authority.  This 
judge  was  a  man  of  extraordinary  re- 
search and  ability,  and  his  opinion  is  a 
true  storeliouse  of  principles  and  authori- 
ties on  the  topic  now  in  hand.  From 
what  has  been  said,  it  would  seem  that 
a  decision  by  the  Supreme  Court  of  the 
United  States  allowing  a  writ  of  prohibi- 
tion to  the  District  Court,  when  questions 
of  mternational  law  are  involved,  would 
supply  a  bad  precedent,  opposed  to  Eng- 
lish decisions,  and  unsafe  in  itself,  as  it 
miglit  exclude  true  judicial  ascertain- 
ment of  the  facts,  and  substitute  affida- 
vits in  the  place  of  testimony,  since  the 
writ  might  be  granted  before  trial.  This 
course  would  also  tend  to  make  the  dis- 
cussion of  the  questions  of  law  less 
thorough,  since  there  would  be  no  series 
of  appeals,  as  there  would  naturally  be  if 
the  case  was  continued  in  the  District 
Court.  Moreover,  as  a  foreign  govern- 
ment would  be  the  promoter  of  the  liti- 
gation, it  would  control  its  progress,  and 
in  a  measure  prevent  our  government 
from  selecting  its  own  time  for  the  dis- 
posal of  the  questions  at  issue. 

VIII.  Prohibition  after  Judgment.  —  It  is 
a  settled  rule  that  a  writ  of  prohibition 
will  not  be  allowed  after  judgment,  un- 
less it  is  perfectly  clear  that  there  has 
been  an  excess  of  jurisdiction.     This  rule 
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is  applicable  to  every  case,  whetlier  ad- 
dressed to  a  Court  of  Admiralty  or  to 
any  other  court.  In  other  words,  if  there 
be  any  ground  for  doubt,  the  writ  will 
not  be  granted.  Ricardo  v.  Mardenhead 
Local  Board  of  Health,  2  Hurl.  &  Nor. 
2-57.  Martin,  B.,  said  in  this  case  :  "  Un- 
less the  matter  is  perfectly  clear,  we 
ought  not  to  prevent  the  appellant  from 
trying  the  question  if  he  thinks  fit,"  p.  203. 
The  other  judges  used  expressions  to  the 
same  effect.  In  such  cases  of  doubt,  the 
controversy  should  pass  through  the  ordi- 
nary channels  and  be  settled  by  appeal. 
There  is  thus  high  authority  for  saying 
that  after  judgment  the  want  of  jurisdic- 
tion must  appear  upon  the  face  of  the 
proceedings.  Buggin  v.  Bennett,  4  Burr. 
203-5  ;  Roberts  v.  Harnby,  3  xMees.  &  Wels. 
R.  120. 

IX.  Distinction  beticeen  an  Application 
by  a  Partij  to  an  Action  and  hj  a  Stranger. 
—  Reference  must  now  be  made  to  a  dis- 
tinction which  was  taken  in  the  outset  of 
tills  discussion,  between  cases  where  a 
party  to  an  action  asked  for  a  prohibi- 
tion, because  he  had  a  right  to  refuse  to 
be  tried  by  a  court  objectionable  to  him 
for  want  of  jurisdiction,  and  those  where 
a  stranger  to  the  cause  asked  for  such 
an  order. 

In  the  case  of  a  party,  there  is  a  very 
strong  reason  for  insisting  on  a  prohibi- 
tion derived  from  the  fact  that  a  sentence 
by  a  court  wholly  without  jurisdiction  is 
no  sentence.  He  cannot  invoke  the  aid 
of  the  judgment  to  protect  him  in  other 
proceedings.  He  cannot  urge  that  a  judg- 
ment in  his  favor  is  any  bar  to  another 
suit  in  the  same  state  of  facts.  He  is 
thus  put  to  useless  cost  and  vexation. 
He  may  have  to  travel  the  weary  path 
of  litigation  over  again.  But  when  a 
stranger  interferes  there  are  no  such  con- 
siderations, not  even  if  the  stranger  be  a 
mighty  nation  to  which  a  party  belongs 
as  a  citizen.  To  bow  the  applicant  out 
of  court  in  such  a  case  is  not  a  denial  of 
justice  ;  at  the  worst,  it  is  but  scant  cour- 
tesy.    There  may  be  good  and  sufficient 


reasons  of  policy  for  not  entertaining  the 
question  in  tlie  stranger's  behalf.  Accord- 
ingly the  act  of  granting  the  writ  to  the 
stranger  depends  largely  upon  discretion, 
and  upon  sound  views  of  national  policy, 
and  the  inexpediency  of  disposing  of  pub- 
lic questions  in  such  a  way  as  to  hamper 
or  weaken  the  arm  of  the  Executive  in 
dealing  with  international  questions.  The 
prospect  of  an  adverse  decision  by  the 
prohibitory  court  under  limited  powers 
of  investigation  might  deter  the  Execu- 
tive from  acting  promptly  and  efficiently. 
As  he  has  the  responsibility,  let  him  act 
so  as  to  submit,  if  lie  chooses,  interna- 
tional questions  to  be  tried  by  a  regular 
court  in  the  ordinary  manner,  where  the 
nature  of  the  subject-matter  admits  of  a 
disposal  of  it  by  such  judicial  action. 

To  support  this  general  view,  tiie  fol- 
lowing authorities  may  be  cited.  Fors- 
ter  i\  Forster,  4  Best  &  Smith,  Queen's 
Bench  (a.  d.  1863),  187,  199,  201,  203, 
204 ;  Mayor  of  London  v.  Cox,  L.  R.  2 
English  &  Irish  Appeals  (H.  L.),  2.39, 
280,  per  Willes,  J. ;  Queen  v.  Twiss,  L.  R. 
4  Q.  B.  407  ;  Chambers  v.  Green,  L.  R. 
20  Eq.  552.  In  Forster  v.  Forster,  the 
application  for  the  writ  of  proliibition 
was  made  by  the  co-respondent  in  a  di- 
vorce suit.  He  was  only  aggrieved  by 
an  order  against  him  for  the  payment  of 
costs,  which,  if  wrong,  could  be  rectified 
on  appeal.  He  was  accordingly  regarded 
as  a  "  stranger,"  and  not  a  part}'  to  the 
action  sought  to  be  prohibited.  The  court 
held  that  it  had  a  discretion  in  granting 
the  writ,  and  in  the  exercise  of  its  dis- 
cretion declined  to  grant  it.  The  judges 
who  participated  in  the  decision  were 
Lord  Chief-Justice  Cockburn,  already  re- 
ferred to  in  this  article,  with  Blackburn 
and  Crompton,  JJ.  Blackburn,  J.,  said, 
on  page  203  :  "  In  prohibition  are,  first, 
contempt  of  the  Crown,  and  secondly,  a 
damage  to  the  party.  If  we  see  a  con- 
tempt of  the  Crown,  that  is  a  case  in 
which  we  ought  to  interfere.  A  stran- 
ger has,  in  general,  no  right  to  require 
our  interference  ;  but  if  he  shows  that  he 


^  Ex  parte  Gordon,  1  Black,  503 ;  In  re    17  Wall.  64;  Ex  parte  Graham,  10  Wall. 
Christy,  3  How.  292;  Ex  parte  Warraouth,     641.  »  In  re  Baiz,  135  U.  S.  403. 
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The  usual  practice  is,  upon  an  application  in  the  name  of  the 
United  States  on  the  relation  of  the  party  aggrieved,  for  the  court 


is  aggrieved  and  has  sustained  damage, 
then,  ex  dehito  justitlae  (as  a  matter  of 
right),  as  in  any  other  suit,  he  has  a 
right  to  our  opinion  upon  tiie  question. 
Tiie  distinction  has  not  been  very  dis- 
tinctly taken  in  any  of  tiie  previous  cases, 
but  it  seems  to  me  to  be  well  founded  on 
common  sense."  Cockburn,  Cliief-Justice, 
said  on  page  199 :  "  The  co-respondent  is 
only  aggrieved  in  respect  of  being  or- 
dered to  pay  the  costs  of  that  which  is 
the  legal  ground  of  complaint,  —  in  all 
other  respects  he  is  a  stranger.  I  en- 
tirely concur  in  the  proposition  that  al- 
though the  court  will  listen  to  a  person 
who  is  a  stranger  and  who  interferes  to 
point  out  that  some  other  court  has  ex- 
ceeded its  jurisdiction,  whereby  some 
wrong  or  grievance  is  sustained,  yet 
that  it  is  not  ex  dehito  justitlae  (a  legal 
right),  but  a  matter  upon  which  a  court 
may  properly  exercise  its  discretion,  as 
distinguished  from  the  case  of  a  party 
aggrieved,  who  is  entitled  to  relief  ex 
dehito  justitiae,ii  he  suffers  from  the  usur- 
pation of  jurisdiction  by  another  court." 
The  remarks  of  Willes,  J.,  in  Mayor  of 
London  v.  Cox,  are  to  the  same  effect. 

The  result  of  this  decision  would  seem 
to  be  that  if  a  fishing  vessel  belonging  to 
a  foreigner  were  before  a  court  of  admi- 
ralty for  adjudication,  the  application  of 
his  government  for  a  writ  of  prohibition 
would  be  that  of  a  stranger,  while  if  a 
naval  ship  had  been  libelled,  the  foreign 
nation  itself  would  be  a  party  to  the  pro- 
ceeding. Substantially  the  same  general 
view  is  reiterated  in  the  case  of  Queen  v. 
Twiss,  L.  R.  2  Q.  B.  407,  413,  414  (a.  d. 
1869). 

In  a  later  case  arising  in  the  English 
Court  of  Common  Pleas  in  1875  (Worth- 
ington  V.  Jeffries,  L.  R.  10  Cora.  Pleas, 
379),  the  Court  of  Common  Pleas  decided 
that  if  there  be  a  clear  excess  of  jurisdic- 
tion, the  proper  court  is  bound  to  grant 
the  writ,  even  on  the  application  of  a 
stranger  (pp.  382,  384).  This  decision  un- 
doubtedly is  contrary  to  those  previously 
cited. 

AH  of  these  cases  finally  came  up  be- 
fore a  very  great  and  able  judge,  Sir 
George  Jessel,  Master  of  the  Rolls,  in 
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the  case  of  Chambers  ?j.  Green,  L.  R.  20 
Equity  R.  552-555,  who  held  that  the 
court  to  which  the  application  for  the 
writ  is  made  by  a  stranger  has  a  discre- 
tion in  awarding  it,  saying :  "  Here  we 
have  the  opinions  of  three  judges  against 
eight,  and  I  elect  to  follow  the  opinion 
of  the  greater  number,  which  appears  to 
be  in  accordance  with  common-sense." 
These  decisions  are  in  full  accord  with  a 
principle  of  almost  universal  recognition 
by  courts,  that  one  who  has  no  pecuniary 
or  other  like  interest  has  no  standing  in 
court  to  prosecute  a  claim.  Sherwood  v. 
Ray,  1  Cartels  Ecc.  R.  173;  Long  v. 
Purvis,  15  Moore  Privy  Council  Cases, 
385.  On  the  whole,  there  seems  to  be 
ground  for  stating  that  under  the  English 
decisions  a  stranger  has  no  right  to  a  writ 
of  prohibition,  but  that  the  granting  of 
it  rests  in  the  discretion  of  the  court  to 
which  the  application  is  made. 

The  court  in  exercising  a  discretion 
can  with  reason  consider  whether  there 
is  an  adequate  remedy  by  appeal,  and, 
no  doubt,  whether  there  are  reasons 
of  State  policy  against  granting  the 
writ. 

On  the  whole,  the  opinion  of  a  recent 
English  text-writer  seems  to  be  well 
founded,  "  that  the  weight  of  authority 
and  of  reason  is  in  favor  of  the  view  that 
the  granting  of  a  prohibition  is  not  obliga- 
tory upon  the  court  in  every  case  where 
a  subordinate  tribunal  deals  with  a  mat- 
ter out  of  its  jurisdiction."  Shortt,  on 
Mandamus  and  Prohibition,  etc.,  p.  446. 

X.  A  Writ  of  Prohlhition.  —  A  writ 
of  prohibition  will  not  go  to  an  inferior 
court  if  such  court  had,  in  fact,  jurisdic- 
tion over  the  cause,  although  the  facts  in 
evidence  at  the  trial  in  such  inferior 
court  are  not  such  as  to  give  that  court 
jurisdiction.  Thus,  if  a  District  Court 
have  a  general  authority  to  decree  a  con- 
demnation of  a  ship  for  maritime  wrongs, 
involving  principles  of  international  law, 
there  will  be  no  prohibition,  even  though 
the  evidence  did  not  disclose  any  facts  in 
the  particular  case  which  would  justify 
condemnations.  Such  a  decree  would 
be  erroneous,  but  it  should  be  adjudired 
so  on  appeal.     It  is  not  a  case  of  want 
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to  grant  a  rule  to  the  ]iidge  sought  to  be  prohibited,  to  show  cause 
Avhy  the  writ  should  not  issue,  and  to  accompany  the  rule  with  an 
order  that  he  proceed  no  further  in  the  case  till  the  decision  of 
the  Supreme  Court  in  the  premises.^  It  has  been  said  that  when 
the  suit  complained  of  is  brought  by  a  private  person  he  may  be 
joined  as  a  defendant ;  but  that  when  it  is  a  suit  or  prosecution 
on  behalf  of  the  government  the  writ  of  prohibition  can  go  to  the 
court  only.i'^  ^i^q  proceedings  of  a  court-martial  cannot  be  pro- 
hibited by  such  a  writ  addressed  to  an  officer  who  ordered  the 


of  jurisdiction.  Heywortli  v.-  London,  1 
Cababe  &  Ellis,  312,  aff'd  on  appeal. 

The  result  of  the  discussion  may  be 
summed  up  in  the  following  propositions  : 

First.  No  prohibition  will  issue  to  a 
Court  of  Admiralty  in  a  maritime  case, 
involving  disputed  questions  of  interna- 
tional law,  on  the  ground  that  it  is  pro- 
ceeding without  jurisdiction,  unless  the 
facts  and  rules  of  law  are  clearly  beyond 
its  powers,  for  that  court  is  peculiarly 
adapted  to  the  decision  of  questions  aris- 
ing upon  international  and  maritime  law. 

Second.  In  general,  if  an  inferior 
court  has  jurisdiction,  there  will  be  no 
writ  of  prohibition  issued,  even  if  it  com- 
mits irregularities  or  makes  a  wrong  de- 
cision on  tlie  merits  of  the  case.  To 
make  prohibition  proper  in  such  a  case, 
there  must  be  presented  by  the  pleadings 
in  the  cause  some  issue  which,  from  its 
nature,  the  court  is  incompetent  to  try. 

Third.  It  is  a  settled  rule  that  a  writ 
of  prohibition  will  not  be  granted  after 
judgment  rendered  by  the  court  in  which 
the  action  is  pending,  unless  it  is  per- 
fectly clear  that  there  is  a  want  or  excess 
of  jurisdiction. 

Fourth.  A  distinction  must  be  taken 
between  a  writ  of  prohibition  issued  as 
between  parties  to  an  action  and  on  the 
application  of  a  stranger,  —  the  word 
"  stranger  "  meaning  one  who  has  no 
direct  pecuniary  interest  in  the  result  of 
the  action.  A  co-respondent  in  a  divorce 
suit  is  an  example  of  a  "  stranger." 
While  a  party  to  an  action  may  have  a 
legal  right  to  a  writ  of  prohibition,  a 
stranger  has  no  such  right.     The  court 


maj",  in  its  discretion,  refuse  the  writ, 
since  he  has  no  legal  right  to  it.  It  may 
be  guided  in  denying  it  by  principles  of 
State  pohcy.  If  a  foreign  nation  makes 
the  application  for  the  writ,  it  has  no 
grievance  though  it  be  refused.  It  may 
be  added  that  there  is  no  precedent  in 
the  United  States  courts  for  granting  the 
writ  on  the  application  of  a  stranger,  but 
only  on  that  of  a  party  to  the  action  in 
the  court  sought  to  be  prohibited. 

Fifth.  If  an  inferior  court  has  general 
jurisdiction  over  the  subject  in  contro- 
versy, a  writ  of  prohibition  will  not  be 
granted,  even  though  the  evidence  pro- 
duced at  the  trial  was  not  sufficient  to 
give  the  court  jurisdiction. 

So  far  for  the  English  decisions. 

The  American  authorities  are  still  less 
favorable  to  an  applicant  for  the  writ. 

There  is  much  judicial  tendency  to- 
ward holding  that  this  is  not  a  writ  of 
right  in  any  case,  even  though  the  appli- 
cant be  not  a  "  stranger,"  but  a  party  to 
the  action.  Again,  it  will  not  be  used  as 
a  mode  of  correcting  an  assumed  error 
in  a  judgment  of  a  Court  of  Admiralty. 
Ex  parte  Pennsylvania,  109  United  States 
Reports,  174.  The  writ  is  confined  to  cases 
of  jurisdiction,  and  there  must  be  clear 
excess  of  it.  2  Metcalf,  2%.  It  is  enough, 
to  preclude  its  use,  if  the  inferior  court 
has  jurisdiction  of  the  subject-matter. 
People  V.  Seward,  7  "Wendell,  518.  In 
other  words,  its  office  is  not  to  correct 
errors,  but  to  prevent  courts  from  tran- 
scending the  limits  of  their  power. 

Theodore  W.  Dwight. 


9  U.  S.  V.  Hoffman,  4  Wall.  158. 


10  Smith   I'.  Whitney,  116   U.  S.  1G7. 
176,  per  Gray,  J. 
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court-martial  to  convene,  but  is  not  himself  a  member  of  it.^^  It 
is  doubtful  whetlier  any  court  has  the  power  to  issue  a  writ  of 
prohibition  against  a  court-martial.^^  The  application  for  the  writ 
should  be  supported  by  an  affidavit  where  the  motion  for  the  writ 
of  prohibition  is  founded  upon  matter  not  appearing  upon  the  face 
of  the  proceeding  below.^^  i^  jg  w^q  duty  of  the  respondent  to 
produce  any  evidence  that  exists  to  countervail  the  petitioner's 
proof  of  such  new  matter.^"* 

The  writ  of  prohibition  cannot  be  used  to  correct  errors  of  a 
court  in  deciding  matters  of  law  or  fact  within  its  jurisdiction,^^ 
or  to  undo  what  has  been  done.^^  "  The  only  effect  of  the  writ  is 
to  suspend  all  action,  and  to  prevent  any  further  proceeding  in 
the  prohibited  direction."  ^"^ 

No  Circuit  or  District  Court  of  the  United  States  has  the  power 
to  issue  a  writ  of  prohibition  except  when  necessary  for  the  exer- 
cise of  its  jurisdiction  in  some  matter  previously  before  it.^^ 

It  seems  that  the  Supreme  Court  of  the  District  of  Columbia 
has  the  power  to  issue  writs  of  prohibition  directed  to  inferior 
courts  within  its  territorial  jurisdiction.^^  Where  the  court 
against  which  the  writ  is  sought  lias  clearly  no  jurisdiction  of 
the  suit  or  prosecution  instituted  before  it,  and  the  defendant 
therein  has  objected  to  its  jurisdiction  at  the  outset,  and  has  no 
other  remedy,  a  refusal  to  grant  the  writ  of  prohibition,  where  all 
the  proceedings  appear  of  record,  may  be  reviewed  by  a  writ  of 
error.20 

§  363.  Mandamus.  —  The  writ  of  mandamus  is  a  command  issu- 
ing in  the  name  of  the  United  States  directed  to  a  person,  corpo- 
ration, or  inferior  court  within  its  jurisdiction,  requiring  them  to 
do  some  particular  thing  therein  specified,  which  pertains  to  their 
office  or  duty,  and  which  the  court  issuing  the  writ  determines  to 
be  their  duty.i 

"  Smith  V.  Wliitney,  116  U.  S.  167, 176.  w  See  argument  of  Messrs.  Jeff.  Cliand- 
12  Smith  V.  Whitney,  116  U.  S.  167,  175.  ler  and  Eppa  Houston,  in  Smith  v.  Whit- 
es In  re  Baiz,  Petitioner,  135  U.  S.  403,  ney,  116  U.  S.  167,  173;  Act  of  Feb.  27, 

430,  per  Fuller,  C.  J.  1827,  ch.  69,  §  2  (19  St.  at  L.  253) ;  U.  S. 

1*  In  re  Baiz,  Petitioner,  135  U.  S.  403,  v.  Schurz,  102  U.  S.  378;  Price  i-.  State, 

430,  per  Fuller,  C.  J.  8  Gill  (Md.),  295,  310. 

15  Smith  V.  Whitney,  116  U.  S.  167, 176.  20  gmitli   v.  Whitney,  116  U.   S.  167, 

16  U.  S.  V.  Hoffman,  4  Wall.  158.  173. 

"  U.  S.  V.  Hoffman,  4  Wall.  158.  §  363.     1  Ex  parte  Crane,  5  Pet.  189, 

18  U.  S.  R.  S.  §  716;  Re  Bininger,  7     190. 
Blatchf.  159. 
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The  Supreme  Court  has  power  to  issue  writs  of  mandamus,  in 
cases  warranted  by  tlie  principles  and  usages  of  law,  to  any  courts 
appointed  under  the  authority  of  the  United  States ;  ^  or  where  a 
State  or  an  ambassador,  or  other  public  minister,  or  a  consul  or 
vice-consul  is  a  party,  to  persons  holding  office  under  the  author- 
ity of  the  United  States.^  The  Constitution  prohibits  the  grant  to 
that  court  of  any  further  original  jurisdiction  to  issue  writs  of 
mandamus  to  officers  of  the  United  States.'*  The  constitutionality 
of  the  grant  to  the  Supreme  Court  of  power  to  issue  writs  of  man- 
damus to  other  courts  of  the  United  States  has  been  upheld 
on  the  ground  that  such  a  writ  is  in  the  nature  of  appellate 
jurisdiction.^ 

A  mandamus  will  issue  to  compel  a  court  to  exercise  its  dis- 
cretion in  one  way  or  another.^  A  mandamus  has  been  issued  to 
compel  a  court  to  proceed  in  a  case  which  it  had  dismissed  for 
want  of  jurisdiction,  when  the  record  before  the  lower  court 
showed  its  jurisdiction ; '  but  not  when  through  mistake  a  paper 
showing  the  jurisdiction  was  not  in  the  record  and  before  the 
court.^  After  a  case  has  proceeded  to  the  filing  of  a  declaration 
and  a  plea  to  the  jurisdiction,  or  its  equivalent,  and  judgment  in 
favor  of  the  plea  and  for  a  dismissal  of  the  action,  the  plaintiff  is 
confined  to  his  remedy  by  writ  of  error,  and  cannot  by  mandamus 
compel  the  inferior  court  to  take  jurisdiction  of  his  case.^  The 
writ  of  mandamus  has  been  granted  to  compel  a  District  Judge  of 
the  United  States  to  order  the  marshal  to  deliver  to  the  county 
jailer  certain  prisoners  convicted  under  indictments  illegally  re- 
moved to  the  Circuit  Court  of  the  United  States  ;  ^'^  to  compel  the 
allowance  of  an  appeal,^^  provided  the  applicant  is  a  party  to  the 


2  U.  S.  R.  S.  §  688;  In  re  Green,  141  566 ;  Hollon  Parker,  Petitioner,  131  U.  S. 
U.  S.  325.  221.    But  see  In  re  Bcirclett,   127   U.  S. 

3  U.  S.  R.  S.  §  688.  See  Kentucky  v.  771 ;  In  re  Pennsylvania  Company,  137 
Dennison,  23  How.  266.  U.  S.  451,  453. 

*  Marbury  v.  Madison,  1  Cranch,  137.  »  /„  ^e  Slierraan,  124  U.  S.  364. 

&  Ex  parte  Crane,  5  Pet.  189,  190.  9  Ex  parte  Baltimore  &  0.  R.  R.  Co., 

6  Ex  parte  Crane,  5  Pet.  189,  190;  Ex  108  U.  S.  566;  Ex  parte  Railway  Com- 
parte  Morgan,  114  U.  S.  174 ;  Ex  parte  pany,  103  U.  S.  794;  In  re  Pennsylvania 
Parker,  120  U.  S.  737.  Company,  137  U.  S.  451,  453. 

7  Insurance  Co.  v.  Comstock,  16  Wall.  "  Virginia  v.  Rives,  100  U.  S.  313,  32-3, 
258 ;  Railroad  Co.  v.  Wiswall,   23    Wall.  329. 

507 ;  Hoadley  v.  San   Francisco,  94  U.  S.  "  Ex  parte  Jordan,  94  U.  S.  248  ;  Ex 

4  ;  Ex  parte  Scliollenberger,  96  U.  S.  369  ;  parte  Railroad  Co.,  95  U.  S.  221 ;  Vigo's 

Ex  parte  Railway  Co.,  103  U.  S.  794  ;  Ex  Case,  21  Wall.  048. 
parte  Baltimore  &  0.  R.  R.  Co.,  108  U.  S. 
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suit ;  ^2  to  compel  a  judge  to  settle  a  bill  of  exceptions  and  to  sign 
the  same  after  it  had  been  settled  by  him,^^  but  not  to  sign  a  bill 
of  exceptions  which  he  considered  did  not  state  correctly  the  pro- 
ceedings before  him;i'*  to  compel  a  court  to  proceed  in  a  suit 
which  it  had  improperly  stayed  ;  ^^  to  compel  a  court  to  proceed  to 
judgment,  1^  and  when  the  act  of  signing  the  judgment  was  purely 
ministerial,  to  compel  a  court  to  sign  the  same ;  i"  to  compel  a 
court  to  execute  a  judgment  it  had  rendered  ;  ^^  to  compel  a  court 
to  execute  a  previous  mandate  of  the  Supreme  Court ;  ^^  and  to 
compel  the  reinstatement  in  a  court  of  the  United  States  or  of  the 
District  of  Columbia  of  an  attorney  who  had  been  disbarred,  in  a 
case  of  which  the  court  had  not  jurisdiction  or  acted  with  flagrant 
impropriety,^^ 

A  mandamus  will  not  be  issued  when  there  is  any  other  appro- 
priate relief ,2^  —  as,  for  example,  by  writ  of  error  or  appeal,^^  nor 
to  control  the  exercise  of  discretion,^^  except,  possibly,  in  case  of 
a  very  flagrant  abuse  of  discretion.^*  The  writ  of  mandamus  has 
been  denied  when  asked  to  compel  a  court  to  allow  or  refuse  an 
amendment  of  a  pleading,^^  to  order  the  withdrawal  of  a  plea,^^  to 
allow  the  tiling  of  double  pleas,^^  to  vacate  interlocutory  orders 
which  do  not  terminate  the  suit,^^  to  vacate  a  preliminary  injunc- 

12  Ex  parte  Cutting,  94  U,  S.  14.  Set^ombe,  19  How.  9;  Ex  parte  Wall,  107 

13  Chateausray  Ore  &  Iron   Co.,   Peti-  U.  S.  265  ;  In  re  Green,  141  U.  S.  325. 
tioner,   128   U.    S.   544.       See  Ex  parte  ^i  Bank  of  Columbia  v.  Sweeny,  1  Pet. 
Crane,  5  Pet.  189,  190.  567  ;  U.  S.  v.  Addison,  22   How.  174  ;  Ex 

1*  Ex  parte  Bradstreet,  4  Pet.  102.  parte  Newman,  14  Wall.  152. 

15  Livingston  v.   Dorgenois,   7  Cranch,  ^2  Ex  parte   Newman,  14   Wall.    152  ; 

577.     But  see  Ex  parte  Bradstreet,  8  Pet.  Ex  parte  Baltimore  &  Ohio  R.  R.  Co.,  108 

588.  U.  S.  566  ;  Ex  parte  Brown,  116  U.  S.  401 ; 

10  Life  &  Fire  Ins.  Co.  w.  Wilson,  8  Pet.  Connecticut  Mutual  Life  Ins.  Co.,  Peti- 

291;  Life  &  Fire  Ins.   Co.  v.  Adams,  9  tioner,  131  U.  S.  App.  elxxx. 

Pet.  571.  23  Ex  parte  Railway  Co.,  101  U.  S.  711 ; 

17  Ex  parte  Bradstreet,  6  Pet.  774  ;  Life  E.r  parte  Roberts,  6  Pet.  216  ;  Ex  parte 
&  Fire  Ins.  Co.  v.  Wilson,  8  Pet.  291  ;  Ex  Davenport,  6  Pet.  661;  Ex  parte  Brad- 
parte  Many,  14  How.  24.  But  see  Ex  street,  7  Pet.  634;  Ex  parte  Bradstreet, 
parte  Morgan,  114  U.  S.  178.  4  Pet.  182;    Er  parte  Bradstreet,  8  Pet. 

18  U.  S.  V.  Peters,  5  Crancli,  115;  Staf-  588;  Ex  parte  Milwaukee  R.  R.  Co.,  5 
ford  V.  Union  Bank,  16  How.  135.  Wall.  188  ;  Life  &  Fire  Ins.  Co.  v.  Wilson, 

i'->  White  V.  U.  S.,  1  Black,  501 ;  U.  S.  8  Pet.  291. 

V.   Fossatt,  21  How.  445;  Ex  parte   Du-  24  Ex  parte  Bradley,  7  Wall.  364. 

buque  &  P.  R.  R.  Co.,  1  Wall.  69;  In  re  25  Ex  parte  Bradstreet,  7  Pet.  634. 

Washington  &  Georgetown  R.  R.  Co.,  140  2e  jj^nj^  „   Sweeny,  1  Pet.  567. 

U.  S.  91.     But  see  Ex  parte  Railway  Co.,  27  Er  parte  Davenport,  6  Pet.  661. 

101  U.  S.  711.  2s  fjr  p^rtf  Hoyt,  13  Pet.  279 ;  Ex  parte 

■^  Ex  parte  Bradley,  7  Wall.  364;  Ex  Wliitney,  13  Pet.  404;  Gain  v.   Relf,  15 

parte  Robinson,   19  Wall.  506.     But  see  Pet.  9  ;  /iTr  parte  Verry,   102  U.   S.   183; 

Ex  parte  Burr,  9   Wheat.   529;  Ex  parte  Ex  parte  Schwab,  98  U.  S.  210. 
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tion,29  to  vacate  an  order  setting  aside  a  nonsuit,^*^  to  open  a  de- 
fault,^^  to  quash  a  writ  of  esecution,^^  ^q  diminish  the  amount  of 
bail  required  for  a  prisoner's  discharge,^^  to  approve  a  bond,^  to 
grant  a  rehearing,^^  and  to  compel  the  court  to  retain  a  removed 
case  which  it  had  remanded  since  the  Act  of  March  3, 1887.^^  As 
a  general  rule  a  writ  of  mandamus  will  not  issue  when  there  is 
any  other  adequate  remedy  for  the  relator.^^ 

The  Circuit  Courts  of  Appeal  have  the  power  to  issue  writs  of 
mandamus  which  are  ancillary  to  cases  over  which  they  have 
appellate  jurisdiction.^^ 

The  Circuit  Courts  of  the  United  States  have  power  to  issue  a 
mandamus,  upon  motion  of  the  Attorney-General  or  any  district 
attorney  of  the  United  States,  to  compel  any  officer  of  the  United 
States  to  file  the  bonds,  make  the  returns,  and  perform  any  other 
duties  required  by  Chapter  95  of  Laws  passed  at  the  Second 
Session  of  the  Forty-third  Congress,  relating  to  costs  and  fees;^^ 
and  to  compel  the  Union  Pacific  Railroad  Company  to  operate 
its  road  as  required  by  law.^^  The  Circuit  and  the  District 
Courts  of  the  United  States  have  the  power  to  issue  a  writ  of 
mandamus  to  compel  compliance  with  the  provisions  of  the 
Interstate  Commerce  Act.*^  Otherwise,  those  courts  have  no 
power  to  issue  a  writ  of  mandamus,  except  when  necessary  for 
and  ancillary  to  the  exercise  of  their  respective  jurisdiction  in 
another  matter.^^  Before  the  Evarts  act  of  March  3,  1891,  a  Cir- 
cuit Court  could,  as  ancillary  to  a  case  of  which  it  had  appellate 
jurisdiction,  issue  a  writ  of  mandamus  to  a  District  Court  of  the 
United  States.'^^     It  has  been  held  that  a  Circuit  Court  may  by  a 

2«  Ex  parte  Schwab,  98  U.  S.  240.  v.  U.  P.  R.  R.  Co.,  2  Dill.  527;  U.  P.  R.  R. 

80  Ex  parte  Loring,  94  U.  S.  418.  Co.  v.  Hall,  91  U.  S.  343. 

81  Ex  parte  Roberts,  6  Pet.  216.  "  25  St.  at  L  ch.  382,  p.  862,  §  10.  See 

82  Ex  parte  Flippin,  94  U.  S.  348.  U.  S.  v.   Delaware,  L.  &   W.  R.  Co.,  40 

83  Ex  parte  Taylor,  14  How.  .3.  Fed.  R.  101,  105. 

3*  Ex  parte  Milwaukee    R.    R.  Co.,   5  <-  U.S.  R.  S.  §71G;  Mclntire  c.  Wood, 

Wall.  188.  7  Cranoh,   504  ;  McClung  v.  Silliman,  6 

8-^  U.  S.  I'.  Bullock,  6  Pet.  485,  note.  Wheat.  598;  Graham  i-.  Norton,  15  Wall. 

86  In  re   Pennsylvania  Company,  137  427  ;  Bath  County  v.  Amy,  13  Wall.  244  ; 

U.  S.  451,  453.  County   of  Greene  v.   Daniel,    102  U.  S. 

8^  Ibid.  187;  Davenport  v.  County  of  Dodge,  105 

3»  26  St.  at  L.  ch.  517.  §  121,  p.  829 ;  U.  S.  237  ;  Louisiana  v.  Jumel,  107  U.  S. 

Smith  V.  Jackson,  1  Paine,  4.53  ;  The  New  71 1,  727. 

England,  3  Sumn.  495;  Tiie  Enterprise,  '»3  Smith  v.  Jackson,  1  Paine,  453;  The 
3  Wall.  Jr.  58 ;  Ex  parte  Jesse  lloyt,  13  New  England,  3  Sumner,  495 ;  The  En- 
Pet.  279.  terprise,  3  Wall.  Jr.  58 ;  Ex  parte  Jesse 

33  18  St.  at  L.  ch.  95,  p.  333.  Hoyt,  13  Pet.  279. 

«  17  St.  atL.  ch.  226,  p.  509,  §  4 ;  U.  S. 
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removal  acquire  jurisdiction  to  grant  a  mandamus  in  a  case 
where  it  could  not  do  so  upon  an  application  originally  addressed 
to  it ;  but  since  the  Act  of  March  3,  1887,  provides  for  removals 
only  in  those  cases  of  which  the  Circuit  Courts  have  original  juris- 
diction, the  authority  of  these  cases  may  be  doubted.^ 

The  most  frequent  instances  in  which  writs  of  mandamus  are 
issued  by  the  Circuit  Courts  of  the  United  States  are  to  compel 
the  levy  of  taxes  by  officers  of  municipal  or  other  public  corpo- 
rations to  satisfy  judgments  previously  obtained  in  the  courts 
which  issue  the  writs."^^  The  writ  will  not  issue  to  compel  such 
an  officer  to  perform  a  duty  not  imposed  upon  him  by  the  law  of 
the  State  under  which  he  was  appointed.'^*'  When  the  statute 
authorized  a  city  council  to  levy  a  tax  to  pay  a  funded  debt  "  if 
it  believe  that  the  public  good  and  the  best  interests  of  the  city 
require,"  a  mandamus  was  issued  after  judgment  to  compel  the 
levy  of  the  tas.*'^  A  repeal  of  the  State  statute  authorizing  the 
officer  to  levy  the  tax  does  not  divest  the  power  of  the  Federal 
court  to  compel  him  to  do  so  by  a  mandamus,  after  a  judgment 
upon  a  contract  made  before  the  repeal.'^^  When  the  charter  of 
the  municipal  corporation  has  been  repealed  and  its  corporate 
existence  extinguished,  no  such  mandamus  can  be  granted.*^ 
A  mandamus  to  compel  the  levy  of  a  tax  cannot  be  issued  until 
after  a  judgment  has  been  obtained.^'^  It  has  been  held  that  an 
action  will  lie  to  obtain  a  special  judgment  which  will  not  warrant 
the  issue  of  an  execution  and  can  only  be  enforced  by  a  mandamus, 
although  in  the  State  court  the  only  remedy  could  be  an  original 
mandamus.^^     The  Circuit  Court  then  said :  "  Where  the  plaintiff 

"  State  ex  rel.  Postal  Tel.  Cable  Co.  v.  ^'  Galena  v.  Amy,  5  Wall.  705. 

Delaware  &  A.  Tel.  &  T.  Co.,  47  Fed.  R.  «  Wolff  v.  New  Orleans,  103  U.  S.  358; 

633  ;   People  v.  Colorado  Central  R.  Co.,  Von  Hoffman  t-.  Quincy,  4  Wall.  535. 

42  Fed.  R.  638,  640.     Contra,  see  Rosen-  «  Meriwether    v.    Garrett,    102   U.   S. 

baum  V.  Bauer,  120  U.  S.  450 ;  25  St.  at  472  ;    Barkley  v.  Levee  Commissioners, 

L.  eh.  66  §  1.  93  U.  S.  258.     But  see  U.  S.  v.  Port  of 

45  Riggs  V.  Johnson  County,  6  Wall.  Mobile,  12  Fed.  R.  768.  For  the  power 
160  ;  Davies  ?;.  Corbin,  112  U.  S.  36  ;  Com-  of  the  court  to  appoint  a  receiver  in  such 
niissioners   v.   Aspinwall,  24    How.    376;  a  case,  see  sM/j;a,  §  244. 

Supervisors  v.  U.  S.,  4  Wall.  435 ;  Weber  53  Rosenbaum  v.  Bauer,  120  U.  S.  450, 

V.  Lee  County,  6  Wall.  210 ;  U.  S.  v.  New  and  cases  cited. 

Orleans,  98  U.  S.  381.  5i  Aylesworth   v.   Gratiot    County,   43 

46  U.  S.  V.  Macon  County,  99  U.  S.  Fed.  R.  350.  See  also  Jordan  v.  Cass 
582 ;  U.  S.  V.  Labette  County,  7  Fed.  R.  County,  3  Dillon,  185  ;  Davenport  v. 
318;  U.  S.  V.  County  of  Clark.  95  U.  S.  County  of  Dodge,  105  U.  S.  237. 

769;  Memphis  v.  U.    S.,  97   U.    S.  293; 
Brownsville  v.  Loague,  129  U.  S.  493. 
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is  othenvise  entitled  to  relief  in  this  court,  he  will  not  be  de^ 
barred  therefrom  by  reason  of  the  fact  that  his  remedy  in  the 
State  court  upon  the  same  cause  of  action  would  be  of  a  charac- 
ter which  we  are  not  entitled  to  administer  here."  ^^ 

A  Circuit  Court  has  no  jurisdiction  to  compel  a  postmaster  by 
mandamus  to  transmit  mail  matter  at  a  lower  rate  of  postage  than 
that  charged.^^  A  State  court  cannot  issue  a  mandamus  against 
an  oflficer  of  the  United  States  to  compel  the  performance  of  a 
duty  of  his  Federal  office.^  The  only  courts  which  have  any 
original  jurisdiction  to  issue  such  a  writ  against  an  officer  of 
the  United  States,  in  the  absence  of  special  statute,  and  where 
neither  a  State,  nor  an  ambassador  or  other  public  minister,  nor 
a  consul  or  vice-consul  is  a  party,  are  the  Supreme  Court  of  the 
District  of  Columbia,^^  and,  when  authorized  by  statute,  a  Terri- 
torial court.^ 

§  363  a.  Jurisdiction  of  the  Supreme  Court  of  the  District  of 
Columbia  to  issue  a  Writ  of  Mandamus  to  an  OflBcer  of  the  United 
States.  —  The  Supreme  Court  of  the  District  of  Columbia  has  the 
power  to  issue  the  writ  of  mandamus,  in  cases  in  which  the  re- 
lator is  by  common  law  entitled  to  seek  relief,  to  an  officer  of  the 
United  States  or  other  person  within  its  territorial  jurisdiction.^ 
The  writ  will  not  issue  in  a  case  where  its  effect  would  be  to 
direct  or  control  the  head  of  an  executive  department  in  the  exer- 
cise of  judgment  or  discretion,  even  when  in  the  exercise  of  his 
discretion  the  officer  has  been  called  upon  to  interpret  a  statute 
of  doubtful  meaning,  and  has  made  an  erroneous  interpretation 
of  the  same ;  ^  but  when  the  officer  refuses  to  act  at  all  in  a  case 
where  he  is  bound  to  act,^  or  when  by  special  statute  or  otherwise 
a  purely  ministerial  duty,  which  he  is  bound  to  perform  without 

52  Aylesworth  v.   Gratiot   County,   43  ex  rel.  Miller  v.  Black,  128  U.  S.  40,  50 ; 

Fed.  R.  350,  352.  U.  S.  ex  rel.  Redfield  v.  Windoin,  137  U.  S. 

63  U.  S.  V.  Pearson,  24  Blatchf.  453.  636 ;  U.  S.  ex  rel.  Boynton  v.  Blaine,  139 

^  McClung  V.  Silliman,  6  Wheat.  598.  U.  S.  306. 

65  Kendall  v.  U.  S.,  12  Pet.  524;  U.  S.  ^  u.  S.  ex  rel.  Dunlap  v.  Black,  128 
V.  Schurz,  102  U.  S.  378.  See  U.  S,  v.  U.  S.  40,  48 ;  Decatur  v.  Paulding,  14 
Guthrie,  17  How.  284;  /n/>n,  §  363  a.  Pet.  497;  U.  S.  ex  rel.  Redfield  v.  Win- 
as  Clough  V.  Curtis,  134  U.  S.  361.  dom,  137  U.  S.  636,  644. 
§  363  a.  1  9  St.  at  L.  253;  United  3  u.  S.  ex  rel.  Dunlap  r.  Black,  128 
States  V.  Schurz,  102  U.  S.  378,  394;  U.S.  40,  48;  United  States  r.  Schurz,  102 
Kendall  v.  U.  S.,  12  Pet.  524;  Decatur  U.  S.  378 ;  U.  S.  ex  rel.  Redfield  v.  Win- 
V.  Paulding,  14  Pet.  497;  Kendall  r.  dom,  137  U.  S.  636,  644;  U.  S.  ex  rel. 
Stokes,  3  How.  87;  Commissioner  of  Boynton  v.  Blaine,  139  U.  S.  306,  319; 
Patents  i;.  Whiteley,  4  Wall.  522;  U.  S.  U.  S.  v.  Lamar,  116  U.  S.  423. 
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question,  is  imposed  upon  a  public  officer,  even  the  head  of  an 
executive  department,  a  mandamus  may  be  issued  to  compel  him 
to  do  such  duty,  if  there  is  no  other  adequate  remedy.'^ 

In  accordance  with  these  principles,  it  has  been  held  that  a 
mandamus  should  be  granted  in  the  following  cases :  Stock- 
ton &  Stokes,  mail  contractors,  had  certain  claims  against  the 
government  for  extra  services,  which  they  insisted  should  be 
granted  in  their  accounts,  and  a  controversy  arose  as  to  this 
between  them  and  the  Post-office  Department.  Congress  passed 
an  act  for  their  relief;  by  which  the  Solicitor  of  the  Treasury 
was  authorized  and  directed  to  settle  and  adjust  their  claims, 
and  make  them  such  allowances  as  upon  full  examination  of  all 
the  evidence  might  seem  to  be  equitable  and  right ;  and  the  Post- 
master-General was  directed  to  credit  them  with  whatever  sums 
the  solicitor  should  decide  to  be  due  them.  The  solicitor,  after 
investigation,  made  his  report,  and  stated  the  sums  due  to  Stock- 
ton &  Stokes  on  the  claims  made  by  them,  but  the  Postmaster- 
General  refused  to  give  them  credit  as  directed  by  the  law.  This, 
the  court  held  he  could  be  compelled  to  do  by  a  mandamus,  be- 
cause it  was  simply  a  ministerial  duty  to  be  performed,  and  not 
an  official  act  requiring  any  exercise  of  judgment  or  discretion.^ 
McBride  claimed  a  patent  for  land  under  a  right  of  pre-emption. 
The  regular  proceedings  had  taken  place  in  the  Department  of  the 
Interior ;  the  right  of  the  applicant  had  been  affirmed ;  the  patent 

*  U.  S.  ex  rel.  Dunlap  v.  Black,  128  been  drawn  out  of  the  treasury  without 

U.  S.  40,  48,  50;  United  States  v.  Schurz,  further  legislative  provision,  if  this  credit 

102  U.  S.  378,  394;  Butterworth  v.  Hoe,  should    overbalance   tlie   debit  standing 

112  U.  S.  50;  Kendall  v.  U.  S.  12  Pet.  against  the  relators.    But  this  was  a  mat- 

624;  U.  S.  ex  rel.  Redfield   v.  Windom,  ter  with  which  the  Postmaster- General 

137  U.  S.  636,  644 ;  U.  S.  ex  rel.  Boyn-  had  no  concern.    He  was  not  called  upon 

ton  V.  Blaine,  139  U.  S.  306,  319.  to  furnish  the  means  of  paying  such  bal- 

5  Kendall  v.  U.  S.,  on  the  relation  of  ance,  if  any  should  be  found.     He  was 

Stokes,    12   Pet.    524,   613-614,  per  Mr.  simply  required  to  give  the  credit.    This 

Justice  Tliompson  : —  was  not  an  official  act  in  any  other  sense 

"  The  act  required  by  the  law  to  be  than  being  a  transaction  in  the  depart- 

done  by  the  Postmaster-General  is  simply  ment  where  the  books  and  accounts  were 

to  credit  the  relators  with  tiie  full  amount  kept;  and  was  an  official  act  in  the  same 

of  the  award  of  the  Solicitor.     This  is  a  sense  that  an  entry  in  the  minutes  of  a 

precise,  definite  act,  purely  ministerial ;  court,  pursuant  to  an  order  of  the  court, 

and  about  which  the  Postmaster-General  is  an  official  act.     There  is  no  room  for 

had   no   discretion    whatever.     The  law  the  exercise  of  any  discretion,  official  or 

upon  its  face  shows  the  existence  of  ac-  otherwise;   all  that  is  shut  out  by  the 

counts    between    the    relators    and    the  direct  and  positive  command  of  the  law, 

Post-Office  Department.     No  money  was  and  the  act  required  to  be  done  is,  in 

required  to  be  paid;  and  none  could  have  every  just  sense,  a  mere  ministerial  act." 
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had  been  made  out  in  the  Land  Office,  signed  by  the  President, 
sealed  with  the  Land  Office  seal,  countersigned  by  the  recorder 
of  the  Land  Office,  recorded  in  the  proper  book,  and  transmitted 
to  the  local  land  officers  for  delivery;  but  delivery  had  been  re- 
fused, because  instructions  had  been  received  from  the  Commis- 
sioner to  return  the  patent.  Upon  an  application  for  a  manda- 
mus, the  defense  was,  that  it  had  been  discovered  that  the  land 
belonged  to  a  town  site.  Tlie  court  held  that  this  defense  was 
insufficient ;  that  the  title  had  passed  to  the  applicant ;  that  he 
was  entitled  to  the  patent  subject  to  any  equity  which  other  par- 
ties might  have  to  the  land,  or  subject  to  a  proceeding  to  set  the 
patent  aside ;  and  that  the  duty  of  the  Commissioner  and  of  the 
Secretary  of  the  Interior  had  become  a  mere  ministerial  duty  to 
deliver  the  instrument.  A  mandamus  was  granted  accordingly.^ 
Upon  an  application  for  a  patent  in  the  case  of  interference,  the 
Commissioner  of  Patents  had  decided  in  favor  of  Gill,  and  ad- 
judged that  a  patent  should  issue  to  his  assigns  accordingly.  An 
appeal  was  taken  to  the  Secretary  of  the  Interior,  and  he  reversed 
the  decision  of  the  Commissioner.  The  latter  for  that  reason  re- 
fused to  issue  a  patent.  Upon  an  application  for  a  mandamus,  the 
Supreme  Court  held  that  no  appeal  lay  from  the  decision  of  the 
Commissioner  to  the  Secretary  of  the  Interior  ;  that  "  the  latter 
officer  had  no  jurisdiction  in  the  matter ; "  that  the  patent  ought 
to  be  issued  to  Gill's  assigns  in  accordance  with  the  decision 
of  the  Commissioner.  A  mandamus  to  compel  the  issue  of  such 
a  patent  was  granted  accordingly."  The  Commissioner  of  Pen- 
sions had  refused  to  grant  an  application  for  an  increase  of  a 
pension.  The  applicant  appealed  to  the  Secretary  of  the  Inte- 
rior, who  overruled  the  decision  of  the  Commissioner,  and  held 
that  the  applicant  was  entitled  to  an  increase  of  his  pension. 
The  Commissioner  refused  to  carry  out  the  Secretary's  decision 
and  to  grant  the  increase  requested.  It  was  held  that  the  Com- 
missioner could  be  compelled  by  a  mandamus  to  grant  the  in- 
crease of  the  pension  for  which  the  application  had  been  made, 
in  accordance  with  the  decision  of  the  Secretary  of  the  Interior.^ 

''  United  States  v.  Schurz,  102  U.  S.  case  is  the  Secretary  of  the  Interior,  who 

378.  has  no  power  to  enforce  iiis  decisions  by 

■^  Butterworth  v.  line,  112  U.  S.  50.  mandamus,   or  any   process  of   lii<e   na- 

8  U.  S.  r-x  rel.  Dunlap  v.  Black,  128  ture  ;  and  therefore  a  resort  to  a  judicial 

U.  S.  40,  50,  52,  per  Mr.  Justice  Bradley  :  tribunal  would  seem  to  be  necessary,  in 

"  Tlie  appellate  tribunal  in  the  present  order  to  afford  a  remedy  to  the  party  in- 
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Upon  the  other  hand,  where  the  Commissioner  of  Pensions  had 
decided  upon  an  application  for  an  increase  of  a  pension,  that  the 
applicant  was  not  entitled  to  the  same,  and  this  decision  was  con- 
firmed by  the  Secretary  of  the  Interior,  as  evidenced  by  his  signa- 
ture of  the  certificate  given  to  the  pensioner,  it  was  held  that  no 
mandamus  would  issue  to  compel  an  increase  of  the  pension.^ 

Congress  on  March  3,  1837,  passed  an  act  giving  a  pension  to 
tlie  widow  of  any  officer  who  had  died  in  the  naval  service.  On 
the  same  day.  Congress  passed  a  resolution  granting  a  pension  to 
the  widow  of  Stephen  Decatur  for  a  certain  period  of  time.  Mrs. 
Decatur  applied  for  and  received  her  pension  under  the  general 
law,  with  a  reservation  of  her  rights  under  the  resolution,  claiming 
the  special  pension  granted  by  that  as  well.  The  Secretary  of  the 
Navy,  acting  under  the  opinion  of  the  Attorney-General,  decided 
that  she  could  not  have  both.  Upon  her  application  for  a  man- 
damus to  compel  the  Secretary  to  grant  her  a  special  pension, 
the  writ  was  denied.^^    An  application  for  a  mandamus  against 


jureJ  by  the  refusal  of  the  Commissioner 
to  carry  out  his  decision.  But  it  is  sug- 
gested that  removal  of  tlie  contumacious 
subordinate  from  office,  or  a  civil  suit 
brouglit  against  him  for  damages,  wouM 
be  effectual  remedies.  We  do  not  concur 
in  this  view.  A  suit  for  damages,  if  it 
could  be  maintained,  would  be  an  un- 
certain, tedious,  and  ineffective  remedy, 
attended  with  many  contingencies,  and 
burdened  with  onerous  expenses.  Ke- 
nioval  from  office  would  be  still  more 
unsatisfactory.  It  would  depend  on  the 
arbitrary  direction  of  the  President,  or 
other  appointing  power,  and  is  not  such 
a  remedy  as  a  citizen  of  the  United  States 
is  entitled  to  demand.  We  tliink  that  the 
case  suggested  by  the  petition  is  one  in 
which  it  would  be  proper  for  the  court  to 
interfere  by  mandamus.  Whetlier  it  will 
turn  out  to  be  such  when  all  the  circum- 
stances are  known  can  be  ascertained  by 
a  rule  to  show  cause ;  and  such  a  rule, 
we  think,  ought  to  have  been  granted." 

9  U.  S.  ex  rel.  Dunlap  v.  Black,  128 
U.  S.  40,  48,  per  Mr.  Justice  Bradley  :  — 

"  Judged  by  this  rule,  the  present  case 
presents  no  difficulty.  The  Commissioner 
of  Pensions  did  not  refuse  to  act  or  de- 
cide. He  did  act  and  decide.  He  adopted 
an  interpretation  of  the  law  adverse  to 


the  relator,  and  his  decision  was  con- 
firmed by  the  Secretary  of  the  Interior, 
as  evidenced  by  his  signature  of  the  cer- 
tificate. Whether  if  the  law  were  prop- 
erly before  us  for  consideration  we  should 
be  of  the  same  opinion,  or  of  a  different 
opinion,  is  of  no  consequence  in  the  de- 
cision of  this  case.  We  have  no  appel- 
late power  over  the  Commissioner,  and 
no  right  to  review  his  decision.  That 
decision,  and  his  action  thereon,  were 
made  and  done  in  the  exercise  of  his 
official  functions.  They  were  by  no 
means  merely  ministerial  acts." 

"  Decatur  v.  Paulding,  14  Pet.  497, 
515,  516,  per  Chief  Justice  Taney  :  — 

"  The  duty  required  by  the  resolution 
was  to  be  performed  by  him  as  the  head 
of  one  of  the  executive  departments  of  the 
government,  in  the  ordinary  discharge 
of  his  official  duties.  In  general,  such 
duties,  whether  imposed  by  act  of  Con- 
gress or  by  resolution,  are  not  mere  min- 
isterial duties.  The  head  of  an  executive 
department  of  the  government,  in  the 
administration  of  the  various  and  impor- 
tant concerns  of  his  office,  is  continually 
rcqiiireil  to  exercise  judgment  and  dis- 
cretion. He  must  exercise  his  judgment 
in  expounding  the  laws  and  resolutions 
of  Congress,  under  which  he  is  from  time 
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the  Secretary  of  the  Navy  by  a  commander  in  the  navy  of  the 
republic  of  Texas,  for  pay  alleged  to  be  due  him  from  the  United 
States  since  the  annexation  of  Texas  under  the  joint  resolutions 
for  annexation  of  Texas,  was  denied.^i  An  application  for  a  man- 
damus to  the  Secretary  of  the  Treasury  to  compel  the  payment  of 


to  time  required  to  act.  If  he  doubts,  he 
has  a  right  to  call  on  the  Attorney-Gen- 
eral to  assist  him  witli  liis  counsel;  and 
it  would  be  difficult  to  imagine  why  a 
legal  adviser  was  provided  by  law  for 
the  heads  of  departments,  as  well  as  for 
the  President,  unless  their  duties  were 
regarded  as  executive,  in  which  judg- 
ment and  discretion  were  to  be  exercised. 
If  a  suit  should  come  before  this  court 
which  involved  the  construction  of  any 
of  these  laws,  the  court  certainly  would 
not  be  bound  to  adopt  the  construction 
given  by  the  head  of  a  department. 
And  if  they  supposed  his  decision  to  be 
wrong,  they  would,  of  course,  so  pro- 
nounce tiieir  judgment.  But  their  judg- 
ment upon  the  construction  of  a  law  must 
be  given  in  a  case  in  which  they  have 
jurisdiction,  and  in  which  it  is  their  duty 
to  interpret  the  act  of  Congress,  in  order 
to  ascertain  the  rights  of  the  parties  in 
the  cause  before  them.  The  court  could 
not  entertain  an  appeal  from  the  decision 
of  one  of  the  secretaries,  nor  revise  his 
judgment  in  any  case  where  the  law  au- 
thorized him  to  exercise  discretion  or 
judgment.  Nor  can  it  by  mandamus  act 
directly  upon  the  officer,  and  guide  and 
control  his  judgment  or  discretion  in  the 
matters  committed  to  his  care,  in  the  or- 
dinary discharge  of  his  official  duties. 
The  case  before  us  illustrates  these  prin- 
ciples, and  shows  the  difference  between 
executive  duties  and  ministerial  acts. 
The  claim  of  Mrs.  Decatur  having  been 
acted  upon  by  his  predecessor  in  office, 
the  Secretary  was  obliged  to  determine 
whether  it  was  proper  to  revise  that  de- 
cision. If  he  had  determined  to  revise 
it,  lie  must  have  exercised  his  judgment 
upon  the  construction  of  the  law  and  the 
resolution,  and  have  made  up  his  mind 
whether  she  was  entitled  under  one  only, 
or  under  botli.  And  if  he  determined 
that  slie  was  entitled  under  the  resolution 
as  well  as  the  law,  he  must  then  have 
again  exercised  his  judgment  in  deciding 


whether  the  half  pay  allowed  her  was  to 
be  calculated  by  the  pay  projier,  or  the 
pay  and  emoluments  of  an  officer  of  the 
Commodore's  rank.  And  after  all  this 
was  done,  he  must  have  inquired  into  the 
condition  of  the  navy  pension  fund,  and 
the  claims  upon  it,  in  order  to  ascertain 
whether  there  was  money  enough  to  pay 
all  the  demands  upon  it,  and  if  not  money 
enough,  how  it  was  to  be  apportioned 
among  the  parties  entitled.  A  resolution 
of  Congress,  requiring  the  exercise  of  so 
much  judgment  and  investigation,  can 
with  no  propriety  be  said  to  command  a 
mere  ministerial  act  to  be  done  by  the 
Secretary.  The  interference  of  the  courts 
with  the  performance  of  the  ordinary  du- 
ties of  the  executive  departments  of  the 
government  would  be  productive  of  noth- 
ing but  mischief;  and  we  are  quite  satis- 
fied that  such  a  power  was  never  intended 
to  be  given  to  them.  Upon  tlie  very  sub- 
ject before  us,  the  interposition  of  the 
courts  might  throw  the  pension  fund  and 
the  whole  subject  of  pensions  into  the 
greatest  confusion  and  disorder.  It  is 
understood  from  the  Secretary's  return 
to  the  mandamus,  that  in  allowing  the 
half-pay  it  has  always  been  calculated 
by  the  pay  proper ;  and  that  the  rations 
or  emoluments,  to  which  the  officer  was 
entitled,  have  never  been  brought  into 
the  calculation.  Suppose  the  court  had 
deemed  the  act  required  by  the  resolu- 
tion in  question  a  fit  subject  for  a  manda- 
mus, and  in  expounding  it  had  determined 
that  the  rations  and  emoluments  of  the 
officer  were  to  be  considered  in  calculat- 
ing the  half-pay  ?  We  can  readily  im- 
agine the  confusion  and  disorder  into 
which  such  a  decision  would  throw  the 
whole  subject  of  pensions  and  half-pay, 
which  now  forms  so  large  a  portion  of 
the  annual  expenditure  of  the  govern- 
ment, and  is  distributed  among  such  a 
multitude  of  individuals." 
"  Brashear  v.  Mason,  6  How.  92. 
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a  salary  to  a  Territorial  judge  for  the  unexpired  term  of  his  office, 
from  'which  he  claimed  that  he  had  been  improperly  removed 
by  the  President,  was  denied. ^^  An  application  for  a  mandamus 
to  compel  the  Commissioner  of  Patents  to  refer  an  application  for 
a  re-issue,  which  he  had  decided  did  not  come  within  the  statute, 
to  "  the  proper  examiner,  or  otherwise  examine  or  cause  the  same 
to  be  examined  according  to  law,"  was  denied.^^ 

Neither  an  injunction  will  issue  to  prevent,  nor  a  mandamus 
issue  to  compel,  the  cancellation  of  an  entry  in  the  Land  Office 
under  which  a  claim  is  made  to  lands."  Where  the  Commissioner 
of  the  Land  Office  had  decided  that  a  patent  should  not  issue,  in 
a  case  where  numerous  questions  of  law  and  fact  arose,  some  of 
them  depending  upon  circumstances  which  rested  upon  parol 
proof,  and  where  the  exercise  of  judicial  functions,  some  of  them 
of  a  high  character,  was  required,  an  application  for  a  writ  of 
mandamus  was  refused.^^ 

Mitchell  furnished  material  and  performed  labor  for  the  United 
States  under  a  contract ;  and  when  the  work  was  done  and  the 
materials  furnished  he  presented  his  account  to  the  proper  officer 
for  adjustment  and  settlement.  The  balance  was  found  to  be 
correct  so  far  as  the  labor  and  material  were  concerned,  but  it 
was  also  found  that  through  penalties  and  forfeitures  that  bal- 
ance was  liable  to  be  materially  reduced.  It  also  appeared  that 
Mitchell  was  indebted  to  contractors  and  others  in  a  large  amount 
for  work  done  and  materials  furnished  under  the  contract.  The 
Treasury  officials  agreed  with  Mitchell  that  this  account  should 
be  adjusted,  if  he  would  consent  that  his  said  indebtedness  should 
be  paid  out  of  the  sum  so  allowed,  and  that  the  control  of  the 
money  should  not  be  given  up  until  those  claims  were  satisfied. 
He  assented,  and  a  draft  was  prepared  accordingly.  Mitchell 
failed  to  satisfy  the  claims,  and  the  assignee  of  his  claim  to 
the  draft  applied  for  a  mandamus  to  compel  the  Secretary  of  the 
Treasury  to  deliver  the  draft  to  him  before  he  had  made  the 
agreed  payments,  but  the  application  was  denied.^^    An  applica- 

12  U.  S.  ex  rel.  Goodrich  v.  Guthrie,  17  is  xj.  S.  v.  The  Commissioner,  5  Wall. 
How.  284,  303,  305.  563,  565. 

18  Commissioner  of  Patents  v.  Whitely,  i^  U.  S.  ex  rel.  Redfield  v.  Windom,  137 
4  Wall.  522.  U.  S.  636. 

1*  Gaines  v.  Thompson,  7  Wall.  347. 
See  also  Sioux  City  &  St.  P.  R.  Co.  v. 
U.  S.,  36  Fed.  R.  610,  612. 
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tion  for  a  mandamus  to  compel  the  Secretary  of  State  to  pay  a 
certain  award  under  the  Mexican  Claims  Commission,  under  the 
Act  of  June  18,  1878,  was  denied.^^  The  writ  of  mandamus  to 
the  Secretary  of  the  Treasury  is  not  a  legal  remedy  to  try  the 
title  of  the  relator  to  an  office  claimed  by  liim.^^ 

There  is  a  dictum  by  Mr.  Justice  Daniel  to  the  effect  that  no 
mandamus  will  issue  "  to  command  the  withdrawal  of  a  sura  or 
sums  of  money  from  the  Treasury  of  the  United  States  to  be 
applied  in  satisfaction  of  disputed  or  controverted  claims  against 
the  United  States."  i^ 

The  writ  of  mandamus  issues  to  compel  a  party  to  do  that  which 
it  is  his  duty  to  do  without  it.  It  confers  no  new  authority,  and 
the  party  to  be  coerced  must  have  the  power  to  perform  the  act.^*' 
There  are  cases  in  which  the  writ  of  mandamus  will  not  be 
issued  to  compel  the  performance  of  even  a  purely  ministerial  act. 
"  In  a  case,  for  instance,  where  the  intention  of  the  officer,  though 
acting  within  the  scope  of  his  duty,  had  been  frustrated  by  a 
clerical  mistake."  ^^  A  mandamus  will  not  issue  in  a  case  of 
doubtful  rio;ht.22    A  mandamus  will  not  issue  in  a  case  where 


17  U.  S.  ex  rel.  Boynton  v.  Blaine,  139 
U.  S.  306.  See  also  U.  S.  ex  rel.  Angarica 
V.  Bayard,  127  U.  S.  251,  259;  Freling- 
huysen  v.  Key,  110  U.  S.  63. 

1**  U.  S.  ex  rel.  Goodrich  v.  Guthrie,  17 
How.  284,  305. 

19  U.  S.  ex  rel.  Goodrich  v.  Guthrie,  17 
How.  284,  303,  per  Mr.  Justice  Daniel :  — 

"  The  only  legitimate  inquiry  for  our 
determination  upon  the  case  before  us  is 
this :  Whether,  under  tlie  organization 
of  the  Federal  government,  or  by  any 
known  principle  of  law,  there  can  be  as- 
serted a  power  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Co- 
Ininbia,  or  in  this  court,  to  command  the 
withdrawal  of  a  sum  or  sums  of  money 
from  the  treasury  of  the  United  States, 
to  be  applied  in  satisfaction  of  disputed 
or  controverted  claims  against  the  United 
States  ?  Tliis  is  the  question,  the  very 
question,  presented  for  our  determina- 
tion ;  and  its  simple  statement  would 
Beem  to  carry  with  it  the  most  startling 
considerations,  —  nay,  its  unavoidable  ne- 
gation, unless  this  should  be  prevented  by 
some  positive  and  controlling  command, 
for  it  would  occur,  a  priori,  to  every 
mind,  that  a  treasury  not  fenced  round 


or  shielded  by  fixed  and  established 
modes  and  rules  of  administration,  but 
which  could  be  subjected  to  any  number 
or  description  of  demands,  asserted  and 
sustained  through  the  undefined  and  un- 
definable  discretion  of  the  courts,  would 
constitute  a  feeble  and  inadequate  pro- 
vision for  the  great  and  inevitable  ne- 
cessities of  the  nation.  The  government 
under  such  a  regime,  or  ratlier  under  such 
an  absence  of  all  rule,  would,  if  practi- 
cable at  all,  be  administered,  not  by  the 
great  departments  ordained  by  the  Con- 
stitution and  laws,  and  guided  by  the 
modes  therein  prescribed,  but  by  the  un- 
certain and  perhaps  contradictory  action 
of  the  courts,  in  the  enforcement  of  their 
views  of  private  interests." 

20  U.  S.  ex  rel.  Boynton  v.  Blaine,  139 
U.  S.  306,  319;  Brownsville  v.  Loague, 
129  U.  S.  493,  501. 

21  U.  S.  ex  rel.  Redfield  v.  Windom,  137 
U.  S.  636,  644,  per  Mr.  Justice  Lamar, 
citing  U.  S.  V.  Schurz,  102  U.  S.  378. 

22  U.  S.  ex  rel.  Redfield  v.  Windom,  137 
U.  S.  G36,  644,  per  Mr.  Justice  Lamar, 
citing  Life  &  Fire  Ins.  Co.  v.  Wilson's 
Heirs,  8  Pet.  291,  302. 
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tlie  relator  has  another  adequate  remedy,  and  the  grant  of  the 
writ  may  affect  tlie  rights  of  persons  who  are  not  parties  to  the 
proceeding,  or  where  it  will  be  attended  with  manifest  hardship 
and  difficulties.^^ 

In  an  English  case,  Lord  Chief  Justice  Denman  said:  "If,  as 
has  been  suggested,  it  should  on  any  occasion  be  unsafe  with 
reference  to  the  public  service  to  make  a  payment  of  this  kind, 
the  fact  may  be  stated  on  return  to  the  mandamus.  There  might 
perhaps  be  occasions  on  which  the  Lords  Commissioners  would 
be  bound  to  apply  the  money  to  particular  purposes  of  a  more 
pressing  nature."  -^ 

In  a  case  where  the  application  is  not  made  by  a  person  claim- 
ing a  beneficial  interest  in  sustaining  or  defeating  a  bill,  no  court 
should  interfere  by  mandamus  to  correct  the  record  of  a  legislative 
body .25  The  Governor  of  a  State  cannot  be  compelled  by  manda- 
mus to  return  a  fugitive  from  labor  or  justice.^^ 

§  364.  Practice  on  Application  for  Mandamus.  —  In  the  Supreme 
Court  of  the  United  States,  the  usual  practice  on  an  application 
for  a  mandamus  is  to  issue  a  rule  addressed  to  the  judge  or 
judges  of  the  lower  court  calling  on  him  to  show  cause  why  the 
writ  should  not  issue  against  him.^  The  rule  may  also  be  ad- 
dressed to  the  lower  court  itself.'-^  The  rule  is  only  issued  upon 
a  petition  verified  by  affidavit,  showing  an  apparent  right  to  the 
writ.2  The  party  at  whose  relation  the  writ  is  issued  must  show 
an  interest  in  the  relief  sought ;  *  and  should  allege  his  citizen- 
ship.5  He  is  not  obliged  to  obtain  the  intervention  of  the  Attor- 
ney-General or  a  district  attorney.^     It  is  the  safer  practice  to 


23  U.  S.  ex  rel.  Redfield  v.  Windom,  137  La  Fayette,  12  Pet.  472 ;  Ex  parte  Schol- 

U.  S.  636,  644,  per  Mr.  Justice  Lamar,  lenberger,  96  U.  S.  369. 
citing  People  v.  Forquer,  Breese  (1  111.)  ^  Hollon  Parker,  Petitioner,  131  U.  S. 

68  (2d  ed.  104) ;  Van  Rensselaer  i'.  Sheriff  221. 

of  Albany,  1  Cowen  (N.  Y.),  Wl,  512;  3  Poultney  y.  La  Fayette,  12  Pet.  472 ; 

Oaks  V.  Hill,   8  Pick.   (Mass.)  46.     See  £'.r  parte  Taylor,  14  How.  3 ;  Postmaster- 

U.  S.  V.  Commissioners,  5  Wall.  56;].  General  v.  Trigg,  11  Pet.  173. 

-'  The  King  v.  The  Lord  Commission-         *  Ex    parte    Fleming,  2    Wall.   759; 

ers  of  the  Treasury,  4  Ad.  &  El.  286,  295 ;  Clough  v.  Curtis,  134  U.  S.  361 ;  People  v. 

cited  by  Mr.  Justice  Lamar,  in  U.  S.  ex  Colorado  Central  R.  Co.,  42  Fed.  R.  638. 
r4.  Redfield   v.  Windom,  m  U.  S.  636,  &  People  v.  Colorado  Cent.  R.  Co.,  42 

644.  Fed.  R.  638,  641. 

25  Clough  V.  Curtis,  134  U.  S.  361.  e  u.  P.  R.  R.  Co.  r.  Hall,  91  U.  S.  343; 

26  Kentucky  v.  Denni?on,  24  How.  66.  s.  c.  as  Hall  v.  Union  P.  R.  R.   Co.,  3 
§364.     1  Postmaster-GeneraU-.  Trigg.  Dill.  515;  U.  S.  v.  U.  P.  R.  R.  Co.,  91 

11  Pet.  173 ;  Ex  parte  Poultney  v.  City  of  U.  S.  72. 
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move  ex  parte  for  leave  to  file  the  petition  J  The  return  cannot 
be  amended  on  the  motion  of  a  person  to  whom  the  writ  is  not 
addressed.^ 

It  has  been  held  that,  in  a  Circuit  Court  of  the  United  States, 
upon  an  application  based  upon  a  statute  of  the  United  States,  the 
State  practice  should  not  be  followed,  but  that  the  practice  re- 
mains substantially  as  at  common  law.^  It  is,  however,  safer  to 
also  comply  with  the  regulations  of  the  State  practice.^'^  Where 
mandamus  is  sought  to  compel  the  payment  of  a  judgment  against 
a  municipal  corporation,  performance  should  be  first  made  of  all 
conditions  precedent  required  by  State  statutes,  such  as  the  issue 
of  an  execution  and  its  return  unsatisfied,^^  and  service  of  the 
judgment  upon  such  officers  as  the  State  statute  requires.^'-^  It 
seems  that  a  formal  demand  for  payment  of  the  judgment  is, 
except  when  the  statutes  of  the  State  require  it,  not  a  condition 
precedent  to  the  issue  of  the  writ.^^  It  has  been  held  that  a  man- 
damus will  not  issue  to  enforce  a  judgment  after  the  judgment  has 
become  dormant  according  to  the  State  law  through  the  lapse  of 
time,  and  no  execution  can  issue  thereunder.^'^  A  State  statute 
forbidding  a  mandamus  to  enforce  a  judgment  against  a  municipal 
corporation  has  been  held  not  to  deprive  the  Federal  Court  of 
jurisdiction.^^  The  application  for  a  mandamus  should  be  by  a 
verified  petition,  which  may  be  also  termed  an  information  or 
complaint.i^  Such  petition  should  state  the  citizenship  of  the 
petitioner.i7  The  alternative  writ  should  state  the  averments  of 
title  or  right  which  form  the  inducement  of  the  writ,  and  should 

7  State  of  Georgia  v.  Grant,  6  Wall.  47-3;  U.  S.  v.  City  of  New  Orleans,  17 
241 ;  Farmers'  Loan  &  Trust  Co.,  Peti-     Fed.  R.  483. 

tioner,  129  U.  206.  "  U.  S.  v.  Township  of   Oswego,  28 

8  Ex  parte  Harmon,  1.31  U.  S.  Appen-  Fed.  R.  55 ;  Brockway  v.  Township  of 
dix,  Ixvii.  Oswego,  40  Fed.  R.  612 ;  Mc  Aleer  v.  Clay 

9  U.  S.  I'.  U.  P.  R.  R.  Co.,  2  Dill.  527.  County,  42  Fed.  R.  665;  Stewart  i:  Jus- 

10  Wisdom  v.  Memphis,  2  Flippin,  285 ;  tices  of  St.  Clair  County  Court,  47  Fed. 
Stewart  v.  .Justices  of  St.  Clair  County  R.  482.  But  see  Amy  v.  Galena,  7  Fed. 
Court,  47  Fed.  R.  482,  484 ;  quoted  supra,     R.  16.3. 

§  .361,  note  8.  ^*  Hart  v.   City   of  New   Orleans,   12 

11  Riggs  V.  Johnson  County,  6  Wall.  Fed.  R.  292 ;  New  Orleans  v.  Morris,  3 
166;  Weber  v.  Lee  County,  6  Wall.  210;     Woods,  10.3,  115. 

Lansing  v.  County  Treasurer,  1  Dill.  522 ;  i*J  Poultney  i;.   City  of  Lafayette,  12 

Laird  v.  Mayor  of  De  Soto,  25  Fed.  R.  76.  Pet.  472  ;  U.  S.  v.  Union  P.  R.  R.  Co., 

12  Moran  v.  City  of  Elizabeth,  9  Fed.  2  Dill.  527.  See  High  on  Extraordinary 
R.  72.  Remedies,  Part  L  ch.  viii. 

"  U.  S.  V.  Elizabeth,  9  Reporter,  232 ;  i"  People  v.  Colorado  Cent.  R.  Co.,  42 
U.  S.  V.  Auditors  of  Brooklyn,  8  Fed.  R.    Fed.  R.  638,  641. 
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be  in  conformity  with  the  legal  obligation  of  the  respondent.^^ 
''If  a  p?'ima  facie  case  is  presented  warranting  the  relief  prayed, 
the  alternative  writ  issues  commanding  the  respondent  forthwith 
to  do  the  act  required,  or  to  show  cause  why  it  should  not  be  done. 
After  the  granting  of  the  writ  three  courses  are  open  to  the  re- 
spondent :  first,  he  may  do  the  thing  required  ;  second,  he  may  in 
most  of  the  States  demur;  and  third,  he  may  make  return." ^^  By 
the  common  law,  the  return  was  not  traversable.^*'  By  the  statute 
Q  Anno,  ch.  20,  a  traverse  was  allowed  to  the  return  to  a  writ  of 
mandamus  in  proceedings  against  persons  claiming  to  hold  public 
offices  instituted  by  any  person  to  obtain  admission  or  restoration 
to  office  or  to  the  franchises  of  being  burgesses  or  freeman.  A 
peremptory  writ  of  mandamus  will  rarely  if  ever  be  issued  without 
notice.^i  The  writ  and  other  proceedings  upon  an  application  for 
a  mandamus  to  compel  the  levy  of  a  tax  under  a  judgment  against 
a  public  corporation  should  ordinarily  be  addressed  by  name  to 
the  officers  whose  duty  it  is  to  act,  and  also  describe  them  in  their 
official  capacity .22  A  mandamus  is  sufficient  when  merely  ad- 
dressed to  a  public  officer  by  his  official  title  without  naming 
him,23  although  the  corporation  has  another  title  under  which  its 
charter  gives  it  power  to  be  sued.^'*  The  writ  may  also  be 
addressed  to  the  corporation  itself,  as  in  the  case  of  a  county .^^ 
When  a  State  statute  provides  that  service  of  process  against  a 
public  board  may  be  made  upon  its  clerk,  service  of  the  writ  upon 
that  clerk  will  be  sufficient  to  justify  punishment  of  the  individual 
members  of  the  board  for  contempt  if  they  disobey .2*^'  Amend- 
ments of  the  proceedings  including  the  return  may  be  allowed,^'^ 
but  not  such  an  amendment  as  would  make  an  entirely  new  case.^^ 
It  has  been  held  that  an  amendment  cannot  be  allowed  after  the 
reversal   by    the  Supreme  Court  of  an  order  granting  the  writ, 

18  People  V.  Colorado  Cent.  R.  Co.,  42  ^*  The  Mayor  v.  Lord.  9  Wall.  409. 

Fed.  R.  638,  644.  25  Commissioners  v.   Sellew,  99  U.  S. 

1^  High   on   Extraordinary   Renieilies,  624. 

§  459.  28  Commissioners  v.  Sellew,   99  U.  S. 

-'  Enfield  v.  Hills,   2  Lev.   236,    238:  624.    But  see  U.  S.  y.  Labette  County,  7 

Lunt  V.  Davison,  104  Mass.  498;  High  on  Fed.  R.  ol8. 

Extraordinary  Remedies,  §  457.  -^  Supervisors  i\  Durant,  9  Wall.  736; 

21  Fairbanks  v.  Amoskeag  Nat.  Bank,  United  States  v.  Union  Pacific  Railroad 
30  Fed.  R.  002.  Company,  4  Dill.  479;  s.  c  as  Union  Pa- 

22  Thompson  v.  U.  S.,  103  U.  S.  480,  ciflc  Railroad  Company  v.  Hall,  91  U.  S. 
484  ;  Tiie  Mayor  v.  Lord,  9  Wall.  409.  343. 

23  Thompson  v.  U.  S.,  103  U.  S.  480;  28  People  r.  Colorado  Cent.  R.  Co.,  42 
The  Mayor  i-.  Lord,  9  Wall.  409.  Fed.  R.  6:58,  OIL 

VOL.  II.  —  3 
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when  pending  the  appeal  the  judgment  had  become  dormant  by 
the  lapse  of  time  under  the  State  statute.^^  The  writ  of  manda- 
mus may  direct  the  performance  of  a  series  of  acts  by  different 
persons.^*^  It  seems  that  certiorari  and  mandamus  cannot  be 
joined  in  one  writ.^^ 

Where  the  duty  sought  to  be  enforced  is  one  neglected  by  a 
public  corporation  or  a  court,^^  ^nd  not  the  purely  personal 
default  of  a  public  officer,  the  death,  resignation,  or  expiration 
of  the  term  of  office  of  the  officer  against  whom  the  proceedings 
are  directed  will  not  abate  them,  and  the  writ  may  be  issued  or 
enforced  against  his  successor.^^  When  the  writ  or  application 
is  based  upon  the  personal  default  of  a  public  officer,  the  pro- 
ceedings abate  upon  his  death  or  his  retirement  from  office;^'* 
and  in  such  a  case,  if  the  application  is  granted  costs  will  be 
awarded  to  the  relator,  although  the  public  officer  acted  in  good 
faith  under  an  erroneous  view  of  the  law.^^ 

It  is  no  defense  to  an  application  for  a  mandamus  to  compel 
the  levy  of  a  tax  that,  since  the  suit  in  which  was  entered  the 
judgment  sought  to  be  enforced,  a  State  court  has  enjoined  the 
ley y  36  Disobedience  to  the  writ  is  punished  by  attachment  for 
contempt.^''  Directions  in  the  writ  for  the  performance  of  acts 
not  authorized  by  law  are  void,^^  and  disobedience  thereto  is  con- 
sequently not  punishable.^^  Upon  a  writ  of  error  to  the  order 
granting  a  mandamus  to  enforce  a  judgment,  no  question  adjudi- 
cated in  that  judgment  can  be  questioned, ^'^  unless  "where  applica- 
tion is  made  to  collect  judgments  by  process  not  contained  in 
themselves,  and  requiring,  to  be  sustained,  reference  to  the  alleged 

29  Brockway  v.  Township  of  Oswego,        35  u.  S.  v.  Schurz,  102  U.  S.  407. 

40  Fed.  \l.  612.  3g  Rjggs  „.  Johnson  County,  6  Wall. 

30  Labette  County  Comm'rs  v.  U.  S.,     166. 

112  U.  S.  217.  37  Commissioners  v.  Sellew,  99  U.  S. 

31  Fairbanks  i-.  Amoskeag  Nat.  Bank,     624 ;  U.  S.  v.  Lee  County,  2  Biss.  77. 

30  Fed.  R.  602.  3S  u.    S.    v.    Supervisors    of   Labette 

32  Commissioners  v.  Sellew,  99  U.  S.  County,  7  Fed.  R.  318;  President  v. 
624;  Thompson  v.  U.  S.,  10-3  U.  S.  480,  Mayor,  &c.  of  Elizabeth,  40  Fed.  R.  799; 
485 ;  Hollon  Parker,  Petitioner,  131  U.  S.  People  v.  Colorado  Cent.  R.  Co.,  42  Fed. 
221.  K.  638,  644. 

38  Secretary  v.  McGarrahan,   9  Wall.  39  u.    g.    y.    Supervisors    of    Labette 

298;  U.  S.  V.  Boutwell,   17    Wall.   604;  County,    7    Fed.    R.   318;    President   r. 

Thompson  v.  U.  S.,  103  U.  S.  480,  484,  Mayor,  &c.  of  Elizabeth,  40  Fed.  R.  799 ; 

48-5.  People  v.  Colorado  Cent.  R.  Co.,  42  Fed. 

34  Secretary   v.   McGarrahan,  9  Wall.  R.  638,  644. 

298  ;  U.   S.   I,-.  Boutwell,   17   Wall.   604  ;  ^^  Ilarshman  v.  Knox  County,  122  U.  S. 

Thompson  v.  U.  S.,  103  U.  S.  480,  484.  300. 
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cause  of  action  upon  which  they  are  founded ; "  *^  but  it  is 
competent  to  show  that  the  judgment  is  void.'*^  An  alternative 
writ  of  mandamus  commanding  certain  designated  officials  and 
"such  persons  as  may  be  elected  to  fill  vacancies  in  the  board  of 
revision  and  assessment "  to  do  certain  acts  was  held  bad  on 
demurrer,  as  showing  that  some  against  whom  it  was  directed 
had  no  notice  and  were  not  ascertained.*^ 

§  365.  "Writs  of  Certiorari.  —  The  writ  of  certiorari  is  a  writ 
issued  from  a  superior  to  an  inferior  court,  ordering  the  latter  to 
certify  to  the  former  certain  proceedings  before  it.^  At  common 
law,  tlie  writ  was  issued  for  two  purposes :  as  an  appellate  pro- 
ceeding for  the  re-examination  of  some  action  of  an  inferior  tribu- 
nal ;  and  as  auxiliary  process  to  enable  a  court  to  obtain  further 
information  in  respect  to  some  matter  already  before  it  for  adju- 
dication.^ The  writ  can  be  issued  from  a  Federal  court  other 
than  the  Supreme  Court  only  for  the  latter  purpose.^  The  Su- 
preme Court  has  no  original  jurisdiction  to  issue  a  writ  of  cer- 
tiorari to  examine  the  proceedings  of  a  military  commission.*  A 
Circuit  Court  of  the  United  States  cannot  thus  bring  before  it  the 
proceedings  before  a  commissioner  which  it  is  not  authorized  to 
correct.^  A  Circuit  Court  cannot  by  certiorari  remove  a  cause 
from  a  District  Court  of  the  United  States  before  final  judgment ; 
but  by  entering  his  appearance  and  pleading  in  the  Circuit  Court 
without  objection,  a  party  waives  his  right  to  object  subsequently 
to  such  a  proceeding.^  Any  court  of  the  United  States  may  issue 
a  writ  of  certiorari  as  ancillary  to  a  writ  of  habeas  corpus?  If  the 
record  sent  up  on  appeal  or  writ  of  error  is  incomplete,  it  may  be 
corrected  by  certiorari^  Proceedings  that  have  taken  place  since 
the  appeal  or  writ  of  error  cannot  be  thus  removed.^  An  omission 
to  make  a  finding  cannot  be  thus  corrected. ^*^   The  Supreme  Court 

41  Brownsville   v.    Loague,    129   U.   S.         *  £a- pa?-fe  Vallandigham,  1  "Wall.  243. 
493,  505.  5  Ex  parte  Van  Orden,  3  Blatchf.  166. 

4-i  Moore  v.  Edgefield,  .32  Fed.  R.  498.  6  Patterson  v.  U.  S.,  2  Wheat.  221. 

^  U.  S.  V.  City  of  Elizabeth,  42  Fed.  R.  ^  Ex  parte   Burford,   3   Cranch,  448  ; 

45.  Ex  parte  Bollman,  4  Cranch,  75 ;   In  re 

§  365.   1  U.  S.  V.  Young,  94  U.  S.  258,  Martin,  5  Blatchf.  303 ;  Ex  parte  Stupp, 

259.     See  Harris  v.  Barber,  129  U.  S.  366,  12  Blatchf  501. 
369.  8  U.  S.  y.  Gomez,  1  Wall.  690  ;   The 

■^  U.  S.  V.  Young,  94  U.  S.  258,  259.  Eio  Grande,  19  Wall.  178  ;  Field  v.  Mil- 

3  U.  S.  R.  S.  §  716;  U.  S.  v.  Young,  ton,  3  Cranch,  514. 
94  U.  S.  258,  260 ;  Ex  parte  Van  Orden,         9  U.  S.  v.  Young,  94  U.  S.  258 ;  U.  S. 

3  Blatchf.   166  ;  In  re  Martin,  5  Blatchf.  v.  Adams,  9  Wall.  661. 
303;  Fowler  v  Lindsey,  3  Dall.  411.  lO  U.  S.  v.  Adams,  9  Wall.  661. 
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may  by  order  require  the  Court  of  Claims  to  find  a  specific  fact.^^ 
An  error  in  a  bill  of  exceptions  cannot  be  thus  corrected ;  ^^  al- 
though the  judge  who  settled  the  same  may  himself  do  soj^ 

The  Supreme  Court  may  order  by  certiorari  or  otherwise  any 
case  in  which  the  decision  of  the  Circuit  Court  of  Appeals  is  made 
final  "  to  be  certified  to  the  Supreme  Court  for  its  review  and 
determination,  with  the  same  power  and  authority  in  the  case  as 
if  it  had  been  carried  by  appeal  or  writ  of  error  to  the  Supreme 
Court."  ^*  Such  a  certiorari  has  been  granted  after  the  decision 
of  the  Circuit  Court  of  Appeals.^^  "  This  branch  of  our  jurisdic- 
tion should  be  exercised  sparingly,  and  with  great  caution."  ^^ 
The  inquiry  upon  such  an  application  is  "  whether  the  matter  is 
of  sufficient  importance  in  itself  and  sufficiently  open  to  contro- 
versy "  to  justify  the  writ.^' 

It  seems  that  certiorari  and  mandamus  cannot  be  joined  in  one 
writ.^^  The  grant  of  the  writ  depends  on  the  discretion  of  the 
court. ^^  A  preliminary  inquiry  into  a  jurisdictional  fact  may  be 
directed  by  the  court  before  passing  on  the  application  for  the 
writ.-'^  The  return  to  the  writ  of  certiorari  should  be  by  the 
clerk  under  his  hand  and  the  seal  of  the  court.^i  Tlie  return 
need  not  be  signed  by  the  judge.^^  "  A  writ  of  certiorari,  when 
its  object  is  not  to  remove  a  case  before  trial,  or  to  supply  defects 
in  a  record,  but  to  bring  up,  after  judgment,  the  proceedings  of  an 
inferior  court  or  tribunal  whose  procedure  is  not  according  to  the 
course  of  the  common  law,  is  in  the  nature  of  a  writ  of  error. 
Although  the  granting  of  the  writ  of  certiorari  rests  in  the  dis- 
cretion of  the  court,  yet  after  the  writ  has  been  granted  and  the 
record  certified  in  obedience  to  it,  the  questions  arising  upon  that 
record  must  be  determined  according  to  fixed  rules  of  law,  and 
their  determination  is  reviewable  on  error."  ^3 

11  U.  S.  V.  Adams,  9  Wall.  661.  '^  Fairbanks  v.  Amoskeag  Nat.  Bank, 

12  Stimpson  v.  Westchester  R.  R.  Co.,     30  Fed.  R,  602. 

3  How.  553.     But  see  Morgan  v.  Curte-  i9  Ex  parte  Hitz,  111  U.  S.  766. 

nius,  19  How.  8.  '^^  In  re  Baiz,  135  U.  S.  403,  431,  'per 

13  Stimpson  v.  Westchester  R.  R.  Co.,  Fuller,  C.  J.,  citing  Ex  parte  Hitz,  111 
3  How.  553.  U.  S.  766. 

»  26  St.  at  L.  §  6,  p.  828.  ^i  Fennemore  v.  U.  S.,  3  Dall.  357,  360, 

15  Lau  Ow  Bew,  Petitioner,  141  U.  S.     all  note. 
583  ;  per  Chief  Justice  Fuller.  --  Stewart  v.  Ingle,  9  Wheat.  526. 

1*'  Lau  Ow  Bew,  Petitioner,  141  U.  S.  23  Mr.  Justice  Gray,  in  Harris  v.  Bar- 
583,  589 ;  per  Chief  Justice  Fuller.  ber,  129  U.  S.  366,  369. 

"  Lau  Ow  Bew,  Petitioner,  141  U.  S. 
583,  587  ;  per  Chief  Justice  Fuller. 
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§  366.  Writs  of  Habeas  Corpus  in  General.  —  The  writ  of  habeas 
corpus  is  a  high  prerogative  writ  known  to  the  common  law,  di- 
recting the  production  of  a  prisoner  before  a  court  or  magistrate, 
the  great  object  of  which  is  the  liberation  of  those  who  may  be 
imprisoned  without  sufficient  cause.^  It  is  then  termed  a  writ  of 
habeas  corpus  ad  subjiciendum?  There  were  also  by  the  common 
law  four  other  writs  of  habeas  corpus :  the  habeas  corpus  ad  re- 
spondendum^ ad  satisfaciendum,  and  ad  faciendum  et  recipiendum, 
which  removed  a  prisoner  for  debt  from  an  inferior  to  a  superior 
court  for  further  proceedings  in  the  same  or  a  subsequent  action ;  ^ 
and  the  habeas  corpus  ad  prosequendum,  testificandum,  deliberan- 
dum, which  removed  a  prisoner  for  debt  or  crime  in  order  to 
prosecute  or  testify  in  another  court.*  The  habeas  corpus  cum 
causa  is  used  in  the  removal  of  criminal  proceedings  from  the 
State  courts  to  the  Circuit  Courts  of  the  United  States.^ 

The  Supreme  Court,  the  Circuit  Courts,  and  the  District  Courts 
of  the  United  States  have  power  to  issue  the  writ  of  habeas  corpus.^ 
Except  in  cases  affecting  ambassadors,  other  public  ministers,  or 
consuls,  the  Supreme  Court  can  only  issue  the  writ  of  habeas  cor- 
2nis  for  a  review  of  the  judicial  decision  of  some  inferior  officer 
or  court."  Consequently,  the  Supreme  Court  cannot  issue  the 
writ  to  inquire  into  the  legality  of  an  arrest  by  a  municipal  police 
officer  under  a  warrant  issued  by  a  State  or  municipal  police 
judge.^ 

Any  justice  or  judge  of  any  of  those  courts  has  power  to  issue 
a  writ  of  habeas  corpus  for  the  purpose  of  an  inquiry  into  the 
cause  of  a  restraint  of  liberty  within  his  jurisdiction.^  A  justice 
of  the  Supreme  Court  may  grant  the  writ  and  hear  argument  on 
the  return  in  any  part  of  the  United  Statcs.^^  No  Federal  court 
or  judge  has  power  to  discharge  by  a  writ  of  habeas  corpus  a 
prisoner  in  jail,  unless  such  prisoner  is  in  custody  under  or  by 
color  of  the  authority  of  the  United  States ;  or  is  committed  for 


§  366.  1    ^r  parte  Watkins,  3  Pet.  193,  Ex  parte   Peck,   3   Blatchf.  123;   U.  S. 

202.  V.  Tilden,  10  Ben.  566  ;  supra,  §  286. 

2  3  Blackstone's  Commentaries,  131.  ^  u.  S.  H  S  §§  612,  648. 

3  3  Bl.  Com.  129, 130;  Ex  parte  Bollman  6  u.  S.  R.  S.  §  751. 

and  Ex  parte  Swartwout,  4  Cranch,  75,  "^  Ex  parte  Hvm^  Han^,  108  U.  S.  552; 

97.                                             ■  Et  parte  Barry,  2  How.  65. 

*  3  BI.   Com.  130  ;  Ex  parte   Bollman  «  Ex  parte  Hung  Hang,  108  U.  S.  552. 

and  Ex  parte  Swartwout,  4  Crancli,  75,  «  U.  S.  R.  S.  §  7.52. 

97  ;  In  re  Leo  Hem  Bow,  47  Fed.  R.  302 ;  ^''  Ex  parte  Clarke,  100  U.  S.  399,  401. 
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trial  before  some  court  of  the  United  States ;  or  is  in  custody  for 
an  act  done  or  omitted  in  pursuance  of  a  law  of  the  United  States, 
or  of  an  order,  process,  or  decree  of  a  court  or  judge  thereof ;  or 
is  in  custody  in  violation  of  the  Constitution  or  a  law  or  treaty  of 
the  United  States  ;  or,  being  a  revenue  officer  of  the  United  States, 
is  in  custody  on  account  of  any  act  done  or  omitted  under  color 
of  his  office  or  under  color  of  any  revenue  law ;  or,  being  a  subject 
or  citizen  of  a  foreign  state  and  domiciled  therein,  is  in  custody 
for  an  act  done  or  omitted  under  any  alleged  right,  title,  author- 
ity, privilege,  protection,  or  exemption  claimed  under  the  com- 
mission, or  order,  or  sanction  of  any  foreign  state  or  under  color 
thereof,  the  validity  and  effect  of  which  depend  upon  the  law  of 
nations ;  or  unless  the  writ  is  necessary  to  bring  the  prisoner  into 
court  to  testify." 


11  U.  S.  R.  S.  §§  753,  641,  643.  See  also 
18  St.  at  L.  p.  157,  ch.  130,  §  8  ;  1  Supp. 
U.  S.  R.  S.  p.  165. 

"  There  are  four  statutes  regulating 
the  use  of  the  writ  of  habeas  corpus  by  the 
Federal  courts  and  judges. 

"  The  first  is  found  in  the  fourteenth  sec- 
tion  of  the  Judiciary  Act  of  1789  (1  St. 
at  L.  82).      This   provides  that  the  writ 
shall  in  no  case  extend  to  prisoners  in  jail, 
unless  where   they  are  in   custody  under 
or  by  color  of  the  authority  of  the  United 
States,  or  are  committed  for  trial  before 
some  court  of  the  same,  or  are  necessary 
to  be  brought  into  court  to  testify.     This 
provision  obliged  tlie  courts  of  the  United 
States  to  stay  their  hands  in  the  use  of 
this  writ  in  every  case  where  it  siiould 
appear   that  the  prisoner  was  held  under 
State  process,  although  the  proceedings 
under  wiiicli  he  was  hehl  were  absolutely 
void.     It  was  intended  that  the  judges  of 
the  Federal  courts  should  have  no  super- 
intending control   wliatever  over   State 
judgments  or  State  process  in  the  use  of 
tiiis  writ.  The  second  statute  was  tlieact 
of  1833,  which,  at  the  time  of  its  passage, 
was  generally  known  as  tlie  '  Force  Bill.' 
Act  of  March  2,  1833,  ch.  57  (4  St.  at  L. 
632).    It  was  adopted  in  consequence  of 
the  nullification  ordinance  of  South  Caro- 
lina.    Its  primary  object  was  to  protect 
the  revenue  officers   of  the  government 
from  State  process  while  carrying  out  the 
acts  of  Congress.    It  e.xtended  the  use  of 
the  writ  to  persons  m  custody  for  acts  done 


in  pursuance  of  a  law  of  the  United  States, 
or  of  a  judgment  of  any  of  its  courts. 
Aimed,  in  the  first  instance,  at  those  who 
sought  to  nullify  the  laws  of  the  Union 
in  South  Carolina,  it  came  twenty  years 
later  into  use  in  cases  where  officers  of 
the  United  States  were  arrested  under 
State  process  for  carrying  out  the  provis- 
ions of  the  fugitive  slave  law  of  1850.  The 
third  statute  in  its  category  is  the  act  of 
1842  (5  St.  at  L.  539).  This  grew  out 
of  the  complications  of  the  case  of  Mc- 
Leod  and  tlie  Canadian  rebellion  of  1837. 
This  act  extended  the  writ  to  foreigners 
acting  under  the  sanction  of  their  own 
government.  It  was  called  into  existence 
by  the  necessity  of  preventing  a  single 
State  from  interfering  with  our  foreign 
relations,  by  indicting  and  trying  for 
murder  a  British  subject  for  acts  done  as 
a  belligerent,  which  indecent  usurpation 
of  jurisdiction  a  court  of  the  State  of  New 
York  had  taken  upon  itself.  People  c. 
McLeod,  1  Hill  (N.  Y.),  377. 

"  Then  came  our  late  civil  strife,  and 
otit  of  this  grew  the  necessity  of  protect- 
ing tiiose  who  claimed  the  benefit  of  tlie 
national  laws.  Accordingly,  Congress 
passed  in  1863  an  act,  briefly  alluded  to 
hereafter ;  and  later,  by  the  act  of  Feb- 
ruary 5,  1867,  extended  the  writ  to  'all 
cases  where  an}' person  maj' be  restrained 
by  liis  or  her  liberty  in  violation  of  tiie 
Constitution,  or  of  any  treaty  or  law  of 
the  United  States,'  and  made  the  writ 
issuable  by  the  '  several  courts  of    the 
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The  writ  of  habeas  corpus  ad 
in  favor  of  a  person  unless  he  is 

United  States  and  of  tlie  several  justices 
and  judges  of  said  courts  witiiin  their  re- 
spective jurisdictions'  (14  St.  at  L.oS5). 
All  of  tiiese  statutes  are  condensed  in 
section  753  of  the  Revised  Statutes  of 
the  United  States.  It  may  be  said  of 
them  generally,  and  especially  of  the  last, 
that  they  have  the  effect  greatly  to  en- 
large the  jurisdiction  of  the  courts  and 
judges  of  the  United  States  in  the  use  of 
the  writ  of  habeas  corpus.  They  have 
removed  the  impediment  to  its  use  which 
formerly  existed,  and  which  was  imposed 
by  the  act  of  17^9,  where  a  prisoner  was 
committed  under  the  State  authority,  pro- 
vided his  imprisonment  is  contrary  to 
the  Constitution  of  the  United  States,  or 
treaties  with  foreign  nations,  or  the  laws 
of  Congress.  Ex  parte  Bridges,  2  Woods, 
428"  Note  by  Hon.  S.  D.  Thompson, 
Judge  of  St.  Louis  Court  of  Appeals,  18 
Fed';  R.  70. 

In  re  Burrus,  Petitioner,  136  U.  S.  586, 
589  ;  per  Mr.  Justice  Miller  :  — 

"The  question  of  the  extent  of  the  au- 
thority of  the  courts  of  the  United  States 
to  use  the  writ  oi  habeas  corpus  as  a  means 
of  releasing  persons  held  in  unlawful  cus- 
tody has  always  been  clouded  with  more 
or  less  doubt  and  uncertainty.  The  Con- 
stitution, by  declaring  that  '  the  privilege 
of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended unless  when,  in  cases  of  rebellion 
or  invasion,  the  public  safety  may  require 
it,'  added  to  the  exalted  estimate  in  which 
that  writ  lias  always  been  held  in  this 
country  and  in  England.  By  the  fourteenth 
section  of  the  act  establishing  the  judicial 
courts  of  the  United  States,  it  is  declared 
'  that  all  the  beforementioned  courts  of 
the  United  States  shall  have  power  to 
issue  writs  of  scire  Jacias,  habeas  corpus, 
and  all  other  writs  not  specially  provided 
for  by  statute,  whicli  may  be  necessary 
for  the  exercise  of  their  respective  juris- 
dictions, and  agreeable  to  the  principles 
and  usages  of  law  ;  and  that  either  of 
tlie  justices  of  the  Supreme  Court  as  well 
as  judges  of  the  District  Courts,  shall 
have  power  to  grant  writs  of  habeas  cor- 
pus for  the  purpose  of  an  inquiry  info  tiie 
cause  of  commitment :  Provided,  That 
writs  of  habeas  corpus  shall  in  no  case  ex- 


suhj iciendum  cannot  be  issued 
actually  restrained  of  his  liberty, 

tend  to  prisoners  in  ja,il  unless  where  they 
are  in  custody  under  or  by  color  of  the 
authority  of  the  United  States,  or  are 
committed  for  trial  before  some  court  of 
the  same,  or  are  necessary  to  be  brought 
into  court  to  testify.' 

"  It  will  be  seen  in  this  section,  that, 
while  there  may  be  many  writs  not 
specifically  provided  for  in  the  statute 
which  shall  be  within  tlie  powers  of 
the  courts  of  the  United  States,  the 
framers  of  that  statute  were  careful  to 
mention  specifically  the  writs  of  scire 
facias  and  of  liabeas  corpus,  and  to  make 
some  special  provisions  in  regard  to  the 
latter.  As  to  the  power  of  the  courts  to 
issue  any  of  these  writs,  it  was  said  that 
they  must  be  necessary  to  the  exercise  of 
the  jurisdiction  of  the  respective  courts 
and  agreeable  to  the  principles  and  usages 
of  law.  In  reference  to  the  writ  of  ha- 
beas corp7is,  it  is  expressly  enacted  that 
either  of  the  justices  of  the  Supreme 
Court,  as  well  as  judges  of  the  District 
Courts,  shall  have  power  to  grant  tlie 
writ  for  the  purpose  of  an  inquiry  into 
the  cause  of  commitment.  This  latter 
clause  has  been  interpreted  occasionally 
as  autiiorizing  the  issuing  of  the  writ  in 
any  case  where  a  person  is  imprisoned  or 
confined  by  an  order  of  a  court,  for  the 
purpose  of  an  inquiry  into  the  cause  of 
commitment.  But  the  proviso,  proceed- 
ing upon  the  idea  of  the  first  clause,  that 
in  order  to  the  issuing  of  this  writ  it  must 
be  necessary  for  the  exercise  of  the  juris- 
diction of  the  court  which  issues  it,  de- 
clares that  tiie  writ  'shall  in  no  case  ex- 
tend to  prisoners  in  jail,  unless  where 
they  are  in  custody  under  or  by  color  of 
the  authority  of  the  United  States,  or  are 
conmiitted  for  trial  before  some  court  of 
the  same,  or  are  necessary  to  be  brought 
into  Court  to  testify.' 

"  This  statute,  of  course,  left  cases  of 
prisoners  in  confinement  by  order  of  State 
authorities  without  the  benefit  of  this 
writ  from  the  courts  or  justices  or  judges 
of  the  United  States,  and  the  law  re- 
mained in  this  comlition  until  the  events 
connected  with  the  nullification  proceed- 
ings in  South  Carolina,  by  wliich  officers  of 
the   United  States  engaged  in  collecting 
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or  is  threatened  with  such  restraint  by  a  person  with  the  pres- 
ent means  of  entorcing  it.^^     Merely  moral  duress  is  insufficient. 


the  revenue  and  performing  otlier  duties 
in  that  State  were  for  tliat  reason  sub- 
jected by  the  laws  of  South  Carolina  to 
imprisonment.  In  tlie  recent  case  of 
Cunningham  v.  Neagle  (136  U.  S.  1)  we 
have  had  occasion  to  review  the  course 
of  legislation  by  Congress  on  the  subject 
of  tiie  writ  of  habeas  corpus,  which  has 
mainly,  as  now  found  in  the  Revised 
Statutes  of  the  United  States,  reference 
to  provisions  for  protecting  the  individual 
liberty  of  persons,  citizens  of  tlie  United 
States  and  subjects  or  citizens  of  foreign 
governments,  from  illegal  imprisonment 
under  State  authority.  It  is  not  neces- 
sary to  go  over  that  field  on  this  occasion. 
It  is  sufficient  to  say  that  the  net  result 
of  the  discussion  is,  tliat  all  the  courts  of 
tlie  United  States,  and  the  justices  and 
judges  of  all  its  courts,  are  authorized 
to  issue  the  writ  of  habeas  corpus  in  any 
case  where  a  party  is  imprisoned  or  held 
in  custody  for  an  act  done  by  or  under 
the  authority  of  tlie  laws  of  the  Unit- 
ed States,  or  where  his  imprisonment  is 
in  violation  of  the  Constitution  of  tiie 
United  States,  or  where  it  is  supposed  to 
be  in  violation  of  the  law  of  nations  or  of 
the  United  States  ;  in  all  which  cases  the 
Federal  courts  and  judges  have  jurisdic- 
tion to  make  inquiry  into  the  matter,  and, 
in  tlie  language  of  the  statute,  when  the 
prisoner  is  brought  before  them  and  the 
matter  is  inquired  into  the  court  or  jus- 
tice or  judge  shall  'dispose  of  the  party 
as  law  and  justice  require.'  It  is  not 
now  tlie  law,  tiierefore,  and  never  was, 
that  every  person  held  in  unlawful  im- 
prisonment has  a  right  to  invoke  the  aid 
of  tlie  courts  of  the  United  States  for  his 
release  by  the  writ  of  habeas  corpus.  In 
order  to  obtain  the  benefit  of  this  writ 
and  to  procure  its  being  issued  by  the 
court  or  justice  or  judge  who  has  a  right 
to  order  Its  issue,  it  should  be  made  to 
appear,  upon  the  application  for  the 
writ,  that  it  is  founded  upon  some  matter 
whicii  justifies  tlie  exercise  of  Federal 
authority,  and  whicli  is  necessary  to  the 
enforcement  of  rights  under  the  Constitu- 
tion, laws,  or  treaties  of  the  United  States. 


"  It  is  true  that  perhaps  the  court  or 
judge  wiio  is  asked  to  issue  such  a  writ 
need  not  be  very  critical  in  looking  into 
the  petition  or  application  for  very  clear 
grounds  of  the  exercise  of  this  jurisdic- 
tion, because,  when  the  prisoner  is  brought 
before  the  court,  or  justice,  or  judge,  iiis 
power  to  make  full  inquiry  into  the  cause 
of  commitment  or  detention  will  enable 
him  to  correct  any  errors  or  defects  in 
the  petition  under  which  the  writ  issued  ; 
and  it  is  upon  such  hearing  to  be  finally 
determined  by  the  tribunal  before  whom 
the  prisoner  is  brought,  whether  his  im- 
prisonment or  custody  is  in  violation  of 
the  Constitution  or  laws  or  treaties  of  the 
United  States.  The  cases  on  this  subject, 
as  they  have  been  decided  in  the  courts 
of  the  country,  are  not  altogether  in  ac- 
cord, but  we  think  this  is  a  fair  statement 
of  the  law  as  it  stands  at  the  present  time, 
under  the  statutes  of  the  United  States 
and  the  decisions  of  this  court. 

"  This  subject  was  considered  with 
much  ability  in  Ex  parte  McCardle,  6 
Wall.  318.  In  that  case,  although  the 
court  was  speaking  mainly  of  the  juris- 
diction of  this  court  by  wa}'  of  appeal, 
yet  it  made  the  following  observation 
with  reference  to  the  act  of  February  5, 
1867  (14  U.  S.  Stat.,  .385),  then  recently 
passed.  The  language  of  that  statute  was, 
that,  in  addition  to  the  authority  already 
conferred  on  the  several  courts  of  the 
United  States  and  the  justices  and  judges 
of  said  courts,  they  shall  have  power  '  to 
grant  writs  of  habeas  corpus  in  all  cases 
where  any  person  may  be  restrained  of 
his  or  her  liberty  in  violation  of  the  Con- 
stitution, or  of  any  treaty  or  law  of  the 
United  States ;  and  it  shall  be  lawful  for 
such  person  so  restrained  of  his  or  her 
liberty  to  apply  to  either  of  said  justices 
or  judges  for  a  writ  of  habeas  corpus; 
which  application  shall  be  in  writing,  and 
verified  by  affidavit,  and  shall  set  forth 
the  facts  concerning  the  detention  of  the 
party  applying,  in  wiiosecuistody  lie  or  she 
is  detained,  and  by  virtue  of  what  claim 
or  authority,  if  known  ;  and  the  said  jus- 
tice or  judge  to  whom  such  application 


12  Wales  V.  Whitney,  114  U.  S.  564,  572. 


366.] 


WRITS   OF   HABEAS   CORPUS   IN   GENERAL, 


723 


Thus,  when  the   party  seeking  the  writ  was  a  naval  officer  in 
Washington,  and  the  basis  of  his  apph cation  was  a  letter  from 


shall  be  made  shall  forthwith  award  a 
writ  of  habeas  corpus,  unless  it  shall  appear 
from  the  petition  itself  that  the  party  is 
not  deprived  of  his  or  her  liberty  in  con- 
travention of  the  Constitution  or  laws  of 
the  United  States.'  In  reference  to  this 
statute,  Chief  Justice  Chase,  speaking  for 
the  court,  in  that  case,  said  :  '  This  legis- 
lation is  of  the  most  comprehensive  cliar- 
acter.  It  brings  witliin  the  habeas  corpus 
jurisdiction  of  every  court  and  of  every 
judge,  every  possible  case  of  privation  of 
liberty  contrary  to  the  national  Constitu- 
tion, treaties,  or  laws.  It  is  impossible  to 
widen  this  jurisdiction.  It  is  to  tliis  juris- 
diction that  the  system  of  appeals  is  ap- 
plied.' The  provision  of  this  statute  is 
reproduced,  with  others  on  tlie  same  sub- 
ject, in  section  753  of  the  Revised  Stat- 
utes. 

"  In  E.V  parte  Dorr  (.3  IIovv.  103)  an 
application  was  made  to  this  court  for  a 
writ  of  habeas  corpus  to  bring  up  the  body 
of  Thomas  W.  Dorr,  of  Riioile  Island,  on 
whose  behalf  it  was  alleged  that  he  was 
held  under  sentence  of  death  in  violation 
of  the  Constitution  and  laws  of  the  United 
States.  The  law  then  existing  on  the  sub- 
ject of  tiie  powers  of  the  court  in  award- 
ing writs  of  habeas  corpus  was  the  four- 
teenth section  of  the  Judiciary  Act  of 
1879,  wliich  we  have  already  recited. 
This  court,  construing  tliat  section, said; 
'  Tiie  power  given  to  tiie  courts  in  this 
section  to  issue  writs  of  scire  facias,  habeas 
corpus,  &c.,  as  regards  tlie  writ  of  habeas 
corpus,  is  restricted  by  the  proviso  to 
cases  where  a  prisoner  is  "  in  custody 
under  or  by  color  of  tiie  authority  of  tlie 
United  States,  or  has  been  committed  for 
trial  before  some  court  of  the  same,  or  is 
necessary  to  be  brought  into  court  to 
testify."  This  is  so  clear,  from  the  lan- 
guage of  the  section,  that  any  illustration 
of  it  would  seem  to  be  unnecessary.  The 
words  of  the  proviso  are  unambiguous. 
They  admit  of  but  one  construction  ;  and 
that  they  qualify  and  restrict  the  pre- 
ceding provisions  of  the  section  is  indis- 
jmtable.  Neither  this  nor  any  other  court 
of  the  United  States,  or  judge  thereof 
can  issue  a  habeas  corpus  to  bring  up  a 
prisoner,  who  is  in  custodj'  under  a  sen- 


tence or  execution  of  a  State  court,  for 
any  other  purpose  than  to  be  used  as  a 
witness  ;  and  it  is  immaterial  whether  the 
imprisonment  be  under  civil  or  criminal 
process.'  The  motion  for  the  habeas  cor- 
pus was  overruled.  It  was  on  account  of 
this  limited  power  of  the  Federal  courts 
to  issue  writs  of  habeas  corpus  that  the 
various  statutes  referred  to  in  Ex  parte 
Nagle  have  since  been  passed  ;  among  the 
rest  the  one  construed  by  this  court  in 
Ex  parte  McCardle,  in  which  it  is  clear, 
from  the  language  of  Chief  Justice  Chase, 
that  the  original  limitation  upon  the 
power  remains,  except  as  it  is  extended 
by  the  statute  of  1867  and  others  on  the 
same  subject." 

An  acrimonious  criticism  of  the  de- 
cisions of  the  Supreme  Court  in  habeas 
corpus  cases  was  made  by  Judge  S.  D. 
Thompson,  of  the  St.  Louis  Court  of 
Appeals,  in  24  American  Law  Review, 
pp.  676-678,  as  follows  :  — 

"  This  was  only  one  reason,  although 
a  perfectly  conclusive  one,  why  the  writ 
should  have  been  denied.  Another  and 
more  fundamental  reason  is,  the  Supreme 
Court  of  the  United  States  has  ?io  juris- 
diction to  use  the  writ  of  habeas  corpus  to 
discharge  prisoners  held  under  State  sen- 
tences. The  jurisdiction  of  that  court  is 
fixed  by  the  Constitution  in  the  following 
passage :  '  In  all  cases  affecting  ambas- 
sadors, other  public  ministers  and  con- 
suls, and  those  in  which  a  State  shall  be 
a  party,  the  Supreme  Court  shall  have 
original  jurisdiction.  In  all  other  cases 
before  mentioned,  the  Supreme  Court 
shall  have  appellate  jurisdiction,  both  as 
to  law  and  fact,  with  such  exceptions, 
and  under  such  regulations,  as  Congress 
shall  make.'  It  is  perceived  that  the 
original  jurisdiction  of  the  court  is  lim- 
ited to  cases  afTecting  ambassadors,  public 
ministers,  and  consuls,  and  those  in  which 
a  State  shall  be  a  party.  It  is  also  per- 
ceived that  all  the  other  jurisdiction 
granted  to  it  is  a/jJbfi/Za^e  jurisdiction,  with 
an  annexation  of  the  power  in  Congress 
toc»r^a(7and  regulate  such  appellate  juris- 
diction. 

"  The  writ  of  habeas  corpus  was  always 
regarded  as  an  original  writ,  and  not  as 
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the  Secretary  of  the  Xavy  enclosing  charges  against  him,  together 
with  a  notice  of  the  session  of  a  court-martial  to  consider  them, 


an  incident  of  appellate  jurisdiction,  until 
the  Supreme  Court  of  the  United  States 
began  to  use  it  in  cases  of  persons  com- 
mitted under  Federal  sentences;  and 
then  that  court  expressly  said  that  it 
used  it  in  virtue  of  its  appellate  jurisdic- 
tion and  by  analogy  to  the  writ  of  error, 
for  it  had  no  original  jurisdiction  in  such 
cases.  Congress  has,  by  sec.  751  of  the 
Revised  Statutes,  attempted  to  confer 
upon  the  Supreme  Court  the  power  to 
issue  writs  of  habeas  corpus;  but  as  Con- 
gress cannot  confer  upon  that  court 
any  original  jurisdiction  which  it  does 
not  already  possess  by  the  Constitution, 
it  cannot,  of  course,  invest  it  with  the 
power  to  use  the  writ  of  habeas  corpus  as 
an  original  writ.  By  another  section  of 
the  same  body  of  laws  (U.  S.  R.  S.  §  753), 
'  The  writ  of  luibeas  corpus  sliall  in  no  case 
extend  to  a  prisoner  in  jail,  unless  where 
he  is  ...  in  custody  in  violation  of  the 
Constitution,  or  of  a  law  or  treaty  of 
tlie  United  States.'  By  this  provision 
Congress,  no  doubt,  intended  to  give  the 
jurisdiction  to  the  Federal  courts  to  dis- 
charge prisoners  held  under  State  process 
in  violation  of  the  Constitution  or  laws 
of  the  United  States.  But  upon  what 
sound  principle  can  the  writ  be  used 
where  the  prisoner  is  so  held  after  con- 
viction ? 

"  If  there  is  anything  which  is  firmly 
settled  in  regard  to  the  boundaries  of  the 
use  of  the  writ  of  habeas  corpus,  it  is  that 
it  cannot  be  made  a  substitute  for  a  writ 
of  error.  The  Supreme  Court  of  tlie 
United  States  have  declared  that  prin- 
ciple again  and  again,  even  in  cases  where 
they  were  using  the  writ  by  analogy  to  a 
writ  of  error,  and  where  they  could  use 
it  on  no  otlier  principle. 

"  Tlien,  if  that  court  can  only  use  the 
writ  by  analogy  to  a  writ  of  error  in  the 
case  of  a  State  conviction  and  sentence, 
why  does  it  not  use  it  as  it  would  use  a 
writ  of  error  ?  Why  does  it  commit  the 
monstrotis  excess  of  jarisdiction,  of  dis- 
cliarging  altogether  a  red-handed  mur- 
derer, because  of  some  sliglit  excess,  and 
even  that  doubtful,  in  the  punishment 
wliicli  is  inflicted  upon  him,  over  tlie 
punishment  wliich  was  prescribed  l-y  tlie 


law  in  existence  at  the  time  when  the 
murder  was  committed  1  Why  does  it 
not  import  a  little  common  sense  into  the 
use  of  a  jurisdiction  which  it  originally 
seized  upon  without  authority,  and  in 
the  use  of  the  writ  discliarge  so  much 
of  the  punishment  as  is  illegal  and  affirm 
so  much  of  it  as  is  legal  1 

"  In  the  case  on  which  we  are  com- 
menting (Medley,  Petitioner,  134  U.  S. 
l^iO),  Mr.  Justice  Miller  pointed  out,  in 
the  opinion  of  the  court,  that  this  was  not 
compatible  with  the  nature  of  the  writ 
of  habeas  corpus.  He  said ;  '  If  this  were 
a  writ  of  error  to  the  Supreme  Court  of 
Colorado,  as  Kring's  case  was  a  writ  of 
error  to  tlie  Supreme  Court  of  Missouri, 
our  duty  would  be  plain,  namely,  to  re- 
verse the  judgment  for  the  error  found 
in  it,  and  remand  the  cause  to  the  State 
court  for  further  proceedings.  If  such 
were  the  case  before  us,  our  duty  would 
be  to  reverse  the  judgment,  and  remand 
the  case  to  the  court  below  to  deal  with 
the  prisoner,  in  the  face  of  the  fact  that 
a  verdict  of  guilty,  wiiich  was  valid  and 
legal,  remains  unenforced.  But,  under 
the  writ  of  habeas  corpus,  we  cannot  do 
anything  else  than  discliarge  the  prisoner 
from  the  wrongful  confinement  in  tiie 
penitentiary  under  the  statute  of  Colo- 
rado, invalid  as  to  this  case.'  This  lan- 
guage affords  a  conclusive  reason  why 
the  writ  of  habeas  corpus  should  not  liave 
been  resorted  to  at  all,  and  why  the  pris- 
oner should  have  been  left  to  his  remedy 
by  writ  of  error.  The  monstrous  abuse 
of  an  appellate  court  substituting  the  writ 
of  habeas  corpus  for  the  writ  of  error  at 
its  mere  pleasure,  when  it  cannot,  by 
means  of  the  writ  of  habeas  corpus,  prop- 
erly revise  the  sentence  under  which  the 
prisoner  is  confined,  as  it  could  do  under 
the  writ  of  error,  is  one  which  should  not 
escape  the  censure  of  the  profession  and 
the  public,  no  matter  what  may  be  the 
diiinity  of  the  court  which  has  been  guilty 
of  it.  But  when  we  contrast  this  case 
with  the  case  of  Kring,  how  the  astute 
lawyer  who  got  Kring  out  of  jail  through 
the  aid  of  the  Supreme  Court  of  the 
United  States,  after  seven  years'  con- 
finement and  a  capital  conviction  fur  a 


366.] 


WKITS   OF   HABEAS   CORrUS   IN   GENERAL. 


725 


and  concluding  :  "  You  are  hereby  placed  under  arrest,  and  you 
will  confine  yourself  to  the  limits  of  Washington  ;"  it  was  held 
that  the  petitioner  was  not  under  such  restraint  as  to  warrant 
the  issue  of  the  writ.^^  The  validity  of  his  conviction  of  crime 
cannot  be  thus  tested  by  a  person  who  has  been  pardoned  and  is 
not  restrained  of  his  liberty,  although  he  has  refused  to  accept 
such  pardon.^* 

The  writ  of  habeas  corpus  cannot  be  used  to  correct  errors 
and  irregularities,  however  flagrant,  committed  within  the  sphere 
of  the  authority  of  the  court.^^  But  a  party  imprisoned  under 
an  order  made  by  a  court  of  the  United  States  where  it  does  not 
possess  jurisdiction  of  either  the  person  or  the  subject-matter, 
can  review  that  order  by  such  a  writ.^^  It  has  been  said  that 
"  if  a  judgment  or  any  part  thereof  is  void,  either  because  the 
court  that  renders  it  is  not  competent  to  do  so  for  want  of  juris- 
diction, or  because  it  is  rendered  under  a  law  clearly  uncon- 
stitutional, or  because  it  is  senseless,  and  without  meaning,  and 
cannot  be  corrected,  or  for  any  other  cause,  then  a  party  im- 
prisoned by  virtue  of  such  void  judgment  may  be  discharged 
on  habeas  corpusr^''  After  judgment  of  conviction,  a  prisoner 
cannot  be  released  by  a  writ  of  habeas  corpus  upon  the  ground 
that  the  facts  charged  in  the   indictment   do   not   constitute  a 


murder  of  tlie  most  atrocious  character, 
must  be  gangrened  witli  envy  and  cha- 
grin that  he  did  not  tliink  of  applying 
for  a  writ  of  habeas  corpus  instead  of  a 
writ  of  error.  Kring  v.  Missouri,  107 
U.  S.  221.  If  he  had  only  applied  for 
a  habeas  corpus,  he  could  have  had  Kring 
discharged  entirely.  As  it  was,  he  ap- 
plied for  a  writ  of  error,  and  under  that 
writ,  succeeded  in  getting  a  decision,  five 
judges  overruling  thirteen,  that  Kring 
could  only  be  put  upon  trial  for  murder 
in  tiie  second  degree.  As  that  was  a 
bailable  offence,  Kring  was  admitted  to 
bail,  and  while  out  on  bail,  before  his  fifth 
trial  could  be  had,  died  iu  bed  like  a  de- 
cent Christian,  —  a  case  which  has  been 
a  stamling  reproach  to  the  ailininistration 
of  justice,  but  vvhich  will  not  be  a  greater 
reproacli  tlian  the  case  of  Medley,  upon 
which  we  are  commenting.  It  should 
really  seem  tliat  a  court  wliich  is  four 
years  in  arrears  with  its    docket,  and 


which  is  falling  in  arrears  more  and 
more  every  term,  could  direct  its  time 
to  more  useful  purposes  than  these 
wanton  and  unjustifiable  interferences 
with  the  administration  of  the  laws  of 
the   States." 

13  Wales  V.  Whitney,  114  United  States 
564. 

"  Re  Callicot,  8  Blatchf.  89. 

15  Ex  parte  'J  erry,  128  U.  S.  289,  304 ; 
Ex  parte  Siehold,  100  U.  S.  371 ;  Ex  parte 
Parks,  93  U.  S.  18 ;  Ex  parte  Curtis,  106 
U.  S.  371;  Ex  parte  Bigelow,  113  U.  S. 
328. 

16  Ex  parte  Lange,  18  Wall.  163 ;  Ex 
parte  Siebold,  100  U.  S.  371 ;  Ex  parte 
Rowland,  104  U.  S.  604;  In  re  Ayers, 
123  U.  S.  443,  485;  /n  re  Sawyer,  124 
U.  S.  200,  221  ;  Ex  parte  Fisk,  113  U.  S. 
713;  Ex  parte  Wilson,  114  U.  S.  417. 

i'  Bradley,  J.,  in  U.  S.  v.  Patterson,  29 
Fed.  K.  775,  778. 
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crime  within  the  meaniDg  of  the  statute ;  ^^  nor  because  an  im- 
proper person  sat  on  the  grand  jury  whicli  indicted  him ;  ^^  nor 
for  errors  committed  in  the  course  of  his  trial,  —  even,  it  has 
been  held,  if  these  errors  were  infractions  of  the  Constitution, 
such  as  a  refusal  to  sustain  a  plea  of  a  former  conviction  for  the 
same  cause,^^  provided  the  error  does  not  clearly  appear  upon  the 
record ;  ^^  nor  because  he  was  refused  compulsory  process  for 
the  attendance  of  witnesses  on  his  behalf,^  The  rule  that,  unless 
the  contrary  appears  on  the  record,  a  cause  is  deemed  to  be  with- 
out the  jurisdiction  of  a  Circuit  or  District  Court  of  the  United 
States,  has  no  application  where  the  judgment  of  such  a  court 
is  attacked  collaterally  by  habeas  corpus^  or  otherwise.^* 

A  prisoner  may  be  discharged  by  a  writ  of  habeas  corpus,  when 
he  has  been  convicted  in  a  court  of  the  United  States  of  a  capital 
or  infamous  crime  upon  an  information  without  an  indictment.^^ 
A  crime  is  considered  infamous  when  punishable  by  imprison- 
ment in  a  State  prison  or  penitentiary  with  or  without  hard 
labor.2^  A  prisoner  may  be  discharged  by  habeas  corpus  when 
his  conviction  was  in  a  court  of  the  United  States,  under  an 
indictment,  the  body  of  which  was  amended  by  the  court ;  ^''  or 
under  an  indictment  found  by  a  grand  jury  unauthorized  by 
law,^^  or  a  statute,  State  or  Federal,  which  is  repugnant  to  the 
Federal  Constitution  ;  ^^  or  under  a  judgment  imposing  a  second 
penalty  or  different  penalty  from  that  previously  imposed  upon 
the  same  party  for  the  same  offence,  although  the  former  judg- 
ment was  entered  at  the  same  term  as  the  latter  ;2''  or  under  a 
judgment  entered  upon  a  conviction  under  several  indictments, 
and  imposing  more  than  one  punishment  for  a  continuous  of- 
fence ;  ^^   or   for  contempt   of  a  court  of  the  United  States  by 

^»  Ex  parte  Parks,  93  U.S.  18;  Ex  parte  livant,  10  Wheat.   192,   199;    Galpin   v. 

Watkins,  3  Pet.  193,  203 ;  Ex  parte  Yar-  Page,  18  Wall   350,  365. 

broiigl),  110  U.  S.  651.  651.     But  see  In  ^  Ex  parte  Wilson,  114  U.  S.  417. 

re  May  field,  141  U.  S.  107,  116.  26  e^  parte   Wilson,    114   U.   S.   417  ; 

I'J  Ex  parte   Harding,   120   U.   S.  782.  Mackin  v.  V.  S.,  117  U.  S.  348. 

See  In  re  Wilson,  140  U.  S.  575,  27  Ex  parte  Bain,  121  U.  S.  1. 

20  Ex  parte  Bigelow,  113  U.  S.  328;  28  ^-^  parte  Farley,  40  Fed.  R.  66.  But 
Ex  parte  Ulricli,  43  Feil.  R.  661.  But  see  see  In  re  Wilson,  140  U.  S.  575 ;  Ex  2^arte 
Nielsen,  Petitioner,  131  U.  S.  176.  Harding,  120  U.  S.  782. 

21  Nielsen,  Petitioner,  131  U.  S.  176.  29  Ex  parte  Siehold,  100  U.  S.  371 ;  Ex 

22  Ex  parte  Harding,  120  U.  S.  782.  parte  Clarke,  100  U.  S.  399;  Ex  parte 
See  In  re  Wilson,  140  U.  S.  575.  Curtis,  106  U.  S.  371. 

23  Cuddy,  Petitioner,  131  U.  S.  280, 285.         so  Ex  parte  Lange,  18  Wall.  163;  Neil- 
^  Kempe's     Lessee     v.     Kennedy,    5     sen,  Petitioner,  131  U.  S.  176. 

Cranch.   173,   185;    McCormick  v.   Sol-        ^^i  /«  re  Snow,  120  U.  S.  274. 
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disobedience  to  an  order  beyond  the  power  of  such  court ;  ^^  or 
for  contempt  of  a  court  of  the  United  States  for  an  act  not  com- 
mitted in  the  presence  of  the  court,  when  the  prisoner  has  been 
given  no  hearing :  ^  or,  before  conviction,  when  held  under  a 
warrant  issued  by  a  United  States  judge  or  commissioner,  under 
a  complaint  which  docs  not  state  an  offense  under  a  statute  of 
the  United  States,^*  or  one  of  which  such  judge  or  commissioner 
has  jurisdiction  ;  ^^  or  in  case  of  extradition  proceedings,  whether 
between  the  States  or  between  the  United  States  and  a  foreign 
nation,  under  a  complaint  which  does  not  state  an  extraditable 
offense,  or  because  the  prisoner  is  held  under  a  different  charge 
than  that  on  which  the  extradition  was  based  ;2^  but  in  neither 
of  the  last  two  cases  will  the  court,  on  habeas  corpus,  review  the 
decision  of  a  disputed  question  of  fact,^'  nor  discharge  a  prisoner 
for  irregularities  not  affecting  the  jurisdiction.^^  A  deserter 
cannot  after  conviction  by  a  court-martial  be  discharged  by 
habeas  corpus  on  the  ground  that  at  the  time  when  he  volun- 
tarily enlisted  he  was  above  the  legal  age;^^  nor  on  the  ground 
that  he  enlisted  when  a  minor  without  the  consent  of  his  parent 
or  guardian,  at  least  unless  the  parent  or  guardian  applies  for 
the  relief.**^  "  A  writ  of  habeas  corpus  in  a  case  of  extradition 
cannot  perform  the  office  of  a  writ  of  error.  If  the  commis- 
sioner has  jurisdiction  of  the  subject-matter  and  of  the  person 
of  the  accused,  and  the  offense  charged  is  within  the  terms  of  a 
treaty  of  extradition,  and  the  commissioner,  in  arriving  at  a  de- 
cision to  hold  the  accused,  has  before  him  competent  legal  evi- 
dence on  which  to  exercise  his  judgment  as  to  whether  the  facts 
are  sufficient  to  establish  the  criminality  of  the  accused,  for  the 
purposes  of  extradition  such  decision  of  the  commissioner  can- 
not be  reviewed  by  a  Circuit  Court  or  by  this  court,  on  habeas 

32  Ex  parte  Rowland,  104  U.  S.  604 ;  23  Fed.  R.  658 ;  In  re  Kelly,  25  Fed.  R. 

Ex  parte  Fisk,  113  U.  S.  713  ;  Re  Ayres,  2G8. 

123  U.  S.  443 ;  In  re  Sawyer,  124  U.  S.  3?  /„  ^e  Ferez,  7  Blatchf.    34 ;    In  re 

200 ;  Cuddy,  Petitioner,  131  U.  S.  280.  Kelly,  25  Fed.  R.  268 ;   Ex  parte  Lane, 

83  Ex  parte  Terry,  128  U.  S.  280.  6  Fe.l.  R.  34  ;  In  re  Fitton,  45  Fed.  R.  471. 

^*  Ex   parte    Bollman    and    Ex   parte  37  j^gpson  r.  McMalion,  127  U.  S.  457  ; 

Swartwout,    4    Cranch,    75;     Ex    parte  /n  ?-fi  Fowler,  4  Fed.  R.  303  ;  /n  re  Byron, 

Watkins,  3  Pet.  201 ;  Et  parte  Jenkins,  18  Fed.  R.  722;  In  re  Roberts,  24  Fed.  R. 

2   Wall.   C.  C.  521,  528;   In  re  Martin,  132;  /n  re  Morriss,  40  Fed.  R.  824. 

5  Blatchf.  303.     See  Ex  parte  Carll,  106  88  Savin,  Petitioner,  131  U.  S.  267,  279; 

U.  S.  521.  Stevens  v.  Fuller,  1.36  U.  S.  468,  478. 

85  In  re   Ferez,  7   Blatchf.  34 ;    In  re  39  /„  ^e  Grimley,  137  U.  S.  147. 

Cross,  20  Fed.  R.  824 ;  U    S.  t;.  Rogers,  ^0  In  re  Morrissey,  137  U.  S.  157. 
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corpus,  either  originally  or  by  appeal."  *^  Questions  as  to  the 
propriety  of  the  admission  or  exclusion  of  evidence  cannot  ordi- 
narily be  thus  reviewed.''^ 

The  Act  of  February  26,  1885,*^  regulating  the  admission  of 
immigrants,  is  constitutional.*^  Under  the  regulations  of  the 
Secretary  of  the  Treasury,  it  is  the  duty  of  the  Superintendent 
of  Immigration  at  the  port  of  New  York,  or  the  officers  acting 
under  his  supervision,  to  examine  into  the  condition  of  passengers 
arriving  at  that  port,  and  to  report  to  the  collector  in  writing 
whether  in  such  examination  there  has  been  found  any  person 
included  in  the  statutory  prohibitions.*^  The  collector  has  no 
judicial  functions,  and  is  not  called  upon  to  decide  whether  any 
passenger  belongs  to  any  one  of  the  prohibited  classes.*^  If  there 
is  any  competent  evidence  to  justify  a  report  by  the  Superinten- 
dent of  Immigration  or  the  acting  superintendent,  that  the  immi- 
grants belong  to  one  of  the  prohibited  classes,  the  decison  of  the 
Superintendent  is  conclusive.*^  It  has  been  held  at  circuit  that  if 
there  is  no  competent  evidence  in  support  of  such  a  report,  the 
immigrants  may  by  habeas  corpus  obtain  their  release  and  liberty 
to  land ;  *^  but  that  the  court  cannot  undertake  to  weigh  conflict- 
ing evidence  for  the  purpose  of  seeing  whether  a  correct  conclu- 
sion was  reached.*^  It  has  been  said  that  the  presumption  is 
that  the  public  officer  has  performed  his  duty ;  but  that  that  pre- 
sumption may  be  overcome  by  proof.^°  It  has  been  said  that  the 
courts  upon  habeas  corpus  have  no  power  to  take  evidence  upon 
the  original  question  as  to  the  facts  concerning  the  immigrant's 
right  to  land  ;  but  that  the  office  of  the  writ  is  to  inquire  into 
the  jurisdiction  exercised  by  that  tribunal,  and  whether  it  has 
kept  within  its  legal  limits  and  proceeded  according  to  law ;  ^^ 
and  that  inquiry  into  the  facts  may  be  had  so  far  as  is  necessary 
to  determine  that  question.^^ 

«  In  re  Cortes,  136  U.  S.  330,  384.  ^^  Tn  re  Bucciarello,  45  Fed.  R.  4G.3  ;  Tn 

42  Benson  v.  McMahon,  127  U.  S.  457,  re  Florio,  48  Fed.  R.  114,  115.  But  see 
461 ;  In  re  Cortes,  136  U.  S.  330.  Ekiu  o.  U.  S.,  Supreme  Court,  January  18, 

43  23  St.  at  L.  332.  1892. 

4*  U.  S.  V.  Craig,  28  Fed.  R.  795;,  Tn  re  ^'^  In  re  Florio,  43  Fed.  R.  114,  115  ;  per 

Florio,  43  Fed.  R.  114.     See  also  Edye  v.  Lacombe,  J.     But  see  Ekiu  v.  U.  S.,  Su- 

Robertson,  112  U.  S.  580.  preme  Court,  January  18,  1892. 

■»5  7/i  re  Bucciarello, 45  Fed.  R.  463.  ^i  /„  re  Vito  RuUo,  43  Fed.  R.  62. 

46  In  re  Bucciarello,  45  Fed.  R.  463.  52  /„  re  Vito  RuUo,  43  Fed.  R.  62,  63 ; 

"  In  re  Bucciarello,  45  Fed.  R.  463.  In  re  Dietze,  32  Fed.  R.   75;  In  re  Pay, 

48  In  re  Bucciarello,  45  Fed.  R.  463 ;  27  Fed.  R.  681 ;  In  re  Feinknopf,  47  Fed. 

In  re  Florio,  43  Fed.  R.  114,  115;  In  re  R.  447.     But  see  Ekiu  ?;.  U.  S ,  Supreme 

Feinknopf,  47  Fed.  R.  447.     But  see  Ekiu  Court,  January  18,  1892. 
V.  U.  S  ,  Supreme  Court,  January  18, 1892. 
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A  prisoner  may  be  discharged  by  habeas  corpus  when  he  is 
held  by  any  court,  State  or  Federal,  under  process  based  upon  a 
city  ordinance,°^  or  a  statute,^^  State  or  Federal,  which  is  repug- 
nant to  the  Federal  Constitution ;  or  when  held  by  a  State  court 
under  a  charge  of  a  crime  exclusively  within  the  jurisdiction  of 
the  Federal  courts  ;^^  or  it  seems,  if  in  custody  under  sentence 
by  a  State  or  Federal  court  without  a  trial  upon  a  plea  of  not 
guilty ;  "^  or  it  seems  if,  when  indicted  for  one  crime  he  had 
pleaded  guilty  of  another,  and  were  held  in  custody  under  sen- 


53  The  Stockton  Laundry  Case,  26  Fed. 
K.  611. 

54  Ex  parte  Siebold,  100  U.  S.  371 ;  Ex 
parte  Clarke,  100  U.  S.  399;  Ex  parte 
Curtis,  106  U.  S.  371  ;  Medley,  Peti- 
tioner, 134  U.  S.  160. 

55  In  re  Loney,  134  U.  S.  372.  "A 
person  wlio  makes  use  of  legal  process 
for  the  purpose  of  committing  a  crime 
is  none  the  less  guilty  of  the  crime  com- 
mitted. Thus,  if  a  person  makes  use  of 
the  legal  process  for  the  purpose  of  ob- 
taining possession  of  personal  property, 
animo  furandi,  he  is  guilty  of  larceny. 
Cora.  V.  Low,  Thach.  Cr.  Cas.  477.  It  is 
obvious  that  a  person  may  make  use 
of  Federal  process  for  the  mere  purpose 
of  doing  an  act  which  is  a  crime  under 
the  laws  of  the  State,  though  not  a  crime 
under  the  laws  of  the  United  States.  The 
circumstance  that  lie  would  be  amenable 
to  punishment  for  contempt  of  the  Fede- 
ral tribunal,  whose  process  he  has  thus 
abused,  would  not,  on  principle,  oust  the 
jurisdiction  of  tlie  State  courts  to  punish 
him  for  the  crime.  Accordingly,  where  a 
private  person  makes  use  of  the  process 
of  the  Federal  courts  for  the  purpose  of 
committing  a  larceny,  as  where  he  enters 
into  a  conspiracy  with  others  to  sue  out  a 
fraudulent  writ  of  replevin  upon  a  worth- 
less bond,  for  the  purpose  of  getting  pos- 
session of  property,  which  lie  is  not  en- 
titled to  have,  and  of  spiriting  it  out  of 
the  State,  and  is  arrested  and  prosecuted 
therefor  by  the  State  authorities  for  lar- 
ceny, it  has  been  held  by  a  learned  Fede- 
ral judge  that  he  is  not  entitled  to  be 
discharged  by  a  Federal  court  on  hahens 
corpus.  Ex  parte  Thompson,  1  Flippin, 
507.  It  was  said  that  there  is  a  clear  dis- 
tinction l)etween  such  a  case  and  a  case 


of  an  officer  justifying  under  process, 
which,  though  erroneously  sued  out,  is 
valid  on  its  face.  Tliis  rule  does  not  e,\- 
tend  to  the  protection  of  the  party  who 
sues  out  the  process.  As  against  him  it 
may  be  shown  to  be  void  by  reason  of 
extrinsic  facts  not  disclosed  on  its  face. 
Savacool  v.  Boughton,  5  Wend.  173  ; 
Loder  v.  Phelps,  13  Wend.  48 ;  Atkins 
V.  Brewer,  3  Cow.  206  ;  Whitney  v.  Scliu- 
felt,  1  Denio,  594 ;  Rogers  v.  MuUiner,  6 
Wend.  597;  Taylor  v.  Trask,  7  Cow. 
249 ;  State  v.  Weed,  21  N.  H.  262,  But 
where  a  person  got  possession  of  the 
body  of  another  person  in  Nebraska, 
under  a  requisition  from  the  governor 
of  Illinois,  for  the  ostensible  purpose 
of  taking  him  to  Illinois,  there  to  answer 
for  a  crime,  but  instead  of  so  taking  him 
to  Illinois,  took  him,  without  any  other 
warrant  or  process,  to  England,  and  was 
thereafter,  for  the  doing  of  this  act,  in- 
dicted in  a  court  of  Nebraska,  for  kidnap- 
ping, he  was  discharged  from  imprison- 
ment under  such  indictment  by  a  Fede- 
ral judge,  on  grounds  which  are  reasoned 
at  length  in  an  opinion,  but  which  are  not 
ail  clear.  He  was  supposed  to  have  been 
imprisoned  '  in  violation  of  the  Constitu- 
tion or  of  a  law  or  treaty  of  the  United 
States,'  within  the  meaning  of  the  act  of 
1867,  as  embodied  in  sect.  753  of  the  Re- 
vised Statutes  of  the  United  States.  U.  S. 
f.  McClay,  4  Cent  Law  J.  255.  But  tliis 
seems  to  be  as  clearly  a  non  sequitur  as 
tiiough  he  got  possession  of  the  body  of 
the  prisoner  under  process  of  State  ex- 
tradition, and  had  then  taken  him  out 
and  murdered  him."  —  Note  hi/  Hon.  S.  D. 
Thompson,  Jndqe  of  St.  Louis  Court  of  Ap- 
peals, 18  Fed.  R.  78. 

S6  In  re  Converse,  42  Fed.  R.  217,  219. 
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tence  for  either/"  In  one  case  a  Federal  court  granted  a  writ 
of  habeas  corpus  because  a  State  judge  had  exercised  powers  not 
given  him  bv  the  State  statute.^^ 


5"  In  re  Converse,  42  Fed.  R.  217,  219. 

58  In  re  Monroe,  46  Fed.  R.  52.  But 
see  In  re  Duncan,  139  U.  S.  449  ;  Leeper 
V.  Texas,  139  U.  S.  462. 

In  re  King,  46  Fed.  R.  905,906-911, 
per  Hammond,  J. :  — 

"  The  petitioner,  R.  M.  King,  was  in 
due  form  indicted  in  the  Circuit  Court 
for  Obion  County,  for  that  'he  then  and 
there  unlawfully  and  unnecessarily  en- 
gaged in  his  secular  business  and  per- 
formed his  common  avocation  of  life,  to 
wit,  plowing  on  Sunday,'  which  said 
working  was  charged  to  be  a  '  common 
nuisance.'  Upon  a  formal  trial  by  a  jury 
he  was  convicted  and  fined  •^75,  which 
conviction  was,  upon  appeal,  affirmed  by 
the  Supreme  Court,  and,  the  fine  not 
being  paid,  he  was  imprisoned,  all  in  due 
form  of  law.  He  thereupon  sued  this 
writ  of  habeas  corpus,  alleging  that  he  is 
held  in  custody  in  violation  of  the  Con- 
stitution of  the  United  States,  and  the 
sheriff  of  Obion  County  sets  up  in  de- 
fence of  the  writ  the  legal  proceedings 
under  which  he  has  custody  of  tlie  pris- 
oner. The  petitioner  moves  for  his  dis- 
charge upon  the  ground  that  he  is  held  in 
violation  of  the  Fourteenth  Amendment 
of  the  Constitution.  He  proves  that  he 
is  a  Seventh-day  Adventist,  keeps  Sat- 
urday according  to  his  creed,  and  works 
on  Sunday  for  that  reason  alone.  The 
contention  is  '  that  there  is  not  any  law 
in  Tennessee'  to  justify  the  conviction 
which  was  had,  and  that  the  proceedings 
must  be  not  only  in  legal  form,  but  like- 
wise grounded  upon  a  law  of  the  State, 
statute  or  common,  making  the  conduct 
complained  of  by  the  indictment  an  of- 
fence ;  otherwise  the  imprisonment  is  ar- 
bitrary and  '  without  due  process  of  law  ; ' 
just  as  effectually  within  the  purview  of 
the  Fourteenth  Amendment  as  if  the 
method  of  procedure  had  been  illegal  and 
void.  If  there  be  no  law  in  Tennessee, 
statute  or  common,  making  the  act  of 
working  on  Sunday  a  nuisance,  then,  in- 
deed, the  conviction  is  void ;  for  the 
amendment  is  not  merely  a  restraint  upon 
arbitrary  procedure  in  its  form,  but  also 


in  its  substance,  and  however  strictly  le- 
gal and  orderly  the  court  may  have  pro- 
ceeded to  conviction,  if  the  act  done  was 
not  a  crime,  as  charged,  there  has  been 
no  'due  process  of  law'  to  deprive  the 
person  of  his  liberty.  This  is  undoubt- 
edly the  result  of  the  adjudicated  cases, 
and  it  is  not  necessary  to  cite  them. 

"  It  is  also  true  that  Congress  has  fur- 
nished the  aggrieved  person  with  a  rem- 
edy by  writ  of  habeas  corpus,  to  enforce  in 
the  Federal  courts  the  restrictions  of  this 
amendment,  and  protect  him  against  ar- 
bitrary imprisonment,  in  the  sense  just 
mentioned ;  but  it  has  not  and  could  not 
constitute  those  courts  tribunals  of  review 
to  reverse  and  set  aside  the  convictions 
in  the  State  courts  that  may  be  illegal  in 
the  sense  that  tliey  are  founded  on  an 
erroneous  judgment  as  to  what  the  stat- 
ute or  common  law  of  the  State  may  be. 
If  so,  every  conviction  in  the  State  courts 
would  be  reversible  in  the  Federal  courts, 
where  errors  of  law  could  be  assigned. 
To  say  that  there  is  an  absence  of  any 
law  to  justify  the  prosecution,  is  only  to 
say  that  the  court  has  erred  in  declaring 
the  law  to  be  that  the  thing  done  is  crim- 
inal under  the  law,  and  all  errors  of  law 
import  an  absence  of  law  to  justify  tlie 
judgment.  I  do  not  think  the  Amend- 
ment or  the  habeas  corpus  act  has  con- 
ferred upon  this  court  the  power  to  over- 
haul the  decisions  of  the  State  courts  of 
Tennessee,  and  determine  wliether  they 
have  in  a  given  case  rightly  adjudged  the 
law  of  the  State  to  have  affi.xed  a  criminal 
quality  to  the  given  act  of  the  petitioner. 

"  It  is  urged  that  if  the  judgment  of 
conviction  by  the  State  court  be  held 
conclusive  of  the  law  in  the  given  case, 
the  Amendment  and  the  act  of  Congress 
are  emasculated,  and  there  can  be  no  in- 
quiry in  any  case,  of  value  to  him  who  is 
imprisoned,  as  to  whether  he  is  deprived 
of  his  liberty  witliout  due  process  of  law  ; 
that  the  Federal  courts  must  necessarily 
make  an  independent  inquiry  to  see 
whether  there  can  be  any  law,  statute  or 
common,  upon  which  to  found  the  con- 
viction ;  or  else  the  prisoner  is  remedi- 
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Whether  by  writ  of  habeas  corpus  any  of  the  Federal  courts  or 


less  under  the  Federal  law  to  redress  a 
violation  of  tins  guaranty  of  the  Federal 
Constitution.  It  is  said  that  we  make 
the  same  inquiry  into  the  law  of  the 
State  under  the  Fourteenth  Amendment 
that  we  do  into  the  law  of  the  iState 
under  the  Fifth  Amendment,  containing 
precisely  the  same  guaranty  against  the 
arbitrary  exercise  of  Federal  power,  and 
tliat  the  one  is  as  plenary  as  the  other; 
that  tiiis  case  does  not  fall  within  tlie  cat- 
egory of  those  wherein,  by  act  of  Con- 
gress, the  Federal  courts  must  give  effect 
to  local  law  as  declared  by  tlie  State  tri- 
bunals ;  and  that  while  we  may  not  review 
errors  of  judgment,  we  must,  in  execution 
of  this  Amendment,  vacate,  by  discharge 
on  habeas  corpus,  any  void  judgment  or 
sentence,  —  made  void  by  the  Amend- 
ment itself. 

"  The  court  concedes  fully  tlie  sound- 
ness of  this  position,  but  not  the  applica- 
tion of  it.  It  is  quite  difficult  to  draw 
the  line  of  demarcation  here  between  a 
line  of  judgment  that  shall  protect  the 
integrity  of  the  State  courts  against  im- 
pertinent review,  and  one  that  shall 
maintain  the  full  measure  of  Federal 
power  in  giving  effect  to  the  Amendment ; 
but,  as  has  been  said  in  other  cases  of  like 
perplexity,  we  must  confine  our  effi)rts  to 
define  the  power  and  its  limitations  within 
the  boundaries  required  for  the  careful 
adjudication  of  actual  cases  as  they  arise; 
and  I  think  it  more  important  still  that 
we  shall  not  overlook  tiie  fact  that  we 
have  a  dual  and  complex  system  of  gov- 
ernment, which  fact  of  itself  and  by  its 
necessary  implications  must  modify  the 
judiiment  on  such  questions  as  this,  by 
conforming  it  to  that  fact  itself  ;  and  we 
find  iiere  in  this  case  an  easy  path  out  of 
this  perplexity  by  doing  this.  Let  us 
imagine  a  State  witiiout  any  common 
law,  and  only  a  statutory  code  of  criminal 
law,  and  we  have  an  example  at  hand  in 
our  Federal  State,  wiiere  we  are  accus- 
tomed to  say  that  the  United  States  has 
no  common  law  of  crimes,  and  that  he 
who  accuses  one  of  any  offence  must  put 
liis  finger  on  some  act  of  Congress  de- 
nouncing that  particular  conduct  as  crim- 
inal. If  we  were  making  the  very  in- 
quiry 80  much  argued  in  this  case,  whether 
VOL.   II.  —  4 


it  can  be  punishable  as  a  crime  to  work 
in  one's  field  on  Sunday,  within  the 
domain  of  Federal  jurisprudence,  say 
under  the  Filth  Amendment,  instead  of 
the  Fourteenth  Amendment,  it  would  be 
easily  resolved,  and  the  prisoner  would 
be  discharged,  unless  the  respondent 
could  point  to  a  statute  making  it  so,  and 
precisely  according  to  the  accusation  or 
indictment.  If  such  a  simple  condition 
of  law  existed  in  the  State  of  Tennessee, 
we  could  have  no  trouble  with  this  case. 
But  it  does  not.  There  we  have  a  vast 
body  of  unwritten  laws,  civil  and  crim- 
inal, as  to  which  an  entirely  different 
metliod  of  ascertaining  what  is  and  what 
is  not  the  law  obtains.  What  is  that 
method  ?  It  is  not  essential  to  go  into 
any  legal  casuistry  to  determine  wliether 
when  a  point  of  common  law  first  arises 
for  adjudication,  the  judges  who  declare 
it  make  the  law,  or  only  testify  to  the 
usage  or  custom  which  we  call  law,  for  it 
is  equally  binding  in  either  case  as  a  dec- 
laration. 1  Bl.  Comm.  69.  The  judges 
are  the  depositaries  of  that  law,  just  as 
the  statute-book  is  the  depository  of  the 
statute  law,  and  when  they  speak  the 
law  is  established,  and  none  can  gainsay 
it.  They  have  tlie  power,  for  grave  rea- 
sons, to  change  an  adjudication,  and  re- 
establish the  point,  even  reversely,  but 
generally  are  bound  and  do  adhere  to  the 
first  precedent.  This  is  '  due  process  of 
law  '  in  that  matter.  Moreover,  when 
the  mooted  point  has  been  finally  adjudi- 
cated between  the  parties,  it  is  absolutely 
conclusive  as  between  them.  Other  par- 
ties, in  other  cases,  may  have  the  decision 
reversed  as  a  precedent  for  all  sul)sequent 
cases  ;  but  there  is  no  remedy  in  that  case 
or  for  that  party,  unless  it  may  be  by 
executive  clemency,  if  a  criminal  ease, 
against  the  erroneous  declaration  of  the 
law.  In  that  celebrated  'disquisition,'  as 
he  calls  it  in  the  preface,  of  Mr.  Jefferson, 
in  which  he  so  angrih'  combats  the  dictum 
of  Sir  Matthew  Hale  that  'Christianity  is 
parcel  of  the  laws  of  England,'  lie  accu- 
rately expresses  this  principle  in  these 
words:  '  But  in  the  later  times  we  take 
no  judge's  word  for  what  the  law  is,  fur- 
ther than  is  warranted  by  the  authorities 
he  appeals   to.     His   (leci>ion   may  bind 
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judges  will  take  cognizance  of  a  controversy  between  parties  who 


the  unfortunate  individual  who  happens 
to  be  the  particular  suhject  of  it,  but  it 
cannot  alter  the  law.'  Jeff.  Rep.  (Va.) 
Append.  139.  And  Mr.  Chief  Justice 
Clayton,  in  his  equally  celebrated  reply 
to  Mr.  Jefferson,  states  that  this  was  the 
very  point  decided  by  the  case  cited  from 
the  Year-Books  (oi  Hen.  VI.  38)  by  Mr. 
Jefferson,  and  misunderstood  by  him ; 
namely,  that  when  the  eeclesiastical 
court,  in  a  case  within  its  jurisdiction, 
had  decided  a  given  matter,  the  common 
law  of  England  recognized  it  as  conclu- 
sive, when  collaterally  called  in  question 
in  the  common-law  courts.  State  v. 
Chandler,  2  Har.   (Del.)  553,  559. 

"  But  the  application  of  this  principle 
should  not  be  misunderstood  here,  and  it 
ahould  be  remembered  that  in  a  case  like 
this  we  apply  it  as  a  matter  of  evidence. 
The  verdict  of  the  jury,  and  the  judg. 
ment  of  the  State  Circuit  Court  thereon, 
and  its  affirmance  by  the  Supreme  Court 
of  Tennessee  (a  mere  incident  this  af- 
firmance is,  however,  in  the  sense  we  are 
now  considering  the  principle),  is  to  us 
here,  and  to  all  elsewhere,  necessarily 
conclusive  testimony  as  to  what  the  com- 
mon law  of  Tennessee  is  in  the  matter  of 
King's  plowing  in  his  fields  on  the  Sun- 
day, mentioned  in  the  indictment,  and 
proved  in  the  record.  As  to  the  peti- 
tioner, whetlier  he  be  an  unfortunate  vic- 
tim of  an  erroneous  verdict  and  decision 
or  not,  it  is  due  process  of  law,  and  ac- 
cording to  the  law  of  the  land,  that  lie 
shall  be  bound  by  it  everywhere,  except 
in  a  court  competent  to  review  and  re- 
verse the  verdict  and  the  judgment  upf)n 
it ;  and  surely  it  was  not  tlie  intention  of 
the  Fourteenth  Amendment  to  confer 
upon  this  court  or  any  other  Federal 
court  of  any  degree  whatever  //:at  power. 
It  was  due  process  of  law  for  the  jury, 
having  him  properly  in  hand,  to  render 
tlie  verdict,  and  for  the  court  to  pass 
judgment  upon  it;  and  the  declaration 
of  the  judges  that  to  do  that  which  he 
did  was  a  common  nuisance  according  to 
the  common  law  of  Tennessee,  is  conclu- 
sive evidence,  .as  to  that  act  of  his,  that  it 
was  so.  This  is  not  holding  that  the 
Federal  courts  shall  not,  upon  a  hahfus 
cw/vis, inquire  independently  as  to  whether 


the  act  complained  of  was  a  crime  as 
charged  in  tlie  indictment  or  not,  but 
only  that  in  making  that  inquiry,  how- 
ever independently,  the  verdict  and  judg- 
ment, if  the  State  court  had  jurisdiction 
and  the  procedure  has  been  regular, 
must  be  conclusive  evidence  on  the  point 
of  law.  It  is  not  binding  like  the  de- 
cisions which  are  rules  of  property  are 
binding,  because  our  Federal  statute 
says  they  shall  be,  nor  like  a  matter  of 
local  law  which  the  Federal  courts  ad- 
minister, because  it  is  local  law  and 
binding  between  the  parties ;  these  are 
inherently  binding  on  us,  —  but  binding 
as  we  are  bound  by  the  unimpeachable 
testimony  of  a  witness,  as  we  are  bound 
by  the  conclusive  evidence  of  a  certifi- 
cate of  the  Secretary  of  State,  that  certain 
given  words  constitute  a  statute  of  the 
State,  or  by  the  printed  and  authorized 
book  of  statutes,  or  by  that  judicial  no- 
tice wliich  we  take  that  certain  given 
words  do  constitute  a  statute,  or  as  we 
might  under  some  circumstances  be 
bound  by  the  oral  testimony  of  witnesses 
as  to  what  is  the  law  of  a  foreign  state. 
In  the  very  nature  of  the  common  law, 
and  indeed  as  that  very  '  due  process  of 
law  '  after  which  we  are  looking  so  con- 
cernedly in  this  case,  this  principle  is 
fundamental.  We  have  no  other  possible 
method  of  ascertaining  what  is  the  com- 
mon law  of  Tennessee  in  this  case  than 
that  of  looking  to  the  verdict  and  judg- 
ment as  our  witness  of  it.  If  we  go  to 
former  precedents,  and  other  authorities 
like  those  of  the  opinions  of  the  sages 
and  te.\'t-writers,  we  do  that  whicii  no 
other  court  has  power  to  do  in  that  case, 
except  the  court  which  had  pending  be- 
fore it  the  indictment  and  the  plea  of  the 
defendant  thereto,  making  the  technical 
issue  as  to  what  the  law  of  the  case  was, 
and  we  usurp  the  functions  of  the  trial 
judge  and  jury,  or  of  the  appellate  court 
having  authority  to  review  the  trial  judge 
and  .jury.  The  guilt  or  innocence  of  tlie 
petitioner  cannot  be  in  the  Federal  court 
a  legitimate  inquiry  ;  either  the  guilty  or 
the  innocent  would  be  alike  discharged 
on  the  hnbfdn  corpus  under  tlie  same  cir- 
cumstances a'.waj's,  and  neither  can  be 
discharged,  when  the  procedure  is  lawful 
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are  citizens  of  different  States,  as  to  the  right  to  the  custody  of  a 


and  regular,  however  just  or  unjust  tlie 
conviction  niiglit  be.  In  tlie  State  court 
the  question  is,  'Guilty  or  not  guilty  ?  ' 
in  the  widest  scope.  In  the  Federal 
court  tliere  is  a  narrower  and  far  less 
comprehensive  inquiry,  not,  like  tiie  other, 
including  both  these  questions,  and  all 
that  it  is  possible  to  bring  within  any  ad- 
judication ;  but  only  tliis,  —  Is  the  pro- 
ceeding lawful  and  regular  in  its  relation 
to  those  essential  and  indispensable  prin- 
ciples which  are  necessary  to  secure  '  life, 
liberty,  or  property  ? ' 

"  It  is  my  opinion  that  tliis  principle 
of  establishing  the  common  law  by  tlie 
authoritative  judgment  of  its  judges 
reaches  even  furtlier  tlian  this,  and  that, 
evidentially,  we  are  quite  as  conclusively 
bound,  upon  this  independent  inquiry  we 
are  making,  by  the  testimony  of  the  de- 
cision of  Parker  v.  State,  16  Lea,  476, 
1  S.  W.  Rep.  2n2,  that  it  is  a  common 
nuisance  in  Tennessee,  according  to  its 
common  law,  to  work  on  Sunday  ;  not- 
witiistanding  it  somewliat  ignominiously 
overrules,  witliout  mentioning  it,  the 
former  precedents  in  that  court  of  State 
V.  Lorry,  7  Baxt.  95,  because  it  is  like- 
wise a  part  of  the  principle  itself  that  the 
last  precedent  is  controlling  ;  and  we  do 
not,  as  suggested  by  counsel,  take  this 
conflict  of  prejedent  as  autliorizing  an 
independent  judgment,  as  we  do  in  an  en- 
tirely (htferent  class  of  cases  involving 
tlie  construction  of  contracts  made  by  the 
State  in  the  form  of  statutes.  In  that 
class  of  cases  it  is  a  mere  conflict  of  opin- 
ion as  to  the  intention  of  tlie  parties  in 
using  certain  words  in  their  form  of  con- 
tract, generally  as  much  open  to  the 
Federal  as  the  State  courts,  where  the 
conflict  has  resulted  in  diverse  opinions  ; 
but  here  there  is  not  any  such  latitude  of 
action,  because  of  the  conclusive  effect  of 
a  precedent  at  common  law  as  evidence 
of  tiie  common  law  itself.  This  is  what 
tlie  Supreme  Court  means  when  it  sa3s, 
in  cases  like  this,  and  other  cases  tliere 
by  writ  of  error  from  the  State  courts, 
that  we  are  bound  by  the  decisions  of  the 
State  courts  as  to  the  criminal  laws  of 
the  State.  Whether  it  be  a  question  as 
to  whether  there  be  a  common-law  crime 
or  an  offence  under  the  proper  construc- 


tion of  a  doubtful  statute,  or  whether 
the  constitution  of  the  State  has  been 
properly  construed,  it  is  all  the  same  : 
In  re  Duncan,  l:»  U.  S.  449,  11  Sup.  Ct. 
Kep.  573 ;  Leeper  v.  Texas,  139  U.  S.  462, 
467.  11  Sup.  Ct.  Hep.  577  ;  In  re  Con- 
verse, 137  U.  S.  624,  11  Sup.  Ct.  Rep.  191  ; 
Baldwin  v.  State,  129  U.  S.  52,  0  Sup.  Ct. 
Rep.  193 ;  and  numerous  other  cases  of 
like  import  miglit  be  cited.  The  result 
of  them  all  is,  that  in  enforcing  the  Four- 
teenth Amendment  the  Federal  courts 
will  confine  themselves  to  the  function 
of  seeing  that  the  fundamental  principle 
that  the  citizen  shall  not  be  arbitrarily 
proceeded  against  contrary  to  the  usual 
course  of  the  law  in  such  cases,  nor  pun- 
ished without  authority  of  law,  nor  un- 
equally, and  the  like,  shall  not  be  violated 
in  any  given  case;  but  they  will  not 
substitute  their  judgment  for  that  of  the 
State  courts  as  to  what  are  the  laws  of 
the  State  in  any  case.  A  proper  adjust- 
ment of  the  two  parts  of  our  dual  system 
of  government  requires  this,  and  the  ut- 
most care  should  be  taken  not  to  impair 
the  rightful  operations  of  the  State  gov- 
ernment, although  they  may  in  a  given 
case  appear  to  have  wrought  injustit.'e  or 
oppression.  No  government  is  free  from 
such  misfortunes  occasinnall}-  arising,  nor 
should  they  ever  provoke  the  greater 
misfortune  of  the  usurpation  of  unau- 
thorized power  by  either  of  the  branches 
of  our  system.  State  or  Federal.  This 
view  of  the  case  disposes  of  it;  for  when 
the  petitioner  was  by  lawful  process  ar- 
raigned upon  indictment,  and  by  lawful 
trial  convicted  of  a  crime  in  a  court  hav- 
ing the  lawful  right  to  declare  his  conduct 
to  have  been  a  crime,  he  has  had  'due 
process  of  law,'  and  has  been  made  to 
suffer  '  according  to  the  law  of  the  land,' 
albeit  the  court  may  have  made  a  mistake 
of  fact  or  law  in  the  progress  of  tliat  par- 
ticular administration  of  the  'law  of  the 
land.'  That  mistake  we  cannot  correct, 
nor  can  any  court  after  final  judgment; 
and  this  itself  is  one  of  the  fundamen- 
tal prirtciples,  essential  to  be  preserved 
as  one  of  the  elements  of  that  'due  pro- 
cess of  law '  secured  by  the  Fourteenth 
Amendment." 
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child,  is,  under  the  authorities,  a  doubtful  question.^^     A  District 


59  Bennett  v.  Bennett,  Deady,  299,  holds 
that  they  can.  See  also  U.  S.  v.  Green, 
3  Mason,  482;  U.  S.  ex  rel.  Wheeler  ?'. 
Williamson,  4  Am.  L.  Keg.  5.  Contra, 
Ex  parte  Evert,  1  Bond,  197  ;  In  re  Barry, 
42  Fed.  K.  113 ;  s.  c.  136  U  S.  507,  note  ; 
cited  in  argument  of  counsel  in  Barry  v. 
Mercein,  5  How.  103,  104  ;  In  re  Burrus, 
Petitioner,  136  U.  S.  586,  593,  597,  per 
Mr.  Justice  Miller  •  — 

"  In  the  case  before  us  there  was  no 
pretence  that  the  cliild  was  restrained  of 
its  liberty,  or  that  the  grandfather  witli- 
held  it  from  the  possession  and  control 
of  the  father,  under  or  by  virtue  of  any 
authority  of  the  United  States,  or  that 
his  possession  of  the  child  was  in  viola- 
tion of  the  Constitution  or  any  law  or 
treaty  of  the  United  States.  The  whole 
subject  of  the  domestic  relations  of  hus- 
band and  wife,  parent  and  child,  belongs 
to  the  laws  of  the  States  and  not  to  the 
laws  of  the  United  States.  As  to  the 
right  to  the  control  and  possession  of 
this  child,  as  it  is  contested  by  its  father 
and  its  grandfather,  it  is  one  in  regard 
to  which  neither  the  Congress  of  the 
United  States  nor  any  authority  of  tlie 
United  States  has  any  special  jurisdic- 
tion. Whetlier  the  one  or  the  other  is 
entitled  to  the  possession  does  not  de- 
pend upon  any  act  of  Congress,  or  any 
treaty  of  the  United  States  or  its  Consti- 
tution. 

"  The  case  of  Barry  r.  Mercein  is  very 
instructive  on  this  subject.  Mr.  Barry. 
who  was  a  subject  of  the  Queen  of  Great 
Britain,  married  an  American  lady,  and 
after  tlie  birth  of  two  children  tiiey  separ- 
ated, Mr.  Barry  residing  in  Nova  Scotia, 
and  the  wife  in  the  State  of  New  York. 
Mr.  Barry  made  application  first  to  the 
Court  of  Chancery  of  New  York,  by  a 
writ  of  hdbras  corpus,  to  recover  posses- 
sion of  his  daughter.  In  the  case  of  Tlie 
People  V.  Mercein,  8  Paige,  47,  55,  Ciian- 
cellor  Walworth  refused  the  relief  he 
asked,  saying  that  '  a  writ  of  hnhens  cor- 
pus ad  subjiciendum  is  not,  either  bj'  the 
common  law  or  under  tlio  provisions 
of  the  Hevised  Statutes  [of  New  York], 
the  proper  mode  of  instituting  a  proceed- 
ing to  try  the  legal  right  of  a  party  to 
the  guardianship  of  an  infant.' 


"  Mr.  Barry  then  made  application  to 
the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York, 
where  his  case  was  heard  by  Judge  Betts, 
who  delivered  a  very  careful  and  a  very 
able  opinion,  which  has  been  furnished  to 
us,  in  which  he  held  that  his  court  could 
not  exercise  the  common-law  function  of 
parens  patrice,  and  tlierefore  had  no  juris- 
diction over  the  matter,  nor  had  it  juris- 
diction by  virtue  of  any  statute  of  the 
United  States.  The  petitioner  in  that  case 
alleged  that  he  was  a  native  born  subject 
of  the  Queen  of  Great  Britain,  residing 
in  Nova  Scotia,  and  that  his  wife  was  the 
daugliter  of  Mary  Mercein,  then  a  citizen 
of  the  State  of  New  York,  and  that  the 
mother  and  daughter  held  the  custody  of 
his  child  in  violation  of  law.  Judge  Betts 
then,  in  a  very  able  opinion,  discusses  the 
jurisdiction  of  the  courts  of  the  United 
States  generally,  and  especially  of  the 
Circuit  Court,  in  regard  to  a  case  like 
this,  with  the  result  which  we  have 
stated. 

"  Prior  to  this  the  petitioner  had  made 
application  to  this  court,  in  the  exercise 
of  its  original  jurisdiction,  for  the  writ  of 
habens  corpus,  but  the  court  declared  that 
the  case  was  not  of  that  class  of  which  it 
could  assume  original  jurisdiction,  and 
that  no  ground  for  the  exercise  of  appel- 
late jurisdiction  was  presented;  and  it 
therefore  refused  tlie  application.  Ex 
parte  Barrj-,  2  How.  65.  From  tlie  judg- 
ment of  the  Circuit  Court  by  Judge  15etts, 
Mr.  Barry  brought  the  case  to  this  court 
by  a  writ  of  error,  and  a  motion  was  made 
to  dismiss  the  case  for  want  of  jurisdic- 
tion in  this  court.  In  this  case,  which 
was  very  elaborately  argued,  the  opin- 
ion of  the  court  was  delivered  by  Chief- 
Justice  Taney,  in  which  he  said  that  'in 
the  argument  upon  this  motion  the  power 
of  the  Circuit  Court  to  award  the  writ  of 
habfds  corpus  in  a  case  like  this,  has  liecn 
very  fully  discussed  at  the  bar.  But  this 
question  is  not  before  us,  unless  we  have 
power  by  writ  of  error  to  reexamine  the 
judgment  given  by  the  Circuit  Court,  and 
to  alfirm  or  reverse  it,  as  we  may  find  it 
to  be  correct  or  otherwise.'  He  then  j)ro- 
ceeds  to  say  that  the  appellate  jurisdic- 
tion of  the  Supreme  Court  is  governed 
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Court  cannot.'^^    A  proceeding  upon  an  application  for  the  writ 
of  habeas  corpus  cannot  be  removed  from  a  State  to  a  Federal 


by  the  amount  or  value  in  controversy, 
and  adds  :  '  In  the  case  before  us  the  con- 
troversy is  between  tlie  father  and  motlier 
of  an  infant  daughter.  They  are  hving 
separate  from  each  other,  and  each  chiini- 
iiig  the  right  to  the  custody,  care,  and  so- 
ciety of  tlieir  chihl.  Tiiis  is  the  matter 
in  dispute  ;  and  it  is  evidently  utterly  in- 
capable of  being  reduced  to  any  standard 
of  pecuniary  value,  as  it  rises  superior  to 
money  considerations.'  Barry  v.  Mercein, 
5  How.  103,  119,  120. 

"  So  far  as  the  question  whether  the 
custody  of  a  child  can  be  brought  into 
litigation  in  a  Circuit  Court  of  the  United 
States,  even  wlicre  tlie  citizensliip  of  the 
opposing  parties  is  such  as  ordinarily  con- 
fers jurisdiction  on  tliat  court,  the  matter 
was  left  undecided  in  the  case  of  Barry  v. 
Mercein.  Obviously,  although  tlie  stat- 
utes of  the  United  States  have  since  en- 
larged the  jurisdiction  of  the  Circuit 
Court  by  declaring  tiiat  they  shall  have 
original  cognizance,  concurrent  with  the 
courts  of  the  several  States,  of  all  civil 
suits  arising  under  the  Constitution  or 
laws  of  the  United  States,  or  treaties 
made,  or  which  shall  be  made,  under 
their  authority,  the  difficulty  is  not  re- 
moved by  this  provision,  for,  as  we  have 
already  said,  the  custody  and  guardian- 
ship by  the  parent  of  his  cliild  does  not 
arise  under  the  Constitution,  laws,  or 
treaties  of  the  United  States,  and  is 
not  dependent  on  them. 

"  But  whether  the  diverse  citizenship 
of  parties  contesting  this  right  to  the  cus- 
tody of  the  child,  could,  in  the  courts  of 
the  United  States,  give  jurisdiction  to 
those  courts  to  determine  that  question, 
has  never  been  decided  by  this  court  that 
we  are  aware  of.  Nor  is  it  necessary  to 
decide  it  in  this  case,  for  the  order  for  a 
violation  of  wliich  the  petitioner  is  im- 
prisoned for  contempt  is  not  a  judgment 
of  tlie  Circuit  Court  of  the  United  States, 
Imt  a  judgment  of  the  District  Court  of 
the  same  district.  There  is  apparently 
a  studied  effort  in  the  record  before  us  to 
tre.it  the  proceeding  as  one  In  the  Dis- 
trict Court  of  the  United  States  for  the 


District  of  Nebraska,  and  also  as  one  be- 
fore the  judge  of  that  court,  but  we  ap- 
preiiend  that  it  must  be  considered  for 
what  it  is  worth  as  the  judgment  of  the 
District  Court,  both  the  order  for  the  de- 
livery of  the  child  to  its  father  and  the 
order  for  the  imprisonment  of  the  present 
petitioner  for  contempt  being  made  in 
that  court.  Tlie  jurisdiction  of  that 
court  is  not  founded  upon  citizenship 
of  the  parties ;  and  though  the  original 
petition  of  Miller,  the  father  of  the  child, 
was  amended  after  the  judgment  was 
rendered  so  as  to  show  that  he  was  a 
citizen  of  the  State  of  Ohio,  and  the  de- 
fendants, Burrus  and  wife,  were  citizens 
of  Nebraska,  it  is  not  perceived  how  that 
averment  aids  the  parties  in  the  pres- 
ent case,  for  the  District  Courts  of  the 
United  States  have  not  jurisdiction  by 
reason  of  the  citizenship  of  the  parties. 
If,  therefore,  there  was  no  other  ground 
of  jurisdiction  of  that  court  in  the  habeas 
corpus  case,  by  which  the  child  was  de- 
livered to  its  father,  it  was  entirely  with- 
out jurisdiction. 

"  We  have  already  said  that  the  rel;i- 
tions  of  the  father  and  child  are  not  mat- 
ters governed  by  the  laws  of  the  United 
States,  and  that  the  writ  of  habeas  corpus 
is  not  to  be  used  by  the  judges  or  justices 
or  courts  of  the  United  States,  except  in 
cases  where  it  is  appropriate  to  their  jur- 
isdiction. Of  course  this  does  not  mean 
that  they  have  jurisdiction  in  all  cases  to 
issue  the  writ  of  habeas  corpus,  but  that 
tiiey  have  such  jurisdiction  when,  by 
reason  of  some  other  matter  or  thing  in 
the  case,  the  court  has  jurisdiction  which 
it  can  enforce  by  means  of  this  writ. 
Whatever,  therefore,  may  be  held  to  be 
the  powers  of  the  Circuit  Courts  in  cases 
of  this  kind,  where  netiessary  citizenship 
exists  iietween  the  contestants,  which 
gives  the  court  jurisdiction  of  all  mat- 
ters between  such  parties,  both  in  law 
and  equity,  wliere  the  matter  exceeils  two 
thousand  dollars  in  value,  we  know  of  no 
statute,  no  provision  of  law,  no  authority 
intended  to  be  conferred  upon  the  Dis- 
trict Court  of  the  United  States  to  take 
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court.*^!  A  State  court  has  not  the  power  to  grant  a  writ  of 
habeas  corpus  to  a  person  held  under  color  of  authority  from  the 
United  States.*^-  When  such  a  writ  is  issued  by  a  State  court, 
the  person  to  whom  it  is  directed  should  make  a  return  stating 
that  he  holds  the  prisoner  under  the  authority  of  the  United 
States,  but  otherwise  disregard  the  writ.^^  A  State  court  may  by 
a  writ  of  habeas  corjnis  examine  the  legality  of  the  detention  of  a 
prisoner  by  a  person  appointed  by  the  governor  of  a  State  in 
extradition  proceedings.'^^ 

The  jurisdiction  of  the  Circuit  Court  of  Appeals  to  issue  the 
writ  of  habeas  corpus  is  unsettled.  It  has  been  held  that  a  Circuit 
Court  of  Appeals  has  no  jurisdiction  to  issue  a  writ  of  habeas 
corpus  for  service  outside  of  the  circuit  in  which  it  sits,  although 
its  jurisdiction  is  invoked  to  thus  review  the  decision  of  the  Dis- 
trict Court  of  a  Territory  within  its  circuit.*"^ 

§  366  a.  Suspension  of  Writ  of  Habeas  Corpus.  —  The  Consti- 
tution provides  that  "  the  privilege  of  tlie  writ  of  habeas  corpus 
shall  not  be  suspended,  unless  when  in  cases  of  rel)ellion  or  in- 
vasion the  public  safety  may  require  it."  ^  During  the  civil  war 
the  question  as  to  the  department  of  the  government  in  which  the 
right  of  suspension  rests  was  much  debated,  but  never  author- 
itatively decided.  President  Lincoln  claimed  that  he  had  the 
authority  to  suspend  the  writ,  and  many  arrests  were  made  in 
accordance  with  this  ruling.^  Subsequently  Congress  by  statute 
suspended  the  writ,  and  sought  to  validate  the  arrests  previously 
made.^  Mr.  Justice  INIiller  inclined  to  the  view  that  so  much  of 
the  statute  as  validated  an  arrest  previously  made  was  constitu- 
tional, and  deprived  the  party  arrested  of  the  right  to  damages  for 

cognizance  of  a  case  of  tliis  kind,  either  ''^  Kurtz  v.  MofRtt,  115  U.  S.  487. 

on  tlie  ground  of  citizensliip,  or  on  any  ''-  Ableniaii    v.    Bootli,  21    How.    50G  ; 

otlier   ground    found   in    tiiis  case.     Ac-  Tarbie's  Case,  13  Wall.  897. 

cording  to  this  view  of  tlie  subject,  tlie  ^^  Ableman  v.  Booth,  21  How.  500. 

whole    proceeding     before    the    District  ''''  Robb  v.  Connolly,  111   U.  S.  624  ; 

juilge   in    the  District  Court   was   coram  Roberts  v.  Reilly,  116  U.  S.  80,  94. 

non  judlce  and  void,  and  the  attempt  to  ^^  In  re  Boles,  48  Fed.  R.  75. 

enforce  the  judgment  by  attachment  and  §  300  a.    ^  Constitution,  Article  1,  §  9. 

iniprisonment  of  Burrus  for  contempt  of  ^  gee,  for  a  highly  colored  cnumera- 

that   order    is   equally   void.      Ex  juirle  tion  of  such  arrests,  The  American  Bas- 

Rowland,  104  U.  S.  604.  tille. 

"The  petitioner  is  therefore  entitled  ^  12  St.  at  L.  755;  14  St.  at  L.  482. 
to   his   discharge,  and    the   rule   against  See  the  jjroclamatinn  of  President  Liu- 
Slaughter,  the  marshal,  is  made  absolute,  coin,  14  St.  at  L.  734. 
and  the  writ  of  /lahfas  cor/nis  will  issue,  if 
that  be  necessary  to  his  release." 
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false  imprisoinneiit.*  A  number  of  pamphleteers,  amongst  them 
Horace  Binney,  defended  the  position  of  the  President.  Other 
pamphleteers,  amongst  them  Ex-Justice  B.  R.  Curtis,  claimed  that 
the  writ  could  only  be  suspended  by  Congress.  Chief  Justice 
Taney  held  this,  in  an  opinion  upon  an  application  for  the  writ 
of  habeas  corpus  ;  but  his  decision  was  not  obeyed.^  Judge  Hall 
held  that  the  right  to  suspend  the  writ  was  vested  in  the  courts, 
and  that  a  necessity  for  the  suspension  had  arisen  when  the  arrest 
reviewed  by  him  was  made.^  Judge  Smalley  held  that  the  War 
Department  had  no  power  to  suspend  the  writ.''  "  The  suspension 
of  the  privilege  of  the  writ  does  not  bar  the  writ.  The  writ  issues 
as  a  matter  of  course,  and  on  the  return  made  the  court  decides 
whether  the  party  applying  is  denied  the  right  of  proceeding  any 
further  with  it." » 


*  In  re  Murphy,  1  Woolworth,  141. 
To  the  same  effect  is  McCall  v.  McDow- 
ell, 1  Abb.  U.  S.  212. 

s  Ex  parte  Merryman,  Taney,  246. 
Contra,  Er  parte.  Field,  5  Blatch.  63  ;  Ex 
parte  Vallandigham,  U.  S.  D.  C,  D.  Ohio, 
per  Leavitt,  J. 

^  Judge  Hall,  in  the  matter  of  the  peti- 
tion of  Oliver  P.  Thomas,  in  behalf  of 
Joel  McKee ;  U.  S.  D.  C,  Judicial  Dis- 
trict of  Colorado,  Oct.  14th,  18G1. 

7  Ex  parte  Field,  5  Blatchf.  63. 

8  Ex  parte  Milligan,  4  Wall.  2,  131. 

On  the  subject  treated  in  this  sec- 
tion, see  Ex  parte  Merryman,  Taney,  246  ; 
In  re  Benedict,  Hall,  J.,  4  West.  L.  Month. 
449;  McCall  v.  McDowell,  1  Abb.  U.  S. 
212 ;  Ex  parte  McQuillon,  3  West.  L. 
Month.  440;  s  c.  9  Pitts.  L.J  29,  Griffin 
V.  Wilcox,  21  Ind.  370 ,  Kemp  v.  State,  16 
Wis.  359 ;  In  re  Dunn,  25  How.  Pr.  (N.  Y.) 
467;  Ex  parte  Field,  5  Biatchf.  63,  Ex 
parte  Vallandigham,  U.  S.  D.  C,  D.  Ohio, 
by  Leavitt,  J.';  In  re  Fagan,  2  Sprague, 
91;  Commonwealth  v.  Frink,  4  Am.  Law 
Reg.,  N.  s.  700,  Philadelphia,  1882 

The  opinion  of  Attorney-General  Gush- 
ing on  Martial  Law,  8  Op.  A.-G.  365 

The  opinion  of  Attorney-General  Speed 
on  the  Suspension  of  the  Writ  of  Habeas 
Cori)Us. 

Habeas  Corpus  and  Martial  Law.  A 
Review  of  the  Opinion  of  Ciiief  Justice 
Taney  in  the  Case  of  John  Merryman. 
By  Joel  Parker,  1861.  Judge  Parker  here 
argues  that  in  time  of  war,  whether  for- 


eign or  domestic,  there  may  be  justifiable 
refusals  to  obey  the  command  of  the  writ, 
without  any  act  of  Congress,  or  any  order 
or  authorization  of  the  President,  or  any 
State  legislation  for  that  purpose.  This, 
he  says,  does  not  arise  from  the  Presi- 
dent's power  to  suspend  the  writ,  which  he 
cannot  constitutionally  do,  but  from  the 
co-ordinate  jurisdiction  of  the  military 
authorities. 

The  Privilege  of  the  Writ  of  Habeas 
Corpus  under  the  Constitution.  By  Hor- 
ace Binney.  Second  edition,  Philadelphia  ; 
C.  Sherman  &  Son,  1862.  In  this  pamphlet 
Mr.  Binney  argues  that  there  is  nothing 
in  the  constitutional  clause  which,  either 
directly  or  by  any  fair  or  reasonable  im- 
plication, gives  or  confines  the  authority 
to  suspend  the  writ  to  Congress,  or  takes 
it  from  the  executive  (p  31)  ;  and  he 
makes  an  elaborate  reply  to  Chief-Jus- 
tice Taney's  opinion  in  Merryman's  case, 
supra. 

A  "  Second  Part "  to  the  same  pamphlet 
was  published  by  Mr.  Binney,  in  the  same 
year,  by  John  Campbell  of  Philadelphia. 
The  object  of  this  publication  was  to  "  con- 
front a  doctrine  of  certain  writers,  that 
tUe  fiabeas  cor/ )us  clause  in  the  Constitu- 
tion does  not  give  power  to  anybody  to 
suspend  the  privilege  of  the  writ,  but  is 
only  restrictive  of  the  otherwise  plenary 
power  of  Congress  "  !  This  pamphlet  is  a 
reply  to  the  answers  which  Mr.  Binney's 
first  pamphlet  drew  forth. 

A  "Third  Part"  of  Horace   Binney's 
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discussion  was  published  by  Sherman  & 
Co.,  Philadelphia,  lti67. 

Review  of  Mr.  Binney's  Pamphlet  on 
tiie  Privilege  of  tlie  Writ  of  Habeas  Cor- 
pus under  tlie  Constitution.  By  J.  C.  Bul- 
litt.    Philadelpiiia,  Sheiniaii  &  Co.,  1862. 

Remarks  on  Mr.  Binney's  Treatise.  By 
George  M.  Wharton.    Philadelphia,  1862. 

Answer  to  Mr.  Binney's  Reply  to  "  Re- 
marks," in  his  treatise  on  the  Habeas  Cor- 
pus. By  G.  M.  Wharton.  Philadelphia, 
1862. 

Habeas  Corpus  the  law  of  War  and 
Confiscation.  By  S  S  Nicliolas.  Brad- 
ley &  Gilbert,  Louisville,  1862. 

In  these  pamphlets  the  position  that 
the  President  lias  no  right  on  his  own  mo- 
tion to  suspend  the  writ,  is  maintained 
with  great  force.  It  is  not,  at  the  same 
time,  claimed  that  a  return  by  a  military 
officer  in  time  of  war,  that  the  relator 
is  in  military  custody,  is  not  a  sufficient 
discharge. 

The  Writ  of  Habeas  Corpus  and  Mr. 
Binney,  by  John  T  Montgomery  John 
Campbell,  Philadelphia,  18G2. 

Personal  Liberty  and  Martial  Law, 
Philadelphia,  1862.  By  Edward  Ingersoll. 

Habeas  Corpus.  By  D.  A.  Mahoney, 
Prisoner  of  State,  1863. 

The  Suspending  Power  and  the  Writ 
of  Habeas  Corpus.  By  James  F.  Johnson. 
John  Campbell,  Philadelphia,  1862. 

Martial  Law  :  What  is  it,  and  who  can 
delare  it  ?  By  Tatlow  Jackson.  John 
Campbell,  Philadelphia,  1862. 

Authorities  cited  Antagonistic  to  Mr. 
Binney's  Conclusions  By  Tatlow  Jack- 
son.     Philadelphia,  1862. 

Habeas  Corpus.  A  Response  to  Mr.  Bin- 
ney, by  S.  S.  Nicholas  Bradley  &  Gil- 
bert, Louisville,  1862. 

Martial  Law,  by  S   S.  Nicholas,  1862. 

Presidential  Power  over  Personal  Lib- 
erty, a  Review  of  Horace  Binney's  essay 
on  the  writ  of  Habeas  Corpus,  imprinted 
for  the  author;  Anon.,  dated  February 
12,  18G2. 

Judge  Curtis  on  Executive  Power  ;  re- 
printed 2  Curtis'  Works,  309.  Compare 
1  Curtis'  Life,  240,  349. 


Opinions  of  Founders  of  Republic  on 
Habeas  Corpus,  &c.   Washington,  IbOl. 

Facts  and  Authorities  on  the  Suspen- 
sion of  Writ  of  Habeas  Corpu.s,  1864. 
Anon. 

The  Privilege  of  the  Writ  of  Habeas 
Corpus  under  the  Constitution  of  the 
United  States.  In  what  it  consists.  How 
it  is  allowed.  How  it  is  suspended.  It 
is  the  regulation  of  the  law,  not  the  au- 
thorization of  an  exercise  of  legislative 
power.     Philadelphia,  1862. 

A  Reply  to  Horace  Binney's  Pamph- 
let on  the  Habeas  Corpus,  by  C.  H.  Gross. 
Philadelphia,  1862. 

Reply  to  Horace  Binney,  on  the  Privi- 
lege of  the  Writ  of  Habeas  Corpus  under 
the  Constitution,  by  a  Member  of  the 
Philadelphia  Bar.  James  Challen  &  Son, 
Philadelphia,  1862. 

A  Treatise  on  the  Martial  Power  of 
the  President  of  the  United  States.  By 
Daniel  Gardner,  Jurist. 

War  Power  of  the  President.  By  J. 
Hermans,  Loyal  Publication  Society,  No. 
32.  C.  S.  Westcott  &  Co.,  Printers,  1863. 

Argument  of  John  A.  Bingham,  Spe- 
cial Judge  Advocate,  on  the  Constitution 
ality  of  the  Trial  of  the  Assassins  of 
President  Lincoln  by  a  Military  Commis- 
sion, in  Mrs.  Surratt's  Trial ;  also  repub- 
lished in  pampldet  form. 

Speech  of  Senator  R.  S.  Field,  of  New 
Jersey,  in  the  United  States  Senate,  Jan- 
uary 7th,  1863.  Towers  &  Co.,  Washing- 
ton, 1863. 

An  undelivered  Speech  on  Executive 
Arrests,  by  C.  R.  Ingersoll  Philadelphia, 
1862. 

Several  of  these  pamphlets  may  occa- 
sionally be  bouglit  bound  together,  un- 
der the  title  of  "  Canipbell's  Pamphlets," 
"  Martial  Law  and  Habeas  Corpus,"  &c. 
Incomplete  sets  may  be  found  in  the  libra- 
ries of  Harvard  University,  of  Hon.  David 
Dudley  Field,  and  of  the  author  of  this 
work,  who  has  a  collection  formerl}'  owned 
by  Charles  O'Connor  ;  and  in  some  of  the 
bookstores  at  Washington. 

Dr.  Francis  Wharton,  says,  in  his 
Criminal  Pleading  and  Practice,  9th  Ed., 
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sought,  and  sworn  to  by  the  complainant,  settuig  forth  the  facts 
concerning  the  detention  of  the  party  restrained,  in  whose  custody 
he  is  detained,  and  by  virtue  of  what  claim  or  authority,  if  known. ^ 
It  seems  that  it  is  not  necessary  that  the  application  be  made  by 
the  prisoner  or  by  some  one  whom  he  has  authorized  to  represent 
him,  but  that  the  writ  may  be  granted  at  the  request  of  a  stran- 


§  979,  note  2,  after  enumerating   some, 
but  not  all  the  above-named  works  :  — 

"  The  following  conclusions  may  now 
be  ventured  on  tlie  topics  discussed  in  the 
foregoing  publications  :  First :  The  Presi- 
dent of  the  United  States  has  no  constitu- 
tional power  to  suspend  the  writ  of  habeas 
corpus.  Second :  On  tiie  return  by  a  general 
military  officer,  in  time  of  war,  that  he 
holds  the  relator  either  as  a  military  sub- 
ordinate, or  as  a  spy,  or  as  deserter,  or  as 
a  prisoner  of  war,  an  attachment  should  be 
refused.  Infra,  ^  dm.  Third :  When  a. 
person,  not  in  military  service,  or  a  pris- 
oner of  war,  or  charged  with  being  a  spy 
or  deserter,  is  arrested  by  any  authority 
whatsoever,  he  should  be  discharged  by  a 
Federal  judge  on  habeas  corpus,  unless 
there  is  evidence  produced  against  him 
at  the  hearing  sufficient  to  justify  an  in- 
dictment to  be  found  against  him  by  a 
grand  jury.  See  Ex  parte  Milligan,  4 
Wall.  3.  Fourth :  If  the  return  be  that 
the  relator  is  held  under  Federal  author- 
ity, the  revision  by  a  writ  of  habeas  corpus 
is  vested  exclusively  in  tlie  Federal  courts. 
Infra,  §§  980,  990.  According  to  Judge 
Curtis,  '  Military  law  is  that  system  of 
laws  enacted  by  the  legislative  power  for 
the  government  of  the  army  and  navy  of 
the  United  States, and  of  the  militia  when 
called  into  the  actual  service  of  the 
United  States.  It  has  no  control  wliat- 
ever  over  any  person  or  any  property  of 
any  citizen.  It  could  not  even  apply  to 
the  teamsters  of  an  army  save  by  force 
of  express  provisions  of  the  laws  of  Con- 
gress making  such  persons  amenable 
thereto.  The  persons  and  property  of 
private  citizens  of  the  United  States  are 
as  absolutely  exempted  from  tiie  control 
of  military  law  as  they  are  exempted 
from  the  control  of  the  laws  of  Great 
Britain.  But  there  is  also  martial  law. 
What  is  this  ?  It  is  the  will  of  a  mili- 
tary commander  operating  without  any 
restraint,  save    his  judgment,  upon  the 


lives,  upon  the  property,  upon  tiie  en- 
tire social  and  individual  condition  of  ail 
over  whom  this  law  extends.  ...  In 
time  of  war,  witiiout  any  special  legisla- 
tion, not  the  Commander-in-cliief  only, 
but  every  commander  of  an  expedition  or 
of  a  military  post,  is  lawfully  empowered 
by  the  Constitution  and  laws  of  the 
United  States  to  do  whatsoever  is  neces- 
sary to  accomplish  tlie  lawful  objects  of 
his  command.  .  .  .  But  when  tiie  military 
commander  controls  the  persons  or  pro- 
perty of  citizens  who  are  beyond  the 
sphere  of  his  actual  operations  in  the 
field,  when  he  makes  laws  to  govern  their 
conduct,  he  becomes  a  legislator.  .  .  . 
He  has  no  more  lawful  authority  to  hold 
all  the  citizens  of  the  entire  country,  out- 
side of  the  sphere  of  his  actual  operations 
in  the  field,  amenable  to  his  military 
edicts,  than  he  has  to  holdall  the  property 
of  the  country  subject  to  his  military  re- 
quisitions.' 2  Curtis'  Life  and  Works, 
327." 

Compare  authorities  cited  in  Lawrence's 
Wheaton,  516—520,  as  to  distinction  be- 
tween martial  and  military  law,  and  the 
right  to  suspend  the  writ  of  habeas  corpus. 
Between  martial  law  and  military  law 
the  distinction  is  this  :  Martial  law  is  the 
law  adopted  by  civilized  belliarerents  in 
matters  connected  with  army  discipline  ; 
military  law  is  the  law  a  conqueror  im- 
poses in  a  subjugated  province  to  deter- 
mine matters  of  State.  See  Whart.  Com. 
Am.  Law,  §§  .37,  38  :  Ex  parte  Mason,  105 
U.  S.  696 ;  infra,  §  979.  See,  also.  Waters 
V.  Campbell,  5  Sawj^er,  17. 

Charles  Sumner,  in  his  speech  of  June 
27,  1862,  took  the  ground  that  the  power 
of  Congress  in  this  relation  was  supreme. 

See  also  The  War  Powers  of  the  Presi- 
dent and  the  Legislative  Powers  of  Con- 
gress in  Relation  to  Rebellion,  Treason, 
and  Slavery,  by  William  Whiting.  Tenth 
edition,  Boston,  1802. 

§  3G7.     1  U.  S.  R.  S.  §  754. 
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ffer  who  has  no  leo'al  interest  in  the  matter  :  -  but  it  is  the  safer 


2  Ex  parte  Des  Rochers,  1  McAllister, 
68;  In  re  Hojle,  12  Chic.  L.  N.  279;  s.  c. 
9  Am.  L.  Rec.  6.5 ;  Re  P'erreiis,  .3  Ben.  445. 
But  see  Re  Poole,  2  McArtliur  (D.C.) 
583. 

"Among  the  important  questions  of 
practice  left  apparently  unsettled  in  the 
United  States  courts  is  one  of  very  great 
importance  in  relation  to  the  application 
for  a  habeas  corpus.  The  writ  of  habeas 
corpus  is  not  only  a  writ  of  right,  but  it  is 
a  writ  of  very  great  emergency,  and  the 
circumstances  under  which  it  is  applied 
for  are  not  generally  very  favorable  to  any 
great  amount  of  meditation  or  contempla- 
tion as  to  what  is  the  proper  practice  to 
be  pursued.  The  question  which  we  wish 
to  discuss  is  this  :  Can  any  one,  except  the 
party  detained,  appl}'  for  a  writ  of  habeas 
corpus  in  the  United  States  courts  ? 

'•  The  difHculty  is  not  imaginary.  It 
is  one  which  has  been  felt  repeatedly, 
and,  if  we  are  correctly  informed,  it  is 
one  on  which  even  now  the  Federal  judges 
are  divided  in  opinion.  It  may  be  worth 
while,  therefore,  to  pursue  the  subject 
with  some  little  detail,  especially  to  ascer- 
tain to  what  statutes  the  different  deci- 
sions are  applicable.  The  discussion  of 
this  question  must  be  divided  into  three 
periods,  — .first,  from  the  Judiciary  Act 
of  1780  to  the  act  of  1867;  second,  from 
the  Act  of  1867  to  tiie  Revised  Statutes 
of  1874  ;  and  third,  the  law  under  the 
Revised  Statutes.  The  Judiciary  Act 
of  1789  (1  Stat.  81  ;  Act  of  Sept.  24, 
1789,  §  14),  while  it  gives  the  power 
to  the  courts  to  issue  the  writ  of  habeas 
corpus,  does  not  indicate  in  any  way  who 
may  apply  for  the  writ.  It  has  been 
held  repeatedly,  however,  that  while  the 
United  States  courts  derive  their  juris- 
diction to  issue  the  writ  entirely  from  the 
statutes,  that  the  proceedings  in  regard 
to  obtaining  it  are  goverm-d  by  the  com- 
mon law  of  England  as  it  stood  at  the 
time  of  the  adoption  of  the  Constitution, 
except  so  far  as  it  has  been  altered  in  tliat 
regard  by  Congress.  E.r  parte  Kaine.  8 
Blatchf.  1  ;  U  S.  Cir.  Ct.,  S.  D.  N.  Y.,  1853; 
Ex  pnite  Watkins,  3  Pet.  193.  Therefore 
it  wonld  seem  that,  in  tlie  absence  of  any 
limitation,  any  one  (perhaps  even  to  the 


extreme  to  which  the  doctrine  has  been 
carried  by  some  of  the  English  cases,  as, 
for  instance,  the  case  of  the  Hottentot 
Venus,  13  East,  194),  may  apply  for  the 
writ,  unless  it  is  evident  from  the  petition 
itself  that  the  applicant  has  no  interest 
whatever  in  the  person  in  custody.  In- 
deed this  was  the  rule  laid  down  in 
Wheeler  v.  Williamson  (U.  S.  Dist.  Ct., 
E.  D.  Pa.,  1855),  4  Am.  Law  Reg.  5,  where 
Judge  Kane  held  that  anj^  one  may  apply 
for  the  writ,  and  that  it  was  for  the  party 
detained  to  allege  want  of  authority,  if 
such  want  of  authority  existed.  Of  course 
this  doctrine  must  be  restrained  within 
the  limits  of  common  sense  and  reason  ; 
for  it  is  apparent  that,  where  the  face  of 
the  petition  shows  that  the  applicant  is 
not  entitled  to  the  writ,  it  will  not  be 
granted. 

"  The  first  case,  so  far  as  we  have 
ascertained,  in  wliich  the  question  was 
treated  was  the  United  States  v.  Ander- 
son, in  the  Federal  court  of  Nashville, 
1812,  Cooke  (Tenn.),  143.  In  that  case  it 
was  lield  that  a  minor,  enlisted  contrary 
to  the  Act  of  Congress,  is  illegally  con- 
fined, and  that  he  must  be  discharged 
upon  habeas  corpus,  on  the  petition  of  his 
father,  and  this  whether  the  recruit  de- 
sires it  or  not.  Of  course  it  clearly  ap- 
peared in  this  case  by  the  petition  that 
the  father,  as  father,  was  entitled  to  the 
custody  and  servi.jes  of  his  minor  child. 
The  case  was  decided  on  English  authori- 
ties, and  the  doctrine  was  ver\^  broadly 
laid  down  that  any  one  interested  may 
apply  for  the  writ.  The  next  case  was 
United  States  v.  Green  (Cir.  Ct.,  D.  R.  I., 
1824),  3  Mason,  382.  In  this  case  the 
writ  was  allowed  by  Judge  Story  to  a 
father  to  raise  the  question  of  the  rightful 
custody  of  his  child,  who  he  alleged  was 
detained  by  the  grandfather  of  the  child. 
The  parties  to  the  proceedings  were  citi- 
zens of  two  different  States,  the  father 
of  New  York,  and  the  grandfather  of 
Rhode  Island.  The  question  as  to  the 
jurisdiction  was  not  apparently  raised ; 
and  it  has  been  souglit  from  this  fact  to 
question  the  authority  of  the  case,  but  it 
is  apparent  that  this  is  an  argument  which 
cuts  both  ways,  for  it  may  have  been  that 
it  was  tiiougiit  useless  to  raise  it,  and  it 
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practice  for  the  complaint  in  such  a  case  to  show  some  good 


certainly  could  not  have  escaped  Judge 
Story's  attention,  for  he  seems  to  have 
carefully  considered  the  case.  Tiie  mat- 
ter was,  however,  compromised  before 
final  adjudication  ;  but  no  question  seems 
to  have  been  raised  as  to  the  riglit  of 
tlie  fatiier  to  apply  for  the  writ.  In  1844 
tiiere  were  two  important  cases.  The 
first  was  the  Matter  of  Barry  {2  How.  65), 
in  which  a  petition  was  filed  in  the  United 
States  Supreme  Court  to  bring  up  tlie 
body  of  the  infant  daughter  of  the  peti- 
tioner, alleged  to  be  in  tlie  custody  of  the 
grandmother  of  the  child  in  New  York. 
The  United  States  Supreme  Court  held, 
per  Judge  Story,  that  tlie  original  juris- 
diction of  the  United  States  Supreme 
Court  does  not  e.xtend  to  the  case  of  a 
petition  b}' a  private  individual  for  halieas 
corpus  to  bring  up  tlie  body  of  his  child. 
Tlie  ap])lication  was  therefore  dismissed, 
'leaving  the  petitioner  to  seek  redress  in 
such  other  tribunal  of  the  United  States 
as  may  be  entitled  to  grant  it'  (p  66). 
Upon  this  liint  the  petitioner  applied  to 
the  Circuit  Court  in  tliis  district ;  but 
tliere  again  he  was  unsuccessful,  Juilge 
Biatchford,  who  was  sitting  in  tiiat  court, 
holding  that  the  Uniteil  States  courts  de- 
rived their  jurisdiction  entirely  from 
statute  ;  that  they  had  none  of  the  com- 
mon-law power  of  a  parens  putrioe,  and 
could  not  interfere  in  the  relations  of 
parent  and  child.  This  case  is  reported 
very  insufficiently  in  7  Law  Rep.  374." 
Since  this  article  was  written  it  lias  been 
reported  in  42  Fed.  R.  113,  and  136  U.  S, 
597.  "The  matter  also  went  through  the 
various  courts  in  this  State,  appearing  in 
Hill  and  Wendell's  Reports,  but  need  not 
be  more  fully  referred  to  here.  No  ques- 
tion seems  to  Iiave  been  raised,  on  the 
point  of  practice,  as  to  whether  any  one 
except  the  party  restrained  may  apply 
for  the  writ,  but  the  matter  was  decided 
upon  the  particular  ground  already  stated. 
In  the  same  year  was  a  case  growing  out 
of  the  famous  Dorr  rebellion  (Er  parte 
Dorr,  3  How.  10-3),  where  the  counsel 
and  friends  of  Dorr,  who  was  then  im- 
prisoned in  Rhode  Island  State  Prison, 
under  a  life  sentence,  upon  conviction  of 
treason,  applied  for  the  writ  upon  the  al- 
legations that  personal  access  to  Dorr  to 


ascertain  whether  or  not  lie  desired  a 
writ  of  error  to  the  United  States  Su- 
preme Court  to  review  his  conviction 
was  denied.  The  United  States  Supreme 
Court  decided  that  neither  the  Supreme 
Court  nor  any  other  court  of  the  United 
States  or  judge  thereof  can  issue  a  habeas 
corpus  to  bring  up  a  prisoner  who  is  in 
custody  under  execution  of  a  sentence  in 
a  State  court  for  any  other  purpose  than 
to  be  used  as  a  witness,  and  further  re- 
fused a  writ  of  error,  as  it  appeared  that 
counsel  did  not  act  under  authority  of 
Dorr.  In  this  case  nothing  was  said  which 
can  throw  any  light  upon,  or  impose  any 
limitation  upon,  the  right  of  a  third  party 
to  apply  for  a  writ  oi  habeas  corpus,  as  the 
matter  was  decided  upon  the  grounds  we 
have  stated.  A  case  wliicli  excited  great 
commotion  in  its  day  was  one  in  the 
United  States  Circuit  Court  of  the  East- 
ern District  of  Pennsylvania,  in  18-5-5, 
Wheeler  v.  Williamson  (4  Am  Law  Reg. 
5)  Wheeler  was  the  owner  of  three 
slaves,  and  brought  them  to  Pennsyl- 
vania. Williamson,  as  he  alleged,  took 
them  from  him  forcibly,  and  detained 
them  without  authority  of  law.  Wheeler 
procured,  upon  these  allegations,  a  writ 
of  habeas  corpus,  requiring  respondent  to 
produce  before  the  court  the  three  slaves, 
which  the  respondent  did  not  do,  and 
finally  got  into  contempt.  The  opinion 
of  Judge  Kane  in  this  case  is  very  elabo- 
rate, and  held,  as  we  have  already  said 
above,  very  broadly  that  any  one  may 
applj-  for  the  writ,  and  that  the  party  de- 
tained is  the  one  to  allege  the  want  of 
authority  to  apply  for  it.  He  also  held 
that  a  motion  to  quash  the  proceeding 
cannot  be  made  by  a  volunteer.  In  Ex 
parte  Des  Rochers  (Cir.  Ct.  D.  Cal.,  18.56  ; 
1  McAll.  68),  the  court  distinctly  liehl 
that  the  writ  might  be  issued  upon  the 
petition  of  any  third  person  who  had  an 
interest  in  the  party  restrained.  Tins 
was  a  very  curious  case,  and  seems  to 
have  been  a  proceeding  brought  to  rescue 
from  the  clutches  of  the  Vigilance  Com- 
mittee the  notorious  David  S.  Terr3%  re- 
cently killed  in  an  attack  on  Chief  Justice 
Field  of  the  Supreme  Court.  After  hav- 
ing stabbed  one  of  their  so-called  officers, 
who  was  attempting  to  make  an  arrest, 
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reason  for  not  obtaining  the  consent  of  the  party  detained.     A 


Terry  had  been  imprisoned  by  this  self- 
constituted  body,  whicli  after  it  got  him 
did  not  know  what  to  do  with  him,  but 
put  him  througli  the  form  ot  a  trial,  of 
which  the  result  was  somewliat  remarlc- 
able ;  lie  being  found  guilty,  and  then  let 
off.  Des  Rochers,  tlie  instrument  em- 
ployed to  effect  the  liberation  of  Terry, 
obtained  a  writ  of  habeas  corpus  upon  a 
petition  setting  forth  that  David  S.  Terry 
was  one  of  the  justices  of  the  Supreme 
Court  of  California,  and  that  he  was  held 
in  illegal  custody  ,  that  petitioner  had  a 
suit  pending  in  the  said  court,  and  that  by 
reason  of  Terry's  detention  the  term  of 
the  court  could  not  be  held,  and  petitioner's 
suit,  with  the  other  business  of  the  court, 
proceeded  with.  The  court  held  that  the 
petition  showed  a  sufficient  interest  of  pe- 
titioner in  the  person  restrained, and  grant- 
ed the  writ.  Before  it  could  be  served 
however,  Terry  was  released.  Neither 
in  Bancroft,  2  Popular  Tribunals,  ch.  27, 
nor  in  the  recent  History  of  California,  by 
Royce,  ch.  5,  is  any  mention  made  of  tliis 
singular  proceeding.  In  Ex  parte  Everts 
(Cir.  Ct.  D.  O.,  1858),  1  Bond,  197,  the 
Circuit  Court  refused  to  interfere  to  ob- 
tain the  custody  of  a  child,  saying  it  could 
not  regulate  the  relations  of  parent  and 
child,  holding  substantially  the  same  doc- 
trine as  Ex  parte  Barry  (7  Law  Reporter, 
374),  already  noticed.  The  question  as 
to  whether  a  third  party  could  sue  out 
the  writ  was  not  examined  A  contrary 
doctrine  was  maintained  in  Bennett  r. 
Bennett  (Dist.  Ct.  D.  Or.,  18G7  ,  Deady, 
299).  In  that  case  the  petitioner,  in  whose 
favor  a  California  decree  of  divorce  had 
been  granted,  by  which  she  was  given 
the  Trfetody  of  her  child,  obtained  a  writ 
to  recov^^the  child,  who  had  been  taken 
froM&h^  bjifthe  father.  Tiie  child  was 
restoiedjio  tne  petitioner  by  the  District 
CoiiS  i<>ortgthe  return  to  the  writ,  in 
accJ?T(laj»ce.jvith  the  California  decree. 
Streas  Was^id  upon  the  fact  that  the 
panKs,3a^<&ig  been  divorced,  no  longer 
hadj.bjQforffi  of  law,  the  same  domicile; 
anSQh^,  iinfact,  liy  change  of  residence 
they  ifid  "become  citizens  of  different 
St|^8.  The  court  pointed  out  that  in 
the  Barry  case  this  difference  of  citizen- 
ship did  not  exist.     Before  the  decision 


of  Bennett  v.  Bennett,  just  cited,  the  law 
had  been  altered  ;  but  this  alteration  was 
not  called  to  the  attention  of  the  court, 
as  the  case  was  decided  squarely  and 
fairly  under  the  original  Judiciary  Act  of 
1789.  Taking  all  the  cases  we  have  cited 
together,  therefore,  we  find  that,  from  the 
Judiciary  Act  of  1789  down  to  1867,  the 
United  States  courts  have  repeatedly 
granted  writs  upon  the  petition  of  parties 
other  than  the  person  restrained,  and  that 
in  no  case  has  any  application  been  denied 
on  the  ground  that  the  person  restrained 
was  not  the  petitioner.  It  is  true,  as  we 
have  seen,  that  in  cases  involving  the  cus- 
tody of  children,  the  court  has  sometimes 
refused  to  act ;  but  this  refusal,  was  not 
based  in  any  case  upon  the  question  of 
practice,  but  upon  the  power  of  the  court 
to  grant  the  relief  sought  for.  Whether 
or  not  the  United  States  courts  have 
jurisdiction  to  act  in  such  cases,  where 
no  money  value  is  involved,  need  not 
here  be  considered.  Upon  this  point  the 
reader  may  consult  a  note  of  Judge 
Thompson  (18  Fed.  Rep.  68)  ;  and  also, 
on  the  other  hand,  the  remarks  of  the 
United  States  Supreme  Court  in  Wales 
V.  Whitney,  lU  U.  S.  564.  ('  Wives  re- 
strained by  husbands,  children  withheld 
from  the  proper  parent  or  guardian,  per- 
sons held  under  arbitrary  custody  by 
private  individuals,  as  in  a  mad-house,  as 
well  as  those  under  military  control,  may 
all  become  proper  subjects  of  relief  by 
the  writ  of  habeas  corpus'  p  571  )  We 
may  take  it  that  up  to  this  point,  there- 
fore, it  is  reasonably  certain  that  any  one 
interested  may  apply  for  the  writ,  whether 
he  be  or  be  not  the  person  whose  liberty 
is  restrained.  It  remains  to  consider  the 
effect  of  the  Act  of  1867,  and  then  of  the 
United  States  Revised  Statutes.  In  1867 
a  new  statute  covering  the  point  under 
discussion  was  enacted  (Act  of  Feb.  5, 
1867,  ch.  28,  §  1 ;  14  Stat.  385)  By  this 
Act  it  was  provided  that  'the  United 
States  courts,  or  any  judge  thereof,  may 
issue  writs  of  habeas  corpus  in  all  cases 
where  any  person  may  be  restrained  of 
his  or  her  liberty  in  violation  of  the  Con- 
stitution or  of  any  treaty  of  the  United 
States,  and  it  shall  be  lawful  for  imi/  per- 
son so  restrained  of  liis  or  her  liberty  to 
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deputy  marshal  holding  a  commissioner's  warrant  for  extradition 


apply  to  eitlier  of  tlie  said  justice  or  jus- 
tices for  a  writ  of  habeas  coriJus,  vvliicli 
application  shall  be  in  writing,  and  veri- 
fied by  affidavit,  and  shall  set  forth  the 
facts  concerning  the  detention  oj'l/ie  parti/ 
applyiiir/,'  &c.  It  will  be  seen  that  this 
language,  if  literally  taken,  would  restrict 
tiio  right  to  apply  for  a  writ  to  the  person 
actually  restrained.  '  Sucli  person,  so  re- 
strained of  his  or  her  liberty  '  is  the  only 
person  who  can  apply,  and  he  must  set 
forth  the  facts  '  concerning  the  detention 
of  the  party  applying.'  But,  in  fact,  under 
the  Act  of  18()7,  as  under  the  Judiciary 
Act  of  1789,  the  courts  have  granteil  the 
writ  upon  the  petition  of  third  parties. 
In  1869  the  matter  was  before  the  United 
States  District  Court  (S.  I).  N.  Y.),  In  re 
Ferrens  (3  Ben.  442).  In  this  case  the 
court  held  that  the  fact  that  the  peti- 
tioner was  the  wife  of  a  recruit,  who,  she 
alleged,  was  illegally  restrained  of  his 
libert}'  in  the  army,  and  was  dependent 
upon  him  for  support,  was  sufficient  to  au- 
thorize her  to  prosecute  the  writ.  Judge 
Blatchford  said  :  '  It  is  claimed  on  tiie 
part  of  the  United  States  that  the  writ 
must  be  dismissed  because  it  was  not 
prosecuted  by  the  recruit  himself ;  that 
no  one  can  prosecute  it  except  him- 
self, unless  it  be  shown  that  he  is  de- 
prived of  the  opportunity  of  preferring  a 
petition  himself,  and  that  such  fact  is  not 
shown  in  this  case.  It  has  never  been 
understood  at  common  law  that  authority 
from  a  person  unlawfully  imprisoned  or 
deprived  of  his  liberty  was  necessary  to 
warrant  the  issuing  of  a  habeas  corpus  to 
inquire  into  the  cause  of  his  detention. 
In  the  case  of  Tiie  People  c.  Mercein,  3 
Hill,  399-407  [this  was  a  branch  of  the 
litigation  already  referred  to  in  Ex  parte 
Barry],  the  Supreme  Court  of  New  York 
intimate  that  sucli  authority  from  the  per- 
son detained  is  not  ordinarily  necessary. 
In  the  caseof  Asliby  and  \Viiite(14  Howell 
State  Trials,  814)  the  House  of  Lords  in 
England,  in  1704,  resolved  "That  every 
Englishman,  when  he  is  imprisoned  by 
any  authority  whatsoever,  has  an  un- 
doubted right,  by  his  agent  or  friends,  to 
apply  for  and  obtain  a  writ  of  halieas  cor- 
pus in  order  to  procure  liis  liberty  by  due 
course  of  law."     Tliis  resolution  was  as- 


sented to  by  the  House  of  Commons 
(p.  826).  In  the  present  case,  the  peti- 
tioner states  in  her  petition  that  she  is 
the  wife  of  the  recruit,  and  is  dependent 
upon  him  for  support.  This  is,  I  think, 
sufficient  to  authorize  her  to  prosecute 
the  writ'  (p.  445).  By  the  Revised  Stat- 
utes ( 1874)  the  law  was  again  altered  on 
this  point.  Section  754  provides  :  '  Ap- 
plication for  writs  of  habeas  rur/jus  shall 
be  made  to  the  court,  or  justice,  or  judge 
authorized  to  issue  the  same  by  ccwnplaint 
in  writing,  sujned  by  the  person  fur  luliose 
relief  H  is  intended,  setting  forth  the  facts 
concerning  the  detention  of  the  party  re- 
strained, in  whose  custody  he  is  detained, 
and  by  virtue  of  what  claim  or  authority, 
if  known.  The  facts  set  forth  in  the 
complaint  shall  be  verified  by  the  oath 
of  the  person  making  the  application.'  And 
again,  section  760,  'The  petitioner  or  per- 
son restrained  may  deny  any  of  the  facts 
set  forth  in  the  return,  or  may  allege 
any  other  facts  that  may  be  material  in 
the  case,'  &c.  It  seems  to  us,  on  prin- 
ciple, that,  taking  the  language  of  the 
two  sections  together,  in  spite  of  the  di- 
rection that  the  petition  shall  be  '  signed 
by  the  party  for  whose  relief  it  is  in- 
tended,' that  there  is  a  very  evident  in- 
tention to  distinguish  between  the  party 
restrained  and  the  petitioner.  Tiiis  is 
very  plain  in  section  760;  and  accord- 
ingly we  find  that  the  decisions  under  the 
new  act  are  based  on  this  idea.  In  1876 
the  case  of  Poole  was  before  the  Supreme 
Court  of  the  District  of  Columbia  (2  Mc- 
Arthur,  583),  and  it  was  held  that  no  per- 
son has  a  right  to  sue  out  the  writ  on 
behalf  of  a  minor,  unless  it  appears  that 
the  person  has  a  right  to  the  custody  or 
control  of  the  minor,  or  has  been  invited 
by  the  minor  to  sue  out  such  writ,  or  by 
his  guardian,  or  parents,  or  bondsmen  en- 
titled by  law  to  interfere  with  liis  cus- 
tody. (This  was  the  case  of  a  juvenile 
acrobat.)  In  re  Hoyle  (12  Chicago  Legal 
News,  279),  was  a  case  in  the  Circuit 
Court,  District  of  California,  1880,  and 
was  a  contest  between  different  officials 
for  the  custody  of  Hoyle,  who  had  noth- 
ing to  do  with  the  application  for  the 
writ,  and  who,  under  the  circumstances, 
if  he  had  been  consulted,  would  doubtless 
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may  by  a  writ  of  habeas  corpus  obtain  a  prisoner  in  a  State  jail 
under  civil  process.^  An  early  case  holds  that  when  the  prisoner 
has  been  committed  to  jail  by  a  public  officer,  the  complaint 
should  be  accompanied  by  a  copy  of  the  commitment,  or  an 
affidavit  that  the  jailer  has  refused  a  copy.'*     The  petition  must 

have  opposed  it  most  strenuously.  Judge  been  no  objection  taken  to  tliis  ;  but  im- 
Hofftnan  did  not  decide  the  point  under  mediately  thereafter  another  petition  was 
discussion,  but  said  in  reference  to  it :  presented  by  a  citizen  of  West  Virginia, 
'  VVliatever  may  be  the  scope  or  limit  of  and  subsequently  the  name  of  the  party 
the  act,  there  is  no  question  but  in  the  restrained  was  substituted  for  that  of  tlie 
United  States  courts  we  are  limited  by  petitioner,  and  the  proceedings  on  the 
the  statute  which  confers  the  power  upon  petition  were  conducted  in  his  name.  At 
us.  The  first  question  on  which  the  Cir-  wliat  particular  stage  of  the  proceedings 
cuit  Judge  entertained  some  doubt,  and  the  substitution  of  the  name  was  made 
called  my  attention  to  it,  is,  that  applica-  does  not  appear;  but  there  seems  to  iiave 
tion  for  writs  of  habeas  corpus  shall  be  been  no  objection  taken  to  the  petition 
made  to  the  court  or  justice  autiiorized  to  being  signed  by  the  citizen  or  by  the  gov- 
issue  the  same,  by  complaint  in  writing,  ernor.  The  foregoing  are,  we  think,  all 
signed  for  [bij  ;<']  the  person  for  whose  re-  the  decisions  published  upon  this  inter- 
lief  it  is  intended.  Section  760  provides  esting  question,  and  they  seem  to  us  to 
that  the  petitioner,  or  tlie  party  impris-  settle  with  reasonable  clearness  the  prop- 
oned or  restrained,  may  deny  any  of  the  osition  that  a  writ  can  be  granted  upon 
facts;  seeming  to  contemplate  that  the  the  petition  of  any  party  interested  in  the 
petitioner  may  be  one  person  and  the  party  restrained.  It  will  have  been  seen 
party  restrained  another.  I  should  be  that  the  cases  are  uniform,  in  spite  of  dif- 
very  reluctant  to  give  so  narrow  a  con-  ferent  clianges  of  statute.  Tliere  are 
struction  to  this  act  as  will  preclude  from  other  questions  of  interest  in  relation  to 
its  benefits  all  persons  who  are,  by  tlie  the  history  of  habeas  corpus  in  the  United 
circumstances  of  their  restraint,  deprived  States  courts  ;  for  the  history  of  tlie  writ 
of  the  opportunity  of  signing  the  peti-  is  intimately  connected  with  tlie  history 
tion,  and  where  good  cause  is  shown  that  of  the  country  itself.  The  nullification 
the  petition  could  not  be  signed.'  As  to  proceedings  in  South  Carolina,  the  coni- 
the  circumstances  of  the  application,  tiie  plications  arising  from  the  McLeod  case 
judge  said.  'I  think  it  open  to  grave  in  this  State,  and  the  Civil  War,  —  all 
doubt  whether,  under  the  narrow  and  re-  sliow  their  effects  in  the  legislation  of 
stricted  terms  by  which  the  jurisdiction  Congress  in  relation  to  this  great  writ. 
of  habeas  corpus  is  conferred,  the  writ  can  But  want  of  space  forbids  our  pursuing 
be  used  to  transfer  a  prisoner  contrary  to  the  subject  further.  On  the  subject  gen- 
his  wishes,  and  on  the  application  of  erally,  see  a  very  exhaustive  note  by 
parties  claiming  his  custody,  from  the  cus-  Seymour  D.Thompson  (18  Fed.  R.  68), 
tody  of  the  persons  holding  him  to  those  and  also  a  very  good  article  on  habeas 
who  claim  him.  To  apply  the  writ  for  corpus,  '  The  Jurisdiction  of  the  Federal 
such  a  purpose  the  language  of  the  stat-  Courts  in  Habeas  Corpus  Cases.'  12 
tite  must  receive  a  very  literal  construe-  Criminal  Law  Magazine,  1*J3. 
tion.'  In  point  of  fact,  the  restrained  "  We  believe  tliat  in  the  foregoing  ar- 
party,  where  a  habeas  corpus  is  procured  tide  all  the  cases  upon  the  precise  point 
without  his  consent  and  against  his  will,  have  been  for  the  first  time  brought 
has  an  action  on  the  case  against  the  party  together."  {Editorial  by  Theodore  Con- 
so  procuring  it.  In  a  case  in  the  United  nollif  in  Neiv  York  Law  Journal,  June  5, 
StatesCircuitCourt,  District  of  Kentucky,  1890.) 

and  whicli  went  to  the  United  States  Su-  ^  In  re  Mincau,  45  Fed.  R.  188. 

preme  Court  (Mahon  d.  Justice,  127  U.  S.  *  Harrison's  Case,  1  Cranch  C.  C.  159; 

700),  the  petition  was  by  the  Governor  United  States  v.  Bollraan,  1  Cranch  C.  C. 

of  West  Virginia.    There  seems  to  have  373. 
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show  the  jurisdiction  of  the  court  or  judge  to  grant  the  writ.^ 
Tlie  petitioner  may  state  facts  outside  of  and  not  inconsistent 
with  the  record,  showing  that  the  court  vnider  the  process  of  which 
the  prisoner  is  held  has  no  jurisdiction  over  his  person,  or  in 
respect  to  the  subject  with  which  he  is  charged.^ 

When  the  proceedings  of  an  inferior  tribunal  are  reviewed  by 
a  writ  of  habeas  corpus,  a  writ  of  certiorari  issues  with  it  and 
should  be  asked  in  the  complaint.'^ 

The  court  or  judge  to  whom  such  an  application  is  made  should 
forthwith  grant  a  writ  of  habeas  corpus,  unless  it  appears  from  the 
petition  that  the  party  is  not  entitled  thereto.^  A  decision  under 
one  writ  refusing  to  discharge  the  prisoner  has  been  held  to  be 
no  bar  to  the  issue  of  any  number  of  subsequent  writs.^     Instead 


s  Ex  parte  Milburn,  9  Pet.  704,  note. 
A  general  averment  tliat  the  petitioner 
is  detained  in  violation  of  the  Consti- 
tution and  laws  of  the  United  States, 
and  tliat  the  court  below  had  "no  juris- 
diction or  authority  to  try  and  sentence 
him  in  the  manner  and  form  above 
stated,  is  an  averment  of  a  conclusion 
of  law,  and  not  of  facts,  that  would,  if 
found  to  e.xist,  displace  the  presumption 
tiie  law  makes  in  support  of  the  judg- 
ment." Re  Cuddy,  Petitioner,  131  tj.  S. 
280,  286,  per  Mr.  Justice  Harlan. 

6  In  re  Mayfield,  Petitioner,  141  U.  S. 
107,  116;  Re  Cuddy,  Petitioner,  131  U.  S. 
280. 

7  Ex  parte  Burford,  3  Cranch,  448 ; 
Ex  parts  Bollnian,  4  Cranch,  75 ;  Ex  parte 
Martin,  5  Blatchf.  303;  In  re  Stupp,  12 
Blatchf.  501.     See  §  365. 

»  U.  S.  R.  S.  §  755. 

9  Ex  parte  Kaine,  3  Blatchf.  1.  But 
see  s.  c.  14  How.  103 ;  Ex  parte  Robinson, 
6  McLean,  355 ;  Ex  parte  Cuddy,  40  Fed. 
R.  62.  Ex  parte  Jugiro,  44  Fed.  R.  754, 
per  Lacombe,  J. ;  — 

"This  is  the  second  application  to  this 
court  for  a  writ  of  /laheas  corpus  by  this 
petitioner  under  the  same  conviction,  and 
two  of  tlie  grounds  upon  whicii  he  bases 
his  present  application  —  viz.,  tiie  alleged 
fact  that  persons  of  his  race  and  color 
were  excluded  because  of  their  race  and 
color  from  the  jury  list  and  panel,  and 
the  alleged  fact  that  proper  counsel  were 
not  assigned  to  him  by  the  State  court  — 
existed  when  he  made  his  former  appli- 


cation. Whether  this  is  the  second  or 
twenty-second  application,  however,  is 
immaterial.  Under  the  statutes  as  they 
stand  it  seems  to  be  left  for  the  peti- 
tioner alone  to  determine  not  only  how 
many  times  he  will  apply  for  the  writ, 
and  whether  he  will  appeal  from  its  de- 
nial, but  also  how  often  he  will  by  such 
appeal  invoke  the  operation  of  section 
76ti,  Rev.  St.  U.  S  ,  wliich  provides  that 
until  final  judgment  tliereon  any  proceed- 
ing against  his  person  under  State  au- 
thority shall  be  null  and  void.  What  tlie 
precise  effect  of  tiie  peculiar  phraseology 
of  the  last-cited  section  may  be,  whether, 
pending  such  appeal,  it  operates  as  a 
stay,  or  merely  as  a  warning  that  who- 
ever, under  State  authority,  may  take 
any  proceeding  against  the  person  of  the 
petitioner  does  so  at  his  peril,  is  not  now 
before  this  court  for  decision.  The  only 
matters  now  presented  on  the  appeal 
are  its  formal  allowance  and  the  fi.xiiig 
of  the  return  day,  as  to  both  of  whicli 
this  court  has  no  discretion." 

Tlie  opinion  of  the  New  York  Court 
of  Appeals  and  of  tiie  press  upon  this  and 
similar  applications  is  stated  in  the  follow- 
ing extract  from  an  editorial  in  the  Al'ianij 
Law  Journal  of  July  11,  1891,  written  by 
Professor  George  W.  Kirchwey:  — 

"  Tiie  New  York  Court  of  Appeals 
struck  a  popular  chord  in  its  recent  de- 
nunciation of  counsel  for  their  dilatory 
tactics  in  the  electrical  execution  cases. 
Tlie  particular  case  under  consideration 
was  that  of  the  Japanese  murderer  Jugigo, 
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of  issuing  the  writ  in  the  first  instance  the  court  may  enter  a  rule 
to  show  cause  why  it  should  not  issuc.^*^     The  Supreme  Court  will 


who  was  tried  and  condemned  to  deatli  in 
December,  1889,  and  whose  case  lias  been 
twice  appealed  to  the  Supreme  Court  of 
the  United  States,  and  had  been  twice 
before  considered  by  the  Court  of  Ap- 
peals. Though  the  opinion  of  the  court 
was  necessarily  confined  to  the  case  in 
hand,  its  criticism  was  obviously  intend- 
ed to  cover  all  of  the  cases,  from  that 
of  Kemmler  down  to  that  of  the  latest 
aspirant  for  the  euthanasia  of  the  elec- 
trical chair.  After  reciting  the  earlier 
history  of  the  case,  down  to  and  includ- 
ing the  affirmance  in  October,  1890,  of  the 
original  judgment  of  conviction,  the  court 
proceeds  to  express  its  opinion  in  the  fol- 
lowing untrammelled  terms .  — 

"  '  The  subsequent  proceedings  in  the 
case  on  behalf  of  the  defendant  have 
been  discreditable  to  the  administration 
of  justice.  His  case  has  been  twice  to 
the  Supreme  Court  of  the  United  States, 
and  is  now  here  for  the  third  time,  and 
thus  the  courts  have  been  needlessly 
vexed  for  no  possible  purpose  except  de- 
lay. Upon  this  occasion  a  motion  is  made 
for  a  reargument  of  the  case  after  the  lapse 
of  nearly  a  year  from  the  original  argu- 
ment, upon  pretexts  manifestly  frivolous, 
and  for  which  there  can  be  no  possil)le 
excuse  or  justification,  and  which  will 
not  now  be  dignified  by  any  further  no- 
tice. When  all  the  forms  of  law  have 
been  observed,  and  the  defendant  has  had 
ever}'  opportunity  to  make  his  defense, 
and  his  conviction  has  been  affirmed  by 
the  highest  court  of  the  State,  the  con- 
test in  the  courts  should  end,  and  the 
final  judgment  should  be  executed,  unless 
the  governor  of  the  State  in  the  exercise 
of  his  clemency  should  grant  a  reprieve 
or  a  pardon.  The  forms  of  law  should 
not  be  used  to  subvert  the  criminal  law 
of  the  State.  Attorneys  and  counsellors 
admitted  to  practice  in  the  courts  of  this 
State  are  under  a  duty  to  aid  in  the  ad- 
ministration of  justice,  and  they  cannot 
consistently  with  this  duty  engage  in 
vexatious  proceedings  merely  for  the 
purpose  of  undermining  the  final  judg- 
ments  of  the   courts   and  defeating  the 


behests  of  the  law.  It  ought  to  be  a  sub- 
ject of  inquiry,  therefore,  whether  they 
can  thus  become  the  allies  of  the  crimi- 
nal classes  and  the  foes  of  organized 
society  without  exposing  themselves  to 
the  disciplinary  powers  of  the  Supreme 
Court.' "   People  v.  Jugigo,  128  N.  Y.  5by. 

"  This  utterance  of  the  supreme  tribu- 
nal of  the  State,  in  a  case  or  group  of 
cases  which  had  aroused  an  unusual  de- 
gree of  popular  interest,  and  whose  devel- 
opments had  been  keenly  followed  by 
the  public  mind,  was  at  once  adopted  as 
the  expression  of  public  opinion  upon  the 
question  involved;  and  the  seal  of  con- 
demnation was  at  once  shifted  by  the 
organs  of  that  opinion  from  the  courts 
and  the  supposed  employers  of  counsel 
in  these  cases  to  the  counsel  themselves. 
The  execution  of  the  poor  wretches  who 
have  this  week  been  sent  to  their  account 
are  celebrated  in  reputable  newspapers  as 
a  '  triumph  of  the  law,  not  only  over  tlie 
criminals  who  pay  the  penalty  of  their 
crimes,  but  also  over  the  attorneys  who 
have  so  long  obstructed  the  course  of  jus- 
tice without  reason  or  excuse.'  One  emi- 
nently respectable  journal,  perhaps  the 
best  of  its  kind  in  the  country,  makes 
this  comment  on  the  Court  of  Appeals' 
opinion  :  — 

"  '  The  theory  on  which  the  public  puts 
up  with  the  bar  is  that  the  lawyers  are 
ofiicers  of  the  courts,  and  equally  con- 
cerned with  the  judges  in  the  proper  and 
order]}'  administration  of  justice.  To 
have  the  bar's  privileges  converted  as 
they  have  been  in  these  murder  cases 
into  weapons  of  opposition  to  the  law, 
into  instruments  for  making  the  law 
contemptible  and  securing  impunity  for 
crime,  is  more  than  any  civilized  commu- 
nity can  bear  very  long.  So  we  trust  the 
Supreme  Court  will  use  any  powers  it  pos- 
sesses to  fill  the  lives  of  these  kalwas  cor- 
pus tricksters  with  some  kind  of  terror.' 

"  We  have  searched  the  files  of  our 
esteemed  contemporaries  in  vain  for  any 
expression  of  dissent  from  these  views. 
They  api)ear  to  be  absolutely  unaninious. 

"  With  all  due  respect  for  the  learned 


10  Ex  parte  Milburn,  9  Pet.  704,  note ;  Trial  of  Vallandigham,  45. 
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ordinarily  refuse  to  issue  the  writ  in  a  case  of  which  a  Circuit 
Court  of  the  United  States  has  jurisdiction,  unless  it  is  intended 


and  distinguislied  court  which  has  given 
us  our  text,  —  though  witii  much  less  for 
the  organs  of  pubHc  opinion  vvliich  have 
so  untiiinkingly  joined  in  tiie  iiue  and 
cry,  —  we  desire  to  enter  our  protest 
against  the  new  view  of  professional 
duty  which  is  here  propounded.  The 
Court  of  Appeals  has  our  profound  sym- 
patiiy  in  its  unequal  contest  with  the 
technicalities  of  the  law.  In  the  utter- 
ance above  quoted  it  has  with  force  and 
feeling  voiced  the  revolt  of  all  right- 
minded  men,  wliether  on  or  off  the  bench, 
against  that  iron  law  of  procedure  wliich 
in  the  halls  of  justice  spreads  a  net  for 
her  feet.  Probably  there  has  never  been 
a  time  in  the  history  of  legal  procedure 
in  this  country  or  in  England  when  this 
protest  was  more  needed  than  it  is  at  the 
present  time.  The  exigencies  of  our  com- 
plex modern  life  have  driven  our  lawyers 
to  put  the  ancient  weapons  of  their  pro- 
fession to  new  and  unexpected  uses.  To- 
day it  is  the  writ  of  habeas  corpus  which  is 
used  again  and  again  in  the  forlorn  hope 
of  saving  a  client  from  death  ;  yesterday 
it  was  tlie  writ  of  injunction,  whose  lavish 
use  in  behalf  of  great  corporations  stirred 
the  popular  indignation ;  to-morrow  it  may 
be  that  another  emergency  will  bring  an- 
other of  the  ancient  remedies  out  of  the 
scabbard  to  aid  or  embarrass  the  admin- 
istration of  justice.  But  in  all  tiiese  cases, 
be  it  remembered,  the  counsel,  who  has 
been  made  the  victim  of  the  judicial  and 
popular  censure  in  this  case,  does  no  more 
than  apply  to  the  court  for  the  remedy 
which  he  seeks.  It  is  in  every  case  the 
court  that  grants  the  remedy,  and  it  can 
only  be  granted  by  the  court  under  sanc- 
tion of  the  law.  Here,  then,  we  have 
three  elements  in  the  production  of  this 
grave  situation ;  the  counsel,  eager  for 
success,  employing  all  the  resources  of 
his  trained  skill  and  ingenuity  in  behalf 
of  his  client,  or  of  the  cause  which  has 
been  intrusted  to  him ;  the  courts  of  law 
acting  with  or  without  discretion  upon 
the  case  presented ;  and,  lastly,  the  sys- 
tem of  law  which  lias  provided  the  reme- 
dies in  question,  and  clothed  the  courts 
with  the  power  or  imposed  upon  them 
the  duty  of  applying  these  remedies.  If 
VOL.  II.  —  5 


there  is  an  abuse  of  legal  machinery  and 
a  perversion  of  justice  here,  —  and  upon 
that  point  we  may  well  take  the  testi- 
mony of  the  witnesses  arrayed  above, — 
upon  which  of  these  three  parties  does 
the  responsibility  for  the  abuse  rest  1  Is 
it  fair  to  throw  it  upon  the  counsel,  who 
has  onl}"^  availed  himself,  for  the  benefit  of 
his  clients,  of  the  remedies  which  the  law 
has  provided  and  wliich  the  courts  have 
authorized  ^  Nay,  would  the  counsel  not 
have  been  false  to  his  trust  if  he  had  al- 
lowed a  sentimental  doubt  as  to  tiie  proper 
scope  of  the  remedy  placed  in  his  hands 
to  restrain  him  from  using  if  We  yield 
to  no  one  in  our  reverence  for  the  bar  at  its 
best.  We  magnify  our  office.  We  would 
exact  of  members  of  tiie  bar  a  much 
higher  standard  of  professional  honor 
than  is  required  by  the  so-called  ethics 
of  the  profession.  But  we  must  confess 
our  inability  to  understand  how  the  coun- 
sel in  these  cases  could  in  justice  to  them- 
selves, to  their  clients,  and  to  the  profes- 
sion, have  done  less  than  they  did  to  save 
their  clients  and  the  cause  which  had  been 
committed  to  them.  We  doubt  very  much 
if  any  one  of  the  acute  and  learned  law- 
yers who  constitute  our  highest  tribunal 
would  under  similar  circumstances  have 
hesitated  to  make  use,  as  these  counsel 
did,  of  all  the  resources  of  the  law  which 
their  learning  and  ingenuity  could  have 
brought  into  requisition.  Accordingly, 
we  have  no  hesitation  in  saying  that  we 
believe  that  the  righteous  indignation  of 
the  Court  of  Appeals  against  the  abuses 
complained  of  blinded  it  to  the  real  sin- 
ner ;  that  the  fault  is  not  with  the  counsel, 
who  only  did  their  duty  in  the  premises, 
but  with  the  whole  system  of  law  and 
administration  of  justice  under  which 
these  abuses  have  grown  up,  and  by 
which  they  are  protected.  Reform  this 
system  by  restricting  and  more  carefully 
guarding  the  exercise  of  the  abused  reme- 
dies, and  you  will  have  no  further  cause 
to  complain  But  so  long  as  these  reme- 
dies are  available  for  all,  and  so  long  as 
they  will  be  granted  by  the  courts  upon 
application,  so  long  will  there  be  earnest, 
zealous,  and  ingenious  counsel  who  will 
use  tliem.     May  they  live  and  prosper! 
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to  review  a  decision  of  such  Circuit  Court.'^  The  Supreme 
Court  ^2  and  the  inferior  courts  of  the  United  States  will  ordi- 
narily refuse  to  discharge  by  habeas  corpus  a  prisoner  held  under 
indictment  by  a  State  court  before  trial  of  the  indictment,  and 
may  even  do  so  after  his  conviction,  if  he  has  still  a  remedy  by 
writ  of  error  or  appeal  in  the  courts  of  such  State. ^^  In  a  case 
where,  upon  a  similar  question,  the  State  courts  had  decided 
erroneously,  the  court  granted  the  writ  and  discharged  the  pris- 
oner before  trial.^^  Where  a  District  Judge  had  upon  the  trial 
decided  adversely  to  the  claim  of  the  petitioner,  the  Circuit  Judge 
refused  to  review  the  question  collaterally  by  habeas  corpus}^ 
The  Supreme  Court  will  ordinarily  refuse  to  entertain  a  petition 
for  a  habeas  corpus  by  a  prisoner  held  under  an  indictment  found 
in  a  Circuit  Court  of  the  United  States,  when  no  motion  to  quash 
or  proceeding  to  test  the  sufficiency  of  the  indictment  has  been 
taken  in  the  Circuit  Court.^^  When  the  application  is  made 
to  a  judge,  he  may  decline  to  grant  it  if  there  is  a  doubtful 
question  of  law  involved,  since  there  is  no  appeal  from  his 
decision.^ 

The  writ  when  issued  from  the  court,  like  other  writs  issued 

They  need  not  fear  the  disciplinary  pow-  bar  of  that  court.     This  was  done  by  the 

ers  of  the  Supreme  Court.    Those  powers  clerk  against  the  protest  of  Wood's  coun- 

will  not  be  set  in  motion  against  them,  sel,  who  was  a  member  of  the  bar  of  tiie 

and  they  would  not  harm  tiiem  if  they  Supreme  Court  of  the  United  States,  and 

were.     Astute   and   learned  counsel   are  as  such  claimed  the  right  to  practise  in 

not  so  common  among  us  that  we  can  all  courts  of  the  United  States,    ^ee  supra, 

afford  to  discipline  them  for  displacing  §  100. 

those  qualities."     44  A.  L.  J.  21.  "  Ex  parte  Mirzan,  119  U.  S.  584  ;  Ex 

Subsequent  applications  for  writs  of  parte  Royall,  117  U.   S.  254  ;    Wales  v. 

habeas  corpus   in   tliese  cases   were   pre-  Whitney,  114  U.  S   564 ;   /«  re  Kemmler, 

vented   by  the  absence  from  New  York  136   U.  S.  436;   In   re   Huntington,  137 

City  of  ail    the   Federal   judges   during  U.  S.  63. 

the  week  preceding  the  executions.     The  ^^  Ex  parte  Royall,  117  U.  S.  254;  Ex 

counsel  for  Wood  found  Judge  Lacombe  parte    Clark,    128   U.    S.    395;    Ex  parte 

at  his  country  residence,  and  applied  for  Fonda,  117  U.  S  516. 

an    order    denying    tiie    application    for  13  ^^^  p^,-/^  Royall,  117  U.  S.  241,  254  , 

the  writ,  and  an  allowance  of  an  appeal  In  re  Christensen,  43  Fed.  K.  243;  United 

from  such  order  to  the  Supreme  Court  of  States  v.  Fiscus,  42  Fed.  II.  395.     But  see 

the  United  States.    Judge  Lacombe  took  In  re  Reinitz,  .39  Fed.  R.  204  ;   Ex  parte 

the  papers,  and  subsequently  sent  them  Kieffer,  40  Fed.  R.  .399,  Brewer,  J.  ;   Ex 

to  the  clerk  of  the  Circuit  Court  for  the  parte  Ulrich,  42  Fed.  R.  587,  597  ;  In  re 

Southern  District  of  New  York,  with  in-  Beine,  42  Fed.  R.  545. 

structions  to  erase  liis  signature  from  the  "  In  re  Reinitz,  39  Fed.  R.  204. 

allowance   of    the   appeal   and   the   cita-  ^^  /„  ,.g  Simmons,  45  Fed.  R  241.    But 

tion   if    it   appeared   that   the   name   of  see  In  re  Johnson,  46  Fed.  R.  477. 

the  counsel   who   made   tlie   application  '^  In  re  Lancaster,  137  U.  S.  393. 

was  not  on  the  roll  of  members  of  the  ^'  Allen  iv  Black,  43  Fed.  R.  228. 
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out  of  the  Federal  courts,  must  bear  the  seal  of  the  court,  be 
sigued  by  the  clerk,  and  bear  teste  of  the  presiding  justice  of  the 
Supreme  Court  when  issued  therefrom  or  from  a  Circuit  Court, 
and  when  issued  from  a  District  Court,  of  the  judge  thereof,  or 
when  that  office  is  vacant,  the  clerk  thereof.^*^     The  writ  must  be 
directed  to  the  person  in  whose  custody  the  prisoner  is  detained. ^^ 
When  the  writ  is  issued  in  the  case  of  an  alien  prisoner  domi- 
ciled in  a  foreign  State  to  which  he  owes  allegiance,  who  is  in 
custody  by  or  under  the  law  of  any  one  of  the  United  States,  or 
process  founded  thereon,  on  account  of  any  act  done  or  omitted 
under  any  alleged  right,  title,  authority,  privilege,  protection,  or 
exemption  claimed  under  the  commission,  or  order,  or  sanction 
of  any  foreign  State,  or  under  color  thereof,  the  validity  and 
'^  effect  of  which  depend  on  the  law  of  nations  ;  notice  of  the  said 
*H   proceeding,  to  be  prescribed  by  the  court  or  judge  issuing  the  writ, 
[>   must  be  served  on  the  Attorney-General  or  other  officer  prosecut- 
^    ing  the  pleas  of  said  State ;  and  due  proof  of  such  service  must 
.    be  made  to  the  court  or  judge  before  the  hearing.^o     Otherwise, 
^    such  notice  is  not  necessary,  although  the  prisoner  is  confined 
under  the  judgment  or  order  of  a  State  court  or  magistrate  ;^^  but 
the  courts  frequently  require  it.^^ 

The  person  to  whom  the  writ  is  directed  must  make  a  due  re- 
turn thereof  within  three  days  thereafter,  unless  the  party  be 
detained  beyond  the  distance  of  twenty  miles  ;  and  if  beyond 
that  distance  and  not  beyond  the  distance  of  a  hundred  miles, 
within  ten  days ;  and  if  beyond  the  distance  of  a  hundred  miles, 
within  twenty  days.^^  The  return  must  be  in  writing,  signed  by 
the  person  to  whom  the  writ  is  directed,^*  and  certifying  the  true 
cause  of  the  prisoner's  detcntion.^^  The  person  making  the 
return  must  at  the  same  time  bring  the  body  of  the  prisoner 
before  the  judge  who  granted  the  writ.^s  A  failure  to  do  this  or 
to  make  a  return  may  be  punished  by  attachment.^^     A  false  re- 

18  U.  S.  R.  R.  §§  All,  912;  Matter  of  24  Seavey  y.  Seymour,  3  Cliff .  430.  The 

KRine,  14  How.  108,  119.  return  is  not  defective  if  a  material  fact 

U.  S.  R.  S.  §  755.  not  stated  therein  appears  in  the  petition. 

10  U.  S.  R.  S.  §  762.  In  re  Ah  Toy,  4.5  Fed.  R.  795. 

21  Matter  of  Leary,  10  Ben.  197.     But  25  xj   S.  R.  S.  §  757. 

see   United   States  i'.  Jailer  of  Fayette  ^g  u.  S.  R.  S.  §  758. 

County,  2  Abb.  U.  S.  2(55.  27  United  States  v.  Bollman,  1  Cranch 

2^  United   States  v.  Jailer   of  Fayette  C.    O.  373 ;    United   States   v.   Green,  3 

County,  2  Abh.  U.  S.  265.  Mason,  482. 

23  U.  S.  R.  S.  §  756. 
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turn  may  be  similarly  punished.^^  If  the  prisoner  is  no  longer 
under  the  control  of  the  person  to  whom  the  writ  is  addressed, 
the  latter  must  declare,  so  far  as  he  knows,  what  has  become 
of  him.2^ 

Pending  the  hearing  upon  the  return  to  a  writ  of  habeas  cor- 
pus the  prisoner  is  in  the  custody  of  the  court  or  judge  that 
issued  the  writ,  and  may  be  admitted  to  bail  or  remanded  to 
the  jail  from  which  he  came,  or  placed  in  the  custody  of  the 
marshal.^*^  He  cannot,  while  in  such  custody,  be  arrested  on  a 
second  warrant.^^  When  the  writ  is  returned,  a  day  must  be 
set  for  the  hearing  of  the  cause  not  exceeding  five  days  after 
the  return,  unless  the  party  petitioning  requests  a  longer  tirae.^^ 
When  the  writ  is  granted  by  a  justice  of  the  Supreme  Court  in  a 
case  of  which  that  court  has  jurisdiction,  and  the  proceeding  is  in 
its  nature  appellate,  that  is,  to  review  the  proceedings  of  an  infe- 
rior court,  the  justice  may  postpone  the  hearing  until  a  session  of 
the  whole  court.^^  The  applicant  for  the  writ  or  the  party  im- 
prisoned or  restrained  may  deny  under  oath  any  of  the  facts  set 
forth  in  the  return,  or  may  allege  any  other  material  facts.^  The 
court  or  judge  may  allow  the  return,  and  all  suggestions  against 
it,  to  be  amended  before  or  after  the  same  are  filed.^  The  return 
is  deemed  to  import  verity  unless  impeached.^  A  return  is  not 
demurrable  for  an  omission  to  state  a  fact  or  set  forth  a  docu- 
ment contained  in  the  petition.^"  The  court  or  judge,  upon  the 
day  set  for  the  hearing,  must  proceed  in  a  summary  way  to  de- 
termine the  facts,  by  hearing  the  testimony  and  arguments,  and 
thereupon  make  an  order  discharging  the  prisoner,  or  remanding 
him  to  the  custody  from  which  he  was  removed  by  the  writ.^^ 
The  prisoner  must  be  discharged  unless  the  return  shows  that 
his  imprisonment  was  lawful  at  the  time  of  the  service  of  the 
writ.^^     A  return   showing  that,  since   the  service    of  the   writ, 

23  United   States   v.   Davis.   5   Cranch        34  u.  S.  R.  S.  §  760. 

C.  C.  G22;  United  States  v.  Williamson,        ^  U.  S.  K.  S.  §  760. 

3   Am.   L.   Reg.   729;    s.   c.   4   Am.   L.        »«  Crowley  v.   Christensen,  137  U.  S. 

Reg.  5.  86.  94. 
29  United  States  v.  Williamson,  4  Am.        ^'  In  re  Ah  Toy,  4-5  Fed.  R.  795. 

L.  Reg.  .5.  3«  U.  S.  R.  S.  §  761. 

8^  Matter  of  Kaine,  14  How.  103.  ^^  /«  re  Doo  Woon,  18  Fed.  R.  898. 

81  Tn  re  Farez,  7  RIatchf.  345.  But  see  United   States  v.  Patterson,  29 

8^  U.  S.  R.  S.  §  759.  Fed.  R.  775;    Ekin   v.  U.   S.,   Supreme 

83  Er  parte  Clarke,  100  U  S.  390,  403.  Court,  Jan.  18,  1892. 

But  see  Matter  of  Kaine,  14  How.  103. 
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process,  which  authorizes  his  imprisonment,  has  been  issued,  is 
insufficient.*^  The  order  for  a  discharge  may  provide  that  ten 
days'  notice  thereof  be  given  to  the  prosecuting  officer.*^ 

§  368.  Appeals  in  Habeas  Corpus  Proceedings.  —  Before  tlie 
Evarts  Act  of  March  3,  1891,  an  appeal  might  be  taken  to  the 
Supreme  Court  from  the  final  decision  of  a  Circuit  Court  of  the 
United  States,  upon  an  application  for  a  writ  of  habeas  corpus, 
or  upon  such  writ  when  issued,  in  the  case  of  any  person  alleged 
to  be  restrained  of  his  liberty  in  violation  of  the  Constitution 
or  of  any  law  or  treaty  of  the  United  States ;  and  in  the  case 
of  a  prisoner  who,  being  a  subject  or  citizen  of  a  foreign  state 
and  domiciled  therein,  is  committed  or  confined,  or  in  custody 
by  or  under  the  authority  or  law  of  the  United  States,  or  of 
any  State,  or  process  founded  thereon,  for  or  on  account  of  any 
act  done  or  omitted  under  any  alleged  right,  title,  authority, 
privilege,  protection,  or  exemption,  set  up  or  claimed  under  the 
commission,  order,  or  sanction  of  any  foreign  state  or  sovereignty, 
the  validity  and  effect  whereof  depend  upon  the  law  of  nations, 
or  under  color  thereof.^  No  appeal  lies  from  a  decision  of  a 
judge  of  a   Circuit   Court  of  the  United  States";  ^   nor  will  the 

4"  In   re   Doo  Woon,  18  Fed.   R.  898.  tered.     At  the  foot  of  this  order  was  the 

But  see  United  States  v.   Patterson,  29  following:  "And  it  is  ordered   that  tlie 

Fed.   R.  775 ;   Ekin   v.   U.   S.,   Supreme  papers  in  tliis  case  be  filed  in  the  Circuit 

Court,  Jan.  18,  1892.  Court  of  tlie  United  States  at  Riclimond, 

*i  Re  Medley,  Petitioner,  l.Si  U.  S.  160,  Virginia,  and  that  this  order  be  recorded 

175 ;    Re   Savage,  Petitioner,  134    U.  S.  in  said  court.     Hugh  L.   Bond,   Circuit 

176, 177.  Judge."    The  order  was  held  to  be  not  a 

§  368.     ^  U.  S.  R.  S.  §  764,  as  amended  court  order,  but  a  judge's  order,  and  con- 
by  23  St.  at  L.  ch.  353,  p.  437  sequently  not  appealable  to  the  Supreme 

'^  Carper  v   Fitzgerald,  121  U.  S.  87.  Court. 

In  that  case  the  petition  was  presented  to  In  re  Palliser,  136  U.  S.  257  ;  the  fol- 

tlie   Circuit  Judge  at   his    Chambers    in  lowing  order  was  held  by  the  Supreme 

Baltimore.     He  directed  the  clerk  of  the  Court  to  be  a  court  order  and  not  a  judge's 

Circuit  Court  for  the  Eastern  District  of  order,  and   consequently  appealable,  al- 

Virginia,  within  whicli  the  petitioner  was  though  tiie  Circuit  Court  which  rendered 

imprisoned,    to   issue   a   writ   returnable  it  was  of  a  contrary  opinion, 

before   him   at  the  United  States   Court  "  In  the  matter  of  the  petition  of  Charles 

House  in   Baltimore.     The  writ  was  ac-  Palliser  for  the  Writ  of  Habeas  Corpus. 

cordingly   issued,  under  the  seal  of  the  Upon  reading  and  filing  the  petition  of 

court  in  the  usual  form  of  Circuit  Court  Charles  P/illiser,  sworn  to  November  26, 

writs,  returnable  "  before  the  Honorable  1889,  and  the  writs  hubeas  corpus  and  cer- 

Hugh  L.  Bond,  Judge  of  our  Circuit  Court  tiorari  thereupon  issued,  directed  to  Hon. 

of  the  United  States  for  the  Eastern  Dis-  Martin    T.    McMahon,    marshal   for   the 

trict  of  Virginia,   sitting  at  the  United  United  States  for  the  Southern  District  of 

States  Court  House  in    Baltimore,  Mary-  New  York,  and  the  Hon.  John  A.  Shields, 

land."     Upon  a  demurrer  to  the  return  of  United  States  Commissioner,  and  returns 

the  writ,  an  order  of  discharge  was  en-  to  said  writs  made  by  said  marsiial  and 
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Supreme  Court  review  a  decision  of  a  Circuit  Court  in  habeas 
corpus  proceedings,  upon  a  certificate  of  division  of  opinion  be- 
tween the  judges,  when  no  final  judgment  has  been  entered.^ 
From  the  final  decision  of  a  justice  or  judge  of  the  United  States 
inferior  to  the  Circuit  Court,  upon  an  appHcation  for  a  writ  of 
habeas  corpus,  or  upon  such  writ  when  issued,  an  appeal,  before 
the  Evarts  Act  of  March  3,  1891,  might  be  taken  to  the  Circuit 
Court  for  the  district  in  which  the  cause  was  heard,  under  the  same 
circumstances  as  would  authorize  an  appeal  from  a  Circuit  Court 
to  the  Supreme  Court.^  How  much  of  this  appellate  jurisdiction 
was  repealed  by  the  Evarts  Act  is  unsettled. 

Upon  such  an  appeal  the  appellate  court  has  the  power  to  review 
the  decision  below  upon  the  facts  as  well  as  the  law  ;  ^  but  not 
the  power  to  review  the  decisions  of  disputed  questions  of  fact  by  a 
tribunal  or  magistrate,  whose  decision  is  brought  before  it  collater- 
ally.^ No  new  evidence  can  be  offered  upon  such  an  appeal,  except 
such  evidence  as  was  offered  and  excluded  in  the  court  below.'^ 
Pending  an  appeal  from  a  final  decision  declining  to  grant  a  writ  of 
habeas  corpus,  the  custody  of  the  prisoner  must  not  be  disturbed.^ 
Pending  an  appeal  from  a  final  decision  discharging  the  writ  after 
it  has  been  issued,  the  prisoner  must  be  remanded  to  the  cus- 
tody from  which  he  was  taken,  unless  for  good  cause  shown  he 
is  detained  in  the  custody  of  the  court  or  judge  that  granted  the 
writ,  or  is  enlarged  upon  recognizance,  as  described  in  the  next 
sentence.^  Pending  an  appeal  from  the  final  decision  of  any 
court  or  judge  discharging  a  prisoner  npon  habeas  corpus,  he 
must  be  enlarged  upon  recognizance  for  appearance  to  answer 
the  judgment  of  the  appellate  court,  with  a  surety,   unless  for 


said   commissioner ;    now   after   hearing  is  remanded  to  the  custody  of  the  said 

Rofjer  Foster,  Esq.,  of  counsel  for  Charles  Martin    T.   McMalion,    marshal    of    the 

Palliser,  in  support  of  an  application  for  United  States  for  the  Southern  District 

the  discharge  of  said  Palliser  from  ens-  of  New  York. 

tody,  said  Palliser  having  been  produced  "  E.  Henry  Lacombe." 

before    this    court   by   said    marshal    in  «  ^j-  parte  Tom  Ting.  108  U.  S.  546; 

obedience  to  said  writ  of  habeas  corpus;  Ex  parte  Cota,  110  U.  S.  385. 

and  after  hearing  Daniel  O'Connell.  Esq.,  *  U.  S.  R.  S.  §  76.3. 

Assistant  United  States  Attorney,  in  oppo-  ^  /„  re  Neagle,  135  U.  S.  1,  42. 

sition  to  said  application,  and  in  support  ^  Benson  v.  McMahon,  127  U.  S.  457. 

of  an  application  to  remand  said  Palliser  ''  Seavey  v.  Seymour,  3  Cliff.  489. 

to  custody,  and  due  deliberation  having  •*  Supreme  Court  Rule  34,  117  U.  S. 

been  had.'it  is  708 ;  U.  S.  R.  S.  §  765. 

"Ordered  that  said  writ  be  dismissed,  9  Supreme  Court  Rule  34;   117  U.  S. 

and  that  said  Palliser  be,  and  he  hereby  708  j  U.  S.  R.  S.  §  7G5. 
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special  reasons  surety  is  not  required.^*'  Pending  such  proceed- 
ings and  appeal  and  until  final  judgment  therein,  and  after  final 
judgment  of  discharge,  any  proceeding  for  any  matter  so  heard 
and  determined,  or  in  process  of  being  heard  and  determined, 
taken  in  any  State  court  or  by  or  under  the  authority  of  any 
State,  against  the  person  whose  body  is  the  subject  of  the  writ,  is 
null  and  void.^^  It  is  more  appropriate  and  orderly  for  the  State 
court  to  defer  action  in  such  a  case  until  the  mandate  of  the  Su- 
preme Court  has  been  issued  and  filed  in  the  Circuit  Court ;  but 
after  judgment  has  been  entered  in  the  Supreme  Court,  an  order 
of  the  State  court  is  not  void  although  the  State  court  then  acts 
at  the  risk  that  its  orders  may  be  controlled,  and  if  need  be  an- 
nulled ;  if  the  Supreme  Court  during  the  term  should  suspend  or 
set  aside  its  own  judgment.^^  Other  proceedings  upon  such  an 
appeal,  including  the  time  when  the  transcript  is  to  be  filed  in  the 
appellate  court,  are  regulated  by  the  court  or  judge  hearing  the 
cause.^^  The  appeal  may  thus  be  heard  at  a  term  pending  when 
it  is  taken.^'*  No  writ  of  error  lies  to  the  order  of  a  Circuit 
Court  upon  an  application  for  a  writ  of  habeas  corpus}^ 

§  368  a.  Writs  of  Quo  Warranto. —  The  better  opinion  is  that 
the  courts  of  the  United  States  have  original  jurisdiction  to  grant 
the  writ  of  quo  warranto  only  when  specifically  authorized  by  stat- 
ute ;  and  that  no  writ  of  quo  warranto  can  issue  to  try  the  title  to 
the  office  of  President  of  the  United  States. ^ 


1"  Supreme  Court  Rule  34,  117  U.  S.  "  The  Constitution  has  declared  that 

708  ;  U.  S.  R.  S.  §  765.  the  person  having  the  highest  number  of 

11  U.   S.   R.  S.  §  766.     See    Ex  parte  votes  shall  be  President,  not  the  one  cer- 

Jugiro,  44  Fed.  R.  754.  tified.     Congress  has  not  as  yet  invested 

1^  In  re  Shibuya  Jugiro,  140  U.  S.  291,  any  tribunal  with  the  power  to  try  the 

296.  title  to  the  Presidency  by  quo  icmranto. 

18  U.  S.  R.  S.  §  768.     But  see  Ex  parte  No  such  law  exists,  I  am  sorry  to  say. 

Jugiro,  44  Fed.  R.  754,  cited  supra,  §  367,  Such  a  law,  if  I  might  be  permitted  to 

note  9.  say  so,  ought  to  be  made.     It  is  no  small 

1*  Roberts  v.  Reilly,  110  U.  S.  80.  reproach  to  our  statesmanship  that  for  a 

1*  In  re  Morrissey,  137  U.  S.  157,  158;  hundred  years  no  law  has  been  provided 

/nre  Neagle,  135  U.  S.  1,  42.  for  this   great  exigency.     I   know   that 

§  368  a.    1  This  was   the  opinion   of  one  eminent  member  of  this  Commission 

Hon.  David  Dudley  Field,  as  expressed  has  labored  assiduously  to  procure  the 

before  the  Electoral  Commission  : —  passage  of  such   a  law,  and   of  all   his 

"  Is  not  the  same  right  implied  in  the  titles  to  respect  I  am  sure  that  will  be 

notion   which   I  find   to   prevail   every-  especially  remembered  hereafter." 

where,  that  Congress  might  autliorize  a  Mr.    Commissioner    Bradley.      "Does 

writ  of  (juo  warranto  to  try  the  title  of  not  the  law  of  the  District  apply  to  the 

President  within  tiie  purview  of  the  Con-  case  ?  " 

stitution.     Can  that  be  doubted  1  Mr.   Representative   Field.     "  I  think 
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The  Revised  Statutes  provide  that "  whenever  any  person  liulds 
office,  except  as  a  member  of  Congress  or  of  some  State  legisla- 


not,  sir.  I  sliould  be  very  glad  to  learn 
that  it  does.  Tlie  judiciary  act  of  1789, 
as  if  ex  induslriu,  omitted  to  mention 
writs  of  quo  luarranto.  It  gave  the  sev- 
eral courts  power  to  issue  writs  of  man- 
damus and  certain  other  writs,  but  not 
that  of  /[uo  warranto.  I  know  that  the 
statutes  lately  passed  gave  a  riglit  to  a 
quo  warranto  in  respect  to  certain  offices, 
enumerating  them,  arising  out  of  the 
amendments  to  the  Constitution  provid- 
ing for  the  emancipated  slaves  ;  but  I 
do  not  find  any  provision  whatever  for 
a  writ  of  quo  warranto  to  try  the  title  to 
any  such  office  as  that  of  President  or 
presidential  elector." 

Mr.  Commissioner  Bradley.  "  You 
are  aware,  of  course,  that  the  whole 
body  of  the  Maryland  law  as  existing  in 
1801  is  the  municipal  law  of  the  District, 
80  far  as  not  modified  ?  " 

Mr.  Representative  Field.     "  I  am." 

Mr.  Commissioner  Bradley.  "  I  do 
not  know  whether  there  is  any  such  pro- 
vision in  those  laws  or  not." 

Mr.  Representative  Field.  "Of  course 
1  speak  entirely  under  submission  to  the 
better  knowledge  of  the  court.  I  have 
not  been  able  to  satisfy  myself  that  there 
is  any  provision  for  a  writ  of  quo  warranto 
in  the  case  of  President."  (Proceedings 
of  Electoral  Commission,  pp.  42,  43;  2 
Field's  Speeches  and  Papers,  pp.  404, 
405.) 

The  same  opinion  was  subsequently 
expressed  by  Mr.  Field  in  Congress  :  — 

"  Mr.  Speakkr  :  The  provisions  of  this 
bill  are  extremely  simple.  It  provides 
that  the  title  of  President  may  be  deter- 
mined by  an  action  in  the  nature  of  a 
quo  ivarranto  in  any  Circuit  Court  of  the 
United  States.  In  respect  of  the  tribunal 
to  take  the  jurisdiction,  it  follows  the 
precedent  of  the  act  passed  by  Congress 
some  years  ago,  authorizing  a  suit  in 
respect  of  the  Union  Pacific  Railway  and 
Credit  Mobilier  Comjjany  to  be  brought 
in  any  Circuit  Court.  This  bill  author- 
izes a  trial  in  any  part  of  the  country 
which  the  court  may  designate  as  most 
convenient  for  witnospos  and  parties,  and 
it  provides  that  the  court  shall  go  to  the 
very   root  of   the   matter  by   inquiring 


whether  the  votes  sent  from  a  State  are 
the  true  electoral  votes  of  that  State. 
The  object  is  to  get  at  the  truth,  and  to 
test  the  validity  of  votes  that  purport  to 
come  from  a  State.  The  bill  authorizes 
the  court  to  inquire  whether  there  be  in 
these  votes  any  falsehood  or  any  invalidity, 
and  whether  the  person  appointed  elector 
was  ineligible  when  he  was  appointed  or 
incapacitated  when  he  cast  his  vote ;  and 
provides  that  all  votes  of  persons  ineli- 
gible when  appearing  to  be  elected,  or 
incapacitated  when  voting,  shall  be  re- 
jected. Tiie  court  is  authorized  further 
to  inquire  into  any  fact  necessary  to  de- 
termine the  rigiits  of  the  parties.  The 
trial  is  to  be  begun  within  nmety  days 
from  the  commencement  of  the  suit,  and 
upon  the  decision  there  is  to  be  no  exe- 
cution of  the  judgment  if  either  party 
appeals  to  the  Supreme  Court  within  ten 
days,  and  that  court,  if  not  in  session,  is 
to  be  immediately  convened.  Its  decision 
is  to  be  executed. 

"  These  are  the  provisions  of  the  bill. 
Is  it  expedient  that  it  should  pass  ^  The 
first  question,  of  course,  is  wliether  the 
bill  is  constitutional.  That  is  to  say,  is 
it  constitutional  to  vest  in  any  court  of 
the  United  States  the  right  to  try  the 
title  to  the  Presidency .''  In  respect  of 
that,  I  have  only  to  answer  that  the  Con- 
stitution declares  that  the  judicial  power 
shall  extend  to  all  cases  arising  under 
this  Constitution  or  the  laws  of  the  United 
States.  Is  not  a  disputed  'title  to  the 
presidency  a  case  arising  under  the  Con- 
stitution or  the  laws  ?  Most  unques- 
tionably it  is.  Congress  has  already 
determined  as  much,  because  there  now 
stands  upon  the  statute-book  authority 
for  a  quo  warranto  —  and  for  aught  I 
see,  a  quo  warranto  to  try  the  title  to 
the  presidency — incases  arising  under 
the  Fourteenth  Amendment  This  is  the 
language  :  — 

"'Jurisdiction  is  given  to  the  circuit 
courts  of  all  suits  to  recover  possession 
of  any  office  except  that  of  elector  of 
President  and  Vice-President,  or  repre- 
sentative or  delegate  in  Congress,  or 
member  of  a  State  Legislature,  where 
the  sole  question  arises  out  of  the  denial 
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ture,  contrary  to  the  provisions  of  the  third  section  of  the  four- 
teenth  article   of   amendment  of   the   Constitution,  the  district 


of  t!ie  right  to  vote  on  account  of  race, 
color,  or  previous  condition  of  servitude.' 

"  In  short,  I  think  there  can  be  no 
question  tiiat  the  proposed  bill  is  consti- 
tutional. Tlien,  is  it  expedients  This 
is  a  question  which  gentlemen  on  this 
floor  can  determine  from  their  own  ob- 
servation. There  are  but  two  alterna- 
tives,—  a  trial  by  law  or  a  trial  by  force. 
And  you  know  from  what  you  have  seen, 
that  but  for  the  electoral  statute  vve  might 
have  had  a  conflict  here  this  very  month. 
The  two  Houses  of  Congress  are  dia- 
metrically opposed  to  each  other  upon 
the  question  whether  they  both  must 
agree  to  count  particular  votes,  or  both 
must  agree  to  reject  tiiem.  You  cannot 
solve  that  question  except  by  legislation. 
The  Anglo-Saxon  mode,  the  mode  which 
makes  the  Anglo-Saxon  races  the  su- 
perior of  Latin  races,  and  will  always 
make  them  so,  is,  that  when  tiiey  have 
an  internal  question  to  solve  they  prefer 
to  try  it  by  the  arbitrament  of  reason 
rather  than  tiie  arbitrament  of  force. 

"  Tlierefore,  I  insist  that  this  bill  is  not 
only  constitutional,  but  that  it  is  expedi- 
ent and  of  the  very  highest  expediency. 
In  the  present  emergency,  I  appeal  to 
gentlemen  on  the  other  side  of  the  House. 
You  have  a  President  counted  in  whose 
just  claim  to  the  office  is  disputed.  I 
make  no  imputations  against  any  one  in 
regard  to  this  matter.  But  there  is  a 
question  about  the  title  of  the  incoming 
President.  You  know  that  there  is  a 
question,  and  you  can  best  satisfy  the 
conscience  and  relieve  the  doubts  of  the 
country  by  allowing  that  question  to  be 
settled  as  other  questions  in  dispute  are 
settled.  Give  us  this  bill,  and  you  have 
conciliation  for  the  present  and  safety  for 
the  future.  .  .  . 

"  It  is  disputed  whether  there  is  at 
present  a  remedy  or  not.  Mr.  Justice 
Bradley,  when  I  was  arguing  before  the 
Commission,  intimated  that  there  might 
be  a  remedy  under  an  old  law  of  Mary- 
land, still  in  force  in  this  District ;  and 
Mr.  Carpenter,  in  his  argument,  insisted 
that  under  a  provision  of  our  statutes 
•which  he  drew  the  writ  might  be  issued. 
But  I  answer  to  these  suggestions  that,  if 


the  writ  be  issued  under  tliose  laws,  sup- 
posing it  to  be  issued  at  all,  it  must  be 
in  the  name  of  the  United  States,  and 
the  proceeding  must  be  conducted  by  the 
Attorney-General.  Do  you  imagine  that 
an  Attorney-General  a[)pointed  by  the 
incumbent  of  the  office  will  willingly 
carry  on  a  lawsuit  to  oust  his  superior  ? 
The  bill  which  I  offer  provides  that  the 
prosecution  shall  be  under  the  direction 
of  the  claimant,  as  it  ought  to  be."  (2 
Field's  Speeches  and  Papers,  pp.  414-417.) 
Charles  O'Connor  gave  Governor  Samuel 
J.  Tildcn  an  opinion  to  the  same  effect. 

Senator  Matthew  H.  Carpenter  ex- 
pressed the  opposite  view  in  his  argu- 
ment before  the  Electoral  Commission  : 

"  At  this  point  let  me  refer  to  the 
remedy  of  quo  loarranto,  touching  the 
n)atter  in  question. 

"  It  has  been  settled  in  England  for 
more  than  one  hundred  years,  and  is 
perfectly  well  settled  in  this  country, 
that  information  in  the  nature  of  quo 
warranto  is  in  its  nature  a  civil  proceed- 
ing, and  must  be  so  classitied  in  the  dis- 
tribution of  cases  between  courts  of  civil 
and  courts  of  criminal  jurisdiction.  Rex 
V.  Francis,  2  D.  &  E.  484.  In  State  Bank 
V.  The  State,  1  Blackford,  272,  the  court 
said :  '  We  have  no  need  of  resorting  to 
the  general  doctrine  on  information,  for  a 
quo  warranto  on  information  is  a  criminal 
proceeding  only  in  name  and  in  form ; 
in  its  nature  it  is  pureli/  a  civil  proceedinq.' 
Citing  2  Mid.  on  Corpo.  439 ;  King  v. 
Francis,  2  T.  R.  484.  '  The  proceeding 
b}'  information  in  the  nature  of  a  qua 
warranto  is  essentially  a  civil  proceeding, 
and  the  pleadings  in  it  are  as  much  sub- 
ject to  amendment  as  they  are  in  ordi- 
nary civil  actions.  It  is  criminal  only  in 
form.'  State  of  Florida  v.  Gleason,  14 
Flor.  109. 

"  In  Brison  i'.  Lingo,  26  Mo.  496,  the 
Supreme  Court  said  :  '  The  inquiry  arises, 
is  this  a  criminal  case?  For  a  great 
while  it  has  been  applied  to  the  simple 
purpose  of  trying  civil  right,  and  re- 
garded as  a  remedy  to  try  the  right  to 
office.'  The  court  held  it  was  a  civil 
case.  See  also  State  v.  Kupfu'-le,  44  Mo. 
154.     'A  proceeding  hy  quo  wananto  is 
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attoney  for  the  district  in  which  such  person  holds  office  shall 
proceed  against  him  by  writ  of  quo  warranto,  returnable  to  the 


not  a  criminal  proceeding.'  Ensminger 
V.  People,  47  111.  884.  In  Commonwealth 
V.  Browne,  1  S.  &  K.  382,  it  was  iield  that 
'an  information  in  the  nature  of  a  quo 
warranto,  although  a  criminal  proceeding 
inform,  is  in  substance  but  a  civil  one,  and 
is  therefore  not  within  the  prohibition  of 
the  tenth  article  of  the  constitution  of 
Pennsylvania.'  In  State  ex  rel.  Bashford 
V.  Barstow,  4  Wis.  467,  the  Attorney- 
General,  after  some  proceedings,  filed  a 
formal  discontinuance  on  the  part  of  the 
State,  but  the  court  held  the  suit  must 
proceed  as  between  the  relator  and  the 
defendant,  and  the  court  proceeded  and 
rendered  judgment  in  favor  of  the  re- 
lator ;  and  he  thereupon  entered  into  and 
held  the  office  for  the  balance  of  the 
terms. 

"The  Constitution  of  the  United 
States,  article  3,  section  2,  delares  that 
the  judicial  power  of  the  United  States 
*  shall  extend  to  all  cases  arising  under 
this  Constitution,  the  laws  of  the  United 
States,  and  treaties  made  under  their  au- 
thority,' &c.  A  contest  between  Mr.  Til- 
den,  if  he  shall  be  counted  out,  and  Mr. 
Hayes,  if  he  shall  be  counted  in,  touching 
the  right  to  exercise  the  office  of  Presi- 
dent, would  undoubtedly  be  a  case  arising 
under  the  Constitution  and  laws  of  the 
United  States. 

"  Now  let  us  see  whether  any  court 
has  jurisdiction  to  try  the  case. 

"  The  Act  of  Congress,  March  3, 1875, 
18  Statutes  at  Large,  part  3,  provides  as 
follows  :  — 

" '  That  the  circuit  courts  of  the  United 
States  sliall  have  original  cognizance, 
concurrent  with  the  courts  of  the  several 
States,  of  all  suits  of  a  civil  nature  at 
common  law  or  in  equity,  where  the  mat- 
ter in  dispute  exceeds,  exclusive  of  costs, 
the  sum  or  value  of  five  hundred  dollars, 
and  arising  under  the  Constitution  or 
laws  of  the  United  States,  or  treaties 
made,  or  wliich  shall  be  made,  under 
their  authority,'  «Sbc. 

"  It  is  well  settled  that  where  the  title 
to  an  office  is  in  dispute,  the  amount  in- 
volved, for  the  purpose  of  jurisdiction,  is 
the  salary  of  the  office.  U.  S.  v.  Addison, 
22  How.  174. 


"  It  is  true  that  the  Act  of  Congress 
quoted  above  says  nothing  about  writ  or 
information  of  quo  warranto.  But  when 
an  Act  of  Congress  confers  upon  a  cir- 
cuit court  jurisdiction  of  a  case  or  con- 
troversy, the  power  of  the  court  to  issue 
the  proper  writ  or  entertain  the  proper 
proceedings  to  bring  the  case  or  contro- 
versy before  the  court,  cannot  be  ques- 
tioned. 

"  It  is  well  settled  that  in  proceedings 
by  quo  warranto  the  court  will  ascertain 
the  right  to  the  office,  and  go  through  all 
forms,  fictions,  certificates  of  canvassing- 
boards  and  commissions  of  office,  to 
ascertain  that  right.  People  v.  Van 
Slyck,  4  Cow.  297;  People  v.  Ferguson, 
8  Cow.  102;  Jeter  t-.  State,  1  McCord, 
233  ;  People  v.  Vail,  20  Wend.  12  ;  Bash- 
ford  V.  Barstow,  4  Wis.  567 ;  Hill  v.  State, 
1  Ala.  N.  s.  559. 

"  As  a  determination  of  this  question 
by  this  tribunal  based  upon  the  broad 
merits  of  the  case  would  give  peace  to 
the  country,  and  set  the  obstructed  wheels 
of  enterprise  once  more  in  motion,  so,  on 
the  other  hand,  a  narrow  and  technical 
decision  which  would  throw  the  question 
into  a  judicial  controversy,  to  continue 
for  months,  would  be  a  calamity  to  the 
country,  and  raise  a  doubt  as  to  the  effi- 
ciency of  free  institutions. 

"  This  is  undoubtedly  the  reason  why 
Congress  has  directed  this  Commission  to 
inquire  into  the  ultimate,  final  fact,  as  a 
court  of  law  would  do  on  a  quo  warranto, 
—  reserving  to  itself,  however,  the  right 
to  adopt  or  reject  such  conclusion  in  the 
final  counting  of  votes,  which  is  to  be 
done  by  the  two  Houses  themselves  after 
this  Commission  shall  have  performed 
its  functions.  The  duty  cast  upon  this 
Commission  to  inquire  and  decide  —  that 
is,  report — what  persons  were  '  duly  ap- 
pointed electors  '  can  be  performed  in  no 
way  but  by  an  inquiry  into  the  ultimate 
fact ;  that  is,  the  legality  of  such  ap- 
pointment. This  Commission  must  take 
judicial  notice  of  the  laws  of  Louisiana. 
Pennington  v.  Gibson,  16  How.  65.  It 
must,  therefore,  ascertain  whether  any 
law  of  that  State  directs  the  manner 
in  which  electors   shall   be   appointed; 
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Circuit  or  District  Court  of  the  United  States  in  such  district, 
and  prosecute  the  same  to  the  removal  of  such  person  from 
office."  2 

"  Whenever  any  person  is  defeated  or  deprived  of  his  election 
to  any  office,  except  elector  of  President  or  Vice  President,  repre- 
sentative or  delegate  in  Congress,  or  member  of  a  State  Legisla- 
ture, by  reason  of  the  denial  to  any  citizen  who  may  offer  to  vote, 
of  the  right  to  vote,  on  account  of  race,  color,  or  previous  condi- 
tion of  servitude,  his  right  to  hold  and  enjoy  such  office,  and  the 
emoluments  thereof,  shall  not  be  impaired  by  such  denial ;  and  the 
person  so  defeated  or  deprived  may  bring  any  appropriate  suit  or 
proceeding  to.  recover  possession  of  such  office,  and  in  cases  where 
it  appears  tliat  the  sole  question  touching  the  title  to  such  office 
arises  out  of  the  denial  of  the  right  to  vote  to  citizens  who  so 
offered  to  vote,  on  account  of  race,  color,  or  previous  condition  of 
servitude,  such  suit  or  proceedings  may  be  instituted  in  the  circuit 
or  district  court  of  the  United  States  of  the  circuit  or  district  in 
which  such  person  resides.  And  the  Circuit  or  District  Court 
shall  have,  concurrently  with  the  State  courts,  jurisdiction  thereof, 
so  far  as  to  determine  the  rights  of  the  parties  to  such  office  by 
reason  of  the  denial  of  the  right  guaranteed  by  the  fifteenth  arti- 
cle of  amendment  to  the  Constitution  of  the  United  States,  and 
secured  herein."  ^ 

In  November  1872,  the  circuit  judge  for  the  District  of  Louisi- 
ana issued  an  injunction  founded  upon  a  bill  in  equity  in  the  suit 
of  Kellogg,  who  claimed  to  be  Governor,  enjoining  certain  persons 
who  claimed  to  be  members  of  the  returning  board  from  canvass- 
ing the  votes,  and  enjoining  McEnery  who  claimed  to  have  been 
elected  Governor,  from  acting  as  Governor,  or  setting  up  any 
claim  to  the  office.  Subsequently  the  following  order  was  made 
by  the  same  circuit  judge  :  — 

"  Li  order  to  prevent  the  further  obstruction  of  tlie  proceedings 
in  this  cause,  and  further  to  prevent  the  violation  of  the  orders  of 
this  court,  to  the  imminent  danger  of  disturbing  the  public  peace, 
it  is  hereby  ordered,  that  the  marshal  of  the  United  States  for 
the  District  of   Louisiana,  shall  forthwith  take  possession  of  the 

whether  such  State  law  is  in  accordance  they  were  diil^  appointed."  (Prooeeih'ngs 

with  the  Constitution  of  that  State,  and  of  Electoral  Commission,  pp.  272  273.) 
wlietlier,   in    fact,  the  electors  were   ap-  ^  u.  S.  R.  S.  §  18(!. 

pointed  according  to  sucli  law.     Without  ^  u.  g.  r.  g.  §  2010. 

this  it  is  impossible  to  say  whether  or  not 
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building  known  as  the  Mechanics'  Institute,  and  occupy  the  State 
House,  for  the  assembling  of  the  legislature  there  in  the  city  of 
New  Orleans,  and  hold  the  same  subject  to  further  order  of  this 
court ;  and  meanwhile  prevent  all  unlawful  assemblage  therein 
under  the  guise  or  pretext  of  authority  claimed  by  virtue  of  pre- 
tended canvass  and  returns  made  by  said  pretended  returning  offi- 
cers in  contempt  and  violation  of  said  restraining  order.  But  the 
marshal  is  directed  to  allow  the  ingress  or  egress  to  and  from  the 
public  office  in  said  building  of  persons  entitled  to  the  same."  * 

An  application  was  made  to  the  Supreme  Court  for  a  writ  of 
prohibition  against  the  circuit  judge.  The  Supreme  Court  held 
that  when  a  final  decree  had  been  rendered  to  the  jOircuit  Court, 
an  appeal  would  lie  to  the  Supreme  Court ;  but  the  Supreme  Court 
had  no  right  to  issue  a  writ  of  prohibition  until  an  appeal  could  be 
taken.^ 

It  has  been  said  that  the  jurisdiction  here  conferred  is  limited 
to  those  actions  in  which  the  sole  question  as  to  the  title  to  an 
office  arises  from  the  denial  to  citizens  of  the  right  to  vote  on  ac- 
count of  their  race,  color,  or  previous  condition  of  servitude.^ 

A  civil  action  in  the  nature  of  a  quo  warranto  to  try  the  right 
to  exist  as  a  corporation  or  to  annul  a  corporate  charter  may  be 
removed  to  the  Circuit  Court  of  the  United  States,  if  the  defen- 
dant has  a  defense  founded  upon  the  Constitution  or  a  statute  of 
the  United  States.'^ 

A  writ  of  error  from  the  Supreme  Court  of  the  United  States 
will  issue  in  a  case  otherwise  within  its  appellate  jurisdiction  to 
the  judgment  of  a  State  court,  removing  or  refusing  to  remove  a 
person  from  a  State  office  in  an  action  in  the  nature  of  a  quo 
warranto,  even  when  the  office  is  that  of  Governor  of  such 
State.^  In  such  a  case  where  a  judgment  of  the  State  court  re- 
moves a  State  officer  and  thereby  vacates  the  office,  and  a  writ  of 
error  from  the  Supreme  Court  is  allowed  for  the  reversal  of  the 
judgment,  the  person  appointed  to  the  vacancy  with  knowledge  of 
the  graiit  of  the  writ  of  error  on  the  part  of  the  judge  of  the  Su- 
preme Court  of  the  State  making  the  appointment,  but  before  the 

<  J5:.r7wrte  Warmoutb,  17  Wall.64,67.  "  Foster  v.   Kansas,   112   U.   S.  201; 

5  Ex  parte  Warnioutli,  17  Wall.  64.  Boj'd  v.  Nebraska,  ex  rel.  Tliayer,  U.  S. 

6  Johnson  v.  Jumel,  3  Woods,  69.  Supreme   Court,   February  1,  1802  ;   but 
■^  Ames  «.  Kansas,  111  U.  S.  449  ;  State  see  tiie  vip;orous  dissenting  opinion  of  Mr. 

of  Illinois  V.  Illinois  Central  II.  Co.,  33    Justice  Field  in  the  latter  case. 
Fed.  R.  721. 
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filing  of  the  writ  in  tlie  clerk's  office  where  the  record  remains,  is 
guilty  of  no  contempt  of  the  Supreme  ^ourt  in  assuming  to  per- 
form the  duties  of  the  office.^ 

In  an  action  in  the  nature  of  a  quo  warranto  to  try  the  title  to 
an  office,  the  amount  of  salary  for  the  term  as  to  which  the  dis- 
pute exists  is  the  value  of  the  subject-matter  in  dispute.^*^ 

The  Supreme  Court  of  the  District  of  Columbia  is  not  a  court 
of  the  United  States. ^^  The  Supreme  Court  of  the  District  of  Co- 
lumbia has  jurisdiction  to  try  the  title  to  a  municipal  office  in  the 
District  by  an  action  in  the  nature  of  a  quo  ivarranto}^  The  ex- 
tent of  the  jurisdiction  of  the  Supreme  Court  of  the  District  of 
Columbia  to  issue  the  writ  of  quo  tvarranto  is  uncertain.^^  Ji  i^jjg 
been  held  that  a  writ  of  quo  ivarranto  to  try  the  title  to  an  office 
cannot  be  issued  except  at  the  instance  of  the  United  States,  even 
by  the  consent  of  both  parties.^* 

A  writ  of  quo  warranto  in  a  Territorial  court  to  test  the  right  of 
the  defendant  to  exercise  the  functions  of  a  Territorial  judge,  can- 
not be  brought  in  the  name  of  the  Territory.^^  It  must  be  brought 
in  the  name  of  the  United  States. ^^ 

§  368  b.  Writs  of  Scire  Facias. —  A  scire  facias  is  a  judicial 
writ  founded  on  some  matter  of  record,  as  a  judgment,  recogni- 
zance, or  letters-patent,  on  which  it  lies  either  to  enforce  the  exe- 
cution of  them  or  to  vacate  or  set  them  aside. ^  In  England  a 
scire  facias  was  the  usual  proceeding  to  repeal  a  patent,  and  was 
brought  in  chancery  where  the  patent  was  of  record.^  In  the 
United  States  a  writ  of  scire  facias  is  not  in  use  as  a  chancery 
proceeding ;  and  the  appropriate  method  to  obtain  the  vacation  of 
a  patent,  is  by  a  bill  in  equity  brought  by  the  United  States.^  In 
one  case  a  writ  of  scire  facias  to  forfeit  the  title  of  a  corporation 


9  Foster  v.  Kansas,  112  U.  S.  201.  §  .'368  i.     i  2  Sellon's  Fr.  187;  "Win<]er 

10  Gorman  v.  Havird,  141  U.  S.  200.  r.  Caldwell,  14  How.  434,  442. 

11  See  Clinton  v.  Engelbrecht,  13  Wall.  '-  Attorney-General  v.  Vernon,  1  Ver- 
434;  McAllister  v.  U.  S.,  141  U.  S.  174;  non,  277,  282;  King  v.  Butler,  .3  Levinz, 
and  .s((/»r«,  §  13.  220;  Mowry  v.  Whitney,  14  Wall.  434, 

i'^  United  States  r.  Addison,  6  Wall.  291.  440. 

1^  See  tlie  remarks  of  Mr.  Justice  Brad-  3  Mowry  v.  Whitney,  14  Wall.  434; 

ley  in  the  Proceedings  before  the  Elec-  United  States  v.  American  Bell  Telephone 

toral  Commission,  p.  43,  quoted  supra  in  Co.,  128  U.  S.  315  ;  United  States  v.  Stone, 

§  3G8  n,  note  1.  2  Wall.  525.   See  Commonwealth  of  Penn- 

1*  Wallace  v.  Anderson,  5  Wheaton,  sylvania,  ex  rel.  The  Attorney-General  v. 

291.  Boley,  1  Weekly  Notes,  302. 

"  Territory  v.  Lockwood,  8  Wall.  236. 
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to  lands  was  maintained.'*  Although  in  strictness  a  scire  facias 
is  not  an  original  but  is  merely  a  judicial  writ,  in  a  certain  de- 
gree it  is  in  the  nature  of  an  original,  and  is  so  far  an  original 
that  the  defendant  may  plead  to  it,  and  that  in  the  common  law 
a  plea  of  a  release  of  all  causes  and  executions  was  a  good  plea  in 
bar  to  a  scire  facias,  and  concluded  "  if  the  plaintiff  ought  to  have 
or  maintain  his  action,"  &c.^  It  has  been  held  that  a  writ  of  scire 
facias  founded  upon  a  claim  to  a  mechanics'  lien  filed  in  accord- 
ance with  the  Act  of  March  2,  1883,^  may  be  maintained  without 
any  declaration,  provided  that  the  writ  recites  the  bill  of  particu- 
lars of  the  plaintiff's  claims  as  filed.' 

"The  writ  of  scire  facias  is  no  more  an  execution  than  an  ac- 
tion of  debt  would  have  been."  *  A  writ  of  scire  facias  to  revive  a 
judgment  or  action  is  not  to  be  considered  as  a  proceeding  against 
the  representative  of  the  deceased,  but  as  a  continuance  of  the 
original  action. ^  It  has  been  held  that  in  Illinois  a  writ  of  scire 
facias  will  not  lie  to  foreclose  a  mortgage  not  duly  acknowledged.^^ 
The  writ  of  scire  facias  was  issued  to  revive  and  obtain  execution 
against  the  taxing  district  of  Shelby  County,  which  was  the  suc- 
cessor of  the  city  of  Memphis,  on  a  judgment  recovered  against 
the  city  of  Memphis  before  the  repeal  of  its  charter.^^  In  that 
case,  the  order  upon  the  return  of  the  scire  facias  awarded  execu- 
tion for  the  amount  of  the  original  judgment,  and  simple  interest, 
"  which  is,  however,  to  be  calculated  in  the  marshal's  office  on  the 
execution  as  in  all  cases."  ^^  A  scire  facias  has  been  issued  to 
show  cause  why  execution  should  not  be  taken  de  bonis  propriis}^ 
It  has  been  held  that  in  a  scire  facias  to  revive  a  judgment  in  an 
ejectment,  the  statement  that  the  term  recovered  is  yet  unexpired 
is  sufficient ;  and  that  there  is  no  need  of  stating  in  the  writ  the 
term  as  laid  in  the  declaration,  nor  the  facts  which  show  its  con- 
tinuance ;  '*  that  to  a  scire  facias  to  revive  a  judgment  in  eject- 

*  Vermont   v.    Tlie    Society   for    the  ^  Mr.  Cliief  Justice  Marshall  in  Mc- 

Propagation  of  the  Gospel,  1  Paine,  652.  Knight     r.     Craig's     Administrators,    6 

5  Fenner  v.  Evans,  1  T.  R.  267;   Win-  Cranch,  183,  187. 

der  r.  Caldwell,  U  How.  4.34,  443 ;  2  Sel-  i''  Kenosha  &  Rockford  R.  R.   Co.  v. 

Ion's  Pr.  187.  Sperry,  3  Biss.  .S09. 

«  4  St.  at  L.  659.  ^i  Grantland  v.  City  of  Memphis,  12 

7  Winder   v.  Caldwell,  14   How.  434,  Fed.  R.  287. 

435,  443.  1-  Grantland  v.  City  of  Memphis,  12 

"  Deneale  i'.  Stump,  Mr.  Chief  .Justice  Fed.  R.  287,  per  Hammond,  J. 

Marshall,  8  Pet.  526,  528,  531 ;   Hatch  v.  is  Teasdale  r.  Branton,  2  Hayw.  377. 

Enstis,  1  Gall.  160;  McKnight  v.  Craig's  ^^  Lessee  of  Walden  r.  Craig's  Heirs, 

Administrators,  6  Crancii,  183.  14  Pet.  147,  151. 
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meat  it  is  not  necessary  to  make  the  executor  or  administrator 
of  the  deceased  defendants  parties,  but  that  the  judgment  must 
be  revived  against  the  heirs  of  the  defendant  in  ejectment  and 
the  terre-tenants  ;  ^^  that  after  a  conveyance  by  the  lessor  of  the 
plaintiff  in  ejectment  to  a  third  person  of  land  for  which  judg- 
ment has  been  obtained,  a  scire  facias  or  writ  of  habere  facias 
must  issue  iu  the  name  of  the  original  plaintiff  in  the  original 
judgment.^^  A  scire  facias  to  show  cause  why  a  forfeiture  of 
lands  for  failure  to  perform  a  condition  in  the  grant  requiring 
cultivation  should  not  be  enforced,  containing  an  express  aver- 
ment that  the  lands  had  not  been  cultivated,  was  held  sufficient.^" 
Averments  in  sucli  a  writ  tending  to  show  a  violation  of  its  char- 
ter by  the  corporation  in  matters  not  affecting  the  grant  of  such 
land,  were  disregarded  as  irrelevant,  since  such  matter,  it  was 
held,  could  only  be  pleaded  in  a  direct  proceeding  to  vacate  the 
charter  of  the  corporation  ;  ^^  and  a  general  allegation  of  non- 
performance of  the  conditions  of  the  grant  of  the  lands  was  con- 
strued as  having  reference  to  the  violations  which  were  specifically 
pleaded.^^  A  demurrer  to  a  writ  of  scire  facias  to  revive  a  judg- 
ment in  ejectment  raises  only  questions  of  law  on  the  facts  stated 
in  the  writ ;  and  consequently  no  presumption  from  lapse  of 
time  against  the  judgment  on  which  the  writ  was  issued  can  be 
considered,  in  a  State  where  there  is  no  Statute  of  Limitations 
to  the  revival  of  a  judgment,  and  lapse  of  time  can  operate  as  a 
defense  only  by  way  of  evidence.^*)  The  State  Statute  of  Limita- 
tions is  a  defense  to  a  scire  facias  to  revive  an  action  not  founded 
upon  a  statute  of  the  United  States,  or  an  action  by  the  receiver 
of  a  National  Bank  to  collect  a  stockholder's  subscription.^! 
Where  there  is  no  declaration,  a  demurrer  will  lie  to  a  writ  of 
scire  facias  itself. ^^  The  declaration  upon  a  scire  facias  is  usually 
a  copy  of  the  writ.^^ 

The  failure  of  the  defendant  in  a  scire  facias  against  bail  to  join 
in  a  demurrer  interposed  to  one  of  his  two  pleas  was  held  a  waiver 

16  Lessee  of  Walden  v.  Craig's  Heirs,  20  Tlie  Lessee   of   Walden   i'.   Craig's 

14  Pet.  147.  Heirs,  14  Pet.  147,  152. 

16  Penn  v.  Klyne,  Pet.  C  C.  446.  21  Butler  v.   Poole,   44  Fed.   R.   586 ; 

17  Vermont  v.  Society  for  the  Propaga-  supra,  §  373. 

tion  of  the  Gospel,  1  Paine,  652.  22  Vermont  v.  Society  for  the  Propaga- 

18  Vermont  v.  Society  for  the  Propaga-    tion  of  the  Gospel,  1  Pnine,  652. 

tion  of  tlie  Gospel,  1  Paine,  652,  055.  23  Vermont  v.  Society  for  the  Propa- 

"  Vermont  i-.  Society  for  the  Propaga-    gation  of  the  Gospel,  1  Paine.  652,  660. 
tion  of  the  Gospel,  1  Paine,  652,  655. 
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of  such  plea.^  Upon  a  writ  of  scire  facias  to  revive  an  action  or 
a  judgment  against  the  personal  representative  of  a  deceased  de- 
fendant, such  personal  representative  can  only  plead  what  the 
decedent  could  have  pleaded,-^  unless  there  be  some  matter  which 
there  was  no  opportunity  to  plead  in  the  original  action.^^  Upon 
a  sci7'e  facias  to  revive  a  final  or  interlocutory  judgment,  the  de- 
fendant cannot  avail  himself  of  matters  of  defense  which  occurred 
previous  to  the  original  judgment.^^  A  payment  which  might 
have  been  pleaded  to  the  original  scire  facias  to  revive  a  judg- 
ment cannot  be  given  in  evidence  on  a  second  scire  facias?^  To 
a  scire  facias  to  revive  a  judgment  in  ejectment,  for  the  term  and 
damages,  the  defendant  cannot  plead  a  conveyance  by  the  lessor 
of  the  plaintiff,  made  subsequent  to  the  judgment.^^  If  an  heir 
sells  after  judgment  against  the  executor  upon  the  plea  of  plene 
administravit  found  for  him,  and  before  scire  facias  against  the 
heir,  the  purchaser  may,  in  the  name  of  the  heir,  plead  to  the 
scire  facias  assets  in  the  hands  of  the  executor.'^  As  a  general 
rule  the  practice  of  the  State  where  the  proceeding  is  taken 
will  be  followed  in  the  issue  and  proceedings  upon  writs  of  scire 
facias?^ 

§  369.  Attachment  of  Property.  —  A  Federal  statute  passed 
June  1,  1872,  provides  that  "  in  common-law  causes  in  the  Cir- 
cuit and  District  Courts  the  plaintiff  shall  be  entitled  to  similar 
remedies,  by  attachment  or  other  process,  against  the  property  of 
the  defendant,  which  are  now  provided  by  the  laws  of  the  State 
in  which  such  court  is  held  for  the  courts  thereof ;  and  such 
Circuit  or  District  Courts  may,  from  time  to  time,  by  general 
rules,  adopt  such  State  laws  as  may  be  in  force  in  the  States 
where  they  are  held  in  relation  to  attachments  and  other  process, 
provided,  that  similar  preliminary  affidavits  or  proofs,  and  sim- 
ilar security,  as  required  by  such  State  laws,  shall  be  first  furnished 

2*  Morsell  v.  Hall,  13  How.  212.  ^s  Hatch  v.  Eustis,  1  Gall.  IGO;  Wilson 

25  McKni^lit  V.  Craig's  Administrators,  v.  Hurst,  Pet.  C.  C.  441 ;   Wilson  v.  Wat- 

6  Cranch,  183,  187  ;   Morsell  v.   Hall,  13  son,  Pet.  C.  C.  269. 

How.  212  ;  Allen  v.  Fairbanks,  40  Fed.  R.  29  Penn  v.  Klyne,  Pet.  C.  C.  446. 

188.  3^  Hamilton  v.  Jones,  2  Hayw.  291. 

20  Hatch  V.  Eustis,  1  Gall.  160.  ^i  McKnifilit  v.  Craig's  Administrators, 

27  United   States    v.  Thompson,    Gilp.  6  Cranch,  183,  187  ;    Walden  y.  Craig,  14 

614  ;  Morsell  v.  Hall,  13  How.  212  ;  Mc-  Pet.  147,  151 ;  Kenosha  &  Rockford  R.  R. 

Knight     V.    Craig's     Administrators,     6  Co.  v.  Sperry,  3  Biss.  309. 

Cranch,    183;    Pennock   i'.    Gilleland,   1 

PLttsb.  37. 
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by  the  party  seeking  such  attachment  or  other  remedy."  ^  Most 
of  the  Circuit  and  District  Courts  have  adopted  by  their  rules  the 
State  laws  in  force  within  their  respective  districts.^  These  rules 
and  the  statute  do  not  give  a  Circuit  or  District  Court  power  thus 
to  acquire  jurisdiction  over  a  person  not  a  resident  of  the  district 
nor  served  with  process  therein;^  but  it  has  been  held  that  an 
attachment  thus  levied  in  a  suit  begun  in  a  State  court  without 
personal  service  will  not  be  vacated  after  a  removal.*  It  is  doubt- 
ful whether  the  writ  of  attachment  can  be  issued  before  jurisdic- 
tion has  been  obtained  by  service  of  original  process.^  It  has  been 
held  that  the  Circuit  Court  for  the  Eastern  District  of  New  York 
has  power  to  issue  an  attachment,  and  direct  the  same  for  service 
to  the  marshal  of  any  district  in  the  State.^  As  a  general  rule, 
actual  physical  possession  is  necessary  to  constitute  a  valid  seizure 
under  a  writ  of  fieri  facias  or  a  writ  of  attachment,  unless  there 
be  garnishee  process,  when  service  of  papers  on  the  garnishee  suf- 
fices.' Where  the  State  statutes  provided  for  successive  levies  un- 
der successive  writs  in  the  order  in  which  the  writs  were  received 
by  the  sheriff  or  other  officers,  and  for  a  reference  to  ascertain  the 
amounts  and  priorities  of  the  several  attachments,  it  was  held 
that  a  writ  of  attachment  in  the  hands  of  the  marshal  of  the  Unit- 
ed States  might  be  levied  sub  modo  upon  property  in  the  hands  of 
the  sheriff  under  a  prior  levy,  without  actual  seizure  by  the  mar- 
shal, but  by  a  constructive  seizure ;  and  that  the  plaintiff,  after 
sustaining  his  attachment  and  suit  in  the  Federal  court,  might 
have  to  go  into  the  court  from  which  the  first  writ  of  attachment 
issued,  and  intervene  to  obtain  the  proper  relief,  and  to  assert  such 
priority  of  lien  as  the  laws  of  the  State  respecting  attachment 
might  permit.^  Where  the  State  statute  permits  a  writ  of  attach- 
ment to  be  amended  by  the  addition  of  a  seal,  the  writ  may  be  so 
amended  by  the  Federal  court  after  a  removal.^     Neither  a  State 

§  360.     1  U.  S.  R.  S.  §  915 ;  17  St.  at  L.  Fed.  R.  308 ;  Ex  parte  Railroad  Co.,  103 

ch.  255,  p.  197.  U.  S.  794. 

2  See,  for  example,  tlie  Rules  of  the         ■*  Crocker  Nat.  Bank  v.  Pagensteclier, 
U.  S.  C.  C,  Southern  District  New  York,  44  Fed.  R.  705. 

adopted  October  11,  1878,  and  Decern-  ^  cjiittgnden  i'.  Dardcn,  4  Woods,  437. 

ber  29,  1881.  See  Nazro  v.  CraRin.  3  Dill.  474 ;  Tread- 

3  Sadlier  v.  Fallon,  2  Curt.  579  ;  Nazro  well  v.  Seymour,  41  Fed  R.  579,  and  other 
V.  Cragin,  3  Dill.  474  ;  Chittenden  v.  Dar-  cases  cited  under  note  3. 

den,  4  Woods,  437  ;  Anderson  r.  Shaffer,  •>  Tread  well  v.  Seymour,  41  Fed.  R.  579. 

10  Fed.  R.  266;  Boston   Electric  Co.  v.  ^  Brooks  v.  Fry,  45  Fed.  R.  776. 

Electric   Gas  Lighting   Co.,  23  Fed.  R.  8  Brooks  v.  Fry,  45  Fed.  R.  776-778. 

838  ;  Harland  v.  United  Lines  Tel.  Co..  40  »  Wolf  v.  Cook,  40  Fed.  R.  432. 
VOL.  II.  —  6 
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nor  a  Federal  court  can  attach  before  judgment  the  property  of  a 
national  banking  association. ^^ 

§  370.  Arrests.  —  The  Revised  Statutes  regulate  arrests  in  civil 
actions  as  follows :  "  No  person  shall  be  imprisoned  for  debt  in 
any  State,  on  process  issuing  from  a  court  of  the  United  States, 
where,  by  the  laws  of  such  State,  imprisonment  for  debt  has  been 
or  shall  be  abolished.  And  all  modifications,  conditions,  and 
restrictions  upon  imprisonment  for  debt,  provided  by  the  laws  of 
any  State,  shall  be  applicable  to  the  process  issuing  from  the 
courts  of  the  United  States  to  be  executed  therein ;  and  the 
same  course  of  proceedings  shall  be  adopted  therein  as  may  be 
adopted  in  the  courts  of  such  State."  ^  "  When  any  person  is 
arrested  or  imprisoned  in  any  State,  on  mesne  process  or  execu- 
tion issued  from  any  court  of  the  United  States,  in  any  civil 
action,  he  shall  be  entitled  to  discharge  from  such  arrest  or  im- 
prisonment in  the  same  manner  as  if  he  were  so  arrested  and 
imprisoned  on  like  process  from  the  courts  of  such  State.  The 
same  oath  may  be  taken,  and  the  same  notice  thereof  shall  be 
required,  as  may  be  provided  by  the  laws  of  such  State,  and  the 
same  course  of  proceedings  shall  be  adopted  as  may  be  adopted 
in  the  courts  thereof.  But  all  such  proceedings  shall  be  had 
before  one  of  the  commissioners  of  the  Circuit  Court  for  the  dis- 
trict where  the  defendant  is  so  held."  ^  "  Persons  imprisoned  on 
process  issuing  from  any  court  in  the  United  States  in  civil 
actions,  as  well  at  the  suit  of  the  United  States  as  at  the  suit  of 
any  person,  shall  be  entitled  to  the  same  privileges  of  the  yards  of 
the  respective  jails  as  persons  confined  in  like  cases  on  process  from 
the  courts  of  the  respective  States  are  entitled  to,  and  under  the 
like  regulations  and  restrictions."  ^  The  effect  of  these  provisions 
is  to  make  the  practice  and  proceedings  in  arrests  in  civil  actions 
in  the  Federal,  Circuit,  and  District  Courts  almost  exactly  similar 
to  those  in  the  State  courts  held  in  their  respective  districts.* 


'0  U.  S.  n.  S.  §  5242 ;  Pacific  National         *  Moan  v.  Wilmarth,  3  W.  &  M.  399  ; 

Bank  v.  Mixter,  124  U.  S.  721.  Gray  v.  Miinroe,  1  McLean,  528 ;  Low  v. 

§  370.     1  U.   S.    R.    S.    §   990.      In   re  Diirfee,  5  Fed.  R.  25(5 ;    United  States  v. 

Bergen,  2  Hughes,  513;  Low  v.  Durfee,  Tellow,  2  Lowell,   159;   fn  re  Bergen,  2 

6  Fed  R.  256;   Catherwood  v.  Gapcte,  2  Huglies,  513.     But  see  Duncan  v.  Darst, 

Curt.  94;   Moan  v.  Wilmarth,  3  W.  &  M.  1   How.  301;    In  re  Watson  Freeman,  6 

899.  Curt.  491  ;  United  States  v.   Knight,  14 

2  U.  S.  R.  S.  §  991.  Pet.  .301.     For  the  practice  in  Equity,  see 

8  U.  S.  R.  S.  §  992.  §§  261-263 
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§  371.  Consolidation  at  Law  and  in  Equity.  —  The  Rovised  Stat- 
utes provide  that  when  causes  of  a  like  nature  or  relative  to  the 
same  question  are  pending  before  a  court  of  the  United  States  or 
of  any  Territory,  the  court  may  make  such  orders  and  rules  con- 
cerning proceedings  therein  as  may  be  conformable  to  the  usages 
of  courts  for  avoiding  unnecessary  costs  or  delay  in  the  adminis- 
tration of  justice,  and  may  consolidate  said  causes  when  it  appears 
reasonable  to  do  so.^  This  statute  has  been  held  to  apply  to  suits 
in  equity  as  well  as  at  law.^  Where  a  railway  company  filed  a  bill 
in  a  State  court  asking  that  its  property  be  placed  in  the  hands  of 
a  receiver,  and  the  trustee  of  a  mortgage  upon  its  property  after 
removal  filed  a  cross-bill  in  the  Federal  court  to  foreclose  the 
mortgage,  and  tlien  began  a  foreclosure  suit  in  the  State  court, 
W'hich  was  afterwards  removed ;  the  Federal  court  consolidated 
all  three  proceedings.^  The  court  may  refuse  to  consolidate  two 
foreclosure  suits,  wlien  the  result  would  be  to  delay  that  which 
was  first  brought.*  The  court  may  order  several  cases  involving 
substantially  the  same  evidence  to  be  tried  together,  and  direct 
the  jury  to  bring  in  separate  verdicts.^  This  may  be  ordered  in 
actions  of  ejectment  by  the  same  plaintiff  claiming  under  the 
same  title  against  several  defendants ;  ^  and  in  two  suits  against 
separate  defendants  for  the  same  injury,  although  one  is  an  action 
in  tort  and  the  other  on  contract.''  This  may  be  ordered  when 
several  actions  are  brought  between  the  same  parties  upon  different 
notes  with  the  same  makers,  payees,  and  indorsers.^  In  a  case 
where  several  actions  at  common  law,  brought  in  a  State  court, 
and  removed  to  a  Federal  court,  were  based  upon  insurance  pol- 
icies on  the  same  property,  issued  upon  the  same  application,  at 


§371.  1  U.  S.  R.  S.  §  921 ;  United  States  bash,   St.   L.   &   P.  Ry.   Co.  v.  Central 

V.  U.  P.  R.  R.  Co.,  98  U.  S.  569 ;  Andrews  Trust  Co.,  23  Fed.  R.  513. 
D.  Spear,  4  Dill.  472;  Bank  of  Ale.xandria         3  Wabash,    St.    L.  &  P.    Ry.    Co.    v. 

V.  Younu,  1  Cranch  C.  C.  458 ;   Wolver-  Central  Trust  Co.,  23  Fed.  R.  513. 
tonu.  Lacey,  18Lavv  Rep.  N.  S.672;  Weide         *  Mercantile   Trust   Co.  v.    Missouri, 

V.  Insurance  Co.  of  N.  A.,  3  Chic.  L.  N.  353;  K.  &  T.  Ry.  Co  ,  41  Fed.  R.  8. 
Wabash,  St.  L.  &  P.  Ry.  Co.  v.  Central         5  Keep  i-.  I.  &  St.  L.  R.  Co.,  10  Fed.  R. 

Trust  Co.,  23  Fed.  R.  513;  Ferrett  i-.  At-  454. 

will,  4  N.  Y.  Legal  Observer,  215  ;  Holmes  »  Keep  v.  1.  &  St.  L.  R.  Co.,  10  Fed.  R. 

V.  Sheridan,  1  Dill.  351 ;  Young  v.  Grand  454,  455. 

Trunk  Ry.,  9  Fed.  R.  348  ;   Keep  v.  In-         ^  Keep  v.  I.  &  St.  L.  R.  Co.,  10  Fed.  R. 

dianapolis  &  St.  L.  R.  Co.,   10  Fed.  R.  454 

454  ;  Davis  i-.  St.  Louis  &  S.  F.  Ry.  Co.,  8  Davis  v.  St.  Louis  &  S.  F.  Ry.  Co.,  26 

25  Fed.  R.  786.  Fed.  R.  786. 

2  Andrews  v.  Spear,  4  Dill.  472  ;    Wn- 
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the  same  time  and  by  the  same  agent,  contahiing  a  clause  for 
contribution ;  the  court  ordered  that  one  of  the  causes  be  trans- 
ferred to  the  equity  dockeli,  and  the  other  defendants  be  made 
parties  thereto,  that  the  pleadings  in  that  case  be  reformed 
according  to  the  equity  practice,  and  that  the  proceedings  in  the 
other  causes  be  stayed.^  A  consolidation  was  refused  when  sev- 
eral actions  were  pending  between  the  same  parties  upon  assigned 
claims  for  overcharges.^^ 

§  372.  Evidence,  Testimony,  and  Depositions.  —  The  Revised 
Statutes  provide  that,  except  in  cases  where  depositions  are  au- 
thorized to  be  taken  and  used,  "  the  mode  of  proof  in  the  trial  of 
actions  at  common  law  shall  be  by  oral  testimony,  and  the  exam- 
ination of  witnesses  in  open  court."  ^  State  statutes  regulating 
the  competency  of  proof,  such  as  the  statute  of  Georgia,  making 
an  assignment  or  indorsement  of  a  promissory  note  sufificient 
evidence  of  its  transfer  without  proof  of  the  handwriting  of  the 
indorser  or  assignor ;  ^  the  statute  of  Mississippi,  authorizing  the 
admission  in  evidence  of  a  notarial  certificate ;  ^  and  the  statutes 
of  Minnesota  and  New  York  regulating  the  manner  of  proving  a 
foreign  law,  will  be  followed  in  actions  at  common  law  in  the 
Federal  courts  held  in  such  States,*  unless  they  conflict  with  tlie 
Federal  statute  providing  that  "  in  the  courts  of  the  United  States 
no  witness  shall  be  excluded  in  any  action  on  account  of  color,  or 
in  any  civil  action  because  he  is  a  party  to  or  interested  in  the 
issue  tried  ;  provided,  that  in  actions  by  or  against  executors, 
administrators,  or  guardians,  in  which  judgment  may  be  rendered 
for  or  against  them,  neither  party  shall  be  allowed  to  testify  against 
the  other,  or  to  any  transaction  with  or  statement  by  the  testator, 
intestate,  or  ward,  unless  called  to  testify  by  the  opposite  party, 
or  required  to  testify  thereto  by  the  court."  ^  A  State  statute 
excluding  the  testimony  of  a  physician  as  to  information  ac- 
quired while  attending  a  patient  in  a  professional  capacity  will 
be  followed  in  an  action  at  common  law  in  a  Federal  court  held 
in  such  State.^ 

9  Falls  of  Neuse  Manuf.  Co.  v.  Georgia         *  Sims  v.  Hundlev,  6  How.  1. 
Home  Ins.  Co.,  26  Fed.  II.  1.  *  Pierce   v.  Indreth,   106   U.  S.  546  ; 

10  Davis  V.  St.  Louis  &  S.  F.  Ry.  Co.,  Calderon  r.  O'Donoiiue,  U.  S.  C.  C,  S.  D. 

25  Fed.  R.  786.  N.  Y.,  per  Wheeler,  D.  J.,  June,  1891. 

§  372.   1  U.  S.  R.  S.  §  867.    See  Ex  parte         ^  U.  S.  R.  S.  §  358.     See   authorities 

Fisk,  11,3  U.  S.  713;  Beardsley  v.  Littell,  cited  supra,  §  274. 
14  Blatchf.  102.  ^  Conn.  Mut.  Ins.  Co.  v.  Union  Trust 

2  M'Niel  V.  Holbrook,  12  Pet.  84,  88.  Co.,  112  U.  S.  250. 
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The  power  of  the  Circuit  and  District  Courts  to  make  rules 
regulating  the  taking  of  testimony  in  actions  at  common  law, 
lias  been  denied.''  A  few  cases  hold  that  in  cases  where  the 
Federal  statutes  give  the  right  to  take  depositions,  the  Federal 
courts  may  by  a  general  rule  or  by  an  order  in  each  case  allow 
the  State  statutes  to  be  followed.^  The  cases  in  which  deposi- 
tions can  be  taken  and  used,  and  other  rules  upon  this  subject, 
are  stated  in  the  previous  chapter  on  Evidence.^  It  has  been 
held  that  an  expert  may  properly  be  asked,  "  whether  the  defective 
work  and  condition  of  the  mill  was  owing  to  defective  construction 
or  want  of  skill  or  management  on  the  part  of  defendants."  ^^  No 
form  of  examination  or  deposition  unknown*  to  the  common  law 
and  not  authorized  by  a  Federal  statute,  even  though,  —  as  the 
examination  of  a  party  before  trial,  for  example,  —  authorized  by 
a  statute  of  the  State  where  the  court  is  held,  will  be  followed  by 
a  Federal  court  in  either  an  action  at  common  law  or  a  suit  in 
equity .^^  An  order  of  a  State  court  directing  such  an  examination 
is  avoided  by  the  removal  of  the  case.^  In  the  Second  Circuit  it 
has  been  held  that  an  order  can  be  granted  for  the  examination  of 
a  party  to  an  action  at  common  law,  in  accordance  with  the  State 
statute,  to  enable  the  opposite  party  to  frame  his  pleading.^^  In 
the  Eighth  Circuit  it  has  been  held  that  the  defendant  cannot 
be  compelled  to  answer  interrogatories  attached  to  the  plaintiff's 
common-law  petition  in  accordance  with  the  State  practice. ^^  A 
court  of  the  United  States  has  no  power  to  order  a  plaintiff  in 
an  action  for  personal  injuries  to  submit  to  a  physical  examination 
in  advance  of  the  trial. ^^  It  has  been  held  in  the  Southern  Dis- 
trict of  New  York  that  inspection  of  a  document  before  trial  at 
common  law  can  only  be  obtained  by  a  bill  of  discovery,  not  by 
an   order,  in   accordance  with  the   State  practice. ^^     A  statute 

1  Randall  v.  Venable,  17  Fed.  R.  163.  S.  D.  N.  Y.,  Oct.  20,  1889;   N.  Y.  Law 

Contra,  Warren  v.  Younger,  18  Fed.  R.  859.  Journal,  Oct.  30,  1880,  Lacombe,  J. ;  An- 

*  Flint  y.  Board  of  Comni'rs,  5  Dill,  derson  v.  Mackay,  46  Fed.  R.  105.     But 

481 ;  McLennon  v.  Kansas  City,  St.  J.  &  see  Marvin  v.  C.  Aultman  &  Co.,  46  Fed. 

C.  B.  R.  Co.,  22  Fed.  R.  198;  Warren  v.  R.  838. 

Younger,  18  Fed.  R.  859.  "  Pierce  v.  Union  Pac.  Ry.  Co.,  47  Fed. 

9  See  Chapter  XIX.  R.  700. 

10  Chandler  v.  Thompson,  30  Fed.  R.  i5  Union  Pacific  Ry.  Co.  v.  Botsford, 

38,  41.  141  U.  S.  250. 

"  Ex  parte  Fisk,  113  U.  S.  7l3.     But  i6  Guyot   v.   Hilton,  32   Fed.  R.   743; 

see  Bryant  v.  Leyland.  6  Fed.  R.  125.  Colgate  v.  Compagnie  Fran(;aise,  23  Fed. 

12  Ex  p'lrte  Fisk,  113  U.  S.  713.  R.  82.     But  see  Coit  v.  North  Carolina 

"  Treadwell  v.  Seymour,  U.  S.  C.  C,  Gold  Amalgamating  Co.,  9  Fed.  R.  577. 
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provides  that  on  the  trial  of  an  action  at  law  the  courts  of  the 
United  States  ma}^,  on  motion  and  due  notice  thereof,  require  the 
parties  to  produce  books  or  writings  in  their  possession  or  power, 
which  contain  evidence  pertinent  to  the  issue,  in  cases  and  under 
circumstances  where  they  might  be  compelled  to  produce  the 
same  by  the  ordinary  rules  of  proceeding  in  chancery .i''  If  a 
plaintiff  fails  to  comply  with  such  an  order,  the  court  may,  on 
motion,  give  the  like  judgment  for  the  defendant  as  in  cases  of 
nonsuit ;  and  if  a  defendant  fails  to  comply  with  such  order,  the 
court  may,  on  motion,  give  judgment  against  him  by  default.^^ 
It  has  been  held  at  circuit  that  this  practice  will  be  followed  in 
equity .^^  The  pendency  of  a  bill  of  discovery  is  not  a  bar  to  such 
a  motion  in  an  action  at  law.^o  The  order  will  not  be  granted 
unless  the  applicant  shows  that  the  paper  exists  and  is  pertinent 
to  the  issue,  and  in  the  possession  of  the  other  party .^^  The  order 
may  be  absolute  or  conditional.^^  A  motion  made  at  the  trial  is 
too  late.^"^  If  the  notice  was  not  served  a  sufficient  length  of 
time  before  the  trial,  the  trial  may  be  postponed.^*  It  has  been 
said  that  such  an  order  should  not  be  made  against  a  corporation, 
the  proper  remedy  in  such  a  case  being  a  subpoena  duces  tecum 
served  on  one  of  its  officers.^^  The  order  may  require  that  the 
documents  be  filed  with  the  clerk,  or  that  copies  of  them  be  served 
on  tlie  party  seeking  thcm.^^  The  court  has  no  power  to  compel 
a  party  to  submit  his  body  to  a  physical  examination.^''  It  is  very 
doubtful  whether  the  court  has  the  power  to  compel  a  party  to 
permit  the  inspection  of  articles,  other  than  books,  writings,  or 
drawings,  in  his  possession ;  although  if  such  articles  are  pro- 
duced on  the  trial  the  court  might  then  permit  the  application 


1"  U.  S.  R.  S.  §  724.     See  supra,  §  267.  '^  Dunham    v.    Riley,    4   Wash.    126  ; 

1**  U.  S.  R.  S.  §  724.  lasigi  v.  Brown,  1  Curt  401 ;  Merchants' 

19  Coit  V.  North  Carolina  Gold  Amal-  National  Bank  v.  State  National  Bank, 

gamating  Co.,  9  Fed.  R.  577.     But  see  3  Cliff.  201. 

Guyot  V.  Hilton,  .32  Fed.  R.  743;  Colgate  23  Sampson  v.  Johnson,  2  Cranch  C.  C. 

V.  Campngnie  Franyaise,  28  Fed.  R.  82;  107;  Bank  of  United  States  v.  Kurtz,  2 

Bischoffsheim  v.  Brown,  29  Fed.  R.  341.  Cranch  C.  C.  842. 

See  supra,  §  2G7.  -*  Geyger  v.  Geyger,  2  Dall.  332,  Bank 

2'  lasigi  V.  Brown,  1  Curt.  401.  of  United  States  v.  Kurtz,  2  Cranch  C.  C. 

21  lasigi  V.  Brown,  1  Curt.  401 ;  Triplett  342. 

i;    Bank  of  Washington,  8  Cranch  C.  C.  25  Merchants'  National  Bank  v.  State 

640;   Jacques   v.  Collins,  2  Blatchf.  23;  National  Bank,  3  Cliff.  201. 

Bnell    V.    Conn.    Mutual    Life    Ins.    Co.,  26  Jacques  v.  Collins,  2  Blatchf  23. 

1  Cin.  L.  B.  51;  Bas  «;.  Steele,  3  Wash.  '^'  Union  Pacific  Ry.  Co.  v.   Botsford, 

381.  141  U.  S.  250. 
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of  chemical  tests  to  them.^  It  seems  that  a  party  cannot  be 
compelled  by  a  subpoena  duces  tecum  to  produce  such  articles 
upon  the  trial.^^  When  a  party  inspects  a  paper  produced  by 
his  adversary  at  his  request  and  then  fails  to  offer  it  in  evidence, 
his  adversary  may  put  it  in  evidence.^''  When,  before  the  sub- 
mission of  a  case  to  the  jury,  irrelevant  evidence,  previously 
admitted,  was  withdrawn,  and  the  jury  was  instructed  to  dis- 
regard it,  it  was  held  that  an  exception  to  its  admission  could 
not  be  sustained.^^ 

§  373.  Abatement  and  Revivor.  —  The  Revised  Statutes  pro- 
vide that  when  either  of  the  parties  to  a  suit  in  any  court  of  the 
United  States  dies  before  final  judgment,  the  executor  or  ad- 
ministrator of  such  deceased  party  may,  in  case  the  cause  of 
action  survives  by  law,  prosecute  or  defend  any  such  suit  to  final 
judgment.^  "  The  defendant  shall  answer  accordingly,  and  the 
court  shall  hear  and  determine  the  cause,  and  render  judgment 
for  or  against  the  executor  or  administrator  as  the  case  may  re- 
quire." ^  If  the  survivor  wishes  to  continue  the  suit,  he  must 
serve  the  executor  or  administrator  with  a  scire  facias,  issued 
from  the  clerk's  office  where  the  case  is  pending ;  and  if  such 
personal  representative  fails  to  become  a  party  to  the  suit 
within  twenty  days  from  the  service  of  such  writ,  the  court  may 
render  judgment  against  the  estate  of  the  deceased  party  in  the 
same  manner  as  if  the  executor  or  administrator  had  voluntarily 
made  himself  a  party .^  The  executor  or  administrator  who  thus 
becomes  a  party  is  entitled,  upon  motion,  to  a  continuance  till 
the  next  term  of  the  court.*  The  Revised  Statutes  further  pro- 
vide that  if  there  are  two  or  more  plaintiffs  or  defendants  in  a 
suit,  where  the  cause  of  action  survives  to  the  surviving  plaintiff 
or  against  the  surviving  defendant,  and  one  or  more  of  them  dies, 
the  suit  and  action  do  not  thereby  abate ;  but  such  death  must  be 
suggested  in  the  record,  and  the  action  thereupon  proceed  at  the 
suit  of  the  surviving  plaintiff  against  the  surviving  defendant.^ 

28  Lundberg  v.  Albany  &  R.  I.  &  S.  Co.  §  373.     i  U.  S.  R.  S.  §  955. 

32  Fed.  R.  501 ;  Johnson  S.  S.  R.  Co.  v.  2  u.  S.  R.  S.  §955.  See  Allen  v.  Fair- 
N.  B.  S.  Co.,  48  Fed.  R.  191,  194,  195.  banks,  40  Fed.  R.  188. 

29  In  re  Sliephard,  3  Fed.  R.  12;  John-  «  U.  S.  R.  S.  §  955. 

son  S.  S.  R.  Co.  V.  N.  B.  S.  Co  ,  48  Fed.  *  U.  S.  R.  S.  §  955.   See  supra,  §  368  b. 

R.  191,  194,  195.     Sec  supra,  §§  275,  277.  6  u.  S.  R.  S.  §  956.    This  statute  is 

'^  Ellison  El.  L.  Co.  v.  U.  S.  El.  L.  Co.,  substantially  a  copy  of  the  act  of  8  &  9 

45  Fed.  R.  55.  W.  III.  ch.  1,  §  7.    See  Allen  v.  Fairbanks, 

^1  Pennsvlvania  Company  v.  Roy,  102  40  Fed.  R.  188. 
U.  S.  451.  ' 
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The  practice  under,  and  the  construction  of,  the  statutes  are  not 
clear ;  but  the  following  points  seem  settled.  The  latter  statute 
applies  to  writs  of  error  ^  and  appeals.''  These  statutes  do  not 
apply  to  real  actions,^  Real  actions  cannot  be  revived.^  The 
statutes  only  regulate  the  manner  of  revivor.  The  survivability 
of  a  cause  of  action,  if  it  be  one  arising  under  the  statute  or 
common  law  of  the  State  where  the  case  is  pending,  depends  on 
the  laws  of  that  State.^'^  The  time  within  which  an  action  to  en- 
force a  cause  of  action  not  founded  upon  a  statute  of  the  United 
States  may  be  revived,  depends  upon  the  State  practice  ^^  or  the 
State  Statute  of  Limitations ;  ^^  which,  however,  do  not  affect  the 
United  States.^^  The  State  Statute  of  Limitations  has  been  held 
a  bar  to  an  application  to  revive  an  action  by  a  receiver  of  a 
national  banking  association  to  collect  an  assessment  from  a 
stockholder.^^  If  the  cause  of  action  be  one  created  by  a  Federal 
statute,  its  survival  or  abatement  is  not  affected  by  State  statutes 
or  decisions.^^  Thus,  a  qui  tarn  action  to  recover  a  penalty  under 
a  statute  of  the  United  States  abates  by  the  death  of  the  defend- 
ant, although  the  statutes  of  the  State  where  the  case  is  pending 
authorize  the  revivor  of  actions  to  recover  penalties.^^  An  action 
for  the  infringement  of  a  patent  survives  to  the  representatives  of 
the  patentee.^"  Where  one  of  several  joint  defendants  to  a  decree 
for  damages  and  an  injunction  against  the  infringement  of  a 
patent  dies  after  an  appeal,  the  suit  may  be  revived  in  the  appel- 
late court  at  the  suit  of  the  survivors,  upon  notice  to  the  personal 
representatives  of  the  decedent  under  Supreme  Court  Rule  15, 
without  bringing  them  in  as  parties.^^     If  in  such  a  case  the  per- 

•>  McKinney   v.   Carroll,   12   Pet.   66;  volved;  and  that  the  writ  of  scire  facias 

Classe  V.  Hippon,  1  B.  &  Aid.  586.  was  not  necessary. 

T  Moses  V.  Wooster,  115  U.  S.  285.  ii  Goodyear   Dental  Vulcanite  Co.   r. 

8  Macker  v.  Thomas,  7  Wheat.  530;  White,  46  Fed.  R.  278. 

Green  w.  Watkins,  6  Wheat.  260.  i-  Butler   v.   Poole,   44   Fed.   R.   586; 

9  Macker  v.  Thomas,  7  Wheat.  5.30;     Barker  v.  Ladd,  3  Sawyer,  44;  Price  v. 
Green  »•.  Watkins,  6  Wheat.  260.  Yates,  19  Alb.  L.  J.  295 ;  Goodyear  Den- 

1''  Warren  v.  Furstenheim,  35  Fed.  R.  tal  Vulcanite  Co.  v.  White,  46  Fed.  R.  278. 

601 ;  Witters  v.  Foster,  20  Fed.  R.  737 ;  ^^  u.  S.  v.  Houston,  48  Fed.  R.  207. 

llenshaw  v.   Miller,   17  How.   212;    Hat-  »  Butler  y.  Poole,  44  Fed.  R.  586. 

field  (;.  Bushnell,  1  Blatchf.  393;  Trigg  v.  i^^  Schreiber  i\  Sharpless,  110  U.  S.  76; 

Cotnvay,  Hempst.  711.    In  Russell  c.  Post,  May  v.  Logan  County,  30  Fed.  R.  250. 

U.  S.  C.  C,  S.  D.  N.  Y.,  1891,  not  reported,  i«  Schreiber  c.  Sharpless,  110  U.  S.  76. 

Judge  Lacombe  held  that  the  State  prac-  i'^  May  v.  Logan   County,  30  Fed.  R. 

tice  should  be  followed  in    reviving   an  250.     See  sH/im,  §§  174-176. 

action   at   common   law    in    the    Circuit  ^^  Moses   v.  Wooster,   115  U.    S.  285, 

Court  for  tlie  Southern  District  of  New  287. 
York  where  no  Federal  question  was  in- 
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sonal  representatives  of  the  deceased  appellant  voluntarily  come 
in  and  ask  to  be  made  parties,  they  may  be  admitted. ^^  Where 
the  presence  of  the  personal  representatives  of  a  deceased  appel- 
lant will  be  required  for  the  due  prosecution  of  an  appeal  by  his 
survivors,  the  appellate  court  may  order  that  the  appeal  be  dis- 
missed unless  properly  revived  within  a  limited  time.-'^ 

§  374.  Trials.  —  The  Revised  Statutes  provide  that  the  trial  of 
issues  of  fact  in  actions  at  common  law  in  the  Circuit  and  Dis- 
trict Courts  shall  be  by  jury.i 

There  is  but  one  exception  to  this,  namely,  whenever  the 
parties  or  their  attorneys  of  record  file  with  the  clerk  a  stipu- 
lation in  writing  waiving  a  jury.^  Then,  the  issues  of  fact 
may  be  tried  and  determined  by  a  Circuit  Court  without  the  in- 
tervention of  a  jury  ;  and  the  rulings  of  the  court  on  the  trial,  if 
excepted  to  at  the  time  and  included  in  the  bill  of  exceptions, 
may  be  reviewed  in  the  Supreme  Court  upon  a  writ  of  error  or 
appeal ;  and  when  the  findings  are  special,  the  review  may  extend 
to  the  determination  of  the  sufficiency  of  the  facts  found  to 
support  the  judgment.^ 

The  court's  findings  may  be  general  or  special,*  and  have  the 
same  effect  as  the  verdict  of  a  jury.^  Findings  may  be  filed  by 
an  order  of  the  judge  who  tried  the  case,  nunc  pro  tunc,  at  a 
term  subsequent  to  the  entry  of  judgment  on  his  decision.^  If 
the  stipulation  is  not  in  writing  the  judgment  will  be  valid ;  "^  but 
the  appellate  court  cannot  reverse  the  same  for  any  error  in  the 
admission  or  exclusion  of  evidence,  or  because  the  evidence  was 
insufficient  to  warrant  the  finding  of  the  judge,  or  upon  any 
other  question  of  law  growing  out  of  the  evidence.^  The  most 
appropriate  proof  of  a  compliance  with  the  statute  is  the  inclu- 
sion of  the  stipulation  in   the   judgment  roll.^    A  statement  in 

19  Thorpe  v.  Mathington,  1  Phillips  Cii.  States  v.  Dawson,  101  U.  S.  569;  O'Reilly 

200;   Moses   v.  VVooster,  115  U.  S.  285,  y.  Campbell,  116  U.  S.  418. 
288.  6  Insurance  Co.  v.  Boon,  95  U.  S.  117. 

^u  Blake   i'.   Bogle,    Macqueen's   Prac-  But  see  Hickman  v.  Fort  Scott,  141  U.  S. 

tice  of  House  of  Lords,  244,  note;  Moses  415. 
V.  Wooster,  115  U.  S.  285,  288.  l  Campbell  v.  Boyreau.  21  How.  22.3; 

§  374.     I  U,  S.  R.  S.  §§  566,  648.  Bond  v.  Diistin,  112  U.  S.  604,  606. 

2  U  S.  R.  S.  §§  649,  700.  8  Campbell  v.  Boyreau,  21  How.  223 ; 

8  U.  S.  R.  S.  §§  649,  700.  Bond  i-.  Dustin,  112  U.  S.  604;  Spalding 

*  U.  S.  R.  S.  §  649;  Norris  i'.  Jackson,  v.  Manasse,  131  U.  S.  65;  Andes  v.  Slau- 

9  Wall.  125;  Mining  Co.  v.  Taylor,  100  son,  130  U.  S.  4,35. 
U.  S.  37.  9  Bond  v.  Dustin,  112  U.  S.  604,  607. 

5  Norris  v  Jackson,  9  Wall.  125 ;  United 
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the  finding  of  facts,  the  record  of  the  judgment  entry,  or  the  bill 
of  exceptions  that  such  a  stipulation  was  made  in  writing,  will  be 
sufficient  proof  of  a  compliance  with  the  statute.^*'  It  seems  that 
when  the  court  has  authority  to  refer  a  case,  upon  consent  in 
writing  only,  an  order  expressed  to  be  made  "  by  consent  of  the 
parties,"  that  the  case  be  referred,  necessarily  implies  that  such 
consent  was  in  writing. ^^ 

It  has  been  held  that  when  the  parties  consent  that  the  case  be 
referred  to  the  judge  or  some  one  else  as  referee,  the  only  ques- 
tion presented  by  the  writ  of  error  is  whether  there  is  any  error 
of  law  in  the  judgment  upon  the  facts  as  found  by  the  referee.^^ 
A  rule  of  the  Circuit  Court  of  the  United  States  for  the  Northern 
and  Southern  Districts  of  New  York  provides  that :  "  In  actions 
at  law,  a  consent  to  a  reference  of  the  whole  issue  must  like- 
wise contain  a  provision  that  judgment  shall  not  be  entered 
until  after  ten  days'  notice  of  the  filing  of  the  report  of  the 
referee,  and  of  the  judgment  proposed  to  be  entered  thereon. 
After  a  reference,  at  any  time  before  the  entry  of  judgment, 
either  party  may  move  for  a  new  trial  upon  a  case  or  exceptions, 
and  if  such  motion  be  denied,  the  decision  of  the  motion  and 
the  questions  involved  in  it  may  be  entered  on  the  record,  as  if 
it  had  been  a  ruling  made  upon  a  trial  by  the  judge  without  a 
jury,  and  excepted  to  in  like  manner.  When  a  motion  for  a  new 
trial  is  intended  to  be  made,  the  court  may  extend  the  time  for 
entering  judgment,  upon  the  application  of  the  moving  party,  and 
may  stay  all  other  proceedings  until  the  decision  of  the  motion."  ^^ 
The  effect  of  proceedings  under  this  rule  upon  a  review  by  writ  of 
error  has  never  been  decided.  An  order  of  reference  in  accord- 
ance with  this  rule  may  be  entered  after  the  filing  of  the  referee's 
report  nunc  pro  tunc,  in  accordance  with  a  stipulation  made  prior 
to  the  reference.^*  After  judgment,  no  motion  for  a  new  trial 
under  this  rule  can  be  made.^^  Where  the  case  was  tried  before 
a  judge  under  an  order  providing,  by  consent,  that  it  be  so  tried, 
and  that  if  it  should  appear  to  the  judge  that  there  were  questions 

10  Kearney  v.  Case,  12  Wall.  275,  284;  Co.,  103  U.  S.  90.  See  Dundee  M.  &  Tr. 
Dickinson   v.   Planters'    Bank,    16  Wall.     Ch.  v.  Hughes,  124  U.  S.  157. 

250;  Bond  v.  Diistin,  112  U.  S.  G04,  607.  "  13  Blatchf.  508,  569. 

11  Bond  V.  Dustin,  112  U.  S.  604,  607;  "  Robinson  v.  Mutual  Ben.  L.  I.  Co., 
Boogher  v.  Insurance  Co.,  10-3  U.  S.  90.         16  Blatchf.  194,  200. 

1-  Paine  v.  Central  Vermont  R.  R.  Co.,  i^  Naefie  v.  Cheesebrough,  14  Blatchf. 
118  U.  S  152,  158;  Boogher  v.  Insurance    313. 
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of  fact,  the  same  be  subsequently  submitted  to  a  jury,  it  was  held 
that  the  Supreme  Court  could  not  consider  on  appeal  rulings  of 
the  judge  upon  the  trial.^*^  A  judgment  upon  an  agreed  statement 
of  facts  presents  nothing  but  a  question  of  law,  which  may  be  ]-e- 
viewed  on  a  writ  of  error.^'  The  findings  on  agreed  facts  must 
consist  of  facts  only,  and  not  contain  a  recapitulation  of  the 
evidence.i^  Where  there  is  no  finding  of  facts,  but  merely  a 
stipulation  that  certain  testimony  in  other  suits  may  be  referred 
to  and  relied  upon  by  either  of  the  parties,  the  appellate  court 
has  no  jurisdiction  to  determine  the  questions  of  law  thereon 
arising.19  The  findings  cannot  be  both  general  and  special.^o  A 
special  finding  is  controlled  by  a  general  finding  for  the  defendant 
in  error  on  all  the  issues ;  and  no  error  can  then  be  assigned 
thereto.^^ 

There  is  no  provision  of  law  authorizing  the  review  by  writ  of 
error  of  any  errors  committed  on  the  trial  of  an  action  in  a  Dis- 
trict Court  tried  by  a  judge  by  consent  without  a  jury .22 

A  statement  of  facts  agreed  by  the  parties,  that  is,  a  case  stated, 
in  an  action  at  law,  waives  all  questions  of  pleading,  or  of  form 
of  action,  which  might  have  been  cured  by  amendment ;  but  it 
cannot  enable  a  court  of  law  to  assume  the  jurisdiction  of  a 
court  of  equity .'-^^  For  example,  in  a  State  where  the  remedy  of 
a  mortgagee  against  one  who  has  covenanted  with  the  mortgagor 
to  pay  the  mortgage  is  in  equity,  a  case  stated  cannot  authorize 
him  to  sue  at  law.^* 

No  State  statute  "^  or  constitutional  "^  provision  regulating  the 
manner  of  the  trial,^"  or  form  of  a  verdict,^^  or  providing  for  a 

16  Andes  v.  Slauson,  130  U.  S.  435  Commrs.,  109  U.  S.  268 ;  British  Queen 

"  Bond  V.  Dustin,  112  U.  S.  604,  607;  Mining  Co    v.  Baker  Sliver  Mining  Co., 

Supervisors  v.  Kennicott,  103  U.  S.  554 ;  139  U.  S.  222. 

United   States   v.  Eliason,  16  Pet.  291;  22  Rogers  v.  U.  S.,  141  U.  S.  548. 

Burr  V.  Des  Moines  R.  R.  &  Nav.  Co.,  23  Willard  v.  Wood,  135  U.  S.  309,  314. 

1   Wall.   99  ;    Campbell  v.   Boyreau,   21  24  Willard  v.  Wood,  135  U  .S.  300.' 

How.  223,  226.     But  see  Glenn  v.  Fant,  25  Nudd  v.  Burrows,  91  U.  S.  426;  In- 

134  U.  S.  398.  dianapolis  &  St.  L.  R.  R.  Co.  v.  Horst,  93 

1"  Raimond  v.  Terrebonne  Parish,  132  U.  S.  291. 

U.  S.  192.  26  St.  Louis,  L   M.   &   S.   Railway  v. 

19  Glenn  v.  Fant,  134  U.  S.  398;  Dav-  Vickers,  122  U.  S.  360. 

enport  v.  Paris,  136  U.  S.  580.  27  ^xiM  v.  Burrows,  91  U.  S.  426;  In- 

20  Meath  v.  Board  of  Mississippi  Levee  dianapolis  &  St.  L.  R.  R.  Co.  ?-.  Horst,  93 
Commrs.,  109  U.  S.  268;  British  Queen  U.  S.  291;  Vicksburg  &  M.  R.  R.  Co.  v. 
Mining  Co.  v.  Baker  Silver  Mining  Co.,  Putnam,  118  U.  S.  545;  St.  Louis,  I.  M.  & 
139  U.  S.  222.  S.  Hallway  i-.  Vickers,  122  U.  S.  .360. 

21  Meath  v.  Board  of  Mississippi  Levee  -'*  Indianapolis  &   St.  L.  R.  R.  Co.  v. 


T74      PRACTICE   AT   COMMON   LAW   IN   CIVIL   ACTIONS.     [CHAP.  XXVIIL 

compulsory  reference  in  a  special  class  of  cases,  such  as  an  action 
on  an  account,'-^^  or  limiting  the  powers  of  the  judge  to  comment 
on  the  facts  in  his  charge  to  the  jury,^*^  or  directing  that  such 
charge  be  in  writing,^^  has  any  influence  upon  the  practice  in  the 
Federal  courts.  But  it  has  been  said  that  the  sufficiency  and 
scope  of  pleadings,  and  the  form  and  effect  of  verdicts,  in  actions 
at  law,  are  matters  in  which  the  Circuit  Courts  of  the  United 
States  are  governed  by  the  practice  of  the  courts  of  the  State  in 
which  they  are  held.^^  The  State  practice  in  the  withdrawal  of 
jurors  may  in  a  proper  case  be  followed.^^ 

The  trial  judge  has  no  power  to  order  a  compulsory  nonsuit,^* 
but  may  dismiss  the  complaint  if  the  State  practice  permits  that 
to   be  done.^^     The  plaintiff   may  consent  to  a  nonsuit.^^'     The 


Horst,  93  U.  S.  291 ;  Abbott  v.  Curtis  & 
Co.  Mauuf.  Co.,  25  Fed.  R.  402  ;  U.  S.  Mu- 
tual Aocident  Association  v.  Barry,  131 
U.  S.  100. 

23  Howe  Machine  Co.  v.  Edwards,  15 
Blatclif.  402 ;  United  States  v.  Ratiibone, 
2  Paine,  578  ;  Sulzer  v.  Watson,  39  Fed. 
R.  414. 

»o  Vicksburg  &  M.  R.  R.  Co.  v.  Putnam, 
118  U.  S.  545;  St.  Louis,  I.  M.  &  S.  Rail- 
way V.  Vickers,  122  U.  S.  360;  United 
States  V.  Phila.  &  Reading  R.  R.  Co.,  123 
U.  S.  113;  Rucker  v.  Wlieeler,  127  U.  S. 
85,  93;  Lovejoy  v.  United  States,  128 
U.  S.  171. 

31  Nudd  V.  Burrows,  91  U.  S.  426. 

32  Gray,  J.,  in  Glenn  v.  Sumner,  132 
U.  S.  152,  156.  See  Bond  v.  Dustin,  112 
U.  S.  604  ;  and  §  360. 

33  Silsby  V.  Foote,  14  How.  218,  220. 

3*  Elmore  v.  Grymes,  1  Pet.  469 ; 
D'Wolf  V.  Rabaud,  1  Pet.  476 ;  Crane  v. 
Morris,  6  Pet.  598;  Silsby  v.  Foote,  14 
How.  218;  Castle  v.  Bullard,  23  How. 
172. 

35  Central  Transportation  Co.  v.  Pull- 
man's Palace  Car  Co.,  139  U.  S.  24,  38-40 ; 
per  Mr.  Justice  Gray  :  — 

"The  Circuit  Court  in  ordering  a  non- 
suit, because  in  its  opinion  the  evidence 
offered  by  the  plaintiff'  was  insufficient  in 
law  to  maintain  the  action,  acted  in  ac- 
cordance with  the  statute  of  PcnnsjMva- 
nia,  which  provides  that  '  it  shall  be  law- 
ful for  the  judge  presiding  at  the  trial  to 


order  a  judgment  of  nonsuit  to  be  en- 
tered, if  in  his  opinion  the  plaintiff  shall 
have  given  no  such  evidence  as  in  law 
is  sufficient  to  maintain  the  action,  with 
leave,  nevertheless,  to  move  the  court  in 
banc  to  set  aside  such  judgment  of  non- 
suit, and  in  case  the  said  court  in  banc 
shall  refuse  to  set  aside  the  nonsuit  the 
plaintiff  may  remove  the  record  by  writ 
of  error  into  the  Supreme  Court  for  revi- 
sion and  review,  in  like  manner  and  with 
like  effect  as  he  might  remove  a  judg- 
ment rendered  against  him  upon  a  de- 
murrer to  evidence.  Pa.  Stats.  March 
11,  1836,  c.  34,  §  7;  March  11,  1875,  c.  8; 
2  Purdon's  Digest  (11th  ed.),  1362,  1363. 
Under  the  statute  as  expounded  by  Chief 
Justice  Gibson  the  judge  can  order  a  non- 
suit only  when  all  the  evidence  intro- 
duced, with  every  inference  of  fact  that  a 
jury  might  draw  from  it  in  favor  of  the 
plaintiff,  appears  to  be  insufficient  in 
matter  of  law  to  sustain  a  verdict ;  and 
the  defendant's  motion  for  a  nonsuit  is 
equivalent  to  a  demurrer  to  evidence,  dif- 
fering only  in  the  judgment  thereon  not 
being  a  final  determination  of  the  rigiits 
of  the  parties,  for  if  it  is  in  favor  of 
the  plaintiff"  the  case  must  be  submitted 
to  tlie  jury,  and  if  in  favor  of  the  de- 
fendant, it  is  no  bar  to  a  new  action. 
Smyth  V.  Craig,  3  Watts  &  Sergeant,  14; 
Fleming  v.  Insurance  Co.,  Brightly,  102; 
Bournonville  i'.  Goodaii,  10  Pa.  St.  133. 
It  is  true  that  a  plaintiff,  who  appears  by 


86  Elmore  v.  Grymes,  1  Pet.  469. 


§  374.] 


TEIALS. 


775 


trial  judge  may  direct  a  verdict  for  either  party  in  a  case  where 
the  evidence  is  such  as  to  make  it  proper  to  set  aside  a  verdict  in 
favor  of  the  other-^*"  A  verdict  can  only  be  directed  when  no 
recovery  could  be  had  by  the  party  against  whom  the  verdict  is 
given,  upon  any  view  which  could  properly  be  taken  of  the  facts,-^ 
The  judge  may  also  comment  upon  the  facts,  provided  that,  when 
the  evidence  is  conflicting,  he  makes  it  clear  to  the  jury  that  they 
are  not  bound  by  his  opinion.^^  Exceptions  to  a  charge  or  to  a 
refusal  to  charge  must  be  noted  before  the  jury  retire.'*'^ 


the  record  to  have  vohmtarily  become 
nonsuit,  cannot  sue  out  a  writ  of  error. 
United  States  v.  Evans,  5  Cranch,  280; 
Evans  v.  Phillips,  4  VVlitat.  73 ;  Cossar  v. 
Reed,  17  Q.  B.  5i0.  But  hi  tlie  case  of  a 
compulsory  nonsuit  it  is  otherwise;  and 
a  plaintiff  against  whom  a  judgment  of 
nonsuit  has  been  rendered  without  his 
consent  and  against  his  objection,  is  en- 
titled to  relief  by  writ  of  error.  Elmore 
V.  Grymes,  1  Pet.  469  ;  Strother  v.  Hutch- 
inson, 4  Bing.  N.  C.  83;  s.  c.  5  Scott,  346; 
6  Dowling,  238  ;  Voorhees  f.  Coombs,  4 
Vroom,  482.  There  are  many  cases  in 
the  books  in  which  this  court  has  held 
that  a  court  of  the  United  States  had  no 
power  to  order  a  nonsuit  without  the  plain- 
tiff's acquiescence.  Elmore  v.  Grymes, 
above  cited ;  Crane  v.  Morris,  6  Pet.  598, 
609 ;  Silsby  v.  Foote,  14  How.  218 ;  Cas- 
tle V.  Bullard,  23  How.  172,  183.  Yet,  in- 
stead of  overruling  upon  that  ground 
alone  exceptions  to  a  refusal  to  order  a 
nonsuit,  this  court  more  than  once  has 
considered  and  determined  questions  of 
law  upon  the  decision  of  which  the  non- 
suit was  refused  in  the  court  below. 
Crane  r.  Morris  and  Castle  v.  Bullard, 
above  cited.  The  difference  between  a 
motion  to  order  a  nonsuit  of  the  plaintiff 
and  a  motion  to  direct  a  verdict  for  the 
defendant  is,  as  observed  by  Mr.  Justice 
Field,  delivering  a  recent  opinion  of  this 
court,  '  rather  a  matter  of  form  than  of 
substance,  e.xcept  (that)  in  the  case  of  a 
nonsuit  a  new  action  may  be  brought, 
whereas  in  the  case  of  a  verdict  the  ac- 
tion is  ended,  unless  a  new  trial  be  granted 
either  upon  motion  or  upon  appeal.'  Os- 
canyan  v.  Arms  Co.,  103  U.  S.  261,  264. 
Whether  a  defendant  in  an  action  at  law 
may  present  in  the  one  form  or  in  the 
other,  or  by  demurrer  to  the  evidence, 
the  defence  that  the  plaintiff,  upon  his 


own  case,  shows  no  cause  of  action,  is  a 
question  of  practice,  pleadings,  and  forms 
and  modes  of  proceeding,'  as  to  which  the 
courts  of  the  United  States  are  now  re- 
quired by  the  act  of  Congress  of  June  1, 
1872,  c.  255,  §  5  (17  Stat.  197),  re-enacted 
in  section  914  of  the  Revised  Statutes,  to 
conform  as  near  as  may  be  to  those  exist- 
ing in  the  courts  of  the  State  within  which 
the  trial  is  had.  Sawin  v.  Kenny,  93 
U.  S.  289 ,  Ex  parte  Boyd,  105  U.  S.  647 ; 
Chateaugay  Co.,  Petitioner,  128  U.  S.  544 ; 
Glenn  v.  Sumner,  132  U.  S.  152,  156.  It 
is  doubtless  within  the  authority  of  the 
presiding  judge,  and  is  often  more  con- 
venient, in  order  to  prevent  the  case  from 
being  brought  up  in  such  a  form  that  the 
judgment  of  the  court  of  last  resort  will 
not  finally  determine  the  rights  of  the 
parties,  to  adopt  the  course  of  directing  a 
verdict  for  the  defendant  and  entering 
judgment  thereon.  But  the  judgment  of 
nonsuit,  being  a  final  judgment  disposing 
of  the  particular  case,  and  rendered  upon 
a  ruling  in  matter  of  law  duly  excepted 
to  by  the  plaintiff,  is  subject  to  be  re- 
viewed in  this  court  by  writ  of  error." 

ST  Randall  v.  Baltimore  &  O.  R.  R.  Co., 
109  U.  S.  478;  Bimt  v.  Sierra  Butte  Gold 
Mining  Co.,  138  U.  S.  483. 

•'8  Washington  Tr.  R.  R.  Co.  v.  McDade, 
135  U.  S.  554,  571 ;  Dunlap  v.  N.  E.  R.  R. 
Co.,  130  U.  S.  649  ;  Kane  i-.  Northern  Cen- 
tral Ry.  Co.,  128  U.  S.  91 ;  Louisville  & 
N.  R.  R.  Co.  V.  Woodson,  134  U.  S.  614, 
621. 

39  Vicksburg  &  M.  R.  R.  Co.  v.  Putnam, 
118  U.  S.  545;  St.  Lonis,  I.  M.  &  S-  Rail- 
way V.  Vickers,  122  U.  S.  360;  United 
States  V.  Phila.  &  Reading  R.  R.  Co.,  123 
U.  S.  113;  Rucker  v.  Wheeler,  127  U.  S. 
85,  93 ;  Lovejoy  v.  United  States,  128  U.  S. 
171. 

*^  Phelps  t'.  Mayer,  16  How.  160. 
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The  determination  as  to  whether  a  witness  is  competent  to 
testify  as  an  expert  rests  largely  in  the  discretion  of  the  trial 
judge,  and  will  rarely  be  a  ground  for  a  reversal  or  writ  of 
error.*^  The  jury  may  be  allowed,  under  the  custody  of  an  officer, 
to  leave  the  court  room  and  inspect  a  machine  or  place.*^ 

The  manner  of  selecting  and  the  qualifications  of  jurymen  are 
prescribed  by  statutes  of  the  United  States.*^ 

A  judgment  will  not  be  reversed  because  a  party  was  denied 
the  right  to  open  and  close  to  the  jury.** 

§  375.  Rules  of  Decision  at  Common  Law.  —  The  Revised  Stat- 
utes provide  that  "  the  laws  of  the  several  States,  except  where 
the  Constitution,  treaties,  or  statutes  of  the  United  States  other- 
wise require  or  provide,  shall  be  regarded  a^  rules  of  decision  in 
trials  at  common  law,  in  the  courts  of  the  United  States,  in  cases 
where  they  apply."  ^ 

It  has  been  held  that  this  statute  does  not  apply  to  questions 
of  commercial  law,  or  those  which  involve  the  application  of  prin- 
ciples of  the  common  law  which  are  general  throughout  the 
United  States,  and  although  settled  by  the  decision  of  State 
courts  are  not  regulated  by  a  State  statute.  In  such  cases,  the 
Federal  courts  are  not  bound  by  the  decisions  of  the  State 
courts.2     Such  are  questions  in  the  law  of  insurance,^  liability 

*i  Montana  Railway  Co.  v.  Warren,  lo7  controversy  occurred,  and  when  the  case 

TJ.  S.  348,  353;   Stillwell  Manufacturing  was  under  the  consideration  of  the  Cir- 

Co.  V.  Piielps,  130  U.  S.  520.  cult  Court,  no  construction  of  the  statute 

4-  Owens  V.  Missouri  Pac.  Ry.  Co.,  38  had  been  given  by  the  State  tribunals 

Fed.  R.  571.  contrary    to   that   given   by    the  Circuit 

43  U.  S.  R.  S.  §§  800-882 ;    Brewer  v.  Court.     The  Federal  courts  have  an  in- 

Jacobs,  22  Fed.  R.  217  ;  Lovejoy  v.  United  dependent  jurisdiction  in  the  administra- 

States,   128  U.  S.  171 ;  United  States  v.  tion  of  State  laws,  co-ordinate  with,  and 

Chaires,  40  Fed.  R   820;  United  States  r.  not   subordinate    to,    that   of   the    State 

Paxton,  40  Fed.  R.  136;  United  States  r.  courts,  and  are  bound  to  exercise  tlieir 

Kwan,  40  Fed.  R.  451;  Ex  parte  Farley,  own   judgment  as   to   the    meaning  and 

40  Fed.  R.  66.  effect  of   those  laws.     Tiie  existence  of 

■*'  Hall  I'.  Weare,  02  U.  S.  728;  Day  two  co-ordinate  jurisdictions  in  the  same 

V.  Woodworth,  13  How.  363 ;  Lancaster  territory    is    peculiar,    and    the    results 

V.  Collins,  115  U.  S.  222.  would   be    anomalous    and  inconvenient 

§  375.     1  U.  S.  R.  S.  §  721.  but   for  the   exercise  of  mutual  respect 

2  Swift  V.  Tyson,  16  Pet.  1  ;  Burgess  and  deference.  Since  the  ordinary  aihnin- 

V.  Seliginan,  107  U.  S.  20,  33,  34;  per  Mr.  istration  of  the  law  is  carried  on  by  the 

Justice  Bradley  :  —  State  courts,  it  necessarily  happens  tiiat 

"  We  do  not  consider  ourselves  bound  by  the  course  of  their  decisions  certain 

to  follow  the  decision  of  the  State  court  rules  are  established  which  become  rules 

in  this  case.     When  the  transactions  in  of  property  and  action  in  the  State,  and 


'  Carpenter  v.  Providence  Washington  Ins.  Co.,  16  Pet.  495  ;  Hening  v.  U.  S.  Ins. 
Co.,  2  Dill.  26. 
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for  negligence   by   individuals*   and    common   carriers,^  negoti- 
able paper,^  municipal  bonds,"  bills  of  lading,^  master  and  ser- 


have  all  the  effect  of  law,  and  which  it 
would  be  wrong  to  disturb.  Tiiis  is  es- 
pecially true  with  regard  to  the  law  of 
real  estate  and  the  construction  of  State 
constitutions  and  statutes.  Such  estab- 
lished rules  are  always  regarded  by  the 
Federal  courts,  no  less  than  by  the  State 
courts  themselves,  as  authoritative  decla- 
rations of  what  the  law  is.  But  where 
the  l;>w  has  not  been  thus  settled,  it  is  the 
right  and  duty  of  the  Federal  courts  to 
exercise  their  own  judgment,  as  they 
also  always  do  in  reference  to  the  doc- 
trines of  commercial  law  and  general 
jurisprudence.  So  when  contracts  and 
transactions  have  been  entered  into,  and 
rights  have  accrued  thereon  under  a  par- 
ticular state  of  the  decisions,  or  when  there 
has  been  no  decision  of  the  State  tribu- 
nals, the  Federal  courts  properly  claim 
the  right  to  adopt  their  own  interpreta- 
tion of  the  law  applicable  to  the  case,  al- 
thougli  a  different  interpretation  may  be 
adopted  by  the  State  courts  after  such 
rights  have  accrued.  But  even  in  such 
cases,  for  the  sake  of  harmony  and  to 
avoid  confusion,  the  Federal  courts  will 
lean  towards  an  agreement  of  views  with 
the  State  courts  if  the  question  seems  to 
them  balanced  with  doubt.  Acting  on 
these  principles,  founded  as  they  are  on 
comity  and  good  sense,  the  courts  of  the 
United  States,  without  sacrificing  their 
own  dignity  as  independent  tribunals,  en- 
deavor to  avoid,  and  in  most  cases  do 
avoid,  any  unseemly  conflict  with  the 
well-considered  decisions  of  the  State 
courts.  As,  however,  the  very  object  of 
giving  to  the  national  courts  jurisdiction 
to  administer  the  laws  of  the  States  in 
controversies  between  citizens  of  different 


States  was  to  institute  independent  tribu- 
nals which  it  might  be  supposed  would  be 
unaffected  by  local  prejudices  and  sec- 
tional views,  it  would  be  a  dereliction  of 
their  duty  not  to  e.xercise  an  independent 
judgment  in  cases  not  foreclosed  by  pre- 
vious adjudication.  As  this  matter  has 
received  our  special  consideration,  we 
have  endeavored  thus  briefly  to  state  our 
views  with  distinctness,  in  order  to  obvi. 
ate  any  misapprehensions  that  may  arise 
from  language  and  expressions  used  in 
previous  decisions.  Tlie  principal  cases 
bearing  upon  the  subject  are  referred  to 
in  tile  note,  but  it  is  not  deemed  neces- 
sary to  discuss  them  in  detail."  Citing 
McKeen  v.  Delancy's  Lessee,  5  Cranch, 
22;  Polk's  Lessee  v.  Wendal,  0  Cranch, 
87;  Thatcher  v.  Powell,  6  Wlieat.  119; 
Preston's  Heirs  v.  Bowmar,  6  Wheat.  580 ; 
Daly's  Lessee  v.  James,  8  AVheat.  495; 
Elmendorf  v.  Taylor,  10  Wheat.  1-52; 
Shelby  v.  Guy,  11  Wiieat.  361 ;  Jackson 
V.  Chew,  12  Wheat.  153-168  ;  Ftilierton  i: 
Bank  of  United  States,  1  Pet.  604 ;  Gard- 
ner V.  Collins,  2  Pet.  58;  United  States  v. 
Morrison,  4  Pet.  124 ;  Green  v.  Xeal's 
Lessee,  6  Pet.  291  ;  Groves  v.  Slaughter, 
15  Pet.  449  ;  Swift  v.  Tyson,  16  Pet.  1 ; 
Carpenter  v  Providence  Washington  Ins. 
Co.,  16  Pet.  495;  Carroll  v.  Safford,  3 
How.  441;  Lane  v.  Vick,  3  How.  464; 
Rowan  v.  Runnels,  5  How.  1.34;  Smith  i-. 
Kernochen,  7  How.  198  ;  Nesmith  i:  Shel- 
don, 7  How.  812  ;  Williamson  r.  Berry,  8 
How.  495;  Van  Rensselaer  r.  Kearney,  11 
How.  297  ;  Webster  v.  Cooper,  14  How. 
488 ,  Ohio  Life  Ins.  &  Trust  Co.  v.  De- 
bolt,  16  How.  416 ;  Beauregard  i'.  New 
Orleans,  18  How.  497  ;  Watson  r.  Tarpley, 
18  How.  517  ;  Pease  v.  Peck,  18  How.  595 ; 


*  Hough  V.  Railway  Co.,  100  U.  S.  213, 
226. 

5  Myrick  v.  Michigan  Centra!  R.  R. 
Co.,  107  U  S.  102,  109  ;  Railroad  Co.  v. 
Lockwood,  17  Wall.  357. 

«  Swift  V.  Tyson,  16  Pet.  1  ;  Railroad 
Company  i-.  National  Bank,  102  U.  S.  14 ; 
Watson  V.  Tarpley,  18  How.  517  ;  Tilden 
V  Blair,  21  Wall.  241. 

■  Olcott  V  Supervisors.  16  Wall.  678  ; 
Township  of  Pine  Grove  v.  Talcott,  19 


Wall.  666  ;  Town  of  Venice  v.  Murdock, 
92  U.  S.  494  ;  Commissioners  of  Johnson 
County  V  Thayer,  94  U.  S.  631  ;  Crom- 
well V.  County  of  Sac,  96  U.  S.  51  ;  Fair- 
field V.  Gallatin  County,  100  U  S.  47 ; 
Douglass  V.  Pike  County,  101  U.  S.  677, 
686. 

8  Myrick  v.  Michigan  Central  R.  R. 
Co.,  107  U.  S.  102,  10.) ;  Railroad  Co.  v. 
Lockwood,  17  Wall.  357;  Pollard  v.  Vin- 
ton, 105  U.  8.  7. 
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vant,^  contracts  by  private  corporations,^"  and  liability  of  stock- 
holders to  creditors  in  the  absence  of  any  peculiar  local  statute.^^ 
Thus,  irrespective  of  the  decisions  of  the  courts  of  the  States 
where  they  are  held,  the  Federal  courts  hold :  that  in  suits  for 
damages  by  negligence  the  contributory  negligence  of  the  plain- 
tiff is  a  defense,  the  burden  of  proving  which  rests  upon  the 
defendant,  and  that  the  plaintiff  is  not  bound  as  a  part  of  his 
case  to  disprove  the  same ;  ^^  that  a  common  carrier  cannot  by 
contract  relieve  himself  from  liability  for  negligence  ;  ^^  that  a 
person  who  has  received  negotiable  paper  in  payment  of  a  pre- 
existing indebtedness  is  a  holder  for  value ;  ^^  and  that  parol 
evidence  of  an  oral  agreement  made  at  the  time  of  the  drawing, 
making,  or  indorsing  of  a  bill  or  note  cannot  be  permitted  to  vary, 
qualify,  or  contradict  the  terms  of  the  written  contract.^^ 

The  right  of  a  mortgagee  to  recover  the  mortgage  debt  from  a 
purchaser  who  had  agreed  with  the  mortgagor  to  pay  it,  although 
the  deed  and  mortgage  were  executed  in  and  covered  property 
solely  in  New  York,  where  the  mortgagee  might  have  sued  in  a 
common-law  action  of  assumpsit,  was  held,  when  the  suit  was 


Morgan  v.  Cortenius,  20  How.  1  ;  League 
r.  Egery,  24  How.  264;  Suydam  v.  Wil- 
liamson, 24  How.  427  ;  s.  c  6  Wall.  736  ; 
Leffingwell  y.  Warren,  2  Black,  599;  Mer- 
cer County  V.  Hucket,  1  Wall.  8-3 ;  Gelpcke 
V.  City  of  Dubuque,  1  Wall.  175;  Seybert 
V.  Pittsburgh,  1  Wall.  272  ;  Havemeyer  i". 
Iowa  County,  3  Wall.  294  ;  Thompson  v. 
Lee  County,  3  Wall.  327  ;  Christy  v.  Prid- 
geon,  4  Wall.  196  ;  Mitchell  v.  Burlington, 
4  Wall.  270 ;  Lee  County  v.  Rogers,  7 
Wall.  181 ;  Butz  v.  City  of  Muscatine,  8 
Wall.  575;  The  City  v.  Lamson,  9  Wall. 
477  ;  Olcott  r.  Supervisors,  16  Wall.  678  ; 
The  Supervisors  v.  United  States,  18  Wall. 
71 ;  Boyce  v.  Tabb,  18  Wall.  546  ;  Town- 
ship of  Pine  Grove  v.  Talcott,  19  Wall. 
660;  Elmwood  r.  Marcy,  92  U.  S.  289; 
State  Railroad  Tax  Cases,  92  U.  S.  575; 
Ober  r.  Gallagher,  93  U.  S.  199  ;  Town  of 
South  Ottawa  v.  Perkins,  94  U.  S.  260; 
Davie  v.  Briggs,  97  U.  S.  628  ;  Fairfield  v. 
County  of  Gahatin,  100  U.  S.  47  ;  Gates  v. 
National  Bank,  100  U.  S.  293  ;  Douglas  v. 
County  of  Pike,  101  U.  S.  677 ;  Barrett 
V  Holmes.  102  U.  S.  651 ;  Thompson  i-. 
Perrine,  103  U.  S.  806;  s.  c.  lUO  U  S. 
689. 

For  a  full  discussion  of  the  subject 


see  Holt  on  Concurrent  Jurisdiction  of 
the  Federal  and  State  Courts,  chs.  vi.  and 
vii.     See  also  §  li98. 

9  Hough  t'.  Railway  Co.,  100  U.  S.213, 
226  ;  Coyne  v.  Union  Pacific  Railway  Co., 
133  U.  S.  370 ;  Quebec  S.  S.  Co.  v.  Mer- 
chant, 133  U.  S.  375. 

1'^  Railroad  Co.  v.  Lockwood,  17  Wall. 
357  ;  Hening  v.  U.  S.  Ins.  Co.,  2  Dill.  20 ; 
Myrick  i:  Michigan  Central  R.  R.  Co., 
107  U.  S.  102,  109. 

1'  Burgess  i'.  Seligman,  107  U.  S.  20, 
106;  Clark  v.  Bever,  139  U.  S.  96,  IIC. 
But  see  Allen  v.  Fairbanks,  45  Fed.  R 
445,  447. 

12  Railroad  Co.  i-.  Gladmon,  15  Wall. 
401 ;  Indianapolis  &  St.  L.  R.  R.  Co.  v. 
Horst,  93  U.  S.  291  ;  Northern  Pac.  R.  R. 
V.  Mares,  123  U.S.  710. 

13  Railroad  Co.  v.  Lockwood,  17  Wall. 
357  ;  Bank  of  Kentucky  v.  Adams  E.\- 
press  Co.,  93  U.  S.  174. 

"  Swift  r.  Tyson,  16  Pet.  1  ;  Railroad 
Co.  I'.  National  Bank,  102  U.  S.  14. 

15  Van  Vleet  v.  Sledge,  45  Fed.  R.  743, 
749 ;  Specht  i'.  Howard,  16  Wall.  664  ; 
Forsythe  v.  Kimball,  91  U.  S.  291  ;  White 
V.  National  Bank,  102  U.  S.  658,  661 ; 
Martin  v.  Cole,  104  U.  S.  30. 
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brought  in  the  District  of  Columbia,  to  depend  upon  the  lex 
fori,  and  consequently  to  be  maintainable  solely  in  a  court  of 
equity. ^^ 

Where  the  decisions  of  the  courts  of  a  State  have  established  a 
local  rule  of  property,  they  will  usually  be  followed  by  the  Federal 
courts  held  within  such  State.^*"  The  statute  law  of  a  State  will 
always  be  followed  by  a  Federal  court  there  held,  so  far  as  the  stat- 
utes establisli  a  local  rule  of  property  ;  ^^  and  nearly  always,  so  far 
as  they  create  or  abolish  rights  as  distinct  from  remedics.^^  The 
construction  of  a  statute  by  the  courts  of  the  State  which  enacted 
it  will  be  followed  by  the  Federal  courts  provided  such  construc- 
tion is  clear,  and  was  made  before  the  facts  occurred  out  of  which 
the  question  for  adjudication  arose.^*^  If  a  contract  when  made  is 
valid  by  the  laws  of  the  State  as  then  construed  by  its  courts,  sub- 
sequent decisions  altering  the  construction  of  those  laws  will  not 
be  followed  by  the  Federal  courts.^^  Whether  a  State  statute  has 
been  passed  by  the  legislature,  and  whether  a  particular  corpora- 
tion is  a  corporation  of  that  State,  are  questions  as  to  wiiich  the 
Federal  courts  will  in  general  follow  the  decisions  of  the  courts 
of  such  State.^  Federal  courts  will  in  actions  at  common  law  on 
causes  of  action  not  created  by  Federal  statutes  follow  the  Stat- 


es Willard  v.  Wood,  1.15  U.  S.  300.  U.   S.  v.  Fox,  94  U.   S.  315;    Scipio  v. 

n  Neves  v.  Scott,  13  How.  268,  271;  Wright,  101  U.  S  665;  Burgess  v.  Selig- 
Gaines  v.  Fuentes,  02  U.  S.  10,  20  ,  Ellis  v.  man,  107  U.  S.  20,  34 ;  Buclier  v  Che- 
Davis,  109  U.  S.  485;  Lorman  v.  Clarke,  shire  Railroad  Co.,  125  U  S.  555;  Bacon 
2  McLean,  568;  McClaskey  v.  Barr,  42  v.  N.  W.  Mutual  Life  Ins.  Co.,  131  U.  S. 
Fed.  R.  609,  617.  See  Buclier  u.  Cheshire  258;  Hawkins  v.  Glenn,  131  U.  S.  319, 
Railroad  Co.,  125  U.  S  555,  Nichols  v.  331. 
Eaton,  91  U.  S   716,  729.  2i  Ohio  Life  Ins.  &  Trust  Co.  v.  Debolt, 

18  D' Wolf  v.Rabaud,  1  Pet.  476;  Clark  16    How.   416;    Gelpcke   v.    Dubuque,    1 

«;  Smith,  13  Pet.  195,  Fitch  y.  Creighton,  Wall.  175;  Havemeyer  v.  Iowa  County, 

24  How.  159;  Brine  v.  Insurance  Co.,  96  3  Wall.  294;  Thomson  v.  Lee  County,  3 

U.  S.  627;  Mills  v.  Scott,  99  U.  S.  25;  Wall.  327;  Douglass  v.  Pike  County, 'lOl 

Van   Norden   v.   Morton,  99  U.  S.  378;  U.    S.  677;    Louisiana   v    Pilsbury,   105 

Cummings  v.  National  Bank,  101  U.  S.  U.  S.  278;  Carroll  County  v.  Smith,  111 

153,  157;  Holland  v.  Challen,  110  U.  S.  U.  S.  556;  Anderson  v.  Santa  Anna,  116 

15;  Reynolds  i:  Crawfordsville  First  Na-  U.  S    356.     See  N.  O.  Water  Works  Co. 

tional  Bank,  112  U.  S.  405.  r.    Southern    Brewing  Co.,   36   Fed.    R. 

'9  Bucher  v.  Cheshire  Railroad  Co.,  125  833. 
U.  S.  555.     But  see  Watson  v.  Tarpley,        22  Leavenworth  County  v.  Barnes,  94 

18  How.  517.  U.   S.  70;  South  Ottawa  v.  Perkins,  94 

2'>  Bell  V.  Morrison,  1  Pet.  351 ;  D'Wolf  U.  S  260  ;  Post  v.  Supervisors,  105  U.  S 

V.  Rabaud,  1  Pet.  476;  Van  Rensselaer  667;    Re  Duncan,  139  U.   S.  449,   Fitz- 

V.  Kearney,  11  How.  297;  Tioga  R.  R.  gerald  v.  Mo.   Pac.  Ry.  Co.,  45  Fed.  R. 

Co.  D.  Blossburg  &  C.  R  R.  Co.,  20  Wall.  812. 
137 ;  Townsend  v.  Todd,  91  U.  S.  452 ; 
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utes  of  Limitations,^^  Statutes  of  Frauds,^^  recording  acts,^^  stat- 
utes regulating  chattel  mortgages,^'^  and  insolvents'  assignments,''^" 
statutes  giving  a  cause  of  action  for  an  injury  which  has  caused 
death,28  and,  so  far  as  they  affect  rights,  the  Sunday  laws,^^ 
of  the  State  where  such  courts  are  held ;  and  the  construction 
given  to  those  statutes  by  the  courts  of  the  States  which  en- 
acted them,  so  far  as  they  apply,  subject  to  the  exceptions 
already  noted.  The  Federal  courts  will  follow  the  decisions  of 
the  State  courts  as  to  the  allowance  or  disallowance  of  interest 
on  overdue  coupons  for  interest ;  ^'^  and  as  to  the  rate  of  interest 
upon  an  obligation  after  it  is  due.^^  They  will  also  follow  the 
State  decisions  as  to  the  liability  of  municipal  corporations  for 
torts,^^  and  their  power  to  contract.^^  It  has  been  held  at  circuit 
that  the  right  to  issue  a  writ  of  scire  facias  where  the  cause  of 
action  is  not  created  by  an  act  of  Congress  under  §  955  of  the 
Revised  Statutes,  is  barred  by  the  lapse  of  time  prescribed  by  the 
State  Statute  of  Limitations.^*  The  title  to  land  formed  by  accre- 
tion depends  upon  the  local  rule  of  property.^^  The  rights  of 
riparian  owners  in  the  bed  of  a  stream,  whether  navigable  or 
otherwise,  depends  on  the  local  rule  of  property. ^^  Judge  Betts 
said  at  circuit  that  the  adjudications  of  the  State  courts  "  pre- 
scribing the  laws  of  its  citizens  in  respect  to  the  custod}-  of  infant 
children  resident  in  the  State,  and  the  relative  rights  of  parents 
in  respect  to  such  children,  are  rules  of  decision  in  this  court  in 
all  common-law  cases  touching  these  questions."  ^^     The  United 

23  Bell  V.  Morrison,  1  Pet.  351 ;  Tioga  3:>  Bolles  i;.  Town  of  Ambny,  45  Fed.  R. 

R.  R.  Co.  V.  Blossburg  &  C.  R.  R.  Co.,  20  168. 

Wall.  137.     See  §  8.  3i  Ohio  v.  Frank,  103  U.  S.  697. 

2*  D'Wolf  V.  Rabaud,  1  Pet.  476.  32  Detroit  v.  Osborne,  135  U.  S.  492. 

25  Townsend   v.  Todd,  91   U.  S.  452;  3-3  Claiborne  County  i.  Burks,  111  U.  S. 

Jones  V.  Smith,  40  Fed.  R.  314.  400;  Norton  v.  Shelby  County,  118  U.  S. 

2'>  Etheridge  v.  Sperry,  139  U.  S.  266,  425,    440  ;    Meriwether    v.    Muhlenburg 

277.  Court,  120  U.  S.  354,  357. 

2'  Union  Bank  of  Chicago  i\   Kansas  34  Butler  v.  Poole,    44   Fed.   R.   586 ; 

City  Bank,  136  U.  S.  223;  Smith  M.  P.  Barkler  v.  Ladd,  3  Sawyer,  44;  Price  v. 

Co.  V.  McGroarty,  1.%  U.  S.  237;    Ran-  Fates,  19  A.  L.  J.  295;  supra,  §  373. 

dolph's   Executor   v.   Quidnick   Co.,   135  '^^  Barney   v.  Keokuk,   94  U.  S.  324; 

U.  S.  457.  St.  Louis  v.  Rutz,  138  U.  S.  226,  2-50. 

2s  Railroad  Co.  v.  Barron,  5  Wall.  90;  30  Barney  v.  Keokuk,  94  U.  S.  324,  338, 

Serensen  v.  N.  P.  R.  R.  Co.,  45  Fed.  R.  St.  Louis  v.  Myers,  113  U.  S.  566;  Packer 

407  ;  Holland  v.  Brown,  35  Fed.  R.  43  ;  v.  Bird,  137  U.  S.  661  ,  St.  Louis  v.  Rutz, 

Holmes   v    Railway   Co.,  5   Fed.  R.  75;  138  U.  S.  226,  242. 

s.  c   5  Fed.  R.  523.  37  /„   ,-«   Barry,  136   U.   S.   597,  624  ; 

•■»  Bucher  v.  Cheshire  Railroad  Co.,  125  8.  c.  42  Fed.  R.  113,  132. 
U.  8.  555. 
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States  are  not  bound  by  any  State  Statutes  of  Limitation  even  if 
expressly  named  therein.^^ 

It  lias  been  held  at  circuit,  that  a  State  statute  providing  that 
purchasers  without  actual  notice  of  a  pending  suit  are  not  bound 
by  the  proceedings  therein  unless  a  notice  of  lis  pendens  has  been 
filed  in  a  designated  public  office,  will  be  followed  by  the  Federal 
court  there  held,  which  will  require  notice  of  the  pendency  of  a 
suit  in  such  a  Federal  court  to  be  filed  in  such  office  so  as  to  bind 
subsequent  purchasers."^^  The  Federal  courts  will  refuse  to  fol- 
low any  State  statutes  or  decisions  which  provide  that  non-resident 
citizens  of  other  States  who  hold  negotiable  paper  or  chattels 
beyond  the  jurisdiction  of  the  court  shall  have  constructive  notice 
of  litigation  affecting  the  title  or  validity  of  the  same.'*'^ 

It  has  been  held  at  circuit  that  a  State  statute  regulating  the 
effect  of  lis  pendens  in  a  partition  suit  is  not  a  rule  of  property, 
and  does  not  bind  a  Federal  court  of  equity .'^^  A  State  statute 
giving  the  right  to  two  trials  in  an  action  of  ejectment  will  be 
followed  by  the  Federal  courts  there  held.'*^ 

§  376.  New  Trials.  —  The  power  of  a  Federal  court  to  grant 
a  new  trial  cannot  be  enlarged  or  restricted  by  a  State  statute.^ 
The  Federal  courts  have  power  to  grant  new  trials  after  a  trial 
by  jury  "  for  reas6ns  for  which  new  trials  have  usually  been 
granted  in  the  courts  of  law."  ^  A  motion  for  a  new  trial  must 
be  made  or  noticed  for  argument  during  the  term  at  which  the 
trial  took  place,  or  by  special  leave  of  the  court  granted,  upon  a 
petition  filed  within  forty-two  days  after  the  entry  of  judgment.^ 
A  motion  for  a  new  trial  upon  exceptions,  or  because  the  verdict 
was  against  the  evidence  or  against  the  weight  of  evidence,  or 
because  of  excessive  or  insufficient  damages,  is  regularly  argued 
before  the  judge  who  tried  the  case.^  He  may,  if  he  chooses, 
asiv  another  judge  to  assist  him  in  rendering  his  decision ;  ^  and 

38  U.   S.  V.  Thompson,  98  U.  S.  486.  But  see  Equator  M.  &  S.  Co.  v.  Hall,  106 

See  supra,  §§  8,  131.  U.  S.  86 ;  and  §  375. 

3»  Jones  V.  Smith,  40  Fed.  R.  814.  2  u.  S.  R.  S    §  726 ;  Clark  v.  Sohicr. 

40  Enfield  t:  Jordan,  119  U.  S.  680,  60.3.  1  W.  &M.  368;  Milliken  r.  Ross,  9  Fed.  R. 

«  McCloskey  v.  Barr,  48  Fed.  R.  130,  855. 
132,  per  Jackson  and  Sage,  JJ.  3  u.  S.  R.  S.  §  987.     See  §  380. 

42  Equator   M.  &  S.   Co.   v    Hall,  106         <  Ives   v.   Grand   Trunk  Ry.  Co.,   35 

U.  S.  86.     But  see  §  376.  Fed.  R.  176. 

§  376.     1  Indianapolis  &  St.  L.  R.  R.  5  Ives  v.   Grand   Trunk   Ry.  Co.,   .35 

Co.  V.  Horst,  93  U.  S.  291  ;  Newcomb  v.  Fed.  R.  176  ;  Adams  v.  Spangler,  17  Fed. 

Wood,  97  U.  S.  581 ;  Fislibrom  v.  Chi-  R.  133. 
cago  M.  &  St.  P.  Ry.  Co.,  137  U.  S.  60. 
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the  latter  may  then  hear  the  argument ;  ^  but  neither  party  has 
the  right  to  demand  the  participation  of  anotlier  judge  in  the 
decision."  It  has  been  held  that  tiie  power  to  try  a  case  carries 
with  it  as  an  incident  the  power  to  hear  and  decide  a  motion  for  a 
new  trial  ^  but  that  an  order  denying  a  motion  for  a  new  trial  is 
void  if  signed  by  a  judge  after  his  successor  has  been  appointed 
:nid  qualified,  and  notice  of  this  has  been  given  to  the  judge  who 
signs  the  order.^  The  power  of  Congress  to  authorize  such  a  re- 
examination of  the  proceedings  upon  the  trial  has  been  ques- 
tioned.^"^ As  a  general  rule,  on  a  motion  for  a  new  trial  affidavits 
of  jurors  may  be  received  to  support  but  not  to  impeach  the  ver- 
dict.^^  It  has  been  held  that  affidavits  of  jurors  stating  that  a 
certain  paper  was  not  shown  to  nor  read  by  them,  may  be  admit- 
ted to  support  a  verdict ;  ^^  that  affidavits  of  jurors  stating  that 
they  were  not  influenced  by  erroneous  instructions  as  to  the 
measure  of  damages  will  not  be  considered ;  ^''^  that  affidavits  of 
jurors  explaining  the  grounds  of  their  verdict  will  not  be  consid- 
ered;^'* and  that  affidavits  of  jurors  showing  statements  by  a 
juror  in  the  jury  room  as  to  his  incompetency  may  be  admitted  to 
impeach  the  verdict. ^-^  A  motion  for  a  new  trial  may  be  denied 
upon  condition  that  the  plaintiff  remit  a  portion  of  the  verdict.^^ 
In  one  case,  when  the  jury  were  sent  out,  the  court  said  that  no 
provision  was  made  by  law  for  furnishing  them  meals,  and  asked 
whether  both  parties  would  contribute  to  the  expense  of  any  food 
that  might  be  needed  by  the  jury  during  their  deliberations ; 
whereupon  the  defendant's  counsel  declined  to  pay  any  part  of 
such  expense,  and  the  meals  of  the  jury  were  provided  at  the 
jilaintiff's  expense ;  it  was  held  that  this  was  a  ground  for  a 
new  trial  after  a  verdict  for  the  plaintiff.^"     A  new  trial  may  be 

6  Adams  I'.  Spangler,  17  Fed.  R.  1.33;  Co.,    4.3    Fed.   R.    90-3,    90!);    Fuller    r. 

Ives  f.  Grand  Trunk  Ry.  Co.,  35  Fed.  R.  Fletclier,   44   Fed.  R.   34,  .39;    Biggs  v. 

176.  Barry,  2  Curtis,  250. 

•^  Ives   V.  Grand   Trunk  Ry.   Co.,   35  ^'^  Fuller  v.  Fletcher,  44  Fed.  R.  84,  39. 

Fed.  R.  176.  "  Qlaspell  v.  Northern  Pac.  R.  Co.,  43 

8  Cheesman  v.   Hart,  42  Fed.  R.  98,  Fed.  R  903,  909. 

105.  »  Chandler  v.  Thompson,  30  Fed.  R. 

9  U.  S.  V.  Alexander,  46  Fed.  R.  728.        38,  45. 

"  Ives  V.  Grand   Trunk    Ry.   Co.,   .35        ^^  Hyman  v.  Fames,  41   Fed.  R.  676, 

Fed   R.  176.     Cf.  Metropolitan  R.  R.  Co.  677. 
V.  Moore,  121  U  S.  558,  57-3.  is  Chils  v.  Gronlund,  41  Fed.  R    145; 

"  Ilyman  r.   Fames,  41  Fed    R.  676,  s.  c  41  Fed.  R.  505. 
677  ;  Chandler  v.  Thompson,  30  Fed.  R.        i"  Johnson  v.  Hobart,  45  Fed.  R.  642. 
38,  45 ;    Glaspell    i;.  Northern  Pac.    R. 
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granted  on  account  of  an  article  in  a  newspaper  upon  the  issues, 
which  was  read  by  tlie  jurors. ^^  An  order  granting  or  denying  a 
motion  for  a  new  trial  cannot  be  reviewed  upon  a  writ  of  error.^^ 


18  In  the  Hat-Trimmings  case,  Meyer 
V  Cadwalader,  U.  S.  D.  C,  E.  D.  Pa.,  Dec. 
8,  18'Jl,  the  following  opinion  was  writ- 
ten by  Judge  Acheson,  Judge  Butler  con- 
earring  .  — 

"  The  general  character  of  all  these 
publications  can  be  inferred  from  the  fol- 
lowing headlines  which  appeared  over  an 
article  relating  to  the  trial,  published 
while  it  was  in  progress,  namely  '  Im- 
porters and  the  Government,'  '  Blocking 
the  Twenty-Million  Dollars  Raid  on  the 
Treasury,'  'Experts  give  Testimony,' 
'  Practical  Business  Men  come  to  tiie  Aid 
of  the  Treasury  and  help  to  shatter  the 
Raiders'  Claims.'  Another  publication 
during  the  trial,  which  was  a  special  de- 
spatch from  Washington,  and  purported 
to  quote  remarks  of  the  Chief  Special 
Agent  of  the  Treasury  Department  to  the 
newspaper  reporter,  condemning  as  un- 
just for  reasons  stated  claims  of  import- 
ers to  recover  back  excess  of  duties  ex- 
acted from  them,  had  in  conspicuous  let- 
ters these  introductory  headlines,  '  The 
Customs  Decisions,'  '  Sharp  Attorneys 
wiio  prosecute  claims  on  Contingent 
Fees,'  '  Millions  of  Dollars  recovered 
from  the  Government  on  Technical  Er- 
rors in  Tariff  Laws,'  '  Costly  Hat-Trim- 
ming Cases,'  '  The  Claimant  sometimes 
gets  50  Per  Cent.,  and  sometimes  even 
less.'  Tliese  striking  headlines  are  indi- 
cations of  the  character  of  the  statements 
which  followed. 

"  But  the  most  objectionable  of  all  these 
publications  was  what  purported  to  be  an 
interview  between  the  newspaper  reporter 
and  a  special  agent  of  the  Treasury  De- 
partment, who  seems  to  have  had  charge 
of  the  preparation  of  tlie  government's 
c;ise,  and  who  was  present  at  the  trial 
This  interview  in  substantially  the  same 
form  appeared  on  the  same  day  in  the 
issue  of  two  different  newspapers,  and  the 
statements  therein  contained  as  coming 
from  this  government  official  bear  marks 
of  very  deliberate  preparation.     This  offi- 


cial, as  reported,  undertook,  in  a  news- 
paper interview  intended  for  publication, 
to  discuss  the  merits  of  the  case  on  trial 
with  respect  to  eacli  particular  kind  of 
goods  involved  in  the  controversy,  and 
to  pronounce  tliat  their  chief  use  was  for 
other  specified  purposes  than  the  trimming 
of  hats,  stating  facts  to  support  his  asser- 
tions ;  and  he  further  stated  that  one  of 
the  plaintiff's  counsel,  whose  name  was 
given,  and  who  was  described  as  '  the 
chief  lawyer  for  the  hat-trimming  syndi- 
cate,' had  declared  to  a  certain  named 
government  appraiser  that  the  importers 
did  not  claim  nor  expect  to  have  certain 
satins  in  controversy  in  this  case  classed 
as  hat  materials.  '  But,'  he  added,  '  he 
now  comes  here  and  will  vigorously  con- 
test that  they  are.'  In  one  of  the  news- 
papers containing  this  interview  this  Trea- 
sury agent  is  represented  as  declaring: 
"  I  am  only  too  glad  to  give  my  views,  as 
I  think  that  the  people  should  know  all  the 
facts,  in  this  attempt  to  loot  the  United 
States  Treasury.' 

"  There  has  been  no  sort  of  denial  of 
either  of  the  genuineness  or  the  accuracy 
of  these  published  interviews. 

"  It  is  idle  to  say  that  there  is  no  direct 
evidence  to  show  that  the  jury  read  tliese 
articles.  They  appeared  in  the  daily  is- 
sues of  leading  journals,  and  were  scat- 
tered broadcast  over  the  communitj'. 
The  jury  separated  at  the  close  of  each 
session  of  the  court,  and  it  is  incredible 
that  going  out  into  the  community  tiiey 
dill  not  see  and  read  tliese  newspaper 
publications.  That  these  public  state- 
ments were  well  calculated  to  prejudice 
the  jury  against  the  plaintiffs  and  deprive 
them  of  a  fair  trial  is  a  proposition  so 
plain  that  it  would  be  a  sheer  waste  of 
time  to  discuss  it.  Good  ground,  there- 
fore, here  appears  for  setting  aside  the 
verdict.  But  it  is  strenuously  urged  on 
behalf  of  the  government  that  counsel  for 
plaintiffs  waived  all  right  to  object  to  a 
verdict  on  account  of  these  articles,  be- 


19  Missouri  Pac.  Ry.  Co.  v    Chicago  &  A.  R.  R.  Co.,  132  U.  S.  191  ;  Beauprd  v. 
Noyes,  138  U.  S.  397. 
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§  377.  Bills  of  Exceptions.  —  The  time  and  manner  of  taking 
exceptions  and  tiling  bills  of  exceptions  are  also  matters  as  to 
which  the  Federal  courts  act  independently  of  the  State  prac- 
tice.i  The  Revised  Statutes  provide  that  "  a  bill  of  exceptions 
allowed  in  any  cause  shall  be  deemed  sufficiently  authenticated 
if  signed  by  the  judge  of  the  court  in  which  the  cause  was  tried, 
or  by  the  presiding  judge  thereof,  if  more  than  one  judge  sat  on 
the  trial  of  the  cause,  without  any  seal  of  court  or  judge  being 
annexed  thereto."  ^  If  the  bill  of  exceptions  is  neither  signed  nor 
sealed,  it  will  be  disregarded  upon  a  writ  of  error. ^  An  excep- 
tion must  be  noted  when  taken,^  but,  in  the  absence  of  a  rule  or 
order  restricting  or  enlarging  the  time,  may  be  signed  at  any  time 
during  the  term.^  A  bill  of  exceptions  must  be  signed  at  the  term 
at  which  the  judgment  was  rendered,  not  necessarily  at  the  term 
at  which  the  trial  was  had.*^  A  bill  of  exceptions  filed  subse- 
quently to  the  term  at  which  judgment  is  entered  will  be  disre- 
garded by  the  court  of  review,  even  although  an  order  of  the  trial 
court  has  permitted  it  to  be  filed  nunc  pro  tunc^  unless  before  the 
time  expired  it  was  enlarged  by  order  or  consent ;  ^  except  in  dis- 


cause  they  did  not  openly  call  the  atten- 
tion of  the  court  to  the  same,  enter  their 
ohjection  to  further  proceeding  witii  the 
trial,  and  except  to  an  adverse  ruling  on 
the  application.  The  fact,  however,  is 
that  immediately  after  tlie  earliest  of  the 
newspaper  articles  appeared  tiie  plain- 
tiff's counsel  did  make  an  application  at 
ctiamhers  to  the  .judge  presiding  at  the 
trial,  for  the  withdrawal  of  a  juror  and 
the  continuance  of  the  case  until  the 
next  term,  on  the  ground  that  a  fair  trial 
hail  hecome  impossible  b}'  reason  of  said 
publications.  This  application  was  re 
sisted  by  counsel  for  the  government, 
and,  for  the  reasons  which  then  seemed 
satisfactory  to  the  judge,  was  refused. 
What  more,  then,  was  incumbent  upon 
the  plaintiffs  ?  It  is  true  that  the  articles 
which  they  brought  to  the  attention  of 
judge  were  less  objectionable  than  those 
which  subsequently  appeared,  and  to 
which  particular  reference  has  been  made 
in  this  opinion.  But  we  think  the  plain- 
tiff's coun.sel  had  done  their  whole  duty 
in  the  premises,  and  were  under  no  obli- 
gation to  renew  their  application  to  stop 
the  trial. 


"  Under  all  the  circumstances  a  waiver 
cannot  justly  be  imputed  to  the  plaintiffs. 
For  the  reason  we  have  discussed  the 
verdict  must  be  set  aside  and  a  new  trial 
granted.    And  it  is  so  ordered." 

§  377.  1  Chateaugay  Ore  &  Iron  Co., 
Petitioner,  128  U.  S.  544 ,  Fishburn  v. 
Chicago  M.  &  St.  P.  Ry.  Co.,  137  U.  S. 
60. 

'^  Chateaugay  Ore  Si,  Iron  Co.,  Peti- 
tioner, 128  U.  S.  544,  555. 

2  Mussina  v.  Cavazos,  6  Wall.  355, 
36.3 ;  Origet  v.  U.  S.,  125  U.  S.  240. 

4  Hunnicutt  v.  Peyton,  102  U.  S.  333, 
354. 

5  Hunnicutt  v.  Peyton,  102  U.  S.  333, 
354. 

s  Walton  V.  U.  S.  9  Wheat.  651 ;  Mid- 
ler r.  Fillers,  91  U.  S.  249;  Preble  v. 
Bates,40Fed.  R  745. 

■  Muller  V.  Elders,  91  U.  S. 
Whalen  v.  Sheridan,  10  Fed.  R. 
Herbert  r.  Butler,  14  Blatch.  357. 

8  Davis    V.   Patrick,    122    U.  S. 
Chateaugav  Ore  &  Iron  Co.,  Petitioner, 
128  U.  S.  544. 
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tricts  where  a  special  local  rule  or  practice  prevails.^  A  bill  of 
exceptions  if  otherwise  in  time  may  be  signed  after  a  writ  of 
error  has  been  sued  out.^^  If  the  time  prescribed  by  the  rules 
is  enlarged  by  order,  it  is  the  safer  practice  to  date  the  bill  of 
exceptions  at  a  day  within  the  time  as  originally  limited,  and  to 
insert  in  the  order  a  provision  that  the  bill  of  exceptions  be 
signed,  sealed,  and  filed,  nunc  pro  tunc.^^  Exceptions  contained 
in  the  miinites  of  the  trial  included  in  the  transcript  but  not 
signed  by  the  judge  will  not  be  considei'cd  by  the  appellate 
court.^2  If  a  paper  in  the  record  is  entitled  "  case  and  excep- 
tions," it  is  a  sufficient  bill  of  exceptions,  if  it  has  all  the  requi- 
sites of  a  bill,  except  tlie  mere  name.^^  When  a  paper,  which 
is  to  constitute  a  part  of  a  bill  of  exceptions,  is  not  incorporated 
into  the  body  of  the  bill,  it  must  be  annexed  to  it,  or  so  marked 
by  letter,  number,  or  other  means  of  identification  mentioned 
in  the  bill,  as  to  leave  no  doubt,  when  found  in  the  record,  that 
it  is  the  one  referred  to  in  the  bill  of  exceptions;  otherwise 
it  may  be  disregarded.^*  A  bill  of  exceptions  which  states 
that  the  parties  respectively  introduced  evidence  as  shown  in  an 
exhibit  annexed  and  marked  A.,  which  exhibit  consists  of  the 
stenographer's  report  of  the  trial,  containing  oral  exceptions  then 
taken,  is  not  a  good  bill  of  exceptions,  and  may  be  disregarded  by 
the  appellate  court.^^  The  bill  of  exceptions  should  not  contain  all 
the  evidence.^*^  If  the  bill  of  exceptions  shows  that  an  offer  of 
evidence  was  made  and  refused  admission,  and  there  is  nothing 
on  the  record  to  indicate  bad  faith,  the  appellate  court  must 
assume  that  the  proof  could  have  been  made,  and  govern  itself 
accordingly.!"  The  rules  of  the  Supreme  Court  provide  that  "  the 
judges  of  the  Circuit  and  District  Courts  shall  not  allow  any  bill 
of  exceptions  which  shall  contain  the  charge  of  the  court  at  large 
to  the  jury  in  trials  at  common  law,  upon  any  general  exception 
to  the  whole  of  such  charge.     But  the  party  excepting  shall  be 

9  Chateaupray  Ore   &  Iron  Co  ,  Peti-  v  lUsgs,  5  Wall.  6.S3 ;  Young  v.  Martin, 

tioner,   128   U.  S.  544;    Woods  v.  Lind-  8  Wall  354,  Insurance  Co.  i;.  Lanier,  95 

vail,  48  Fed.  R.  73.  U.  S.  171  ;  Hanna  v.  Maas,  122  U.  S.  24, 

i»  Hunnicutt  v.  Peyton,  102  U.  S.  333,  26. 

357  ;  Davis  v   Patrick,  122  U   S   138.  i3  Herbert  v.  Butler,  97  U.  S.  319. 

11  Hunnicutt  r   Peyton,  102  U  S    333,  "  Leftwitch  v.  Lecanu,  4  Wall.  187. 
357  :  Walton  v.  United  States,  9  Wlieat.  i*  Hanna  v.  Maas,  122  U  S.  24. 
651-  ifi  Hickman  v  Jones,  9  Wall   197. 

12  Pomeroy's  Lessee  c.  The  State  Rank  n  Scotland    County   v.  Hill,  112  U.  S. 
of  Indiana,  1  Wall.  592,  598;  Thompson  .  183,  l«(j. 
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required  to  state  distinctly  the  several  matters  of  law  in  such 
charge  to  which  he  excepts  ;  and  these  matters  of  law,  and  these 
only,  shall  be  inserted  in  the  bill  of  exceptions,  and  allowed  by  the 
court."  ^^  A  general  exception  to  the  whole  charge  is  of  no  effect 
where  the  charge  contains  distinct  propositions,  and  any  one  of 
them  is  free  from  objection.^^  An  exception  to  the  refusal  of  the 
court  to  instruct  th6  jury  in  language  prayed  for  by  counsel  is  of 
no  avail,  if  the  refusal  be  followed  by  instructions  in  the  general 
charge  in  different  language,  but  substantially  to  the  same  effect.^° 
An  exception  to  the  remarks  of  counsel  should  be  taken  when  they 
are  made.^^  An  exception  to  a  charge  or  to  a  refusal  to  charge  is 
of  no  avail  unless  the  bill  of  exceptions  shows  that  it  was  taken 
before  the  jury  retired.^  It  is  too  late  to  take  it  subsequently, 
even  although  it  was  given  in  the  counsel's  absence  at  the  jury's 
request  for  further  instructions.^^  A  statement  that  the  party  who 
requested  the  instruction  "  then  and  there  excepted,"  is  suflficient.^ 
The  material  facts  or  proofs  on  which  the  charges  to  which  excep- 
tions were  taken  rest,  should  be  inserted  before  the  charge,  in  order 
that  the  court  may  see  if  the  points  arose  on  which  they  were^'iven 
and  to  which  exception  was  taken.^^  A  judge  is  not  required  to 
charge  the  law  on  hypothetical  questions  which  do  not  affect  the 
case  on  trial.^^  If  the  party  asking  the  charge  is  dissatisfied  with 
the  court's  refusal,  he  may  except  thereto,  which  exception  will 
avail  him  if  he  shows  that  the  question  was  warranted  by  the  testi- 
mony, and  that  the  charge  he  asked  ought  to  have  been  given.^"  If 
the  judge  proceeds  to  state  the  law,  and  states  it  erroneously,  an 
exception  will  lie  to  his  ruling,  and  if  it  could  have  had  any  influ- 
ence on  the  jury,  the  verdict  will  be  set  aside.-^     The  rules  of 

18  Supreme  Court  Rule  4;  Circuit  Court  -^  Kellogrg  i;.  Forsyth,  2  Black,  571.    It 

of  Appeals  Rule  10.  has   been   held   that  the  statement  "to 

'^  Anthony  v.  Louisville   &   Nashville  which  defendant  excepted,"  when  follow- 

R.  R.  Co.,  132  U.  S.  172;  Lincoln  v.  Claf-  ing  a  ruling  in  what  purports  to  be  a  nar- 

lin,  7  Wall.  1.S2,  1.39;  Cooper  v.  Schles-  rative  report  of  the  trial,  is   sufficient, 

inger,  HI  U.  S.  148,  1-51;  Mobile  &  M.  Ry.  New  Orleans  &  N.  E.  Ry.  Co.  v.  Jopes, 

Co.  V.  -Jurey,  111  U.  S.  584,  5'.t6  ;   Hurton  v.  142  U.  S.  18. 

West  Jersey  Ferry  Co.,  114  U.  S.  474,  476.  25  The  United    States   v.   Morgan,   11 

2"  Antliony  v    Louisville  &  Nashville  How.  154,  158. 

R.  R.  Co.,  132  U.  S.  172.  ^e  Etting  v.  The   Bank  of  the  United 

2'  Ciiandler  v.  Thompson,  30  Fed.  R.  States,  11  Wheat.  59. 

38,  45.  2'  Etting  r.  The  Bank  of  the  United 

22  Phelps  V.  Mayer,  15  How.  160;  Pa-  States,  11  Wheat.  59,  75. 

cific  ?3xpres8  Co   >:  Malin,  1.32  U.  S.  531.         28  Etting  v.  The   Bank  of  tlie   United 

23  Stewart  /■.  VVyomiiig  Cattle  Ranch     States,  11  Wiieat.  59,  75. 
Co.,  128  U.  S.  383. 
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the  Circuit  Courts  usually  regulate  the  manner  of  settling  bills  of 
exceptions.  When  they  are  silent,  the  old  English  practice  is  fol- 
lowed.-^ It  is  the  practice  in  the  hrst  and  second  circuits  to  have 
but  one  bill  of  exceptions  containing  all  the  exceptions  taken  upon 
the  trial.^*^  In  the  western  circuits  several  bills  of  exceptions  are 
often  prepared  and  prcsented.^^  In  the  Southern  District  of  New 
York  a  special  rule  regulates  the  manner  and  the  time  within 
which  a  bill  of  exceptions  may  be  settled  and  signed.^^ 

In  the  Eighth  Circuit  it  is  the  practice  to  enter  judgment 
immediately  after  the  verdict ;  and  the  motion  for  a  new  trial  may 
subsequently  be  made.  In  that  circuit  a  bill  of  exceptions  may 
be  allowed  and  filed  at  the  term  at  which  the  motion  for  a  new 
trial  is  determined,  although  that  is  subsequent  to  the  term  at 
which  the  judgment  is  entered.^^  Where  the  record  shows  that 
judgment  was  entered  for  relief  inconsistent  with  the  verdict;^* 
or  the  evidence  is  all  documentary  and  is  annexed  to  the  plead- 
ings or  otherwise  incorporated  in  the  record ;  ^^  or  there  is  a 
demurrer  to  evidence,  and  the  record  shows  the  evidence  de- 
murred to,^^  an  error  thereby  appearing  may  be  reviewed  with- 
out a  bill  of  exceptions.  Entries  by  the  clerk  of  exceptions  in  the 
record  are  disregarded.^" 

§  378.  Judgments.  —  It  has  been  held  that  in  actions  for  joint 
torts,  judgment  may  be  entered  in  favor  of  some  and  against 
otbers,  if  the  jury  so  find  in  their  verdict,^  but  that  separate 
judgments  for  different  amounts  cannot  be  entered  against  differ- 
ent defendants  ^  except  by  consent.^ 

Where  a  plaintiff  has  recovered  a  verdict  for  more  than  the 
amount  sufficient  to  warrant  a  review  by  writ  of  error,  he  may  by 
leave  of  the  court  file  before  judgment  a  remittitur  of  part  of  such 

2a  Cliateaugay  Ore  &  Iron  Co.,   Peti-  469,  474 ;  Moline  Plow  Co.  v.  AVebb,  141 

doner,  128   U.   S    544,  555 ;    Pomeroy's  U.  S.  610,  623. 

Lessee  v.  State  Bank  of  Indiana,  1  Wall.  36  Baltimore  &  P.  R.  R.  Co.  v.  Trus- 

592,  598.  tees  of  Sixth  Pres.  Church,  91  U.  S.  127. 

3'  Pomeroy's  Lessee  v.  The  State  Bank  ^7  Young  v.  Martin,  8  Wall.  354. 

of  Indiana,  1  Wall.  592,  001.  §  378.      i  Chaffee   &   Co.  v.  U.  S.,  18 

'*'  Pomeroy's  Lessee  v.  The  State  Bank  Wall.  516  ;  Sawin   v.   Kenney,  93  U.    S. 

of  Indiana,  1  Wall.  592,  598.  289  ;  Sessions  v.   Johnson,  95  U.  S.  347 ; 

32  Chateaugay    Ore   &  Iron  Co.,  Peti-  Insurance  Companies  v.  Boykin,  12  Wall, 

tioner,  128  U.  S.  544.  433;  Chils  v.  Gronlund,  4rFed.  R.  505. 

83  Woods  V.  Lindvall,  48  Fed.  R.  73.  2  Chils  v.  Gronlund,  41  Fed.  R.  505. 

3*  Bennett   v.    Butterworth,   11    How.  3  Insurance  Companies  v.    Boykin,  12 

609  ,  Hodges  v.  Easton,  100  U.  S.  408.  Wall.  433.     But  see  Lovejoy  v.  Murray, 

85  CUnton  0.  Mo.  Pac.  Ily.  Co.,  122  U.  S.  3  Wall.l,  11. 


788      PRACTICE   AT   COMMON   LAW    IN    CIVIL   ACTIONS.     [CHAP.  XXVIIL 

verdict  and  enter  judgment  for  an  amount  less  than  that  required 
for  a  review  by  writ  of  error.*  In  such  a  case,  no  writ  of  error 
will  issue  to  the  judgment  where  the  jurisdiction  of  the  court  of 
review  depends  upon  the  matter  in  dispute.^  After  judgment  a 
plaintiff  cannot,  by  a  release  of  part  of  the  judgment,  deprive  his 
adversary  of  the  right  to  a  writ  of  error  ;^  except  by  special  leave 
of  the  court,  which  may  allow  him  to  file  a  remittitur  nunc  pro 
tunc,  and  amend  the  judgment  accordingly,  before  a  writ  of  error 
has  been  allowed.'  An  omission  of  allegations  of  citizenship  essen- 
tial to  the  jurisdiction  cannot  be  cured  by  their  insertion  in  a 
remittitur.^ 

The  Federal  courts  should  follow  the  State  practice  in  record- 
ing judgments.^  The  Revised  Statutes  provide  that  "judgments 
and  decrees  rendered  in  a  Circuit  or  District  Court,  within  any 
State,  shall  cease  to  be  liens  on  real  estate  or  chattels  real,  in 
the  same  manner  and  at  Y\kQ  periods  as  judgments  and  decrees 
of  the  courts  of  such  State  cease  by  law  to  be  liens  thereon."  ^^ 
A  recent  statute  provides  as  follows :  "  That  judgments  and 
decrees  rendered  in  a  Circuit  or  District  court  of  the  United 
States  within  any  State,  shall  be  liens  on  property  throughout 
such  State  in  the  same  manner  and  to  the  same  extent  and 
under  the  same  conditions  only  as  if  such  judgments  and 
decrees  had  been  rendered  by  a  court  of  general  jurisdiction  of 
such  State ;  Provided,  That  whenever  the  laws  of  any  State 
require  a  judgment  or  decree  of  a  State  court  to  be  regis- 
tered, recorded,  docketed,  indexed,  or  any  other  thing  to  be 
done,  in  a  particular  manner,  or  in  a  certain  office  or  county,  or 
parish  in  the  State  of  Louisiana,  before  a  lien  shall  attach,  this 
act  shall  be  ai)plicable  therein  whenever  and  only  whenever  the 
laws  of  such  State  shall  authorize  the  judgments  and  decrees  of 
the  United  States  courts  to  be  registered,  recorded,  docketed, 
indexed,  or  otherwise  conformed  to  the  rules  and  requirements 

4  Tlinmpson  t'.  Butler,  9-5  U.  S.  694;  ^  New  York  El.  R.  R.  Co.  v.  Fifth  Na 

Alabama  Gold  Life  Ins.  Co.  v.  Nichols,  tional  Bank,  118  U.  S.  G08. 

109   U.  S.  232;  First  National  Bank  v.  ^  Pacific   Express   Co.    v.    Malin,   132 

Redick,  110  U.  S.  224;  Pacific  Express  U.  S.  531. 

Co.  V.  Malin,  1-32  U.  S.  -5.31.  «  Denny  v.  Pironi,  141  U.  S.  121. 

*  Thompson  v.  Butler,  05  U.  S.  G04 ;  ^  Morri-son  v.   Bernards  Township,  .35 

Alabama  Gold  Life  Ins.  Co.  i'.  Nichols,  Fed.   R.  400;  25  St.  at  L.  ch.  729,  §   1, 

ion  U.  S.  232;    First  National    Bank   >■.  p.. 357. 

Redick,  110  U.  S.  224;  Pacific   Express  >'  U.  S.  R.  S.  967.     See  Sellers  v.  Cor- 

Co  V.  Malin,  132  U.  S.  531.  win,  5  Ohio,  398. 
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relating  to  the  judgments  and  decrees  of  the  courts  of  the  State." 
"  That  the  clerks  of  the  several  courts  of  the  United  States  shall 
prepare  and  keep  in  their  respective  offices  complete  and  conven- 
ient indices  and  cross-indices  of  the  judgment  records  of  said 
courts,  and  such  indices  and  records  shall  at  all  times  be  open 
to  the  inspection  and  examination  of  the  public."  "Nothing 
herein  shall  be  construed  to  require  the  docketing  of  a  judgment 
or  decree  of  a  United  States  court,  or  the  filing  of  a  transcript 
thereof,  in  any  State  office  within  the  same  county  or  parish  in 
the  State  of  Louisiana  in  which  the  judgment  or  decree  is  ren- 
dered, in  order  that  such  judgment  or  decree  may  be  a  lien  on 
any  property  within  such  county."  ^^     The  clerk  cannot  charge 


11  25  St.  at  L.  cli.  729,  p.  357.  Dart- 
mouth Sav.  Bank  i'.  Bates,  et  uL,  44  Fed. 
R.  546,  before  Caldwell  and  Foster,  JJ. 

Caldwell,  J.:  "At  the  threshold  of 
this  case  we  are  met  with  the  question 
wlietlier  a  judgment  rendered  in  the  Cir- 
cuit Court  of  tiie  United  States  for  tlie 
District  of  Kansas  is  a  lien  on  the  lands 
of  tlie  judgment  debtor  outside  of  the 
county  in  wiiich  the  court  was  held  and 
the  judgment  rendered.  The  judgment 
that  gave  rise  to  this  suit  was  rendered 
in  the  Circuit  Court  of  the  United  States 
at  Topeka,  in  Shawnee  Count}',  and  the 
lands  of  the  judgment  debtor  upon  which 
it  is  claimed  the  judgment  was  a  lien  are 
situated  in  Wabaunsee  County.  Land  was 
not  liable  to  be  sold  on  execution  at  com- 
mon law,  and,  as  a  consequence  of  this, 
at  common  law  a  judgment  created  no 
lien  on  the  land  of  the  judgment  debtor. 
The  lien  was  created  in  England  by  the 
statute  of  Westminster  2  (13  Edw.  I.), 
c.  18.  Tins  statute  gave  the  elegit,  or 
writ  of  execution,  wiiich  subjected  real 
estate  to  the  payment  of  debts.  This 
statute  did  not  in  terms  declare  that  a 
judgment  should  be  a  lien  on  the  lands 
of  the  debtor,  but  the  courts  held  that 
the  effect  of  a  statute  subjecting  lands 
to  sale  on  execution  was  to  make  the 
judgment  a  lien  on  tlie  lands  of  the 
debtor ;  and  in  this  country  State  statutes 
subjecting  land  to  sale  on  execution  re- 
ceived tlie  same  construction,  and  were 
held  to  make  judgments  liens  on  the 
lands  of  the  debtor  within  the  territorial 
j\irisdiction  of  the  court  rendering  the 
judgment.     Massingill  i;.  Downs,  7  How. 


760,  and  cases  cited.  The  laws  of  the 
several  States  on  the  subject  of  judgment 
liens  are  not  now,  and  never  have  been, 
uniform.  By  the  laws  of  some  States,  a 
judgment  is  not  a  lien  on  lands  ;  in  others 
it  is  a  lien  co-extensive  with  the  territo- 
rial jurisdiction  of  the  court.  In  some 
the  lien  takes  effect  from  one  date,  and  in 
others  from  another,  and  the  duration  of 
the  lien  is  different  in  different  States. 
No  Act  of  Congress  was  ever  passed  de- 
claring, in  terms,  tliat  judgments  in  the 
Federal  courts  should  be  liens,  inde- 
pendently of  the  State  law,  on  the  judg- 
ment debtor's  lands.  It  is  witiiin  tlie 
constitutional  power  of  Congress  to  make 
judgments  in  the  Federal  courts  liens  on 
the  debtor's  property,  and  to  fix  the  ter- 
ritorial extent  and  duration  of  such  liens, 
independently  of  State  laws.  But  in  this, 
as  in  all  other  matters  relating  to  the 
practice  and  proceedings  for  obtaining 
and  enforcing  judgments  in  tlie  Federal 
courts,  it  has  always  been  the  policy  of 
Congress  to  conform  the  processes  in  the 
Federal  courts  to  those  in  the  State 
courts.  In  Ward  v.  Chamberlain,  2  Black. 
430,  442,  443,  the  Supreme  Court  said: 
'  Under  the  earlier  process  acts  this  court 
twice  decided  tliat  the  laws  of  the  States 
furnished  tlie  rule  of  decision  in  respect 
to  the  lien  of  judgments  and  decrees  ren- 
dered in  the  Federal  courts  upon  the 
land  of  the  debtor ;  and  since  the  pas- 
sage of  the  act  under  consideration  it 
has  been  twice  affirmed  by  this  court  as 
a  matter  of  history  that  the  act  was 
passed  to  cnnfirm  the  view  expressed  in 
tiiose  decisions.     Beers   v.   Haughton,  9 
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a  fee  for  allowing  an  individual  or  a  corporation  to  inspect  these 
indices  or  records. ^^ 


Pet.  361  ;  Ross  v.  Duval,  13  Pet.  64. 
Perfect  coincidence  of  opinion  upon  the 
subject  appears  to  liave  prevailed  through- 
out between  Congress  and  the  court,  and 
on  all  sides  apparently  the  endeavor  has 
been  to  assimilate  the  proceedings  in  the 
Federal  courts  for  the  levying  of  execu- 
tions issued  on  judgments  and  decrees 
for  the  payment  of  money  to  those  pre- 
vailing in  the  courts  of  the  States.' 

"In  the  same  case  the  court  said: 
'  The  course  of  legislation  shows  that  it 
has  always  been  the  intention  of  Con- 
gress to  prevent  a  creditor  suing  in  the 
Federal  courts  from  obtaining  an  advan- 
tage over  another  creditor  suing  in  the 
State  courts.'     2  Black,  441. 

"  And  it  was  early  decided,  '  that  Con- 
gress, in  adopting  the  processes  of  the 
States,  also  adopted  the  modes  of  process 
prevailing  at  that  date  in  the  courts  of 
the  several  States,  in  respect  to  the  lien 
of  judgments  within  the  limits  of  their 
respective  jurisdictions.'  Brown  v.  Pierce, 
7  Wall.  217,  and  cases  cited. 

"  A  question  having  arisen  as  to 
whether  the  adoption  of  the  processes  of 
the  several  States  adopted  the  State  laws 
on  the  subject  of  the  duration  of  judg- 
ment  liens.  Congress,  on  the  4th  day  of 
July,  1840,  passed  an  Act  on  that  sub- 
ject, which  is  now  Section  967  of  the 
Revised  Statutes  of  the  United  States, 
and  reads  as  follows  :  '  Sec.  967.  Judg- 
ments and  decrees  rendered  in  a  circuit 
or  district  court  within  any  State  shall 
cease  to  be  liens  on  real  estate  or  chattels 
real  in  the  same  manner  and  at  like  pe- 
riods as  judgments  and  decrees  of  the 
courts  of  sucii  State  cease  by  law  to  be 
liens  thereon.' 

"  Upon  the  passage  of  this  act,  the 
rule  in  the  State  and  Federal  courts  as 
to  the  creation  and  duration  of  a  judg- 
ment lien  was  the  same,  —  that  is,  the 
State  laws  regulated  the  creation  and 
duration  of  the  lien  of  judgments  in 
both  courts,  but  the  rule  was  not  the 
same  as  to  the  territorial  extent  of  such 
lien,  and  for  this  reason  :  In  those  States 
in  whicli  judgments  were   liens  on   the 


lands  of  the  debtor,  the  lien  was  re- 
stricted to  the  territorial  jurisdiction  of 
the  court  rendering  the  judgment,  usu- 
ally a  county.  But  the  statutes  of  those 
States  usually  provided  a  mode  of  ex- 
tending the  lien  of  a  judgment  of  a  State 
court  to  any  county  in  the  State  by  filing 
a  transcript  of  the  judgment  in  the 
county  clerk's  office  ;  but  those  statutes, 
as  a  rule,  did  not  make  a  like  provision 
for  filing  and  entering  transcripts  of  Fed- 
eral judgments.  If,  therefore,  in  those 
States  the  lien  of  a  judgment  in  a  Fed- 
eral court  was  restricted  to  the  county 
in  which  the  court  was  held  and  the 
judgment  rendered,  the  suitor  in  the 
State  court  would  have  an  advantage 
over  the  suitor  in  the  Federal  court  in 
the  matter  of  the  judgment  lien,  be- 
cause, while  the  suitor  in  the  State  court 
could  extend  the  lien  of  his  judgment  to 
any  other  county  in  the  State  by  filing  a 
transcript  of  it  in  the  clerk's  office,  the 
suitor  in  the  Federal  court  had  no  such 
right.  In  this  condition  of  things  the 
courts  held  that  the  lien  of  judgments  in 
the  Federal  courts  was,  by  analogy  to 
the  State  laws,  co-extensive  with  the 
territorial  jurisdiction  of  such  courts. 
Den  V.  Jones.  2  McLean,  78  ;  Massingill 
V.  Downs,  7  How.  760;  Brown  v.  Pierce, 
7  Wall.  217;  Williams  v.  Benedict,  8 
How.  107;  Barth  v.  Makeever,  4  Biss. 
210 ;  Trapnall  i'.  Richardson,  13  Ark. 
543  ;  Byers  v  Fowler,  12  Ark,  218. 

"  In  Massingill  v.  Downs,  supra,  the 
court  said;  'In  those  States  where  the 
judgment  or  the  execution  of  a  State 
court  creates  a  lien  only  within  the 
county  in  which  the  judgment  is  entered, 
it  has  not  been  doubte<l  that  a  similar 
proceeding  in  the  Circuit  Court  of  the 
United  States  would  create  a  lien  to  the 
extent  of  its  jurisdiction.  This  has  been 
tiie  practical  construction  of  the  power 
of  the  courts  of  the  United  States, 
whether  the  lien  was  held  to  be  created 
by  the  issuing  of  ])rocess  or  by  the  ex- 
press statute.  Any  other  construction 
would  materially  affect,  and  in  some  de- 
gree subvert,  the  judicial  power  of  the 


"  In  re  Chambers,  44  Fed.  R.  786. 
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A  judgment  in  favor  of  one  or  more  joint  contractors  has  been 
held  no  bar  to  a  suit  against  another,  who  was  neither  served 


Union.  It  would  place  suitors  in  the 
State  courts  in  a  niucli  better  condition 
than  in  tlie  Federal  courts.' 

"  The  last  sentence  in  this  extract  has 
reference  to  the  fact  (as  is  shown  else- 
where in  the  opinion)  that  the  State  law 
jnade  provision  for  extending  tiie  lien  of 
judgments  of  the  State  courts  by  filing 
an  abstract  of  the  same  in  the  clerk's 
office  of  any  other  county,  but  made  no 
such  provision  with  reference  to  judg- 
ments of  United  States  courts  ;  and 
suitors,  therefore,  in  the  State  courts 
would  be  '  in  a  much  better  condition 
than  in  the  Federal  courts,'  if  tiie  lien  of 
judgments  in  those  courts  was  restricted 
to  the  county  in  which  they  were  ren- 
dered. Before  the  case  last  cited  was 
decided,  the  difficulty  in  the  way  of  put- 
ting the  liens  of  judgments  in  the  two 
jurisdictions  on  an  equal  footing  as  to 
the  territorial  extent  of  the  lien,  had  been 
pointed  out  by  Mr.  Justice  McLean,  sit- 
ting in  tiie  circuit.  He  said  •  '  The  law 
of  the -State,  which  extends  the  lien  of  a 
judgment  of  a  circuit  court  of  the  State 
to  any  county  within  which  tlie  record 
of  such  judgment  shall  be  recorded,  can 
have  no  application  to  this  court.  We 
have  no  right  under  it  to  require  our 
judgments  to  be  recorded  by  any  clerk 
of  tiie  State  court.  ...  If  it  shall  be 
deemed  important  to  have  the  records  of 
the  judgments  of  this  court  recorded  in 
the  county  wliere  the  lands  of  the  de- 
fendant are  situated,  it  may  be  required 
by  Act  of  Congress,  or  by  a  rule  of  this 
court,  if  the  law  of  tlie  State  shall  re- 
quire the  clerks  to  make  such  record.' 
Den  V.  Jones,  2  McLean,  83,  85. 

"  It  is  quite  obvious  that  if  Congress 
or  the  Federal  courts  had  possessed  the 
power  to  require  the  clerks  of  the  State 
courts  to  enter  on  the  records  of  those 
courts  the  judgments  of  the  Federal 
courts,  as  was  provided  in  the  case  of 
judgments  of  the  State  courts,  that  the 
rule  that  the  lien  of  a  judgment  of  a 
Federal  court  was  co-extensive  with  the 
territorial  jurisdiction  of  the  court  would 
never  have  been  adopted.  The  process 
acts  did  not  cover  the  case,  and  could  not 
be  made  to  do  so.    If  the  courts  held 


the  lien  was  restricted  to  the  county  in 
which  the  judgment  was  rendered,  this 
would  give  a  preference  to  suitors  in  the 
State  courts,  because  they  could  extend 
the  lien  of  their  judgments  beyond  the 
county  in  which  they  were  rendered, 
by  filing  transcripts  in  the  clerk's  office 
of  other  counties ;  but  suitors  in  the 
Federal  courts  were  denied  that  privi- 
lege. The  rule,  therefore,  was  adopted 
of  making  the  lien  coextensive  with  the 
jurisdiction  of  the  courts.  This  rule  re- 
sulted in  giving  suitors  in  the  Federal 
courts  a  preference  over  those  in  the 
State  courts  as  to  the  territorial  extent  of 
the  lien,  and  worked  a  hardship  on  the 
citizens  generally.  The  mass  of  the 
people  relied  confidentl}'  on  the  records 
in  the  clerk's  office  of  their  county  dis- 
closing all  judgments  that  were  liens  on 
property  in  the  county.  INIost  people 
were  ignorant  of  the  all-pervading  lien 
of  a  judgment  in  a  Federal  court,  and 
they  bought  and  sold  lands  on  the  faith 
of  what  the  county  records  disclosed. 
The  result  was  that  cases  of  great  hard- 
ship occurred.  Persons  who  bought  and 
paid  for  lands  on  the  faith  that  the 
records  in  the  county  clerk's  office  showed 
the  condition  of  the  land  with  reference 
to  judgment  liens  thereon,  afterwards  lost 
their  lands  by  reason  of  the  liens  of  judg- 
ments in  Federal  courts  held  in  some 
other  county,  and  often  at  a  distance  of 
hundreds  of  miles  from  the  county  in 
which  the  lands  lay.  To  correct  these 
hardships,  and  to  put  the  suitors  in  the 
State  and  Federal  courts  on  an  equal 
footing  in  respect  of  the  territorial  ex- 
tent of  the  liens  of  judgments  in  the  two 
jurisdictions,  in  so  far  as  Congress  could 
do  it,  the  act  of  August  1,  1888  (25  U.  S. 
St.  857),  was  passed.  Tliat  act  provided  : 
"'That  judgments  and  decrees  ren- 
dered in  a  circuit  or  district  court  of  the 
United  States  within  any  State  shall  be 
liens  on  property  throughout  such  State 
in  the  same  manner  and  to  the  same  ex- 
tent, and  under  the  same  conditions  onlj', 
as  if  such  judgments  and  decrees  had 
been  rendered  by  a  court  of  general  juris- 
diction of  such  State  ;  provided,  that 
whenever  the  laws  of  any  State  require 
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with  process  nor  appeared  in  the  action  in  which  the  judgment 
was  rendered.^^ 


a  judgment  or  decree  of  a  State  court  to 
be  registered,  recorded,  docketed,  indexed, 
or  any  other  tiling  to  be  done,  in  a  par- 
ticular manner,  or  in  a  certain  office  or 
county  or  parish  in  the  State  of  Lou- 
isiana, before  a  lien  shall  attach,  this  act 
shall  be  applicable  therein  whenever, 
and  only  whenever,  the  laws  of  such 
State  shall  authorize  the  judgments  and 
decrees  of  the  United  States  to  be  re- 
gistered, recorded,  docketed,  indexed,  or 
otherwise  conformed  to  the  rules  and 
requirements  relating  to  the  judgments 
and  decrees  of  the  courts  of  the  State. 
.  .  .  Sec.  3.  Nothing  herein  shall  be 
construed  to  require  the  docketing  of 
a  judgment  or  decree  of  a  United  States 
court,  or  the  filing  of  a  transcript  there- 
of, in  any  State  office  within  tiie  same 
county  or  parish  in  the  State  of  Louis- 
iana in  which  the  judgment  or  decree  is 
rendered,  in  order  that  such  judgment  or 
decree  may  be  a  lien  on  any  property 
within  such  county.' 

"  The  first  clause  of  the  act  places 
Judgment  liens  in  a  Federal  court  on  the 
same  footing  in  all  respects  as  a  judgment 
lien  in  a  State  court  of  general  jurisdic- 
tion. But  the  power  of  Congress  was  not 
adequate  to  the  task  of  extending  the 
territorial  operation  of  a  judgment  lien 
in  the  mode  provided  by  State  laws  for 
a  judgment  in  the  State  court.  Congress 
was  confronted  with  the  difficulty  pointed 
out  by  Mr.  Justice  McLean,  —  the  law  of 
a  State  might  provide  for  filing  and  dock- 
eting a  transcript  of  a  judgment  of  a 
State  court  in  the  clerk's  office  of  any 
county  in  the  State,  and  in  this  way 
extend  the  lien  of  a  judgment  beyond 
the  county  in  wliich  it  was  rendered. 
But  there  was  no  Federal  clerk's  office, 
or  other  like  office,  in  each  county  in  the 
State,  in  whicii  a  judgment  rendered  in 
a  Federal  court  could  be  docketed ;  and 
Congress  could  not  make  it  obligatory  on 
the  State  clerks  to  docket  and  enter  a 
judgment  of  a  Federal  court  on  their 
records.  But  it  was  entirely  competent 
fir  the  State  to  require  her  clerks  to  per- 
form   this   service,   and   the    proviso    in 


section  1  of  the  act  declares,  in  legal 
effect,  that  when  the  laws  of  a  State 
provide  for  docketing  in  her  clerks'. offi- 
ces, or  other  offices,  tne  judgments  of 
Federal  courts,  in  the  same  manner  tiiat 
judgments  in  her  own  courts  may  be 
docketed,  then,  and  not  before,  the  ter- 
ritorial extent  (in  other  respects  they 
were  already  the  same)  of  the  lien  of  a 
judgment  in  a  Federal  court  in  that  State 
siiall  be  the  same  as  that  of  a  judgment 
in  the  State  court.  Where  the  laws  of 
a  State  provide  for  docketing  the  judg- 
ments of  its  own  courts  in  any  county  in 
the  State,  but  do  not  make  a  like  pro- 
vision as  to  the  judgments  of  the  Federal 
court,  the  act  of  Congress  is  not  opera- 
tive ;  and  in  such  States  the  lien  of  a 
judgment  of  a  Federal  court  continues 
to  be  co-extensive  with  its  territorial 
jurisdiction.  The  law  of  this  State  con- 
forms exactly  to  the  requirements  of  the 
act  of  Congress,  and  makes  it  operative 
in  this  State.  Tiie  statute  reads  as  fol- 
lows:  'Judgments  of  courts  of  record  of 
this  State,  and  of  courts  of  the  United 
States  rendered  within  this  State,  sIimU 
be  liens  on  the  real  estate  of  the  debtor 
within  the  county  in  which  the  judgment 
is  rendered,  from  the  first  day  of  ihe  term 
at  whicli  the  judgment  is  rendered;  but 
judgments  by  confession,  and  judgments 
rendered  at  the  same  term  during  wliich 
the  action  was  commenced,  shall  bind 
such  lands  only  from  the  day  on  which 
such  judgment  was  rendered.  An  at- 
tested copy  of  the  journal  entry  of  any 
judgment,  together  with  a  statement  of 
the  costs  taxed  against  the  debtor  in  the 
case,  may  be  filed  in  the  office  of  the 
clerk  of  the  district  court  of  any  county, 
and  such  judgment  shall  be  a  lien  on  the 
real  estate  of  the  debtor  within  that 
county  from  the  date  of  filing  such  coju-. 
The  clerk  shall  enter  such  judgment  on 
the  appearance  and  judgment  dockets  in 
the  same  manner  as  if  rendered  in  the 
court  of  which  he  is  clerk.  Executioii« 
shall  only  be  issued  from  the  court  in 
which  the  judgment  is  rendered.'  Gen. 
St.  Kan.  1868,  c.  80,  §  419. 


13  Larison  v.  Hager,  44  Fed.  R.  49 
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§  379.  Correction  of  Judgments  by  Courts  that  rendered  them.  — 
111  the  correction,  amendment,  and  vacation  of  their  own  judg- 
ments, the  Federal  courts  act  independently  of  the  law  regulat- 
ing the  State  courts.^  "  The  question  relates  to  the  power  of  the 
cmirts  and  not  to  the  mode  of  procedure."  ^  At  the  term  at  which 
it  is  entered,  a  judgment  may,  for  cause  shown,  be  set  aside, 
modified  or  amended,  by  the  court  where  it  was  entered.^  After 
the  term  has  expired,  unless  a  motion  for  the  relief  was  made  or 
noticed  during  that  term,*  no  alteration  or  correction  can  be  made 
except  by  writ  of  error,  and  in  that  class  of  cases  in  which  the 
writ  of  error  coram  nobis  was  issued  in  the  old  English  practice.^ 
"  The  writ  of  error  coram  nobis  was  allowed,  to  bring  before  the 
same  court  in  wliich  the  error  was  committed  some  matter  of 
fact  which  had  escaped  attention,  and  which  was  material  in  the 
proceeding.  These  were  limited  generally  to  the  facts  that  one 
of  the  parties  to  the  judgment  had  died  before  it  was  rendered, 
or  was  an  infant  and  no  guardian  had  appeared  or  been  appointed, 
or  was  a  feme  covert,  or  the  like  ;  or  error  in  the  process  through 
default  of  the  clerk."  ^    "  In  practice  the  same  end  is  now  gen- 


"  Under  this  statute  it  is  plainly  tlie 
(I'ltv  of  any  clerk  of  tlie  distriut  court 
of  tlie  State,  wlien  the  journal  entry  of  a 
jmlifnient  rendered  in  a  Federal  court 
lield  ill  this  State  is  filed  in  his  office,  'to 
enter  such  judgment  on  the  appearance 
and  judgment  dockets  in  the  same  man- 
ner as  if  rendered  in  the  court  of  which 
he  is  clerk.'  Tlie  words  'any  judg- 
ment,' in  the  second  sentence  of  tlie  sec- 
tion, obviously,  and  according  to  every 
rule  for  the  construction  of  statutes,  in- 
clude the  judgments  specifically  men- 
tioned in  the  first  sentence  of  the  sec- 
tion. It  may  or  may  not  include  others, 
but  it  undoubtedly  includes  them.  Sec- 
tion 3  of  the  Act  of  Congress  expressly 
provides  that  the  act  shall  not  be  con- 
strued to  require  the  filing  of  a  tran- 
script of  a  judgment  nf  a  United  States 
court  in  the  county  clerk's  office  of  the 
county  in  which  the  judgment  was  ren- 
dered, in  order  that  such  judgment  may 
be  a  lien  on  any  property  within  such 
county.  The  result  is  that  a  judgment 
in  a  United  States  court  in  this  State  is  a 
lien  on  tiie  lands  of  the  debtor  only  in  the 
county  in  which  the  court  was  held  and 


the  judgment  rendered  ;  but  the  lien  may 
be  extended  to  any  other  county,  in  the 
mode  provided  by  Section  419  of  the  Gen- 
eral Statutes  of  tiie  State  above  quoted. 

"  The  defendant's  judgment  was  not 
a  lien  on  the  lands  of  the  debtor  in  Wa- 
baunsee county,  and  the  plaintiff  is  enti- 
tled to  an  injunction,  as  prayed  for  in  its 
bill.     Decree  accordingly." 

"  Foster,  J.,  concurs." 

§379.  1  Bronsonv.  Schulten,104U.  S. 
410,  417. 

2  Bronson  v-  Schulten,  104  U.  S.  410, 
417, /7er  Miller,  J.;  Ex  parte  Casey,  18 
Fed.  R.  86. 

3  Bronson  v.  Schulten,  104  U.  S.  410, 
415. 

*  Amy  V.  Watertown,  130  U.  S.  301, 
313;  Bronson  v.  Schulten,  104  U.  S.  410, 
415,416. 

5  Bronson  v.  Schulten,  104  U.  S.  410, 

415,  416;  Phillips  v.  Negley,  117  U.S. 
665;  Hickman  v.  Fort  Scott,  141  U.  S. 
415. 

6  Bronson  v.  Schulten,  104  U.  S.,410 

416,  ppr  Miller,  J. ;  Phillips  v.  Negley,  117 
U.  S   665. 
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erally  attained  by  motion,  sustained,  if  the  case  require  it,  by 
affidavits ;  and  it  is  observable  that  so  far  has  the  latter  mode 
superseded  the  former  in  the  British  practice,  that  Blackstone 
does  not  even  notice  this  suit  among  his  remedies." '  An  order 
may  be  entered  7iiinc  pro  tunc  to  embody  a  decision  made  at  a 
previous  term  of  the  court  even  in  a  criminal  case  ;  ^  but  not 
after  a  writ  of  error  has  been  decided  to  insert  in  a  record  certain 
findings,  some  of  which  findings  were  unavoidably  and  others 
accidentally  omitted.^  It  has  been  held  that  a  court  has  power 
at  any  time  to  set  aside  a  judgment  which  is  absolutely  void,  not 
merely  voidable.^^ 

§  380.  Executions  and  Proceedings  Supplementary  thereto.  —  A 
statute  passed  June  1,  1872,  and  incorporated  in  the  Eevised 
Statutes,  December,  1,  1873,  provides  that  "  the  party  recovering 
a  judgment  in  any  common  law  cause  in  any  Circuit  or  District 
Court,  shall  be  entitled  to  similar  remedies  upon  the  same,  by 
execution  or  otherwise,  to  reach  the  property  of  the  judgment 
debtor,  as  are  now  provided  in  like  causes  by  the  laws  of  the 
State  in  which  such  court  is  held,  or  by  any  such  hereafter  en- 
acted which  may  be  adopted  by  general  rules  of  such  Circuit  or 
District  Court ;  and  such  courts  may  from  time  to  time,  by 
general  rules,  adopt  such  State  laws  as  may  hereafter  be  in 
force  in  such  State  in  relation  to  remedies  upon  judgments,  as 
aforesaid,  by  execution  or  otherwise."  ^  In  pursuance  of  this 
statute,  the  Circuit  and  District  Courts  have  generally  promul- 
gated rules  adopting  the  State  practice  in  this  respect.^  The 
adoption  of  such  a  rule  gives  the  Federal  court  power  to  enforce 
the  proceedings  supplementary  to  execution  authorized  by  the 
State  statutes.^  It  has  been  held  that  a  State  statute  requiring 
the  registration  of  a  judgment  against  a  municipal  corporation  in 
a  certain  office  before  its  enforcement  by  execution  may  apply  to 
the  judgment  of  a  Federal  court ;  ^  but  that  a  State  statute  for- 

■^  Pickett's  Heirs  v.  Legerwood,  7  Pet.  ^  gee  for  examples  the  rules  prnmul- 

144,  148,  prr  Johnson,  J.  gated   by  the  U.  S.  C.  C,  S.  D.  N.  Y  , 

8  In  re.  Wight,  Petitioner,  1.S4  U.  S.  October  11,  1878,  and  December  29,  1881. 
1.36;  Supervisors  v.  Durant,  0  Wall.  730.  "  Ex  parte  Boyd,  105  U.  8.647;  Canal 
Sec  Hickman  v.  Fort  Scott,  141  U.  S  415.  &  C.  Streets  R.  R.  Co.  v.  Hart,  114  U.  S. 

9  Hickman  r.  Fort  Scott,  141  U.  S.  41.5.  654,  661.     See  §  21. 

1"^  U.  S.  >•.  Wallace,  46  Fed.  R.  569,  570.  *  Hart  v.  City  of  New  Orlenns.  12  Fed. 

§  380.  1  U.  S.  R.  S.  §  916;  4  St.  at  L.  R.  292,  203,     See  Louisiana  v.  New  Ur- 

ch.'eS,  p.  281.    Lamaster  v.  Keeler,  123  leans,  102  U.  S.  203. 
U.  S.  376. 
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bidding  the  enforcement  by  execution  of  a  judgment  against  a 
municipal  corporation  does  not  affect  the  judgment  of  a  Federal 
court.^  The  Revised  Statutes  provide  that  "  all  writs  of  execu- 
tion upon  judgments  or  decrees  obtained  in  a  Circuit  or  District 
Court,  in  any  State  which  is  divided  into  two  or  more  districts, 
may  run  and  be  executed  in  any  part  of  such  State ;  but  shall  be 
issued  from,  and  made  returnable  to,  the  court  wherein  the  judg- 
ment was  obtained."  ^  In  cases  where  a  writ  of  error  lies  to 
the  Supreme  Court,  the  execution  cannot  be  issued  till  ten  days 
after  the  entry  of  the  judgment."  The  writ  may,  however,  be  pre- 
viously prepared  by  the  clerk.^  A  single  case  holds  that  when  a 
motion  for  a  new  trial  is  pending  after  the  entry  of  judgment,  the 
ten  days  does  not  begin  to  run  till  such  motion  is  denied.^  A  tem- 
porary stay  of  execution  may  be  granted,  although  no  writ  of  error 
is  sued  out,  so  that  other  lienholdcrs  may  enter  judgments  against 
the  judgment  debtor,  and  thus  share  in  the  proceeds  of  the  sale.^'^ 
The  court  may  compel  the  judgment  debtor  to  give  security  as  a 
condition  of  a  stay  of  proceedings  of  more  than  ten  days  after  en- 
try of  judgmcnt.^i  When  it  is  required  by  the  laws  of  any  State 
that  goods  taken  in  execution  on  a  writ  of  fieri  facias  shall  be 
appraised  before  they  are  sold,  the  appraisers  appointed  under  the 
authority  of  the  State  may  appraise  goods  taken  in  execution  on 
such  a  writ  issued  out  of  a  court  of  the  United  States,  in  the  same 
manner  as  if  such  writ  had  issued  out  of  a  court  of  such  State  : 
and  the  marshal,  in  whose  custody  the  goods  are,  shall  summon 
the  appraisers  in  the  same  manner  as  the  sheriff  is,  by  the  laws  of 
such  State,  required  to  summon  them,  and  if  the  appraisers,  after 
having  been  duly  summoned,  fail  to  attend  and  perform  the  duties 
required  of  them,  the  marshal  may  proceed  to  sell  such  goods 
without  an  appraisement.^^  When  such  appraisers  attend,  they 
are  entitled  to  the  like  fees  as  in  cases  of  appraisement  under  the 
laws  of  such  State.^^  When  a  marshal  dies,  or  is  removed  from 
office,  or  his  term  expires,  after  he  has  taken  under  execution  any 

5  Hart  V.  City  of  New  Orleans,  12  Fed.  «  Board  of  Commissioners  v.  Gorman, 

R.  292  ;  New  Orleans  v.  Morris,  3  Woods,  19  Wall.  661. 

1 15.  9  Brown  v.  Evans,  18  Fed.  R.  56. 

«  U.  S.  R.  S.  §  985.  10  Eaton  v.  Cleveland,  St.  L.  &  K.  C. 

T  U.  S.  R.  S.  §   1007.    In  Amato  v.  Ry.  Co.,  41  Fed.  R.  421. 
N.  P.  R.  R.  Co  ,  U.  S.  C.  C,  S.  D.  N.  Y.,  "  Fisher  v.  Meyer,  10  Fed.  R.  268. 
July,  1891,  Judge  Lacombe  held  that  this  12  xj.  S.  R.  S.  §993 ;  Wayman  i;.  South- 
statute  applied  to  judgments  reviewable  ard,  10  Wheat.  1. 
by  a  Circuit  Court  of  Appeals.  '»  U.  S.  R.  S.  §  993. 

VOL.    II.  —  8 
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real  property  and  before  sale  or  other  final  disposition  thereof,  the 
like  process  issues  to  the  succeeding  marshal,  and  the  same  pro- 
ceeding is  had  as  if  his  predecessor  were  still  in  office.^*  In  such 
a  case,  when  the  former  marshal  has  sold  the  real  estate  but  exe- 
cuted no  deed,  the  court  may,  on  application  by  the  purchaser,  or 
by  the  plaintiff  at  whose  suit  the  sale  was  made,  setting  forth  the 
case  and  the  reason  why  the  title  was  not  perfected  by  the  former 
marshal,  order  his  successor  to  perfect  the  title,  and  execute  and 
deliver  a  deed  to  the  purchaser  upon  payment  of  the  balance  due.^^ 
The  marshal  of  a  district  of  the  United  States  has  substantially 
the  same  powers  and  duties  as  a  sheriff  in  one  of  the  counties 
within  such  district.^*^  In  the  district  of  Florida,  real  property 
must  be  sold  at  the  door  of  the  court-house  in  the  county  where 
the  land  is  situated.^'^  The  Revised  Statutes  provide  that  "  all 
writs  of  execution  upon  judgments  or  decrees  obtained  in  a  Cir- 
cuit or  District  Court,  in  any  State  which  is  divided  into  two  or 
more  districts,  may  issue  and  be  executed  in  any  part  of  such 
State,  but  shall  be  issued  from  and  made  returnable  to  the  court 
wherein  the  judgment  was  obtained."  ^^  It  has  been  held  that  in 
such  a  case  the  judgment  operates  as  a  lien  upon  property  in  the 
other  districts  of  the  same  State  without  the  filing  of  a  certified 
copy  there,^^  and  that  the  marshals  of  the  other  districts  may  exe- 
cute a  writ  directed  to  the  marshal  of  the  district  where  the  judg- 
ment was  obtained. 2*^  Under  the  Revised  Statutes,  "  interest  is 
allowed  on  all  judgments  in  civil  causes  recovered  in  a  Circuit  or 
District  Court,  and  may  be  levied  by  the  marshal  under  process  of 
execution  issued  thereon,  in  all  cases  where,  by  the  law  of  tlie 
State  in  which  such  court  is  held,  interest  may  be  levied  under 
process  of  execution  on  judgments  recovered  in  the  courts  of  such 
State."  2*  The  interest  is  calculated  from  the  date  of  the  judg- 
ment, at  such  rate  as  is  allowed  by  law  on  judgments  "  recovered 
in  the  courts  of  such  State."  ^^  This  statute  does  not  apply  to 
judgments  against  the  United   States.^^     This   statute  does   not 

"  U.  S.  R.  S.  §994  ;  Doolittle  v.  Brvan,  i8  U.  S.  R.  S.  §  985. 

14  How.  56.3.                                          "  i'-*  Prevost  v.  Gorrell.  5  W.  N.  C.  151, 

18  U.  S.  R.  S.  §  994  ;  Byers  v.  Fowlor,  per  McKennan  and  Cadwallader,  JJ. 

12  Ark.  218.  20  Prevost  ;;.  Gorrell,  5  W.  N.  C.   152, 

16  U.  S.  R.  S.  §  787  ;  In  re  Neagle,  135  per  McKennan  and  Cadwallader,  JJ. 
U.  S.  1 ;  s.  c.  39  Fed.  R.  8.33.     See  supra,  21  u.  S.  R.  S.  §  966. 

§  .340.  22  u.  S.  R.  S.  §  966. 

17  Bornemann  v.  Norris,  47  Fed.  R.  438.        23  u.  S.  v.  Sherman,  98  U.  S.  565. 
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apply  to  decrees  in  equity,  nor  to  judgments  or  decrees  of  the  Su- 
preme Court  of  the  United  States.^  When  a  judgment  against  a 
municipal  corporation  was  revived  against  its  successor  by  scire 
facias,  the  order  awarded  execution  for  interest  as  well  as  prin- 
cipal.^^  The  Revised  Statutes  further  provide  that  "  when  a  Cir- 
cuit Court  enters  judgment  in  a  civil  action,  either  upon  a  verdict 
or  on  a  finding  of  the  court  upon  the  facts,  in  cases  where  such 
finding  is  allowed,  execution  may,  on  motion  of  either  party,  at 
the  discretion  of  the  court,  and  on  such  conditions  for  the  security 
of  the  adverse  party  as  it  may  judge  proper,  be  stayed  forty-two 
days  from  the  time  of  entering  judgment,  to  give  time  to  file  in 
the  clerk's  office  of  said  court  a  petition  for  a  new  trial.  If  such 
petition  is  filed  within  said  term  of  forty-two  days,  with  a  certifi- 
cate thereon  from  any  judge  of  such  court  that  he  allows  it  to  be 
filed,  which  certificate  he  may  make  or  refuse  at  his  discretion, 
execution  shall,  of  course,  be  further  stayed  to  the  next  session  of 
said  court.  If  a  new  trial  be  granted,  the  former  judgment  shall 
be  thereby  rendered  void."^^  "In  any  State  where  judgments  are 
liens  upon  the  property  of  the  defendant,  and  where,  by  the  laws 
of  such  State,  defendants  are  entitled,  in  the  courts  thereof,  to  a 
stay  of  execution  for  one  term  or  more,  defendants  in  actions  in 
the  courts  of  the  United  States,  held  therein,  shall  be  entitled  to  a 
stay  of  execution  for  one  term."  ^'' 

"  When  a  recovery  is  had  in  any  suit  or  proceeding  against  a 
collector  or  other  officer  of  the  revenue  for  any  act  done  by  him, 
or  for  the  recovery  of  any  money  exacted  by  or  paid  to  him  and 
by  him  paid  into  the  Treasury,  in  the  performance  of  his  official 
duty,  and  the  court  certifies  that  there  was  probable  cause  for  the 
act  done  by  the  collector  or  other  officer,  or  that  he  acted  under 
the  directions  of  the  Secretary  of  the  Treasury  or  other  proper 
officer  of  the  Government,  no  execution  shall  issue  against  such 
collector  or  other  officer,  but  the  amount  so  recovered  shall  upon 
final  judgment  be  provided  for  and  paid  out  of  the  proper  appro- 
priation from  the  Treasury."^^    A  certificate  may  be  granted  by  a 


2*  Perkins  v.  Fourniquet,  14  How.  328,  Mining  Co.  v.  Parks,  14  Blatchf.  411,  41.> ; 

331.  Brown  v.  Evans,  18  Fed.  R.  56. 

25  Grantland   v.  City   of   Memphis,  12  -~  U.  S.  R.  S.  §  988. 

Fed.  R.  287.  28  u.  S.  R.  S.  §  989  ;  Cox  v.  Barney, 

26  U.   S.   R.   S.   §987;   Cambuston  v.  14  Blatciif.  289;  Andrae  v.  Redfield.  i2 
U.  S.,  95  U.   S.  285,  288;  Emma  Silver  Blatchf.  407;  Frerichs  v.  Coster,  22  Fed. 
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judge  who  did  not  try  the  case.^^  If,  however,  that  judge  has 
denied  the  application,  another  judge  will  rarely,  if  ever,  grant 
it."*^  A  certificate  may  be  granted  before  or  after  an  execution  is 
issued.^^  A  certificate  cannot  be  granted  before  trial.^'^  In  a  case 
of  appeal  or  writ  of  error,  no  money  will  be  paid  out  of  the  Treas- 
ury upon  the  judgment  until  an  affirmance  by  the  appellate  court 
and  entry  of  judgment  below  in  accordance  with  its  mandate.^'^ 
The  postmasters  are  not  included  within  the  statute.^*  It  has 
been  held  that  after  judgment  neither  the  Government  nor  the 
collector  is  liable  for  interest.'^^  It  has  been  held  that  when  the 
Government  has  had  no  notice,  actual  or  constructive,  and  no 
opportunity  to  defend,  it  is  not  concluded  by  the  certificate  of 
probable  cause.^^  The  effect  of  this  statute  is  after  such  cer- 
tificate has  been  given  to  practically  convert  the  suit  against  the 
officer  into  a  claim  against  the  United  States.^"  The  court  is  not 
justified  in  granting  such  a  certificate  to  a  collector  of  internal 
revenue  who  acted  at  the  request  of  a  revenue  agent  whose  only 
authority  was  an  instruction  from  the  chief  clerk  of  the  super- 
visor.^^  The  Supreme  Court  of  the  United  States,  upon  affirm- 
ing a  judgment  in  such  a  case,  will  allow  interest  on  it,  which 
will  be  included  by  the  court  below  in  its  judgment  of  affirm- 
ance.^^ There  is  no  liability  on  the  part  of  the  Government  until 
there  has  been  a  recovery  against  the  officer,  and  a  certificate 
of  probable  cause  has  issued.*^  The  same  rule  prevails  as  to  an 
action  against  a  person  "  for  or  on  account  of  anything  done  by 
him  while  an  officer  of  either  House  of  Congress  in  the  discharge 
of  his  off.cial  duty."*! 

§  381.  Condemnation  Proceedings.  —  The  Act  of  February  9, 
1887,  provides  that  "in  every  case  in  which  the  Secretary  of  the 
Treasury  or  any  other  officer  of  the  Government  has  been,  or 
hereafter  shall  be,  authorized  to  procure  real  estate  for  the  crec- 

R.  637  ;  Schell  v.  Cochran,  107  U.  S.  625  ;  »5  white  r.  Arthur,  10  Fed.  R.  80 ;  but 

U.  S.  V.  Slierman,  98  U.  S.  565;  Campbell  see  Schell  !•.  Cochran,  107  U  S.  6-25. 

I'.   James,  3  Fed.  R.  513;   Dnnnegan  ?'.  ^^  Dunnegan  v.  U.  S.,  17  Court  Claims, 

U.   S.,   17   Court  of    Claims,   240,  247;  247. 

White  v.  Arthur,  10  Fed.  R.  80  ;  Flanders  37  United  States  v.  Sherman,  98  U.  S. 

V.  Seelye,  105  U.  S.  718.  565. 

2«  Cox  V.  Barnev,  14  Blatchf.  280.  ^  Frerichs  v.  Coster,  22  Fed.  R.  637. 

81  Frerichs  v.  Coster,  22  Fed.  R.  637.  ^^  Schell  ;;.  Cochran,  107  U  S.  025. 

81  Cox  V.  Barney,  14  Blatchf.  289.  *">  United  States  v.  Slierman,  98  U.  S. 

32  Andrae  v.  Rcdficld,  12  Blatchf.  407.  565;  Cox  v.  Barney,  14  Blatchf.  289. 

83  Schell  r.  Cochran,  107  U.  S.  625.  «i  18  St.  at  L.  p.  371,  ch.  130  (1  Supp. 

8*  Campbell  v.  James,  3  Fed  R.  513.  U.  S.  R.  S.  p.  165). 
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tion  of  a  public  building  or  for  other  public  uses,  he  shall  be,  and 
hereby  is,  authorized  to  acquire  the  same  for  the  United  States 
by  condemnation  under  judicial  process,  whenever  in  his  opinion 
it  is  necessary  or  advantageous  to  the  Government  to  do  so,  and 
the  United  States  Circuit  or  District  courts  of  the  district  wherein 
such  real  estate  is  located  shall  have  jurisdiction  of  proceedings 
for  such  condemnation,  and  it  shall  be  the  duty  of  the  Attorney- 
General  of  the  United  States,  upon  every  application  of  the  Sec- 
retary of  the  Treasury,  under  this  act,  or  such  other  officer,  to 
cause  proceedings  to  be  commenced  for  condemnation,  within 
thirty  days  from  the  receipt  of  the  application  at  the  Depart- 
ment of  Justice."  "The  practice,  pleadings,  forms,  and  modes 
of  proceeding  in  causes  arising  under  the  provisions  of  this  act 
shall  conform,  as  near  as  may  be,  to  the  practice,  pleadings, 
forms,  and  proceedings  existing  at  the  time  in  like  causes  in  the 
courts  of  record  of  the  State  within  which  such  Circuit  or  Dis- 
trict courts  are  held,  any  rule  of  the  court  to  the  contrary  not- 
withstanding." 1  This  act  is  authorized  by  the  Constitution.^  It 
has  been  held  that  the  petition  need  not  be  made  in  the  name 
of  the  United  States,  but  may  be  in  the  name  of  the  Secretary 
of  the  Treasury  or  other  authorized  agent  of  the  United  States.^ 
The  proceeding  is  on  the  common-law  side  of  the  court,*  In  the 
districts  of  New  York,  condemnation  proceedings  must  follow  the 
practice  prescribed  by  Chapter  xxiii.  Title  1,  of  the  Code  of  Civil 
Procedure  ;  ^  but  it  seems  that  the  petition  need  not  state  the 

§  381.  1  2-5  St.  at  L.  ch.  728,  p.  357.  warehouse  only  to  purchase  or  acquire  by 

2  Re  Rugheimer,  .30  Feil.  K.  369 ;  Kohl  condemnation  a  site  embracing  an  area 
V.  U.  S.,  91  U.  S.  367  ;  Boom  Company  sufficient  for  the  erection  of  a  new  cus- 
V.  Patterson,  98  U.  S.  403,406;  U.  S.  c.  tom-house  building  in  addition  to  said 
Jones,  109  U.  S.  513.  appraisers'    warehouse,    or    to    purchase 

3  Re  Rugheimer,  36  Fed.  R  369;  s.  c.  two  sites  in  tiie  vicinity  of  each  other  in 
36  Fed.  R.  376.  said  city  of  New  York  suitable  for  both 

*  Re  Rugheimer,  36  Fed.  R  376.  of  said  purposes.'     The  section  appropri- 

5  In  re  Secretary  of  Treasury  of  U.  S.,  ates  a  specified  sum  of  money  '  to  be  avail- 

45  Fed.  R.  396.  able  only  in  case  the  single  site  for  bolh 

Wallace,  J.     "  This  is  a  proceeding  by  custom-house  and  appraisers'  warehouse, 

the  Secretary  of  the  Treasury  to  acquire  or  two  sites  in  the  vicinity  of  each  other, 

real   estate   in    New  York   City   for   the  shall  be  purchased  or  acquired  as  herein 

United    States   for   the    site   of    a  new  set  forth.'     Section  8  of  the  act  provides 

custom  house,  under  the  authority  con-  that  no  part  of  the  sum  appropriated  shall 

ferred  on  him  by  the  act  of  Congress  of  be  expended  for  any  site  '  until  the  State 

Sept.  14,  1888.     By  section  2  of  that  act  of  New  York  shall  cede  to  the   United 

the  Secretary  of  the  Treasury  is  author-  States   exclusive   jurisdiction    over    the 

ized  in  his  discretion,  '  in  lieu  and  stead  same  during  the  time  the  United  States 

of  a  purchase  of  a  site  for  an  appraisers'  shall  be  or  remain  the  owner  thereof,  for 
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facts  showing  the  necessity  of  the  acquisition  of  the  property, 
nor  show  that  there  has  been  an  effort  to  acquire  it  by  purchase, 


all  purposes  except  the  administration  of 
the  criminal  laws  of  saiil  State,  and  the 
service  of  civil  process  therein.'  Since 
the  Secretary  of  the  Treasury  instituted 
the  present  proceeding,  and  after  he  had 
caused  a  map  to  be  filed  for  that  purpose 
of  the  real  estate  now  sought  to  be  ac- 
quired, in  the  office  of  the  Register  of  the 
city  and  county  of  New  York,  Congress 
has  enacted  that  a  new  custom-house 
shall  be  erected  in  the  city  of  New  York 
on  the  site  '  which  has  been  selected  and 
designated  therefor  by  the  Secretary  of 
the  Treasury.' 

"  This  act  authorizes  him  to  sell  the 
present  custom-house  property  in  the  city 
of  New  York  and  appoint  five  commis- 
sioners who  shall  be  charged  with  the  erec- 
tion and  construction  of  the  new  building. 
Owners  of  the  real  estate  have  appeared 
to  interpose  objections  to  the  proceeding. 
They  object  that  the  Secretary  of  the 
Treasury  is  not  authorized  to  acquire 
title  by  condemnation  unless  in  the  event 
of  tlie  selection  of  a  single  site  for  both 
an  appraisers'  warehouse  and  a  custom- 
house ;  that  he  is  not  authorized  to  pro- 
ceed until  after  advertising  for  proposals ; 
tliat  a  cession  of  jurisdiction  over  the  prop- 
erty b}'  the  State  of  New  York  is  a  con- 
dition precedent  to  his  right  to  proceed  ; 
and  that  the  present  proceeding  does  not 
conform,  as  by  law  it  must,  to  the  pro- 
ceedings in  like  causes  in  the  courts  of 
record  in  tliis  State.  These  objections 
have  received  the  consideration  which 
they  deserve,  in  view  of  the  importance 
of  the  interests  affected  by  the  proceed- 
ing. None  of  them,  except  tlie  last, 
seems  to  liave  sufficient  merit  to  re 
quire  discussion.  The  last  is  a  serious 
one,  and  in  my  judgment  is  insuperable. 

"  Condemnation  suits  in  Ijchalf  of  tlie 
United  States  to  acquire  lands  for  pul)lic 
use  are  by  ttie  Act  of  Congress  of  Aug. 


by  the  Supreme  Court  that  a  proceeding 
to  condemn  land  for  public  use  is  a  suit 
at  common  law.  Kohl  v.  United  States, 
91  U-  S.  367.  Consequently,  irrespective 
of  the  terms  of  the  Federal  Condenmation 
Act,  conformity  of  procedure  is  required, 
as  in  all  suits  at  common  law,  by  section 
914  of  the  Revised  Statutes  of  the  United 
States.  Were  it  not  that  the  procedure 
to  be  pursued  is  thus  defined  by  Con- 
gress, it  would  be  competent  for  the 
Federal  courts  to  adopt  any  appropriate 
procedure  which  would  afford  the  parties 
interested  in  the  lands  an  opportunity  to 
present  evidence  and  be  lieard  respect- 
ing the  value  of  their  property  ;  and  this 
court  would  therefore  be  at  liberty  to 
adopt  or  reject  at  its  option  any  proced- 
ure prescribed  by  tlie  laws  of  the  State. 
The  right  of  eminent  domain  may  be  ex- 
ercised by  the  general  government  within 
the  several  States  without  their  permis- 
sion, and  cnnnot  be  trammelled  bj'  any 
obnoxious  restrictions  by  State  laws  ;  and, 
in  the  absence  of  regulation  by  Congress, 
may  be  asserted  by  any  method  to  ob- 
tain lands  for  public  use  which  was  recog- 
nized as  appropriate  when  the  Federal 
Constitution  was  adopted.  But  Congress 
has  seen  fit  to  declare  that  when  a  suit  is 
brought  it  shall  be  conducted  modall3-,  as 
to  matters  of  form  and  practice,  in  con- 
formity to  the  practice  existing  in  like 
suits  in  the  State  court ;  and  the  ques- 
tion now  is  whether  the  procedure  which 
has  been  adopted  in  the  present  case  does 
so  conform. 

"  The  Legislature  of  this  State  in  1890 
revised  the  laws  for  the  condemnatimi 
of  real  property  for  public  use,  and  em- 
bodied their  revision  under  the  title  of 
the  '  Condemnation  Law '  in  the  Code 
of  Civil  Procedure  (sections  3357-3384). 
These  code  provisions  regulate  the  prac- 
tice, pleadings,  form,  and  mode  of  pro- 


1,  1888,  to  be  conducted,  as  to  matters  of     ceeding  in  the  courts  of  this  State  in  all 


practice  in  tlie  Federal  court  having  juris- 
diction, in  conformity  '  as  near  as  m.ny  be 
to  the  practi(;e,  pleadings,  forms,  and  pro- 
ceedings existing  at  the  time  in  like  causes 
in  the  courts  of  record  of  the  State  '  with- 
in which  such  Federal  court  is  held.  25 
Stat,  at  Large,  3.37.     It  has  been  decided 


causes  for  the  condemnation  of  real  prop- 
erty for  public  use.  Section  3383  repeals 
all  pre-existing  acts  and  parts  of  acts, 
saving,  however,  and  exempting  from 
the  repeal  all  proceedings  in  behalf  of  the 
city  of  New  York  and  any  of  its  boards 
or  departments.   This  exemption  includes 
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since  those  are  not  matters  of  form  or  practice.^     Provisions  in 
the  State  statutes  granting  costs  and  counsel  fees  to  the  party 


the  Boanl  of  Education  of  the  city  of  New 
York,  and  saves  to  it  a  proceeding  to  ac- 
quire lands  for  sciiool  sites  autliorized  by 
chap.  194  of  the  Laws  of  1«88. 

"In  instituting  tlie  present  appHcation 
tlie  law  officers  of  tlie  Government  have 
adopted  tlie  proceeding  thus  specially 
saved  to  the  Board  of  Education  of  New 
York  City  by  the  law  of  1888.  The  pres- 
ent proceeding  therefore  conforms  to  the 
practice  in  the  State  courts  in  an  anoma- 
lous case,  or  a  class  of  excepted  cases,  and 
does  not  conform  to  that  in  similar  cases 
generally  in  the  State  courts.  It  may  be 
conceded  that  a  suit  or  proceeding  to  con- 
demn land  for  a  school  site  is  a  '  like 
cause  '  to  the  present ;  but  so  are  all  the 
proceedings  or  suits  to  which  the  Code 
provisions  apply;  the  cause  of  action  in 
all  is  the  assertion  of  a  right  to  condemn 
property  for  a  public  use.  But  the  pre- 
cise question  is  whether  tlie  e.xisting  prac- 
tice in  the  courts  of  this  State,  to  which 
this  court  is  to  conform  as  near  as  may 
be,  is  that  wliicii  obtains  in  like  suits  gen- 
erally, or  that  which  obtains  in  some  spe- 
cial and  excepted  class.  What  is  meant 
by  the  words  '  conform  as  near  as  may 
be  '  has  been  judicially  declared  by  the 
Supreme  Court  in  Indianapolis  &  St. 
Louis  R.  R.  Co.  V.  Horst,  93  U.  S.  291. 
The  language  is  intended  to  devolve 
upon  the  Federal  courts  the  power  to 
reject  any  subordinate  provisions  in  State 
statutes  regulating  practice  which  in  their 
judgment  would  unwisely  encumber  the 
administration  of  the  law,  or  tend  to  de- 
feat the  ends  of  justice  in  the  Federal 
tribunal.  Subject  to  this  reservation  of 
discretionary  power,  the  Federal  courts 
in  condemnation  suits  and  common-law 
suits  are  to  conform  by  adopting  the 
practice  and  procedure  which  the  State 
courts  would  follow  in  a  similar  suit. 
This  they  cannot  do  with  any  certainty 
unless  the  rule  of  conformity  is  found  in 
the  practice  and  procedure  in  similar 
causes  generally,  and  not  in  that  which 
may  obtain  abnormally,  or  in  similar 
causes  exceptionally.  Illustrated  by  the 
present  case,  if  the  State  itself,  or  any 


of  its  municipal  corporations,  except  New 
York  City,  or  any  other  corporation  or 
natural  person  autliorized  by  law  to  ac- 
quire real  jjroperty  for  a  public  use,  in- 
stitutes condemnation  proceedings  in  the 
courts  of  this  State,  the  practice  and  pro- 
cedure in  the  suits  are  uniform,  while 
each  of  the  excepted  proceedings  has  a 
law  and  practice  peculiar  to  itself;  and 
unless  the  general  law  supplies  the  rule 
of  conformity,  this  court  would  be  wholly 
at  a  loss  to  determine  which  one  of  the 
several  excepted  and  special  laws  should 
control  its  practice  and  proceedings. 

"  There  are  important  and  radical  dif- 
ferences between  such  a  proceeding  as 
the  Board  of  Education  is  authorized  to 
adopt,  and  the  suit  for  condemnation 
which  the  Code  prescribes  for  suitors 
generally.  These  are  found  in  the  pro- 
visions for  giving  personal  notice  of  the 
proceeding  to  property  owners,  for  pro- 
tecting the  rights  of  absent  or  unknown 
owners,  and  for  securing  the  payment  of 
the  compensation  awarded  to  the  owners 
before  they  are  compelled  to  surrender 
possession  of  their  property.  The  pro- 
visions of  the  general  law  are  carefully 
framed  to  protect  the  rights  of  the  prop- 
erty owners.  If  they  are  unnecessarily 
stringent  in  that  behalf  those  of  the  spe- 
cial act  in  favor  of  tiie  Board  of  Educa- 
tion are  unnecessarily  lax. 

"  By  the  Board  of  Education  Act,  no- 
tice of  the  proceeding  is  given  by  ad- 
vertisement only  ;  if  the  owners  are  not 
known,  or  are  not  fully  known,  a  general 
award  is  made  without  specifying  what 
they  are  entitled  to  respectively  ;  the 
owners  are  dispossessed  before  tlieir  com- 
pensation is  paid  or  deposited  with  the 
court.  Thus,  it  may  happen  that  they 
do  not  have  an  opportunity  to  be  heard 
as  to  the  value  of  their  property  ;  they 
are  left  to  a  litigation  between  them- 
selves as  to  the  part  that  each  is  to  re- 
ceive; and  in  any  event  are  left  to  collect 
their  compensation  from  the  Comptroller 
of  the  city.  If  this  court  were  at  liberty 
to  exercise  any  discretion  in  selecting  a 
proceeding  to  be  adopted  in  a  case  like 


6  In  re  Secretary  of  Treasury  of  U.  S.,  45  Fed.  R.  396,  399, 
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whose  land  is  taken  will,  it  has  been  held,  be  followed  by  the  Fed- 
eral court.^  Proceedings  to  condemn  lands  for  fortifications  and 
other  works  of  defense,  under  the  Act  of  August  18th,  1890,  are 
properly  instituted  in  a  District  Court  of  the  United  States.^ 


the  present,  it  certainly  would  not  ap- 
prove one  in  which  the  property  owners 
can  be  dispossessed  before  their  awards 
are  paid,  and  may  be  left  to  collect  their 
compensation  of  the  United  States  by  such 
remedies  as  the  Government  affords. 

"  There  are  provisions  in  the  General 
Condemnation  Law  which  would  doubt- 
less embarrass  the  Government  in  a  con- 
demnation suit  if  a  strict  compliance  with 
them  were  necessary.  And  in  selecting 
the  present  proceeding  the  law  officers  of 
the  Government  have  probably  consid- 
ered that  the  United  States  ought  not  to 
be  compelled  to  resort  to  a  suit  in  which 
the  petition  must  state  the  facts  showing 
the  necessity  of  the  acquisition  of  the 
property  for  public  use,  and  that  there 
has  been  an  effort  to  acquire  it  by  pur- 
chase. Undoubtedly  the  Code  provisions 
are  designed  to  permit  the  property  own- 


ers to  contest  the  necessity  of  the  acquisi- 
tion of  the  property  sought  to  be  con- 
demned, and  to  defeat  a  condemnation 
unless,  prior  to  instituting  suit,  there  has 
been  a  reasonable  attempt  to  acquire  it 
by  purchase.  But  these  are  matters  wliich 
go  to  the  substance  of  the  right  to  acquire 
property  by  condemnation.  They  are  not 
matters  of  form,  or  practice,  or  pleading  ; 
they  are  of  the  essence  of  the  cause  of 
action.  Consequently  if  these  obnoxious 
averments  should  be  omitted  in  a  petition 
in  behalf  of  the  United  States,  it  would 
seem  that  the  petition  would,  neverthe- 
less, conform  as  near  as  may  be  to  the 
requirements  of  the  Code. 

"  The  application  is  dismissed." 

7  U.  S  V.  Engeman,  46  Fed.  R.  898. 

8  26  Stat.  L.  316 ;  U.  S.  v.  Engeman, 
45  Fed.  R.  546. 
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CHAPTER    XXIX. 

REMOVAL   OP   CAUSES. 

§  382.    Removal  of  Causes  from  one  Federal  Court  to  another.  — 

Suits  may  be  removed  from  a  District  Court  to  a  Circuit  Court 
of  the  United  States,  from  a  Circuit  Court  of  the  United  States 
to  another  such  Circuit  Court,  from  a  Territorial  Court  to  a 
Circuit  Court  of  the  United  States,  and  from  a  State  court  to 
a  Circuit  Court  of  the  United  States.  When  the  judge  of  a 
District  Court  is  unable  to  hold  court  and  to  perform  the  duties 
of  his  office,  the  circuit  judge  or  justice  may,  upon  an  applica- 
tion in  writing  by  the  district  attorney  or  marshal  of  the  dis- 
trict, accompanied  by  satisfactory  evidence  of  such  disability, 
order  the  clerk  of  the  District  Court  to  certify  into  the  next 
term  of  the  Circuit  Court  to  be  held  in  that  district  all  pend- 
ing suits  and  processes.^  Upon  such  certification,  and  the  pub- 
lication of  such  order  in  a  newspaper  published  in  the  district 
at  least  thirty  days  before  the  session  of  the  Circuit  Court,  the 
Circuit  Court  proceeds  to  hear  and  determine  the  suits  and  pro- 
cesses so  certified.^  All  bonds  and  recognizances  taken  for  and 
returnable  into  such  District  Court  are  then  held  to  be  taken  for 
and  returnable  into  such  Circuit  Court,  and  to  have  the  same 
effect  therein  as  in  the  District  Court.^  The  death  of  a  district 
judge  does  not  authorize  such  an  order.^  After  such  an  order 
has  been  made,  the  clerk  continues  to  certify  to  the  Circuit 
Court  all  suits,  pleas,  and  processes,  civil  and  criminal,  there- 
after begun  in  the  District  Court ;  and  the  Circuit  Court  takes, 
hears,  and  determines  them  till  the  disability  is  removed,  when 
such  suits  and  proceedings  as  are  still  pending  and  undetermined 
must  be  remanded  by  the  Circuit  to  the  District  Court.^ 

When  it  appears  in  any  civil  suit  in  a  Circuit  Court  that  all 
of  the  judges  thereof  who  are  competent  to  try  the  case  are  in 

§  382.    1  U.  S.  R.  S.  §  587.  *  Ex  parte  United  States,  1  Gall.  338. 

^  U.  S.  R.  S.  §  587.  6  U.  S.  R.  S.  §  588. 

8  U  S.  R.  S.  587. 
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any  way  interested  therein,  or  have  been  of  counsel  for  either 
party,  or  are  so  related  or  connected  with  either  party  as  to 
render  it,  in  the  opinion  of  the  court,  improper  for  them  to  sit 
upon  the  trial,  the  court  must  order  the  fact  to  be  entered  on 
the  record,  and  order  the  certification  of  the  cause  to  the  most 
convenient  Circuit  Court  in  the  next  adjoining  State,  or  in  the 
next  adjoining  circuit,  that  is,  ordinarily  the  nearest  Circuit 
Court,  with  a  judge  competent  to  try  the  cause ;  and  the  court 
to  which  the  cause  is  thus  certified  must  then  hear  and  deter- 
mine the  case,  unless  the  circuit  justice  or  judge  thereof  re- 
mands it.^ 

When  a  Territory  is  admitted  as  a  State,  and  a  District  Court 
established  therein,  such  District  Court  takes  cognizance  of  and 
hears  and  determines  all  cases  pending  undetermined  in  the  Su- 
perior Court  of  such  Territory,  from  the  judgments  or  decrees  to 
be  rendered  in  which  writs  of  error  could  have  been  sued  out 
or  appeals  taken  to  the  Supreme  Court  of  the  United  States.' 
All  records  of  proceedings  in  cases  pending  in  the  court  of  ap- 
peals of  such  a  Territory  at  the  time  of  its  admission,  and  all 
records  of  proceedings  in  which  judgments  or  decrees  had  been 
rendered  in  such  a  Territorial  court  before  that  time,  and  from 
which  writs  of  error  could  have  been  sued  out  or  appeals  taken, 
or  from  which  writs  of  error  had  been  taken,  or  appeals  taken 
and  prosecuted  to  the  Supreme  Court  of  the  United  States,  must 
be  transferred  to  and  deposited  in  the  District  Court  for  such 
new  State.^ 

§  383.  Cases  -which  may  be  removed  from  a  State  Court  to  a 
Circuit  Court  of  the  United  States.  —  By  §  2  of  the  Judiciary  Act 


6  U.  S.  R.  S.  §§  G15-G1G:  Richardson  388;    Herman  v.  McKinney,  43  Fed.  R. 

J^   Boston,   1   Curt.  250;  Supervisors  v.  689;    Dome   v.    Riclnnond   Silver   Min. 

Ronrers,  7  Wall.  175;  Sawyer  v.  Oakman,  Co.,  43  Fed.  R.  690;  U.  S.  v.  Taylor,  44 

11  Blatchf.  G5;  Stuart  v.  Laird,  1  Cranch,  Fed.  R.  2  ;  Carr  v.  Fife,  44  Fed.  R.  713; 

299.  Hamilton  v.  The  Walla  Walla,  44  Fed. 

•  U.  S.  R.  S.  §  5G9 ;  25  St.  at  L.  ch.  R.  4 ;  Johnson  v.  Bunker  Hill  &  S.  j\I. 

180,  §  22,  p.  082;  Forsyth  v.  U.  S.,  9  How.  &  C.  Co.,  4G  Fed.  R.  417  ;  Burke  v.  Bun- 

571  :  Ames  v.  Colorado  Central  R.  R.  Co.,  ker  Hill  &  S.  M.  &  C.  Co.,  46  Fed.  R.  644  ; 

4  Dill.  251  ;  GaEfney  v.  Gillette,  4  Dill.  Back  v.  Sierra  Nevada  Con.  Min.  Co.,  46 

264,  n. ;  Strashurfrer  v.  Beeclier,  44  Fed.  Fed.  R.  673  ;  Kenyon  r.  Knipe,  46  Fed. 

R.  200 ;  United  States  v.  Lynde,  4t  Fed.  R.  309. 

R.   215;  Nickerson  v.  Crook,  45  Fed.  R.  «  U.  S.  R.   S.  §§  567,   568  ;  Benner  v. 

658;    Carson  v.  Donaldson,  45  Fed.  R.  Porter,  9  How.  235 ;  Forsyth  i^.  U.S.,  9 

821;  Dimton  ?;    Mutli,  45  Fed.   R.   390;  How.   571;  Express   Co.   v.   Kountze,    8 

Bluebird  Min.  Co.  v.  Murray,  45  Fed.  R.  WaU.  342. 


§  383.]  CASES    WHICH    MAY   BE    REMOVED.  805 

of  1875,  as  amended  in  1887,  "  Any  suit  of  a  civil  nature  at  law 
or  in  equity  arising  under  the  Constitution  or  laws  of  the  United 
States  or  treaties  made,  or  which  shall  he  made  under  their  au- 
thority, of  which  the  Circuit  Courts  of  the  United  States  "  have 
original  jurisdiction,  whether  now  pending  or  hereafter  brought, 
"  may  be  removed  by  the  defendant  or  defendants  thereto  from  a 
State  court  into  the  Circuit  Court  of  the  United  States  for  the 
proper  district."  ^  Any  other  suit  of  a  civil  nature,  at  law  or  in 
equity,  of  which  the  Circuit  Courts  of  the  United  States  have 
jurisdiction,  except  as  hereafter  stated,  whether  now  pending  or 
hereafter  brought,  can  be  removed  into  the  Circuit  Court  of  the 
United  States  for  the  proper  district  only  by  the  defendant  or 
defendants  therein ;  and  not  by  them  unless  they  are  non-residents 
of  that  State  and  unite  in  the  application  for  a  removal.^  It  has 
been  held  at  circuit,  that  the  section  of  the  Removal  Act  just  cited 
refers  only  to  the  general  grant  of  jurisdiction  at  the  beginning 
of  the  preceding  section  of  the  statute,  not  to  the  special  regula- 
tions as  to  the  district  in  which  an  action  may  be  commenced ; 
and  that  consequently  a  suit  pending  in  a  State  court  between 
citizens  of  dilfercnt  States,  no  one  of  whom  is  a  citizen  of  the 
State  where  the  suit  is  brought,  may  be  removed  into  the  Federal 
court  in  the  district  including  that  State.^  A  resident  alien 
defendant  cannot  thus  remove  a  case."*  It  has  been  held  at  cir- 
cuit, that  a  foreign  corporation  subject  to  service  of  process  by 
the  laws  of  the  State  where  it  is  sued  cannot  remove  a  case 
from  a  court  of  such  State  on  the  ground  of  a  difference  of  citi- 
zenship ;^  but  on  this  point  the  authorities  are  in  conflict.^  When 
in  any  suit  of  a  civil  nature,  now  pending  or  hereafter  brought  in 
a  State  court,  there  are  two  or  more  separable  causes  of  action, 
and  in  respect  to  one  of  them  all  the  necessary  parties  on  one 
side  are  citizens  of  different  States  from  those  on  the  other,  either 
one  or  more  of  the  defendants  interested  in  such  controversy  may 
remove  the  suit  into  the  Circuit  Court  of  the  United  States  for 

§  38.3.     1  24  St.  at  L.  ch.  373,  p.  552.  3  Amsinck  v.  Balderston,  41   Fed    R. 

See  §§  15,. 17.  641,  per  Mr.  Justice  Gray  ;  Ulile  v.  Burn- 

•■i  24  St.  at  L.  ch.  373,  p.  5-52  ;  Fletclier  ham,  42  Fed.  R.  1. 
V.  Hamlet,  116  U.  S.  408  ;  Houston  &  T.  *  Walker  r.  O'Neill,  38  Fed.  R.  374. 

C.  R.  Co  V.  Shirley,  111  U.  S  358;  Mills  &  Scott  v.   Texas  Land  &  Cattle  Co., 

V   Newell,  41  Fed.  R.  529 ;  §§  1.5,  16,  18-  41  Fed.  R.  225;  U.  S.  C.  C,  W.  D.  Texas, 

24.      But  see   Mutual  Life   Ins.  Co     v.  jwr  Maxey,  J.     But  see  §  22,  n.  7,  p.  30, 

Charaplin,  21  Fed.   R.   85  ;  Foster's  Fed-  and  cases  cited, 
eral  Judiciary  Acts,  26-29.  6  See  cases  cited  §  22,  n.  7,  p.  45. 
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the  proper  districts  Such  removal  may  be  had  by  any  defendant, 
irrespective  of  his  residence  or  citizenship.^ 

"  Where  a  suit  is  now  pending  or  may  be  hereafter  brought  in 
any  State  court,  in  which  there  is  a  controversy  between  a  citizen 
of  the  State  in  which  the  suit  is  brought  and  a  citizen  of  another 
State,  any  defendant,  being  such  citizen  of  another  State,  may 
remove  such  suit  into  the  Circuit  Court  of  the  United  States  for 
the  proper  district  at  any  time  before  the  trial  thereof,  when  it 
shall  be  made  to  appear  to  said  Circuit  Court  that  from  prejudice 
or  local  influence  he  will  not  be  able  to  obtain  justice  in  such 
State  court,  or  in  any  other  State  court  to  which  the  said  defend- 
ant may,  under  the  laws  of  the  State,  have  the  right,  on  account 
of  such  prejudice  or  local  influence  to  remove  said  cause."  ^ 

The  Revised  Statutes  provide  that  "  when  any  civil  suit  or  crimi- 
nal prosecution  is  commenced  in  any  court  of  a  State  against  any 
officer  appointed  under  or  acting  by  authority  of  any  revenue  law 
of  the  United  States  now  or  hereafter  enacted,  or  against  any 
person  acting  under  or  by  authority  of  any  such  officer,  on  account 
of  any  act  done  under  color  of  his  office  or  of  any  such  law,  or 
on  account  of  any  right,  title,  or  authority  claimed  by  such  officer 
or  other  person  under  any  such  law  ;  or  is  commenced  against  any 
person  holding  property  or  estate  by  title  derived  from  any  such 
officer,  and  affects  the  validity  of  any  such  revenue  law ;  or  is  com- 
menced against  any  officer  of  the  United  States  or  other  person, 
on  account  of  any  act  done  under  the  provisions  of  Title  XXVL, 
'  The  Elective  Franchise,'  or  on  account  of  any  right,  title,  or 
authority  claimed  by  such  officer  or  other  person  under  any  of 
the  said  provisions,  the  said  suit  or  prosecution  may,  at  any  time 
before  the  trial  or  final  hearing  thereof,  be  removed  for  trial  into 
the  Circuit  Court  next  to  be  holden  in  the  district  where  the 
same  is  pending,  upon  the  petition  of  such  defendant."  ^^  This 
statute  has  been  held  to  be  constitutional,^^ 

In  an  action  against  any  person  for  or  on  account  of  anything 
done  by  him  while  an  officer  of  either  House  of  Congress,  in  the 
discharge  of  his  official  duty,  the  district  attorney  of  the  United 

1  24  St.  at  L.  ch.  37.3,  p.  552 ;  Hyde  v.  »  Stanbrough  v.  Cook,  38  Fed.  R.  369. 

Ruble,   104   U.    S.  407,  409;    Fraser    v.  »  24  St.  at  L.  ch.  373,  p.  552. 

Jennison,    106    U.  S.  191,    194;  Ayres  v.  '«  U.  S.  R.  S.  §  643 ;  Tennessee  v.V>a.v. 

Wiswall,  112  U.  S.   187,   192  ;  Barney  v.  is,  100  U.  S.  257.     See  in/ra,  §  388. 

Latham,  103  U.   S.  20.5.     But  see  Speer  "  Tennessee  v.  Davis.  100  U.  S.  257. 
on  Removal  of  Causes,  §§  28-31. 
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States  for  the  district  where  the  suit  is  brought  must  appear 
for  such  officer  at  his  request ;  and  he  has  the  same  right  of 
removal  as  a  revenue  officer  in  the  cases  above  mentioned,  which 
right  must  be  simiLarly  exercised.^^ 

"  When  any  civil  suit  or  criminal  prosecution  is  commenced 
in  any  State  court,  for  any  cause  whatsoever,  against  any  person 
.who  is  denied  or  cannot  enforce  in  the  judicial  tribunals  of  the 
State,  or  in  the  part  of  the  State  where  such  suit  or  prosecution 
is  pending,  any  right  secured  to  him  by  any  law  providing  for 
the  equal  civil  rights  of  citizens  of  the  United  States,  or  of  all 
persons  within  the  jurisdiction  of  the  United  States,  or  against 
any  officer,  civil  or  military,  or  other  person,  for  any  arrest  or 
imprisonment  or  other  trespasses  or  wrongs,  made  or  committed 
by  virtue  of  or  under  color  of  authority  derived  from  any  law 
providing  for  equal  rights  as  aforesaid,  or  for  refusing  to  do  any 
act  on  the  ground  that  it  would  be  inconsistent  with  such  law, 
such  suit  or  prosecution  may,  upon  the  petition  of  such  defendant, 
filed  in  such  State  court  at  any  time  before  the  trial  or  final 
hearing  of  the  cause,  stating  the  facts  and  verified  by  oath,  be 
removed  for  trial  into  the  next  Circuit  Court  to  be  held  in  the 
district  where  it  is  pending."  ^^  This  statute  gives  no  relief  to 
prevent  or  cure  wrongs  committed  by  judicial  tribunals  in  the 
administration  of  a  constitutional  law.^* 

A  proceeding  upon  an  application  for  the  writ  of  habeas  corpus 
cannot,  it  seems,  be  removed  from  a  State  to  a  Federal  court.^^ 
An  action  to  recover  a  penalty  is  criminal,  not  civil  in  its  nature ; 
and  can  only  be  removed  upon  a  ground  on  which  a  criminal 
prosecution  may  be  removed. ^^  A  proceeding  not  in  a  court  of 
justice,  but  carried  on  by  executive  officers  in  the  exercise  of  their 
proper  functions,  is  considered  as  purely  administrative  in  its 
character,  and  not  in  any  just  sense  a  suit ;  but  an  appeal  from 
the  decision  in  such  a  proceeding  may  become  a  suit,  if  made  to 
a  court  or  tribunal  having  power  to  determine  questions  of  law 

I'-i  18  St.  at  L.  ch.  130,  §  8,  p.  401  (1  i5  Kurtz  z;.  Moffitt,115U.  S.  487 ;  Snow 

Supp.  U.  S.  R.  S.  p.  165).     This  act   was  v.  United  States,  118  U.  S.  346,  354. 

passed  on  account  of  the  oase  of  Kilbourn  ^^  Ferguson  v.   Ross,  38  Fed.  R.  161; 

V.  Thompson,  103  U.  S.  168 ;  s.  c.  McAr-  State  of  Texas  v.  Day  Land  &  Cattle  Co., 

thur  &  Mackey,  401.  41  Fed.  R.  228  ;  State  v.  Chicago,  B.  &  Q. 

18  U.  S.  R.  S.  §  641.  Railroad  Co.,  37  Fed.  R.  497;  Dey  ct  al., 

"  Virginia  v.   Rives,   100   U.    S.  313,  Railroad  Commissioners  i-.  Chicago  M.  & 

320  ;  State  of  California  v.  Chue  Fau,  42  St.  P.  Ry.  Co.,  45  Fed.  R.  82. 
Fed.  R.  865. 
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and  fact,  either  with  or  without  a  jury,  and  if  there  are  parties 
litigant  to  contest  the  case  on  the  one  side  and  the  other.^'^ 
Thus,  an  appeal  under  a  State  law  from  an  assessment  of  taxes  to 


^'  Delaware  County  Commrs.  v.  Die- 
bold  Safe  &  Lock  Co.,  133  U.  S.  473; 
Upshur  County  v.  Rich,  135  U.  S.  474, 
475^77,  ])ei-  Mr.  Justice  Bradley :  — 

"  The  question  what  is  a  '  suit,'  in  the 
sense  oftlie  judiciary  laws  of  the  United 
States,  has  been  frequently  considered  by 
this  court.  Reference  may  be  made  par- 
ticularly to  the  following  cases:  Weston 
V.  City  of  Charleston,  2  Pet.  449,  464; 
Kendall  v.  United  States,  12  Pet.  524; 
Holmes  v.  Jennison,  14  Pet.  540,  566 ;  Ex 
parte  Milligan,  4  Wall.  2,  112;  Kohl  v. 
United  States,  91  U.  S.  867,  875;  Gaines 
V.  Fuentes,  92  U.  S.  10,  21,  22;  Boom 
Company  c.  Patterson,  98  U.  S.  403,  406 ; 
EUis  V.  Davis,  109  U.  S.  485,  497 ;  Hess  v. 
Reynolds,  113  U.  S.  73,  78;  Pacific  Rail- 
road Removal  Cases,  115  U.  S.  1,  18; 
Searl  i-.  School  District,  124  U.  S.  197, 
199 ;  Delaware  County  Commrs.  v.  Die- 
bold  Safe  Co.,  133  U.  S.  473,  486,  487. 

"  In  the  four  cases  first  cited  this  court 
determined  that  writs  of  prohibition,  man- 
damus, and  habeas  corpus,  prosecuted  for 
the  attainment  of  the  parties'  rights,  are 
suits  within  the  meaning  of  the  law,  the 
judgments  upon  which,  in  proper  cases, 
may  be  removed  into  this  court  by  writ 
of  error.  In  Weston  v.  City  of  Charles- 
ton, Chief  Justice  Marshall  said  :  '  Is  a 
writ  of  prohibition  a  suit?  The  term  is 
certainly  a  very  compreliensive  one,  and 
is  understood  to  apply  to  any  proceeding 
in  a  court  of  justice  by  which  an  indi- 
vidual pursues  that  remedy  in  a  court  of 
justice  which  the  law  affords  him.  The 
modes  of  proceeding  may  be  various,  but 
if  a  right  is  litigated  between  parties  in  a 
court  of  justice  the  proceeding  by  whicli 
the  decision  of  the  court  is  stiught  is  a 
suit.'  Tliis  definition  is  quoted  with 
approbation  by  Ciiief  Justice  Taney  in 
Holmes  v.  Jennison,  which  was  a  case  of 
hnbens  corpus,  and  by  other  judges  in  sub- 
sequent cases. 

"  Boom  Company  v.  Patterson,  Pacific 
Railroad  Removal  Cases,  and  Searl  v. 
School  District  were  cases  of  assessment 
of  the  value  of  lands  condemned  for  pub- 
lic use  under  the  power  of  eminent  do- 


main. The  general  rule  with  regard  to 
cases  of  this  sort  is  that  the  initial  pro- 
ceeding of  appraisement  by  commission- 
ers is  an  administrative  proceeding,  and 
not  a  suit ;  but  that  if  an  appeal  is  taken 
to  a  court,  and  a  litigation  is  there  insti- 
tuted between  parties,  then  it  becomes  a 
suit  within  the  meaning  of  this  act  of 
Congress.  lu  Boom  Company  v.  Patter- 
son the  company  was  autliorized  by  the 
State  laws  of  Minnesota  to  take  land  for 
the  purpose  of  its  business,  and  to  have 
commissioners  appointed  to  appraise  its 
value.  If  their  award  was  not  satisfac- 
tory, either  to  the  company  or  to  the  owner 
of  the  land,  an  appeal  lay  to  the  District 
Court,  wiiere  it  was  to  be  entered  by  tlie 
clerk  '  as  a  case  upon  the  docket,'  the 
landowner  being  designated  as  plaintiff 
and  the  company  as  defendant.  Tiie 
court  was  then  required  to  proceed  to 
hear  and  determine  the  case  in  the  same 
manner  that  other  cases  were  heard  and 
determined.  Issues  of  fact  were  to  be 
tried  by  a  jury,  unless  a  jury  was  waived. 
Tiie  value  of  tiie  land  being  assessed  by 
the  jury  or  the  court,  as  the  case  might 
be,  tlie  amount  of  the  assessment  was  to 
be  entered  as  a  judgment  against  tiie 
company,  subject  to  review  by  the  Su- 
preme Court  of  the  State  on  writ  of  error. 
This  mode  of  proceeding  was  followed. 
Tiie  Boom  Company  and  the  landowner 
both  appealed  from  the  award  of  the  com- 
missioners. Wlien  the  case  was  brought 
before  the  District  Court  the  owner,  be- 
ing a  citizen  of  another  State,  applied  for 
and  obtained  its  removal  to  the  Circuit 
Court  of  the  United  States,  where  it  was 
tried  before  a  jury,  and  a  judgment  was 
rendered  upon  tiieir  award.  We  held 
that  the  appeal  in  tliat  case  was  a  suit 
within  the  meaning  of  the  act  of  Con- 
gress authorizing  tiie  removal  of  causes 
from  the  State  to  the  Federal  courts. 
Mr.  Justice  Field,  speaking  for  the  court, 
said  :  '  The  proceeding  in  the  present  case 
before  the  commissioners  appointed  to  ap- 
praise the  land  was  in  the  nature  of  an 
inquest  to  ascertain  its  value,  and  not  a 
suit  at  law  in  the  ordinary  sense  of  those 
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"  a  County  Court,"  which  in  respect  to  such  proceedings  acts  not 
as  a  judicial  body,  but  as  a  board  of  commissioners  without  judicial 
power  and  only  authorized  to  determine  questions  of  quantity,  pro- 


terms.  But  when  it  was  transferred  to 
tlie  District  Court  by  appeal  from  the 
award  of  the  commissioners  it  took,  un- 
der the  statute  of  the  State,  tiie  form  of 
a  suit  at  law,  and  was  tiiencefortii  sub- 
ject to  its  ordinary  rules  and  incidents.' 

"  In  Delaware  County  v.  Diebold  Safe 
Co.  it  was  held  that  where  a  claim  against 
«  county  is  heard  before  county  commis- 
Eioners,  though  the  proceedings  are  in 
some  respects  assimilated  to  proceedings 
before  a  court,  yet  they  are  not  in  the 
nature  of  a  trial  inter  partes,  but  are 
merely  the  allowance  or  disallowance  by 
county  officers  of  a  claim  against  the 
county,  upon  their  own  knowledge,  or 
upon  any  proof  that  may  be  presented 
to  them ;  but  that  an  appeal  from  their 
decision,  tried  and  determined  by  tlie  Cir- 
cuit Court  of  the  county,  is  a  suit  remo- 
vable to  the  Circuit  Court  of  tlie  United 
States. 

"  In  Kohl  V.  United  States  the  whole 
proceeding  for  condemnation  of  land  as  a 
site  for  a  post-olBce  was  held  to  be  a 
suit.  Mr.  Justice  Strong,  delivering  the 
opinion  of  the  court,  said  :  '  It  is  difficult 
to  see  why  a  proceeding  to  take  land  in 
virtue  of  the  government's  eminent  do- 
main, and  determining  the  compensation 
to  be  made  for  it,  is  not,  within  the  mean- 
ing of  the  statute,  a  suit  at  common  law 
when  initiated  in  a  court.'  This  view  of 
the  proceeding  as  a  whole,  instituted  and 
concluded  in  a  court,  and  analogous  to 
the  proceeding  of  ad  quod  damnum  at 
common  law,  perhaps  distinguished  this 
case  from  the  other  cases  before  re- 
ferred to. 

"  Two  of  the  other  cases  cited,  Gaines 
V.  Fuentes  and  Ellis  v.  Davis,  arose  out 
of  proceedings  to  set  aside  the  probate  of 
wills;  and  although  the  granting  of  pro- 
bate of  a  will  is  not  ordinarily  a  suit,  yet 
if  a  contestation  arises  and  is  carried  on 
between  parties  litigating  with  each  other 
the  proceeding  then  becomes  a  suit.  As 
observed  by  Mr.  Justice  Matthews,  speak- 
ing for  the  court  in  Ellis  v.  Davis,  'Juris- 
diction as  to  wills,  and  their  probate  as 
such,  is  neither  included  in  nor  excepted 


out  of  the  grant  of  judicial  power  to  the 
courts  of  the  United  States.  So  far  as  is 
ex  parte  and  merely  administrative  it  is 
not  conferred,  and  it  cannot  be  exercised 
by  them  at  all,  until,  in  a  case  at  law  or 
in  equity,  its  exercise  becomes  necessary 
to  settle  a  controversy  of  which  a  court 
of  the  United  States  may  take  cognizance 
by  reason  of  tlie  citizenship  of  the  par- 
ties.' Similar  views  were  expressed  by 
Mr.  Justice  Miller  in  Hess  v.  Reynolds, 
which  was  the  case  of  a  creditor  insti- 
tuting proceedings  in  a  probate  court 
against  the  estate  of  his  deceased  debtor, 
and  then  removing  them  into  the  Circuit 
Court  of  the  United  States. 

"  The  principle  to  be  deduced  from 
these  cases  is,  that  a  proceeding  not  in  a 
court  of  justice,  but  carried  on  by  execu- 
tive officers  in  the  exercise  of  their  proper 
functions,  as  in  the  valuation  of  property 
for  the  just  distribution  of  taxes  or  as- 
sessments, is  purely  administrative  in  its 
character,  and  cannot  in  any  just  sense 
be  called  a  suit ;  and  that  an  appeal  in 
such  a  case  to  a  board  of  assessors  or 
commissioners  having  no  judicial  powers, 
and  only  authorized  to  determine  ques- 
tions of  quantity,  proportion,  and  value, 
is  not  a  suit ;  but  that  such  an  ajipeal 
may  become  a  suit  if  made  to  a  court  or 
tribunal  having  power  to  determine  ques- 
tions of  law  and  fact,  either  with  or  with- 
out a  jury,  and  there  are  parties  litigant 
to  contest  the  case  on  the  one  side  and 
the  other. 

"  Applying  this  principle  to  the  facts  of 
the  present  case,  it  does  not  seem  dilficidt 
to  come  to  a  decision.  We  have  seen 
that  although  the  appeal  from  the  as- 
sessment was  made  to  the  '  county  court' 
eo  nomine,  yet  that  this  is  not  a  judicial 
body,  invested  with  judicial  functions,  ex- 
cept in  matters  of  probate,  but  is  the 
executive  or  administrative  board  of  the 
county,  charged  with  the  management  of 
its  financial  and  executive  affairs.  Ac- 
cording to  the  principles  laid  down  by 
the  State  court  the  acts  of  this  board  in 
matters  of  taxation  are  as  purely  admin- 
istrative as  are  those  of  the  county  asses- 
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portion,  and  value,  is  not  a  suit  which  can  be  removed  to  a  Federal 
court. ^^  An  appeal  to  a  court  of  Indiana  from  the  decision  of  the 
Board  of  County  Commissioners,  upon  a  claim  against  a  county,  is 
considered  as  a  suit  which  may  he  removed  to  the  proper  Feaeral 
court.19  In  such  a  case  the  claimant  is  considered  as  the  plaintiff, 
although  the  appeal  has  been  taken  by  a  tax  payer  from  a  decision 
allowing  the  claim.^o  The  general  rule  with  regard  to  condemna- 
tion proceedings  is  that  the  initial  proceeding  of  the  appraisement 
by  commissioners  is  an  administrative  proceeding  and  not  a  suit 
which  can  be  removed  ;  but  that  if  an  appeal  is  taken  to  a  court, 
and  a  litigation  is  then  instituted  between  parties,  the  proceeding 
thereupon  becomes  a  suit  which  may  be  removed.^^  A  petition 
filed  by  a  railway  company  with  the  State  railroad  commissioners 
for  the  purpose  of  obtaining  their  consent  to  the  taking  of  certain 
land  by  condemnation  proceedings,  is  not  a  suit  which  can  be 
removed. 2^ 

A  proceeding  in  a  court  of  probate  under  a  statute  providing 
for  the  trial  there  of  claims  against  a  decedent's  estate,  may  be 
removed,  although  the  State  statute  provides  that  such  a  court  of 
probate  shall  have  exclusive  jurisdiction  over  such  proceedings.^^ 
There  is  a  dictum  that  "  the  application  of  the  widow  for  a  year's 
support  is  a  mere  incident  of  the  administration,  and  it  is  not  to  be 
expected  that  this  will  be  segregated  from  all  the  other  matters  in 
the  management  of  estates  pending  in  the  local  courts,  and  car- 
ried to  the  United  States  court.  Such  a  practice  would  impose  a 
great  inconvenience  and  expense  upon  a  class  ordinarily  little  able 
to  litigate  at  a  distance  from  their  homes,  and  would  be  hardship 

sors  in  making  the  original  assessment.  -o  TuUock  v.  Webster  County,  40  Fed. 

Althougli  we  are  not  concluded  by  tliis  R.  706. 

decision,  it  is  so  much  in  harmony  with  -^  Upshur  County  v.  Rich,  135  U.  S. 

our  own  decisions  on  the  same  subject  467,475;  Boom  Co.  r.  Patterson,  08  U.  S. 

that  we  accept  it  as  correct.  403;  Pacific  Railroad  Removal  Cases,  115 

"  According  to  these  views  the  proceed-  U.S.  1,18;  Searl  y.  School  District,  124 

ing  below  was  not  properly  removable  to  U.  S.  197, 199  ;  Warren  v.  W.  V.  R.  R.  Co., 

the  Circuit  Court  of  the  United   States,  6  Bissell,  425 ;  Banigan  v.  Worcester,  30 

and  ought  to  have  been  remanded  to  the  Fed.  R.  392 ;  Kansas  City  &  T.  R.  R.  Co. 

State  court."  v.  Interstate  Lumber  Co.,  37  Federal  Re- 

w  Upshur  County  v.  Rich,  135  U.  S.  porter,  3. 

467  ;  Fuller  v.  County  of  Colfax,  14  Fed.  22  n.  y.,  N.  H.  &.  11.  R.  Co.  v.  Cockcroft, 

R.  177.  46  Fed. R.  881. 

13  Delaware  County  Commissioners  v.  23  Hess    v.   Reynolds,    113   U.    S.   73; 

Diebold   Safe  and   Lock  Co.,  133  U.  S.  Clark  v.  Bever,  139  U.  S.  96,  102. 
478.    See  also  Tullock  v.  Webster  County, 
40  Fed.  R.  706. 
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not  contemplated,  I  think,  by  the  statute  providing  for  remov- 
als." 2*  Although  it  has  been  said  that  "  the  courts  of  the  United 
States  have  no  probate  jurisdiction,"  ^°  when  the  statute  or  cus- 
tomary law  of  a  State  gives  its  courts  jurisdiction  of  a  suit  to 
establish  a  lost  will,  or  to  set  aside  the  probate  of  a  will,  or 
to  annul  a  will,  it  was  held  under  former  statutes  that  the 
Federal  court  might  take  jurisdiction  of  such  a  suit  upon 
rcmoval.^^ 

Mr.  Justice  Field  said  of  the  Act  of  March  2,  1867  :27  "A  con- 
troversy was  involved  in  the  sense  of  the  statute  whenever  any 
property  or  claim  of  the  parties  capable  of  pecuniary  estimation 
was  the  subject  of  the  litigation,  and  was  presented  by  the  plead- 
ings for  judicial  determination."  ^^  Before  the  Act  of  March  3, 
1887,  which  expressly  limits  the  right  of  removal  to  defendants  in 
cases  of  which  the  Circuit  Courts  might  have  taken  original  juris- 
diction, it  was  held  that  no  removal  could  be  had  of  a  proceeding 
for  a  mandamus,  which  the  Federal  court  could  have  had  no 
original  jurisdiction  to  grant.^  Since  the  Act  of  March  3,  1887, 
the  Circuit  Courts  have  in  two  cases  taken  jurisdiction  by  removal 
of  such  an  appli cation. ^'^  An  action  in  the  nature  of  a  quo  war- 
ranto may  be  removed. ^^ 

A  suit  which  is  ancillary  and  supplemental  to  a  suit  previously 
brought  in  a  State  court,  and  which  is  so  connected  with  the 
original  suit  as  to  form  an  incident  to  it  and  be  substantially 
a  continuation  of  it,  cannot  be  removed  into  a  Circuit  Court  of 
the  United  States  unless  the  original  suit  has  been  previously 
or  may  be  simultaneously  reviewed.^     Such  are  statutory  pro- 

2*  Speer,  J.,  in  McEImurray  t'.  Loomis,  6.33;  People  v.  Colorado  Central  R.  Co., 

31  Fed.  R.  395.  42  Fed.  R.  638.     See  supra,  §  364,  note. 

-5  Fouvergne  u.  New  Orleans,  18  How.  ^i  Ames    v.   Kansas,    111   U.    S.   449; 

470  ;  South  worth  v.  Howard,  11  Rep.  46  ;  State  of  Illinois  v.  Illinois  Central  R.  Co., 

Reed  v.  Reed,  31  Fed.  R.  49.     But  see  33  Fed.  R.  721. 

Brodhead  v.  Shoemaker,  44  Fed.  R.  518.  ^^  Barrow  v.  Hunton,  99  U.  S.  80,  82  ; 

2«  Gaines    v.   Fuentes,   92    U.    S.   10;  Webben-.  Humphreys,  2  Dili.  223;  Poole 

Southworth  v.  Howard,  11  Rep.  46,  under  v.  Thatcherdet't,  19  Fed.  R.  49;   Buford 

the  Act  of  1875.     See  also  Ellis  v.  Davis,  r.  Strnther,  3  McCrary,  253 ;  s  c.  10  Fed. 

109  U.  S.  485 ;  Reed  i-.  Reed,  31  Fed.  R.  R.  406  ;   Flash  v.  Dillon,  22  Fed.  R.  1  ; 

49 ;  Foster's  Federal  Judiciary  Acts,  pp.  4,  Chapman  v.  Barger,  4  Dill.  657  ;  Wolcott 

27.  V.  Aspen  M.  &  S.  Co.,  34  Fed.  R.  821 ; 

27  14  St.  at  L.  558.  Richmond  &   D.  R.   Co.   v.    Findley,  32 

28  Gaines  i-.  Fuentes,  92  U.  S.  10,  20.  Fed.  R.  641  ;  Kalamazoo  Wagon  Co.  v. 

29  Rosenbaum  v.  Bauer,  120  U.  S.  450.  Suavely,    84   Fed.   R.   823 ;    Marshall   v. 
8^  State  ex  rel.  Postal  Tel.  &  Cable  Co.  Holmes,  141  U.  S.  589  ;  supra,  §  21. 

V.  Delaware  &  A.  Tel.  &  T.  Co  ,  47  Fed.  R. 
VOL.  II.  —  9 
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ceedings  supplementary  to  execution;^  a  petition  by  the  de- 
fendant after  judgment  for  plaintiff  in  ejectment  to  have  the 
defendant's  damages  allowed  to  him  ;^'*  a  proceeding  by  the  plain- 
tiff, after  a  decree  establishing  his  right  to  the  products  of  a  mine, 
to  enforce  his  rights  under  the  decree  against  the  defendant  to 
the  original  suit  and  a  third  person  who  claims  a  superior  title  by 
purchase ;  ^^  a  suit  in  equity  by  the  tenant  under  a  lease  pending 
an  action  of  ejectment  to  set  up  a  defense  which  might  by  the  State 
practice  have  been  pleaded  in  the  action  of  ejectment ;  ^  a  pro- 
ceeding against  the  directors  of  a  defunct  railway  company  which 
has  passed  out  of  existence  pending  a  suit  against  it,  seeking  to 
hold  them  liable  to  the  original  plaintiff  under  a  State  statute  to 
the  extent  of  its  assets  in  their  hands ;  ^'  and  a  bill  to  set  aside  a 
decree  of  a  State  court  for  fraud  which  does  not  show  that  the 
facts  constituting  the  fraud  were  not  within  the  knowledge  of  the 
complainant  before  the  rendition  of  the  decree,  or  could  not  have 
been  discovered  in  time  to  bring  them  in  some  appropriate  mode 
to  the  attention  of  the  State  court  while  the  decree  was  within  its 
control. 2^  None  of  these  can  be  removed.  A  bill  to  set  aside  a 
judgment  or  decree  of  a  State  court  for  fraud  which  was  not  and 
could  not,  with  the  exercise  of  reasonable  diligence,  have  been 
discovered  before  the  decree  passed  beyond  the  control  of  the 
State  court,  may  be  removed. ^^  A  creditor's  bill  founded  on  a 
State  judgment  may  be  removed.*^ 

All  the  parties  to  the  side  of  the  controversy  opposed  to  that  of 
the  plaintiffs  must  join  in  the  petition  for  removal,*^  unless  there 
are  two  controversies  one  of  which  is  separable  fi-om  the  rest.^ 
Before  the  Act  of  March  3,  1887,  it  was  held  that  in  determining 
between  whom  the  controversy  exists  the  court  was  not  bound  by 

33  Webber  v.  Humphreys,  5  Dill.  223;  Graham  v.  Boston,  H.  &  E.  R.  R.  Co.,  118 

Toole  V.  Thatcherdef  t,  19  Fed.  R.  49;  Bu-  U.  S.  161,  177;   Marshall  v.   Holmes,  141 

ford  V.  Strother,  .3  McCrary,  25-3  ;  s.  c.  10  U.  S.  589,  600. 

Fed.  11.  406 ;   Flash   v.  Dillon,  22   Fed.  ^o  Marsliall  v.  Holmes,  141  U.  S.  589, 

R.  1.  600;  Johnson   v.  Waters,  111  U.  S.  640, 

3*  Chapman  v.  Barper,  4  Dill.  557.  667;   Arrowsmith  v.   Gleason,  129  U.  S. 

35  Wolcott  V.  Aspen  M.  &  S.  Co.,  34  Fed.  86,  101. 

R.  821.  *^  Kalamazoo  Wagon   Co.  v.  Snavely, 

35  Richmond  &  D.  R.  Co.  v.  Findley,  .32  34  Fed.  R.  82-3. 

Fed.  R.  621.     See  Johnson   v.  Christian,  "  Fletcher  v.  Hamlet,  116  U.  S.  408; 

125  U.  S.  042.  Houston   &  T.  C.  R.  Co.  v.  Shirley,  111 

3T  Houston  &  Texas  Cent.   R.  Co.  v.  U.  S.  358. 

Shirley,  111  U.  S.  358.  *-  See  infra,  §  384. 

88  Nougue'    V.   Clapp,   101    U.   S.  551  ; 
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the  title  of  the  cause  nor  by  the  form  of  the  pleadings,  but  would 
examine  the  record,  ascertain  the  matter  in  dispute,  and  arrange 
the  parties  on  opposite  sides  of  the  controversy,  no  matter  what 
their  technical  position  as  plaintiffs  or  defendants  might  be.^^ 

It  has  been  held  that  a  suit  for  a  divorce  cannot  be  maintained 
in  a  Federal  court  either  originally  or  upon  removal.^  A  suit  to 
enforce  a  decree  awarding  alimony  might  perhaps  be  removed.*^ 

A  defendant  may  remove  a  cause  into  a  district  where  he  does 
not  reside,  if  the  case  is  pending  in  a  State  court  within  that 
district^*^  A  resident  alien  cannot  remove  a  case  where  there  is 
no  Federal  question .^^ 

A  case  of  which  the  Federal  court  could  not  otherwise  take 
jurisdiction  cannot  be  removed  by  consent.*^  An  agreement  by  a 
corporation  not  to  remove  into  a  Federal  court  any  suit  brought 
against  it  within  a  State  is  void.^^  A  State  has  the  power  to  ex- 
clude from  its  limits  any  corporation  not  engaged  in  interstate 
or  international  commerce  not  in  the  service  of  the  United  States  ; 
and  it  seems  that  the  courts  will  not  examine  into  the  reasons 
for  such  exclusion,  provided  the  statute  under  which  it  is  made  is 
constitutional,  although  the  corporation  is  excluded  because  it  has 
removed  a  case  into  a  Federal  court.^*^  A  stipulation  not  to  re- 
move a  specified  suit  into  a  Federal  court  has  been  held  valid.^^ 

§  384.  Separable  Controversies.  —  To  entitle  a  defendant  to  a 
removal  on  account  of  the  separability  of  a  controversy  from  the 
rest  of  the  case,  there  must  exist  a  separate  cause  of  action  on 

"  Removal  Cases,  100  U.  S.  457,  468;  Cooley   v.   McArthur,   35    Fed.   R.   372. 

Pacific    R.   R.   V.   Ketcliuiii,   101    U.    S.  But  see  Harold  v.  Iron  Silver  Min.  Co., 

289 ;    Harney  v.  Latham,  103  U.  S.  205;  33  Fed.  R.  529  ;  Smith  v.  Lyon,  133  U.  S. 

Carson  c.  Hyatt,  118  U.  S.  279,  286-   Ju-  315. 

dali  V.  Iowa  Barb  Wire  Co.,  32  Fed.  R.  "  Cooley  v.  McArthur,  35  Fed.  R.  372 ; 

501  ;  supra,  §  18,  and  cases  there  cited.  Cudahy    v.    McGeoch,    37    Fed.    R.    1 ; 

But  see  Seddon  v.  Virginia,  T.  &  C.  S.  R.  Walker  v.  O'Neill,  38  Fed.  R.  374. 

Co.,  36  Fed.  R.  6  ;   Putnam  v.  Ligraham,  •»»  People's  Bank  v.  Calhoun,  102  U.  S. 

114  U.  S.  57;   Sloane  v.  Anderson,  117  256. 

U.  S.  275,  278.  -is  Insurance  Co.  v.  Morse,  20  WaU.  445 ; 

"  Barber  v.  Barber,  21  How.  582,  584;  Barron  v.  Rurnside,  121  U.  S.  186. 

Johnson  v.  .Johnson,  13  Fed.  R.  1U3  ;  Bow-  5o  p^ul  r.  Virginia,  8  Wall.  168  ;  Doyle 

man  v.  Bowman,  30  Fed.  R.  849.  v.    Continental  Ins.    Co.,  94  U.    S.    535; 

*'^  Barber  v.  Barber,  21  How.  582.  Gloucester  Ferry  Co.  r.  Pennsylvania,  114 

««  Gavin  v.  Vance,  33  Fed.    R.  84,  92  ;  U.  S.  190  ;  Phila.  Fire  Ass'n  v.  New  York, 

Swain  v.  Boylston  Ins.  Co.,  .37  Fed.  R.  119   U.   S.   110;  Bnrron  c.   Burnside,  121 

7(56 ;  Wilson  v.  W.  U.  Tel.  Co.,  34  Fed.  R.  U.  S.   186 ;  Chicago,  M.  &  St.  P.  Co.  v. 

661  ;  Kansas  City  &  T.  R.  Co.    v.  Inter-  Becker,  32  Feil.  R.  849. 

state  Lumber   Co.,  .37  Fed.   R.  3;  Burck  ^i  Hanover  National  Bank  y.  Smith,  13 

I'.  Taylor,  39  Fed.   R.  581  ;  Am.sinck  v.  Blatchf.  224. 
B»lderston,  41  Fed.  R.  641,  per  Gray,  J. ; 
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which  a  separate  suit  could  be  brought  and  complete  relief  af- 
forded distinct  from  the  rest  of  the  case,  and  of  which  all  the 
parties  on  one  side  are  citizens  of  different  States  from  all  the 
parties  on  the  other.^  The  case  must  be  separable  into  parts, 
so  that  in  one  of  the  parts  a  controversy  will  be  presented 
wholly  between  citizens  of  different  States,  which  can  be  fully 
determined  without  the  presence  of  the  other  parties  to  the  suit.^ 
An  intervenor  may  thus  remove  a  cause.^  "  Whatever  might 
be  the  rule  if  an  intervenor  presented  some  new  and  indepen- 
dent interest  or  question,  when  he  simply  comes  in  to  carry  on 
the  litigation  over  the  same  issues  and  questions  he  acquires  no 
right  of  removal  different  from  that  possessed  by  him  who  had 
been  carrying  on  the  litigation  as  his  representative."*  It  has 
been  intimated  that  one  who  intervenes  for  the  purpose  of  assert- 
ing a  lien  prior  to  that  of  the  original  plaintiff,  occupies  the  atti- 
tude of  an  intervening  plaintiff,  and  cannot  remove  the  case  on  the 
ground  that  there  is  a  separate  controversy  between  him  and  the 
original  plaintiff.^  A  defendant  to  a  creditor's  bill  who  claims  a  lien 
prior  to  that  of  the  creditor  does  not  have  a  controversy  with  the 
creditor  separate  from  that  between  the  creditor  and  the  common 


§  384.  1  Hyde  v.  Ruble,  104  U.  S.  407, 
409;  Fraser  v.  Jennison,  106  U.  S.  191, 
194;  Ayres  v.  Wiswall,  112  U.  S.  187, 
192;  Des  Moines  Nav.  Co.  v.  Iowa  Home- 
stead Co.,  123  U.  S.  552  ;  Boyd  v.  Gill,  19 
Fed.  R.  145;  Vinal  y.  Continental  C.  &I. 
Co.,  34  Fed.  R.  228 ;  Wabash,  St.  L.  &  P. 
Ry.  Co.  V.  Central  Trust  Co.,  23  Fed.  R. 
513  ;  County  Court  of  Taylor  County  v. 
Balto.  &  0.  R.  R.  Co.,  35  Fed.  R.  IGl  ; 
Sexton  V.  Seelye,  39  Fed.  R.  705  ;  Ander- 
son V.  Bowers,  40  Fed.  R.  708  ;  Ames  v. 
Chicago,  S.  F.  &  C.  Ry.  Co.,  39  Fed.  R. 
881  ;  Bissel  v.  Canada  &  St.  L.  Ry.  Co.,  -39 
Fed.  R  225  ;  Western  Union  Tel.  Co.  v. 
Brown,  32  Fed  R.  337  ;  Reineman  r.  Ball, 
33  Fed.  R.  602  ;  Stanbrough  v.  Cook,  38 
Fed.  II.  869  ;  Weller  v.  J.  B.  Pace  Tobacco 
Co.,  32  Fed.  R.  860;  In  re  San  Antonio  & 
A.  P.  Ry.  Co.,  44  Fed  R  145;  Yenrian  v. 
Horner,  36  Fed.  R.  1.30;  Siiainwald  v. 
Lewis,  108  U.  S.  158;  Woodrum  r.  Clay, 
33  Fed.  R.  897  ;  Stone  v.  8o.  Car.,  117  U.  S. 
430 ;  Anderson  v.  Appleton,  32  Fed.  R.  855; 
Rogers  v.  Van  Nortwick,  45  Fed.  R.  513 ; 
Peper  v.  Fordyce,  119  U.  S.  469;  Laidly 
V.  Huntington,  121  U.  S.  179;  Vinal  v. 
Continental  C.  &  I.  Co.,  35  Fed.  R.  673; 


s.  c.  136  U.  S.  653  ;  May  v.  St.  John,  38 
Fed.  R.  770;  Winchester  v.  Loud,  108 
U.  S.  130;  Rand  v.  Walker,  117  U.  S.  340; 
Reed  v.  Reed,  31  Fed.  R.  49  ;  Kaitel  v. 
Wylie,  38  Fed.  R.  865 ;  Fletcher  v.  Ham- 
let, 116  U.  S.  408  ;  St.  Louis  &  S.  F.  Ry. 
Co.  V.  Wilson,  114  U.  S.  60 ;  Hax  v.  Caspar 
31  Fed.  R.  499;  Sloane  v.  Anderson,  117 
U.  S.275;  Fidelity  Ins.  Tr.  &  S.  D.  Co.  v. 
Huntington,  117  U.  S.  280  ;  Plymouth  G. 
M.  Co.  V.  Amador  &  S.  Canal  Co.,  118 
U.  S.  264  ;  Louisville  &  N.  R.  Co.  v.  Wan- 
gelin,  1.32  U.  S.  599  ;  Brown  v.  Trousdale, 
138  U.  S.  389;  Dow  v.  Bradstreet  Co.,  46 
Fed.  R.  824  ;  McNulty  v.  Conn.  Mut.  Life 
Ins.  Co.,  46  Fed.  R.  305;  Southworth  v. 
Reid,  36  Fed.  R.  451;  Wilder  v.  Virginia 
T.  &  C.  Steel  &  Iron  Co.,  46  Fed.  R.  676. 
-  Fraser  v.  Jennison,  100  U.  S.  191, 
194;  Ayres  v.  Wiswall,  112  U.  S.  187, 
192.  But  see  Speer  on  Removal  of 
Causes.  §§  28-31. 

8  Hack  V.  Chicago  &  G.  S.  Ry.  Co.,  23 
Fed.  R.  356. 

*  Brewer,   J.,  in   Hakes  v.   Burns,  40 
Fed.  R.  33,  34. 

s  In  re  San  Antonio  &  A.  P.  Ry.  Co., 
44  Fed.  Rep.  145. 
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debtor.^  It  has  been  held  that  a  bill  to  quiet  title  which  seeks  an 
account  of  rents  and  profits,  to  which  there  are  several  defendants 
chiiming  under  different  titles,  presents  a  separable  controversy 
between  the  plaintiff  and  each  set  of  defendants,  although  the  bill 
alleges  that  all  of  the  defendants  make  some  claim  under  a  cer- 
tain deed,  when  the  bill  does  not  limit  the  controversy  to  the 
validity  of  such  deed."  It  has  been  held  that  a  suit  against  two 
corporations  which  prays  for  damages  and  an  accounting  against 
one  of  them  alone,  contains  a  separable  controversy  between  the 
plaintiff  and  such  defendant.^  It  has  been  held,  that  a  suit  by  a 
county  which  is  a  stockholder  in  a  railroad  company,  to  set 
aside  a  transfer  of  the  railroad  to  another  railway  company,  and 
for  a  decree  declaring  its  interest  therein  a  first  lien  upon  the 
property  of  such  second  railway  company,  which  makes  parties 
defendant  certain  persons  claiming  liens  upon  such  property  for 
labor,  and  the  mortgagees  of  the  second  railway  company ;  con- 
tains a  separate  controversy  between  the  county  and  the  mortgagee, 
and  may  consequently  be  removed.^  "  For  the  purpose  of  deter- 
mining whether  a  controversy  is  separable,  the  allegations  in  the 
bill  must  be  taken  as  true."  ^^  It  was  held  that  a  suit  by  stock- 
holders and  creditors  of  a  New  Jersey  corporation  for  a  distribu- 
tion of  the  assets  of  such  corporation,  and  of  several  Virginian  cor- 
porations, to  the  stock  of  which  it  had  subscribed,  did  not  present 
a  separate  controversy  because  it  contained  incidental  averments 
of  several  debts  owed  by  the  New  Jersey  corporation  to  several 
complainants,  nor  because  of  the  distinction  between  the  holders 
of  full-paid  and  of  assessable  stock,  who  were  joined  as  complain- 
ants, to  attack  the  validity  of  the  incorporation  of  one  of  the  Vir- 
ginian corporations,  nor  because  of  the  fact  that  each  of  the 
complainant  stockholders  had  purchased  stock  at  different  times 
and  under  different  circumstances  from  the  rest."  A  contro- 
versy is  not  separable  when  a  defendant,  who  would  otherwise 
be  entitled  to  remove  the  suit,  is  charged  as  jointly  liable  with 
another  defendant,  who  is  a  fellow-citizen  of  the  plaintiff.^^     Such 

6  In  re  San  Antonio  &  A.  P.  Ry.  Co.,  i"  Wilder  v.  Virginia  T.  &  C.  Steel  & 
44  Fed  R.  145.  Iron  Co.,  46  Fed.  R.  676,  682;  per  Cliief 

7  Bacon  v.  Felt,  38  Fed.  R.  870.  Justice  Fuller. 

8  Vinal  V.  Continental  C.  &  I.  Co.,  34  "  Wilder  v.  Virginia  T.  &  C.  Steel  & 
Fed.  R.  228.  Iron  Co.,  46  Fed.  R.  676,  681,  682. 

9  Foster  v.  Chesapeake  &  N.  Ry.  Co.,  12  Hyde  v.  Ruble,  104  U.  S.  407  ;  Ayres 
47  Fed.  R.  369.  v.  Wis  wall,  112  U.  S.  187, 198 ;  Louisville 
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a  case  cannot  be  removed  by  a  defendant  whose  citizenship  is  dif- 
ferent from  that  of  the  plaintiff,  even  if  the  alleged  cause  of  action 
is  both  joint  and  several,  whether  in  tort  or  contract,  if  the  plaintiff 
has  sued  the  defendants  jointly ;  although  a  State  statute  permits 
judgment  to  be  entered  for  or  against  one  or  more  of  the  plaintiffs, 
and  for  or  against  one  or  more  of  the  defendants.^^  A  separate  con- 
troversy is  not  presented  "  because  complainants  might  have  sev- 
erally prosecuted  a  suit  which  they  have  jointly  brought,  nor  can 
a  defendant  say  that  an  action  shall  be  general  which  a  plaintiff 
elects  to  make  joint."  ^^  Nor  if  the  defendants  have  filed  separate 
answers  containing  separate  defenses.^^  Nor  if  one  of  them  has 
made  a  default.^^  Nor  if  one  of  them  has  appeared  and  disclaimed. ^^ 
Nor  if  judgment  has  been  entered  against  one  of  them  before  the 
other  was  served  with  process.^^  Nor  if  one  has  not  been  served, 
and  has  not  appeared  when  the  other  seeks  to  remove  the  cause. ^^ 
A  case  is  not  removable  because  a  colorable  assignment  has 
been  made  to  give  a  State  court  exclusive  jurisdiction.^*'  If  it  is 
claimed  that  some  of  the  defendants  were  improperly  made  par- 
ties for  the  sake  of  preventing  a  removal,  that  fact  must  be  proven 
to  the  Circuit  Court  by  the  petitioner,^!  and  then  it  may  justify  a 

&  N.  R.  R.  V.  Ide,  114  U.  S.  52  ;  Putnam  r.  Iron  Co.,  46  Fed.  R.  676,  682,  per  Chief- 

Ingraham,  114  U.  S.  57  ;  St.  Louis  &  S.  F.  .Justice  Fuller,  citing  Little  v.  Giles,  118 

R.  R.  V.  Wilson,  114  U.  S.  60;    Pirie  v.  U.  S.  596;   Graves  v.  Corbin,  132  U.  S. 

Tvedt,  115  U.  S.  41  ;  Starin  v.  New  York,  571. 

115  U.  S.  248;  Sloane  v.  Anderson,  117  i5  pjrie  v.  Tvedt,  115  U.  S.41 ;  Sloane 

U.  S.  275;  Fidelity  Ins.  Co.  v.  Hunting-  v.  Anderson,  117  U.  S.  275,  278;   Starin 

ton,  117  U.   S.   280;  Core  v.  Vinal,  117  v.  New  York,  115  U.  S.248,  Hax  v.  Cas- 

U.  S.  347  ;  Plymouth  Mining  Co.  v.  Ama-  par,  31  Fed.  R.  499. 

dor  Canal  Co.,  118  U.  S.  264;    Little  v.  is  Putnam  ;;.  Ingraham,  114  U.  S.  57; 

Giles,   118  U.  S.  596;  Brooks  v.  Clark,  Brooks  v.  Clark,  119  U.  S.  502. 

119  U.  S.  502.  17  Hax   v.    Caspar,   31    Fed.   R.  499  ; 

18  Louisville  &  N.  R.  R.  Co.  v.  Ide,  114  Goodnow  v.  Litchfield,  47  Fed.  R.  753; 

U.  S.  52  ;  St.  Louis  &,  S.  F.  R.  R.  v.  Wil-  Dow  v.  Bradstreet  Co.,  46  Fed.  R.  824. 

son,  114  U.  S.  60,    Pirie   v.  Tvedt,  115  is  Brooks  v.  Clark,  119  U.  S.  502. 

U.  S.  42  ;  Starin  v  New  York,  115  U.  S.  i^  Ames  v.  Chicago,  S.  F.  &  C.  Ry.  Co., 

248;    Plymouth  Mining  Co.   v.    Amador  39  Fed.  R.  881;    Patcliin  v.  Hunter,  38 

Canal  Co.,  118  U.  S  264 ;  Little  v.  Giles,  Fed.  R.  51. 

118  U.  S.  .596;  Brooks  i:  Clark,  119  U.  S.  20  Waite,  C.  J.,  in  Leather  Manufae- 

602 ;  Weller  >:  J.  B.  Pace  Tobacco  Co.,  turers'  Bank  v.  Cooper,   120  U.  S.   778, 

32  Fed.  R.  860;  Anderson  v.   Appleton,  781.     Contra,  Goodnow  v    Litchfield,  47 

32  Fed.  R.  8.55 :  Wilson  r.  Union  Savings  Fed.  R.  763.     See  Dow  v.  Bradstreet  Co., 

Ass'n,  30  Fed.  R.  521  ;  Shaver  >:  Hardin,  46  Fed.  R.  824. 

80  Fed.  R.  801  ;  Boyd  v.  Gill,  19  Fed.  R.  21  Plvmouth    Mining    Co.    v.    Amador 

145.      But   see   Stanbrough  v.  Cook,  38  Canal  Co.,  118  U.  S.  264,  270;  Leather 

Fed.  R.  369 ;  Spanglor  r.  Atcheson,  T.  &  Manufacturers'  Bank  v.  Cooper,  120  U.S. 

S.  F.  R.  Co.,  42  Fed.  R.  .305.  778,  781. 

"  Wilder  v.  Virginia  T.  &  C.  Steel  & 
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removal.22  It  has  been  held  that  the  right  to  a  removal  on  the 
ground  of  a  separable  controversy  is  given  to  the  defendants  in- 
terested in  the  controversy  irrespective  of  their  citizenship ;  ^3  but 
only  to  the  defendants  interested  in  the  controversy ,2*  not  to  the 
plaintiff,25  and  that  an  alien  cannot  remove  a  suit  because  of  a 
separable  controversy  therein.^^  It  has  been  held  that  after  a  re- 
moval on  the  ground  of  a  separable  controversy  the  plaintiff  may 
discontinue  as  to  the  defendant  who  removed  the  suit,  and  then 
move  to  remand ;  ^^  but  that  his  motion  to  remand  will  not  be 
granted  if  the  record  still  shows  a  controversy  between  citizens  of 
different  States.^^  The  removal  takes  the  entire  suit,  not  merely 
the  separate  controversy,  into  the  Federal  court.^^ 

Section  737  of  the  Revised  Statutes  does  not  affect  the  removal 
of  causes.^'' 

§  385.  Practice  on  Removal  in  General.  —  The  method  of  re- 
moving civil  causes  from  State  courts  to  Circuit  Courts  of  the 
United  States,  on  grounds  other  than  prejudice  or  local  influence, 
or  in  controversies  between  citizens  of  the  same  State  claiming 
land  under  grants  of  different  States,  or  in  cases  arising  under 
the  Civil  Rights  laws,  which  three  classes  of  cases  have  a  practice 
of  their  own  hereafter  described,  is  as  follows :  The  defendant 
must  file  in  the  State  court,  at  or  before  the  time  when  he  is 
obliged  to  answer  or  plead  to  the  declaration  or  complaint,  a 
petition  for  the  removal  of  the  cause  from  the  State  court  to  the 
Circuit  Court  held  in  the  district  where  the  suit  is  pending ;  that 
is,  the  district  where  the  suit  is  pending  at  the  time  of  the  removal, 
although  the  suit  may  have  been  originally  brought  in  another  dis- 
trict.i  He  must  file  therewith  a  bond,  with  a  good  and  sufficient 
surety,  for  his  entering  in  the  Circuit  Court,  at  the  first  day  of  its 
next  session,  a  copy  of  the  record  in  the  suit,  and  for  paying  all 
costs  that  may  be  awarded  in  the  Circuit  Court,  if  that  court  shall 

22  Collins  V.  Wellington,  31  Fed.  R.  27  Texas  Transportation  Co.  v.  Seelig- 
244;  Chattanooga,  R.  &  C.  R.  Co.  v.  Cin-  son,  122  U.  S.  510.  See  also  Perry  v. 
cinnati,  N.  0.  &  T.  P.  Ry.  Co.,  44  Fed.  R.  Cllft,  32  Fed  R.  801  ;  Iowa  Homestead 
456.  See  Hax  v.  Caspar,  31  Fed.  R.  499,  Co.  v.  Des  Moines,  N.  &  R.  R.  Co.,  8  Fed. 
501 ;  Nelson  v.  Hennessey,  33  Fed.  R.  11.3.  R.  97  ;  cited  infrn,  §  391. 

23  Stanbrough  v.  Cook,  .38  Fed.  R.  369.  28  Bacon  v.  Felt,  38  Fed.  R.  870. 

2*  Rand    v.    Walker.   117   U.   S.   .340;  29  barney  t-.  Latham,  103  U.  S.  205. 

Western   Union   Tel.  Co.   v.   Brown,  32  so  Patchin   v.  Hunter,  38  Fed.  R.  51. 

Fed.  R.  337.  See  supra,  §  50. 

25  Western  Union  Tel.  Co.  v.  Brown,  §  385.  1  Hess  v.  Reynolds,  113  U.  S. 
32  Fed.  R.  3.37.  73,  81. 

26  Woodrum  v.  Clay,  33  Fed.  R.  897. 
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hold  that  the  suit  was  improperly  removed ;  and  also  for  appear- 
ing and  entering  special  bail  in  the  suit,  if  special  bail  was  origi- 
nally requisite  therein.  It  is  then  the  duty  of  the  State  court  to 
accept  the  petition  and  bond,  if  correct  in  form,  and  to  proceed 
no  further  in  the  suit.  When  the  copy  of  the  record  is  subse- 
quently filed  in  time,  the  cause  proceeds  in  the  Circuit  Court  in 
the  same  manner  as  if  originally  commenced  there.^ 

§  385  a.  Petition  for  Removal.  —  The  petition  must  state  the 
facts  wliich  warrant  the  removal  and  give  the  Circuit  Court 
jurisdiction.^  These  facts  should  be  stated  positively,  not  on  in- 
formation and  belief.^  The  jurisdictional  facts  should  be  stated 
specifically.^  A  general  allegation  in  the  language  of  the  statute 
is  insufficient.*  When  the  right  to  remove  rests  upon  a  difference 
in  citizenship,  the  citizenship  of  each  of  the  parties  should  be 
alleged.^  It  is  insufficient  to  state  their  residence.^  The  non- 
residence  of  the  defendant  should  be  stated  when  he  removes 
on  the  ground  of  a  difference  of  citizenship.'''  The  allegation 
"  that  said  plaintiffs  as  such  executors  are  citizens  of  the  State 
of  New  York"  was  held  insufficient.^  A  petition  in  the  name 
of  a  firm  stating  that  the  members  of  the  firm,  without  naming 
them  individually,  are  citizens  of  a  certain  State  is  insufficient.^ 
The  petition  should  show  that  the  difference  in  citizenship  and 
the  non-residence  of  the  defendant  existed  both  at  the  time  of  the 
commencement  of  the  suit  and  at  the  time  of  the  application  for 
removal.i'^  If,  however,  either  or  both  of  those  fact^  are  alleged 
with  sufficient  precision  in  the  pleadings,  they  need  not  be  restated 
in  the  petition.^^     It  is  the  safer  practice  to  allege  in  the  petition 

2  Act  of  March  3,  1875,  §  2  (18  St.  at  ^  Grace  v.  American  Central  Ins.  Co., 

L.  ch.  137,  p.  470),  as  amended  by  act  of  109  U.  S.  278.     But  see  Cliambers  v.  Mc- 

March  3,    1887   (24    St.    at  L.    ch.  373,  Dougal,  42  Fed.  R.  (594. 

p.  552).  '  Freeman   v.   Butler,  39  Fed.   R.   1 ; 

§  385  fi.    1  Railway  Co.  v.  Ramsey,  22  Camprelle  v.  Balbach,  46  Fed.  R.  81. 

Wall.  322,328 ;  Grace  r.  American  Central  »  Amory  r.  Amory,  95  U.  S.  186.  But 

Ins.  Co.,  109  U.  S.  278.  see  Cooke  v.  Seligman,  7  Fed.  R.  263. 

2  WolflF  >:  Arciiibald,  14  Fed.  R.  369.  »  Adams  v.  May,  27  Fed.  R.  907. 

»  Gold  Washing  &  Water  Co.  v.  Keyes,  !»  Gibson  v.  Bruce,   108  U.  S.  561  ;  H. 

96  U.  S.  199  ;  Grace  v.  American  Central  &  T.  R.  R.  Co.  v.  Shirley,  111  U.  S.  358  ; 

Ins.  Co.,  109  U.  S.  278.  Akers  v.  Akers,  117  U.  S.  197;  Stevens 

♦  Gold  Washing  &  Water  Co.  n.  Keyes,  v.  Niciiols,  180  U.  S.  230  ;  Jackson  v.   Al- 

96  U.  S.  109 ;  Grace  v.  American  Central  Ion,  132  U.  S.  27 ;  Camprelle  v.  Balbach, 

Ins.  Co.,  109  U.  S.  278;  Carson  v.  Dun-  40  Fed.  R.  81. 

ham,  121  U.  S.  421.  "  Bondurant  v.  Watson,  103  U.  S.  281, 

6  Grace  r.  American  Central  Ins.  Co.,  285;  Steamship  Co.  y.  Tugman,  106  U.  S. 

109  U.  S.  278.  118. 


§  385  a.]  PETITION   FOE   REMOVAL.  819 

tlic  residence  of  the  defendant  who  seeks  a  removal  on  the  ground 
of  a  difference  of  citizenship,  even  when  such  defendant  is  a  foreign 
corporation.^^  A  conditional  application  for  a  removal,  for  exam- 
ple, an  application  for  a  removal  in  case  a  pending  motion  should 
not  be  allowed,  or  in  case  a  plea  in  abatement  is  not  sustained,  is 
ineffectual.^^ 

"Where  a  removal  is  claimed  upon  the  ground  that  the  suit  arises 
under  the  Constitution  and  laws  of  the  United  States,  the  petition 
must  state  the  facts  showing  that  such  is  the  case,  unless  those 
facts  appear  in  pleadings  previously  filed  or  served,  when  such 
allegations  may  be  incorporated  into  the  petition  by  reference.^* 
"  The  right  of  removal  does  not  depend  upon  the  validity  of  the 
claim  set  up  under  the  Constitution  or  laws.  It  is  enough  if  the 
claim  involves  a  real  and  substantial  dispute  or  controversy  in 
tlie  suit."  1^  If  from  the  questions  involved  in  the  case  it  appears 
*'  that  some  title,  right,  privilege,  or  immunity  on  which  the  re- 
covery depends,  will  be  defeated  by  one  construction  of  the  Con- 
stitution or  laws  of  the  United  States,  or  sustained  by  an  opposite 
construction,  the  case  will  be  one  arising  under  the  Constitution 
or  laws  of  the  United  States,  within  the  meaning  of  that  term;" 
otherwise  not.^^  It  has  been  held  at  circuit  that  a  suit  for  an  in- 
junction against  a  receiver  appointed  by  a  Federal  court  involves 
a  Federal  question  and  is  removable  ;  ^'  that  a  suit  to  recover 
property  taken  by  the  receiver  of  a  national  bank  is  removable ;  ^^ 
that  a  suit  by  the  receiver  of  a  national  bank  to  collect  a  note  by 
a  depositor  in  which  the  defense  is  based  upon  a  claim  of  set-off, 
is  not  removable  ;  ^^  and  that  a  suit  to  compel  the  assignment  of 
a  patent  to  which  is  set  up  the  defense  that  the  assignment  has 


12  Hirsclil  i.  J.  I.  Case  Threshing:  Mach.  U.  S.  248;  State  of  Iowa  v.  Chicago,  M. 
Co.,  42  Fed.  R.  803 ;  per  Miller,  J.     But  &  St.  P.  Ry.  Co.,  33  Fed.  R.  801 

see   Myers   v.  Murray,  Nelson  &  Co.,  43  i^  Starin  v    New  York,  115  U.   S.  248, 

Fed.  R.  695.  257,  per  Waite,  C.  J.  ;  Southern  Pacific  R. 

13  Manning  v.  Amy,  140  U.  S.  137.  R.  Co.  ;;.  California,  118  U.  S.  109,  112; 
"  Gold  Washing  &  Water  Co.  i;.  Keyes,  supra,  ^  \7.     But  see  Commonwealth  of 

96  U.  S.  109,  204  ;  Trafton  v.  Nougues,  4  Kentucky  v.  Louisville    Bridge   Co.,   42 

Sawyer,  178 ;    Carson  v.  Dunham,    121  Fed    R.  241,  247 ;   Austin  v.  Gagan,  39 

U.  S.  421  ;  Kentucky  v.  Louisville  Bridge  Fed.  R.  626. 

Co.,  42  Fed.  R.  241.  i"  Evans  v.  Dillingham,  43  Fed.  R.  177. 

»5  Suutliern  Pacific  R.  R.  Co    v.  Cali-  But  see  25  St.  at   L.  ch.  866,  p.  436,  §  3; 

fornia,  118  U.  S.  100, 112,/w  Waite,  C.  J.,  and  mpra,  §  251. 

§  17.     But   see  Commonwealth    of  Ken-  ^8  Sowles  v.  Witters,  43  Fed.  R.  700. 

tucky  V.  Louisville  Bridge  Co.,  42  Fed.  19  Tehan  u.  First  Nat.  Bank,  39  Fed.  R. 

R.   241.   247;  Starin   v.  New  York,   115  577. 
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not  been  recorded  in  accordance  with  Section  4898  of  tlic  Revised 
Statutes,  may  be  removed.^*' 

The  petition  should  also  show  that  the  matter  in  dispute  is  the 
jurisdictional  amount,  unless  this  already  appears  from  the  plead- 
ings.2^  A  naked  allegation  in  the  petition  for  the  removal  that 
the  value  of  tlie  matter  in  dispute  exclusive  of  interest  and  costs 
exceeded  two  thousand  dollars,  was  held  sufficient  in  a  case  where 
the  pleadings  did  not  show  the  value  of  the  matter  in  dispute, 
nor  state  any  facts  from  which  such  value  could  be  ascertained.^^ 
In  a  case  where  the  pleadings  showed  that  no  interest  was  de- 
manded or  could  be  recovered,  it  was  held  that  a  petition  was 
not  defective  which  stated,  without  reference  to  any  interest,  that 
the  value  of  the  matter  in  dispute  exclusive  of  costs  exceeded  two 
thousand  dollars.^^  Jq  ^  suit  in  equity  to  set  aside  several  dis- 
tinct judgments,  the  aggregate  amount  of  the  judgments  consti- 
tutes the  value  of  the  matter  in  dispute.^"^  In  determining  the 
value  of  the  matter  in  dispute  on  a  removal,  a  counter-claim  set 
up  in  the  answer,'-^^  or  a  cross-bill  ,2^  if  the  matters  pleaded  in 
the  counter-claim  or  cross-bill  are  directly  connected  with  the 
subject-matter  of  the  declaration  or  original  bill,  may  perhaps 
be  considered. 

The  petition  need  not  be  verified,^^  but  it  is  the  better  practice 
to  have  it  verified.^^  It  may  be  signed  either  by  the  petitioner  or 
by  his  attorney  in  fact  or  at  law.^^ 

20  American  S  L.  B.  Co.  v.  Empire  claw,  30  Fed.  R.  578 ;  Block  v.  Darling, 
StateNailCo.,47Fed.  R.  741.  See  supra,  140  U.  S.  234.  But  see  Bennett  i;.  De- 
§  17.  vine,  45  Fed.  R.  705;  Burke  v.  Bunker 

21  U.  S.  V.  Pratt  Coal  &  Coke  Co.,  18  Hill  &  S.  Mining  &  Concentrating  Co., 
Fed.  R.  708;  Chambers  v.  McDougal,  42  46  Fed.  R.  644 ;  N.  Y.  I.  &  P.  Co.  0.  Mil- 
Fed.  G94.  burn  G.  &  M.  Co.,  35  Fed.  R.  225. 

22  Langdon  v.  Hillside  Coal  &  Iron  Co.,  ^  Lovell  i'.  Cragin.  136  U.  S.  130,  141. 
41  Fed.  R.  609.  See  also  Piatt  i'.  Phoenix  But  see  Bennett  i-.  Devine,  45  Fed  R. 
Assur.  Co.  of  London,  37  Fed.  R.  730.  705;  Burke  y.  Bunker  Hill  &  S.  Mining 
But  see  Bowman  v.  Bowman,  30  Fed.  R.  &  Concentrating  Co.,  46  Fed.  R.  644. 
849,  which  seems  to  hold  that  when  the  ^7  Sweeney  u.  Coffin,  1  Dill.  73;  Allen 
value  of  the  subject-matter  is  uncertain  v.  Ryerson,  2  Dill.  501 ;  Houser  r.  Clay- 
no  removal  can  be  had  ;  and  which  ton,  3  Woods,  273.  See  Removal  Cases, 
should    be    compared    with    Sharon    v,  100  U.  S.  457,  471. 

Terry,  36  Fed.  R.  837.    See  also  supra,  28  Kansas  City,  F.  S.  &  M.  R.  R.  Co.  v. 

§  16.  Daughtry,  138  U.  S.  298,  303. 

a  Weber    v.   Travelers'   Ins.    Co.,   45  29  Dennis  i-.  Alachua  County,  3  Woods, 

Fed.  R.  G.')7.  683 ;  Wormser  v.  Dahlnian,   16  Blatchf. 

24  Marshall  i^  Holmes,  141  U.  S.  589.  310.     See  also  Removal  Cases,  100  U.  S. 

25  Dushane  >•.  Benedict,  120  U.  S  630  ;  457. 
Carson   &  Rand   Lumber  Co.   v.  Holtz- 


§  385  b.]  BOND    ON   REMOVAL.  821 

§  385  b.  Bond  on  Removal.  —  The  bond  must  name  a  specific 
sum  as  the  penalty.  If  the  place  for  the  amount  of  the  penalty 
is  left  blank,  it  is  insufficient.^  A  penalty  of  five  hundred  dollars 
has  been  held  sufficient  when  the  defendant  has  not  been  held  to 
bail.2  There  seems  to  be  no  reason  why  a  penalty  of  one  hundred 
dollars  should  not  be  sufficient  in  such  a  case  since  the  costs  in 
case  of  a  remand  rarely  equal  that  amount.^  If  the  condition  is 
simply  that  the  petitioner  will  file  "  copies  of  all  process,"  it  is 
insufficient.*  The  following  condition  was  held  to  be  sufficient : 
"  If  the  said  petitioners  shall  enter  in  the  said  Circuit  Court  of 
the  United  States,  on  the  first  day  of  its  next  session,  a  copy  of 
the  record  in  said  suit,  and  shall  well  and  truly  pay  all  costs  that 
may  be  awarded  by  said  Circuit  Court  of  the  United  States,  if 
said  court  shall  hold  that  said  suit  was  wrongfully  or  improperly 
removed  thereto,  and  do  or  cause  to  be  done  such  other  and  ap- 
propriate acts  as,  by  the  acts  of  Congress  approved  March  3, 
1875,  and  other  acts  of  Congress,  are  required  to  be  done  upon 
the  removal  of  a  suit  into  the  United  States  Circuit  Court  from 
a  State  court."  ^  When  special  bail  was  not  originally  required 
in  the  action,  the  bond  need  contain  no  condition  for  the  entry  of 
such  bail  in  the  Federal  court.^  Nor  need  the  bond  contain  a 
condition  for  the  entry  of  appearance  in  the  Federal  court  in  such 
a  case.'^  The  bond  must  provide  for  the  payment  of  costs  in  case 
of  a  remand,^  The  bond  need  not  be  executed  by  the  petitioner, 
if  it  have  a  principal  and  a  sufficient  surety.^  When  the  peti- 
tioner is  named  as  principal,  it  seems  that  it  may  be  executed  in 
his  name  by  his  attorney-atlaw.^*^  It  seems  that  the  bond  must 
be  sealed  by  the  parties  who  execute  it,"  but  that  a  scrawl  seal 
without  wax,  or  an  impression  on  the  paper,  will  be  sufficient,^^ 

§  385  6.     1  Burdick  v.  Hale,  7  Biss.  96;  Torrey  v.  Grant  Locomotive  Works,  14 

Austin  V.  Gagan,  -39  Fed.  R.  62Q.  Biatchf.  269.     But  see  Dennis  v.  County 

2  Commonwealthof  Kentucky  f.  Louis-  of  Alachua,  3  Woods,  688,  688;  Deford 

ville  Bridfre  Co  ,  42  Fed.  R.  241.     But  see  v.  Mehaffy,  13  Fed.  R.  481,  and  §  373. 

Blancliard   v.  Dwight,  12  Wend.  (N.  Y.)  ^  Stevens  v.   Ricliardson,  2o' Biatchf 

192.  53;  8.  c.  9  Fed.  R.  191  ;   Public  Grain  & 

8  See  Josslyn  v.  Phillips,  27  Fed.  R.  Stock   Exchange  v.  W.  U.  Tel.  Co.,  16 

481.  Fed.  R.  289 ;  s.  c  11  Biss.  568. 

*  Burdick  v.  Hale,  7  Biss.  96.  i"  Dennis    v.    County   of  Alachua,   3 

6  Cooke  V.  Seligman,  7  Fed.  R.  263.  Woods,  683,  687. 

6  Burck  V.  Taylor,  39  Fed.  R.  581.  ^  U.  S.  v.  Linn,  15  Pet.  290;  Speer  on 

7  Burck  ('.  Taylor,  39  Fed.  R.  581.  Removal  of  Causes,  p.  119. 

8  Sheidrick  v.  Cockcroft,  27  Fed.  R.  12  U.  S.  v   Stephenson,  1  McLean,  462j 
679;  Webber  v.  Bishop,  13  Fed.  R.  49;  Speer  on  Removal  of  Causes,  p.  119. 
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at  least  in  a  State  by  the  law  of  which  such  scrawl  or  impression 
is  equivalent  to  a  seal.  A  formal  defect  in  the  bond  may  be  cured 
by  amendment,  with  leave  of  the  court,  or  a  new  bond  may  be  filed, 
if  leave  to  do  so  be  obtained. ^^  It  is  customary  to  procure  the 
approval  of  the  bond  by  the  State  court.  Whether  the  Federal 
court  has  the  power  to  approve  the  bond  after  the  State  court  has 
disapproved  it,  or  to  disapprove  it  after  the  State  court's  approval, 
is  unsettled.^*  It  has  been  held  at  circuit  that  "  the  want  of  ac- 
knowledgment or  proof  of  the  execution  of  the  bond  was  a  matter 
of  practice  for  the  State  court  to  pass  upon,  and  it  will  not  be 
reviewed  by  this  court  after  the  State  court  has  accepted  the 
bond."  1^  Such  an  objection  cannot  be  raised  for  the  first  time 
in  the  Supreme  Court.^^ 

§  385  c.  Proceedings  in  State  Court  on  Removal  not  dependent 
on  Prejudice  or  Local  Influence.  —  No  order  of  the  State  court 
is  essential  to  the  removal.^  An  order  of  a  State  court  deny- 
ing the  prayer  of  a  petitioner  for  a  removal  has  been  held  to 
be  a  breach  of  judicial  comity .^  An  order  of  a  State  Court 
granting  the  prayer  for  a  removal,  contained  in  a  petition  which 
sets  forth  the  jurisdictional  facts,  should  not  be  subsequently  set 
aside  by  the  court  that  made  it.^  It  is  the  safer  practice  to  pre- 
sent both  the  petition  and  the  bond  to  the  State  court,  not  merely 
to  file  them  in  the  clerk's  office.^  "  It  is  the  State  court  which 
is  authorized  to  act  upon  the  petition,  and  not  a  judge  or  a  clerk 

'8  Dennis    v.    County    of   Alachua,  3  U.   S.  485 ;   Insurance   Co.  v.  Dunn,  19 

Woods,  08.3,  688  ;  Ayers  v.  Watson,  113  Wall.  214. 

U.  S.  5!)4,  598 ;  Coburn  v.  Cedar  Valley         2  Chambers  v.  McDougal,  42  Fed.  R. 

L.  &  C.  Co.,  25  Fed.  R.  791.     See  infra,  694-696. 

§  385  rf,  notes  13,  14, 15;  and  §  391,  notes  ^  Chamberlain  ?■.  American  Nat.  Life 

39,  40,  41.  Ins.  Co.,  11  Hun  (N.  Y.),  370. 

1*  Compare  Osgood  v.  Chicago,  D.  &  V.  *  Shedd  v.  Fuller,   36   Fed.   R.  609  ; 

R.  R.  Co  ,  6  Biss.  330 ;  Dennis  v.  County  Roberts  v.  Chicago,  St.  P.  M.  &  O.  Ry. 

of  Alachua,  3  Woods,  683  ;  Cooke  v.  Selig-  Co.,  45  Fed.  R.  433.     In  Brown  v.  Murray 

man,  7  Fed.  R.  263;  Fisk  v.  U.  P.  R.  R.  Nelson   &  Co.,  43  Fed.  R.  614,  616,  per 

Co.,  6  Rlatchf.  362 ;  Taylor  v.  Shew,  54  Judge  Shiras :  "  As  a  matter  of  correct 

N.  Y.  75;  Mix  v.  Andes  Ins.  Co.,  74  N.  Y.  practice,  not,  however,  as   affecting   the 

63;  Stone  r.  South  Carolina,  117  U  S.  430;  jurisdiction,  it  is  due  to  tlie  State  court 

Carson  v.  Dunham,  121  U.  S  421 ;  Shedd  that  tlie  party  seeking  the  removal  should 

V-  Fuller,  .36  Fed.  R.  609 ;   Wilson  v.  W.  in  due  season  present  the  petition  for  re- 

U.  Tel.  Co.,  34  Fed.  R.  561 ;  Ciiambers  v.  moval  to  the  State  court,  and  invoke  its 

McDougal,   42   Fed.   R.  694  ;   Rrown   v.  consideration  thereof,  for  it  might  be  that 

Murray,  Nelson  &  Co.,  43  Fed.  R.  614.  the  court  might  proceed  in  the  cause  with- 

'°  Cooke  !'.  Seliuman,  7   Fed.  R.  263,  out  actual  knowleilge  of  the  fact  tliat  its 

269, /»fr  Blatchford,  .1.  jurisdiction  had  been  attacked."  In  State 

16  Removal  Cases,  100  U.  S.  457.  v.  Coosa w   Min.  Co.,  45  F'ed.  R.  804,  811, 

§  385  c.      1  Kern    v.   Huidekoper,   103  Judge  Simonton  said:  "  The  last  question 
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of  the  State  court."  ^  Thus  it  has  been  held  at  circuit  that  when 
copies  of  the  petition  and  bond  are  certified  to  the  Federal  court 
with  the  rest  of  the  record,  in  the  absence  of  evidence  to  the  con- 
trary it  will  bo  presumed  that  they  were  presented  to  and  accepted 
by  the  State  court.^ 

§  385  d.  Time  of  Removal  not  dependent  on  Prejudice  or  Local 
Influence.  —  The  petition  for  a  removal  and  the  bond  must  be 
filed  in  cases  where  there  is  no  prejudice  or  local  influence  at  or 
before  the  time  to  plead  or  answer  expires.  It  is  unsettled 
whether  the  petition  and  bond  may  be  filed  in  vacation,^  and 
whether,  if  the  defendant's  time  to  plead  or  answer  has  been 
extended  by  consent  or  order,  his  time  to  remove  is  likewise 
extended.^     Where  through  the  failure  of  the  plaintiff  to  enter 


wliich  we  are  asked  to  examine  is,  Are 
there  not  considerations  of  comity  and 
courtesy  wliicli  would  induce  tlie  court  to 
withhold  action  1  Tlie  petition  for  re- 
moval and  bond  were  filed  in  the  Court 
of  Common  Pleas  for  Beaufort  County 
some  days  before  tlie  regular  term  of  this 
court.  Although  it  was  the  duty  of  tlie 
defendant  removing  to  bring  his  case  to 
this  term  (Brown  v.  Murray  Nelson  & 
Co.,  43  Fed.  R.  614),  I  would,  in  courtesy 
to  the  State  court,  have  withheld  action 
until  it  could  meet  and  receive  the  peti- 
tion. Tiie  course  of  Judge  Gresham  in 
Shedd  V.  Fuller,  .36  Fed.  R.  609,  would 
have  been  followed.  But  it  has  been 
brouglit  to  tlie  attention  of  the  court 
that  the  petition  and  bond  were  presented 
to  the  State  judge  charged  with  the  case, 
and  that  he  passed  upon  it.  No  discour- 
tesy to  the  State  court  can  now  be  sup- 
posed. Its  action  cannot  in  any  way  affect 
the  course  of  this  court  in  determining 
upon  the  riglit  of  removal." 

"  Williams  v.  Massachusetts  Ben. 
Assoc'n,  47  Fed.  R.  5-3o,  534,  per  Coxe,  •!. 

6  Chattanooga  R.  &  C  R.  Co.  v.  Cin- 
cinnati, O.  &  T.  P.  Ry.  Co.,  44  Fed.  R. 
456. 

§  385  (i  1  Osgood  V.  Chicago,  D.  &  V.  R. 
R.  Co.,6  Biss.  .330  ,  Brown  r  Murray,  Nel- 
son &  Co.,  43  Fed.  R.  614  ,  State  >■  Coo- 
eaw  Min.  Co  ,  45  Fed.  R  804,  811 ,  Burck 
V.  Taylor,  39  Fed.  R.  581,  hold  that  it 
can.  Contra,  Shedd  v.  Fuller,  ,36  Fed. 
R.  609 ;  Williams  v.  Massachusetts  Ben. 
Assoc'n.  47  Fed.  R.  633. 


2  The  following  cases  hold  that  an  ex- 
tension of  time  to  plead  by  stipulation 
or  by  order  does  not  extend  the  time  to 
remove :  Dixon  i-.  W.  U.  Tel.  Co.,  38  Fed. 
R.  377 ;  Austin  v.  Gagan,  39  Fed.  R.  626, 
627  ;  U.  S.  C.  C,  N.  D.  Cal.,  per  Sawyer, 
J.  ;  Velie  v.  Manufacturers'  Accident  In- 
demnity Co.,  40  Fed.  R.  .545,  U.  S.  C.  C, 
E.  D.  Wisconsin,  per  Jenkins,  J. ;  Span- 
gler  V.  Atchison,  T.  &  S.  F.  Co.,  42  Fed. 
R.  305,  306.  See  for  dicta  tending  the 
same  vvay,  Murray  v.  Holden,  2  Fed.  R. 
740,  U.  S.  C.  C,  W.  D.  Mo.,  per  McCrary, 
J.  See  also  Delbanco  v.  Singletary,  40 
Fed.  R.  177,  U.  S.  C.  C,  D.  Nevada,  per 
Sabin,  J. ;  Pullman  Palace  Car  Co.  v. 
Speck,  113  U.  S.  81,  86;  Kaitel  v.  Wylie, 
38  Fed.  R.  86-5,  U.  S.  C.  C,  N.  n.  Illinois, 
per  Blodgett,  J.  For  dicta  tending  to  the 
opposite  view  the  following  authorities 
may  be  consulted :  Simonson  v.  Jordan, 
30  Fed.  R.  721,  U.  S.  C  C,  S.  D.  N.  Y., 
per  Wallace,  J. ;  Dwyer  v.  Peshall,  32 
Fed  R.  497,  U.  S.  C.  C,  S.  D.  N.  Y.,  per 
Lacombe,  J.  ;  Wedekind  c.  Southern 
Pac  Co.,  36  Fed.  R.  279,  281  ;  U.  S.  C.  C, 
1).  Nevada,  per  Sabin,  J.  See  also  Mc- 
Keen  v.  Ives,  35  Fed.  R  801,  U.  S.  C.  C, 
D.  Indiana,  per  Woods,  J.  ;  Sowles  v. 
Witters,  43  Fed.  R.  700,  U.  S  C  C,  D. 
Vt.,  per  Wheeler,  J  ;  Win  berg  v.  Berke- 
ley Co,  Ry.  &  L.  Co.,  29  Fed.  R.  721, 
U.  S.  C.  C,  S.  D.  N.  Y.,  per  Wallace,  J. 
In  accordance  with  the  views  last  cited, 
it  is  the  rule  in  the  Second  Circuit  to 
allow  a  removal  after  an  extension  of 
time  to  plead  by  stipulation  or  order. 
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the  suit  in  the  State  court  the  defendant  was  not  in  default  for 
Avant  of  pleading,  it  was  held  that  a  removal  after  the  return 
day  named  in  the  process  was  in  time.^  An  ex  j^arte  order 
opening  a  default  in  pleading  does  not  extend  the  time  to  re- 
move.* Where  the  defendant  is  in  default  for  a  failure  to  plead, 
the  plaintiff's  omission  to  enter  judgment  by  default  does  not 
extend  the  time  to  remove  the  cause.^  It  has  been  held  that 
the  voluntary  appearance  and  pleading  by  the  defendant  before 
the  expiration  of  the  time  within  which  he  was  required  by  law  to 
plead,  does  not  limit  his  time  to  remove  the  cause  ;^  that  when, 
at  the  time  of  the  defendant's  pleading,  the  value  of  the  matter  in 
dispute  was  below  the  jurisdictional  amount,  and  by  amendment 
it  was  subsequently  increased,  a  removal  may  then  be  made  ;  ^ 
that  if  an  amendment  of  the  complaint  or  declaration  which 
presents  a  new  case  is  made  the  defendant  may  then  remove 
the  suit,  although  his  original  time  to  remove  has  previously 
expired  ;  ^  that  a  removal  may  be  made  after  a  motion  to  take 
the  bill  off  the  file  has  been  denied,^  after  a  demurrer  has  been 
overruled,^''  and  even  after  answer,^i  provided  that  the  time  al- 
lowed the  defendant  to  plead  has  not  expired.  It  has  been  held 
that  where  there  are  two  defendants  and  but  one  controversy, 
and  the  time  for  removal  has  expired  as  to  one  defendant,  it  is 
too  late  for  the  other  defendant  to  remove  the  cause,  although 
he  lias  never  been  previously  served.^^  The  bond  must  be  filed 
with  the  petition,  and  cannot  be  filed  subsequently  nunc  pro 
tunc,^^  although  it  may  be  subsequently  amended  as  to  a  matter 
of  form,^"^  but  not  as  to  a  matter  of  substance.^^ 

8  Sowles  V.  Witters,  43  Fed.  R  700,  D.  "  Gavin  i'.  Vance,  33  Fed.  R.  84,  92. 

Vermont.  See  Burck  v.   Taylor,  39  Fed.  R.  581; 

4  Hiird  V.  Gere,  38  Fed.  R.  537.  Evans   v.  Dillingham,  43   Fed.   R.  177  ; 

5  Kansas  City  F.  S.  &  M.  R.  R.  Co.  v.  Conner  v  Skagit  Cumberland  Coal  Co., 
Dauglitry,  138  U.  S.  298,  30.3.  45  Fed.  R.  802. 

6  Conner  v.  Skagit  Cumberland  Coal  12  Fletcher  v.  Hamlet,  116  U.  S.  408; 
Co.,  45  Fed.  R.  802;  Gavin  v.  Vance,  33  Houston  &  T.  C.  Ry.  Co.  c:  Sliirley,  111 
Fed.  R  84.  But  see  Delbanco  v.  Single-  U  S.  358  ;  Hakes  v.  Burns,  40  Fed.  I{.  33. 
tary,  40  Fed.  R.  177.  But  see  Mutual  Life  Ins.  Co.  >:  Ciiamplin, 

""  Huskins  v.  Cincinnati,  N  0.  &  T.  P.  21  Fed.  R.  85. 

Ry  Co.,  37  Fed.  R   504.     See  Evans   v.  i3  Austin  v.  Gagan,  .39  Fed.   R.  626  ; 

Dillinuham,  43  Fed.  R.  177,  180.  Kaitel  v.  Wylie,  38  Fed.  R.  865. 

»  Evans  v.  Dillingham,  43  Fed.  R.  177,  1*  Harris  v.  Delaware,  L.  &  W.  R.  Co., 

180.  18  Fed.  R.  833  ;  Bcede  v.  Ciiecney,  5  Fed. 

fl  Tenne.^.see   Coal,  L.  &  T.  B.  Co.  v.  R.  .388;   Deford  v.  Mehaffy,  13  Fed.  R. 

Waller,  37  Fed.  R.  545.  481.     See  infra,  §  391. 

10  Tenne.sspe   Coal,  L.   &  T.   B.  Co  v.  i5  Austin  v.   Gagan,  39   Fed.  R.  626; 

Waller,  37  Fed  R  545.     Co<itrn,  Delbanco  Burdick  v.  Hale,  7  Biss.  96.     See  infra, 

V.  Singletiiry,  40  Fed.  R.  177.  §  391. 
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§  386.  Practice  on  Removal  for  Prejudice  or  Local  Influence.  — 
The  practice  on  the  removal  of  cases  for  prejudice  or  local  influ- 
ence under  the  present  statute  is  not  yet  authoritatively  adjudi- 
cated. The  material  parts  of  the  Act  of  1887,  as  amended  in 
1888,  are  as  follows :  — 

"  And  where  a  suit  is  now  pending,  or  may  be  hereafter 
brought,  in  any  State  court,  in  which  there  is  a  controversy  be- 
tween a  citizen  of  the  State  in  which  the  suit  is  brought  and  a 
citizen  of  another  State,  any  defendant,  being  such  citizen  of 
another  State,  may  remove  such  suit  into  the  Circuit  Court  of  the 
United  States  for  the  proper  district,  at  any  time  before  tlie  trial 
thereof,  when  it  shall  be  made  to  appear  to  said  Circuit  Court  that 
from  prejudice  or  local  influence  he  will  not  be  able  to  obtain  jus- 
tice in  such  State  court,  or  in  any  other  State  court  to  wliich  the 
said  defendant  may,  under  the  laws  of  the  State,  have  the  right, 
on  account  of  such  prejudice  or  local  influence,  to  remove  said 
cause :  Provided,  That  if  it  further  appear  that  said  suit  can  be 
fully  and  justly  determined  as  to  the  other  defendants  in  the 
State  court,  without  being  affected  by  such  prejudice  or  local 
influence,  and  that  no  party  to  the  suit  will  be  prejudiced  by  a 
separation  of  the  parties,  said  Circuit  Court  may  direct  the  suit 
to  be  remanded,  so  far  as  relates  to  such  other  defendants,  to  the 
State  court,  to  be  proceeded  with  therein. 

At  any  time  before  the  trial  of  any  suit  which  is  now  pending 
in  any  Circuit  Court,  or  may  hereafter  be  entered  therein,  and 
which  has  been  removed  to  said  court  from  a  State  court  on  the 
affidavit  of  any  party  plaintiff,  that  he  had  reason  to  believe  and 
did  believe  that,  from  prejudice  or  local  influence,  he  was  unable 
to  obtain  justice  in  said  State  court,  the  Circuit  Court  shall,  on 
application  of  the  other  party,  examine  into  the  truth  of  said 
affidavit  and  the  grounds  thereof,  and,  unless  it  sliall  appear  to 
tlie  satisfaction  of  said  court  that  said  party  will  not  be  able  to 
obtain  justice  in  such  State  court,  it  shall  cause  the  same  to  be 
remanded  thereto. 

Whenever  any  cause  shall  be  removed  from  any  State  court 
into  any  Circuit  Court  of  the  United  States,  and  the  Circuit 
Court  shall  decide  that  the  cause  was  improperly  removed, 
and  order  the  same  to  be  remanded  to  the  State  court  from 
whence  it  came,  such  remand  shall  be  immediately  carried 
into   execution,  and    no    appeal   or  writ  of   error  from   the   de- 
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cision  of  the  Circuit  Court  so  remanding  such  cause  shall  be 
allowed."  i 

The  previous  statute  on  the  subject,  so  far  as  material,  was  as 
follows :  "  Any  suit  commenced  in  any  State  court,  wherein  the 
amount  in  dispute,  exclusive  of  costs,  exceeds  the  sum  or  value 
of  five  hundred  dollars,  to  be  made  to  appear  to  the  satisfaction  of 
said  court,  may  be  removed,  for  trial,  into  the  Circuit  Court  for 
the  district  where  such  suit  is  pending,  next  to  be  held  after  the 
filing  of  the  petition  for  such  removal  hereinafter  mentioned,  in 
the  cases  and  in  the  manner  stated  in  this  section."  .  .  .  "Third, 
When  a  suit  is  between  a  citizen  of  the  State  in  which  it  is 
brought  and  a  citizen  of  another  State,  it  may  be  so  removed  on 
the  petition  of  the  latter,  whether  he  be  plaintiff  or  defendant, 
filed  at  any  time  before  the  trial  or  final  hearing  suit,  if,  before 
or  at  the  time  of  filing  said  petition,  he  makes  and  files  in  said 
State  court  an  affidavit  stating  that  he  has  reason  to  believe  and 
does  believe  that  from  prejudice  or  local  influence  he  will  not 
be  able  to  obtain  justice  in  such  State  court. 

"  In  order  to  such  removal,  the  petitioner  in  the  cases  aforesaid 
must,  at  the  time  of  filing  his  petition  therefor,  offer  in  said  State 
court  good  and  sufficient  surety  for  his  entering  in  such  Circuit 
Court,  on  the  first  day  of  its  session,  copies  of  said  process  against 
him,  and  of  all  pleadings,  depositions,  testimony,  and  other  pro- 
ceedings in  the  cause  or  in  said  cases  where  a  citizen  of  the  State 
in  which  the  suit  is  brought  is  a  defendant,  copies  of  all  process, 
pleadings,  depositions,  testimony,  and  other  proceedings  in  the 
cause  concerning  or  affecting  the  petitioner,  and  also  for  his 
there  appearing  and  entering  special  bail  in  the  cause,  if  special 
bail  was  originally  requisite  therein.  It  shall  thereupon  be  the 
duty  of  the  State  court  to  accept  the  surety,  and  to  proceed  no 
farther  in  the  cause  against  the  petitioner,  and  any  bail  that  shall 
have  been  originally  taken  shall  be  discharged, 

"  When  the  said  copies  are  entered  as  aforesaid  in  the  Circuit 
Court  the  cause  shall  then  proceed  in  the  same  manner  as  if  it 
had  been  brought  there  by  original  process ;  and  the  copies  of 
pleadings  shall  have  the  same  force  and  effect,  in  every  respect 
and  for  every  ])urpose,  as  the  original  pleadings  would  have  had 


§  380.     1  18  St.  at  L   ch.  137,  p.  470     by  21  St.  at  L.  ch.  373,  p.  552;  and  25  St. 
(Supp.  U.  S.  li.  S.  173),  §  2,  as  amended    at  L.  ch.  866,  p.  433. 
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by  the  laws  and  practice  of  the  courts  of  such  State  if  the  cause 
had  remained  in  the  State  court."  ^ 

How  much  of  this  part  of  the  Revised  Statutes  is  still  in 
force  and  how  much  has  been  repealed  by  implication  is  a 
very  doubtful  question.^  The  prudent  practitioner,  when  seek- 
ing to  remove  a  cause  for  prejudice  or  local  influence,  will  com- 
ply with  the  provisions  of  the  Revised  Statutes,  and  also  with 
the  practice  in  ordinary  removals.  It  seems  that  the  petition 
should  be  presented  to  the  Federal  court,  and  a  certified  copy 
of  the  same,  with  the  proceedings  thereon,  filed  in  the  State 
court.^  By  the  practice  before  the  Act  of  1887  a  cause  might  be 
removed  for  prejudice  or  local  influence,  upon  the  filing  by  the 
defendant  with  his  petition  and  bond  of  an  affidavit  "  that  he  has 
reason  to  believe  that  from  prejudice  and  local  influence  he  will 
not  be  able  to  obtain  justice  in  the  State  court  in  which  the  action 
is  brought,  or  in  any  other  State  court  to  which  he  may  be  able  to 
remove  the  action."  ^  Under  the  present  statute  the  rule  is  that 
the  Circuit  Court  must  be  legally,  not  morally,  satisfied  of  the 
truth  of  the  allegation  that,  from  prejudice  or  local  influence, 
the  defendant  will  not  be  able  to  obtain  justice  in  the  State 
court.^  There  must  be  some  proof  suitable  to  the  nature  of  the 
case ;  at  least  an  affidavit  of  a  credible  person,  and  a  statement 
of  facts  in  such  affidavit  which  sufficiently  show  the  truth  of  the 
allegation.^  The  amount  and  manner  of  the  proof  required  in  each 
case  is  in  the  discretion  of  the  Circuit  Court.^  A  perfunctory  show- 
ing by  a  formal  affidavit  of  mere  belief  will  not  be  sufficient.^  If  the 
petition  for  removal  states  the  facts  upon  which  the  allegation  is 
founded,  and  that  petition  be  verified  by  the  affidavit  of  a  person 

2  U.  S.  R.  S.  §  039.  &   St.   P.  R.   R.   Co.,  3.3  Fed.   R.   114; 

8  The   first  and   second  subdivisions,  s.  c.  34  Fed.  R.  225 ;  Wlielan  ?;.  N.  Y.  L. 

which  have  been  omitted  from  the  quo-  E.  &  W.  R.  R.,  3-5  Fed.  R.  849 ;   South- 

tation  above,  have  been  repealed.     Bal-  worth  v.  Reid,  36  Fed.  R.  451 ;  Huskins  v. 

timore   &   O.   R.   R.    Co.   v.   Bates,    119  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  37  Fed. 

U.  S.  464,467.     The   third   subdivision  R.  504;  Amy  i-.  Manning,  38  Fed.  R.  536; 

has    been    repealed.      Fisk    v.    Henarie,  Robison  v.  Hardy,  38  Fed.   R.  49 ;   Ma- 

142   U.    S.   459.      So    much    of    the    in-  lone  v.   Richmond  &  D.  R.  Co.,  35  Fed. 

troductory   clause   as   makes   the    juris-  R.  625,  628,  029 ;  Neale  v.  Foster,  31  Fed. 

dictional    amount    five    hundred    dollars  R.  53,  55. 

has   been  repealed.     In  re  Pennsylvania  ^  Malone  v.  Richmond  &  D.  R.  R.  Co., 

Company,  Petitioner,  137  U.  S.  451.    See  35  Fed.  R.  625  ,•  Kaitel  v.  Wylie,  38  Fed. 

also    Foster's    Federal    Judiciary    Acts,  R.  865.     See  iiifrn,  note  25. 

pp.  33,  56-58 ;   Fisk  v.  Henarie,  .32  Fed.  5  U.  S.  R.  S.  §  639. 

R.  417;    Hills  v.  Richmond  &  D.  R.  R.  6  /„  re   Pennsylvania  Company,  Peti- 

Co.,  33  Fed.  R.  81 ;   Short  t-.  Chicago,  M.  tioner,  137  U.  S.  451,  457. 
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in  whom  the  court  has  confidence,  this  may  be  regarded  as  suffi- 
cient 2)>'ima  facie  proof  to  satisfy  the  conscience  of  the  court ;  but 
the  court  may  require  further  proof.^  An  affidavit  couched  in  the 
senpral  terms  of  the  statute,  with  the  additional  averment  "  that 
affiant  knows  the  facts  of  such  prejudice  and  local  influence,  and 
makes  this  affidavit  from  such  knowledge,"  was  held  to  be  insuffi- 
cient." It  is  the  safer  practice  to  show  in  the  affidavit  that  the 
same  prejudice  or  local  influence  exists  in  all  the  counties  in  the 
State  to  which  the  venue  could  be  changed  ;  ^  unless  a  change  of 
venue  is  discretionary  and  has  been  refused,  or  an  opinion  that 
it  should  not  be  granted  has  been  expressed  by  the  judge  to  whom 
the  application  in  the  State  court  would  be  made ;  ^  or  unless  the 
same  prejudiced  judge  may  preside  in  the  county  to  which  the 
venue  may  be  changed.^*'  In  an  action  by  a  foreign  corporation  for 
the  price  of  lumber  sold,  the  defendant  counterclaimed  for  services 
rendered,  and  for  damages  for  a  breach  of  contract.  In  support 
of  a  petition  for  a  removal  to  the  Federal  court,  the  plaintiff  filed 
an  affidavit  signed  by  several  citizens  of  the  county  in  which  the 
defendant  resided,  stating  in  general  terms  that  from  prejudice 
and  local  influence  the  plaintiff  could  not  obtain  a  fair  trial  in 
that  county,  or  in  the  judicial  district.  The  facts  stated  in  the 
affidavit  were  that  the  defendant  had  a  large  and  influential  busi- 
ness connection  in  the  county  and  district,  and  that  the  counties 
had  more  or  less  litigation  in  their  corporate  capacity,  which  had 
excited  a  prejudice  against  non-resident  corporations.  This  affi- 
davit was  controverted  by  an  affidavit  signed  by  numerous  citizens 
of  the  vicinity.  The  court  refused  to  remove  the  case.^^  An 
affidavit  that  defendant  has  no  acquaintance  in  the  county  in 
whicli  the  trial  in  the  State  court  will  be  had  ;  that  plaintiff  is 
well  known  there  as  a  lawyer  and  a  politician,  baving  lived  and 
practised  law  at  the  county-seat  many  years,  and  having  been 

6  In  re  Pennsylvania  Company,  Peti-  8  Rite  r.  Floyd,  42  Fed.  R.  247  ;  Gold- 
tinner,  1.37  U.  S.  451,  457.  worthy  r.  Chicago,  M.  &  St.  P.  Ry.  Co., 

■  Nibloek  v.  Alexander,  44  Fed.  R.  .306.  38   Fed.  R.  7G9 ;   Robison  v.  Hardy,  38 

See  to  a  similar  effect  Short  v.  Chicago,  Fed.  R.  40.     But  see   Smith   v.  Crosby 

M.  &  St.  P.  Ry.  Co.,  .33  Fed.  R.  114  ;  Amy  Lumber  Co..  46  Fed.  R.  819  ;  Wolcott  v. 

V.  Manning,  38  Fed.  R.  536;  s.  c.  .38  Fed.  Watson,  46  Fed.  R.  529,  532. 

R.   8tJ8.     Contra,    Adelbert    College    of  ^  Smith   v.   Crosby   Lumber   Co.,   46 

Western   Reserve  University  v.  Toledo,  Fed.  R.  819. 

W.  &  W.  Ry.  Co.,  47  Fed.  R.  836,  841  ;  "  Wolcott  i-.Watson, 46  Fed.  R.  529,536- 

Cooper  V.  Richmond  &  D.  R.  Co.,  42  Fed.  "  Carson  &  Rand  Lumber  Co.  v.  Holtz- 

R.  697.  claw,  .39  Fed.  R.  885. 
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a  candidate  for  the  office  of  Attorney-General  of  the  State, — 
was  held  insufficient  to  justify  a  removal. ^'-^  An  affidavit  for  the 
removal  of  an  action  for  false  imprisonment  from  the  Circuit 
Court  of  Cook  County,  Illinois,  to  the  United  States  Circuit  Court, 
alleged  that  there  had  been  four  long  jury  trials  involving  the 
same  matters  before  the  Circuit  Court  of  Coolv  County,  a  hearing 
before  a  justice  of  the  peace,  the  grand  jury,  the  appellate  court, 
and  the  directors  of  the  Board  of  Trade  ;  that  the  case  involved 
the  manner  of  doing  business  on  the  Board  of  Trade ;  that  it 
had  caused  a  great  deal  of  talk  around  the  court-house,  and 
had  become  widely  known  ;  that  many  warehousemen,  elevator 
men,  brokers,  commission  men,  and  many  thousands  of  people  in 
and  around  Cook  County  had  discussed  it ;  and  that  through  the 
influence  of  plaintiff  and  his  friends,  defendants  believed  a  pre- 
judice had  grown  up  against  them,  who  were  non-residents.  It 
was  held  that,  as  the  Illinois  statute  provides  that  a  cause  may 
be  removed  for  local  prejudice  to  some  other  court  of  competent 
jurisdiction  in  some  other  convenient  county,  to  which  there  is 
no  valid  objection,  the  existence  of  prejudice  was  not  sufficiently 
shown  to  justify  a  removal  to  the  Federal  court,  since  the  affida- 
vit showed  that  the  prejudice  was  confined  mainly,  if  not  entirely, 
to  Cook  County. ^^  The  following  definition  of  the  phrase  "  preju- 
dice or  local  influence  "  was  given  by  Judge  Jackson  :  —  "  Such 
differences  of  opinion  between  the  courts  was  certainly  not  the 
*  prejudice  or  local  influence '  which  the  law  contemplates  as  fur- 
nishing a  ground  or  reason  for  removing  a  suit  from  one  jurisdic- 
tion to  another.  Webster  defines  'prejudice'  as  follows:  'An 
opinion  or  decision  of  mind  formed  without  due  examination  ;  pre- 
judgment ;  a  bias,  or  leaning  towards  one  side  or  the  other  of  a 
question  from  other  considerations  than  those  belonging  to  it ;  an 
unreasonable  predilection  or  prepossession  for  or  against  any- 
thing ;  especially  an  opinion  or  leaning  adverse  to  anything, 
formed  without  proper  grounds  or  before  suitable  knowledge.'  It 
is  in  this  general  sense  that  the  removal  acts  use  the  word  '  pre- 
judice,' and  it  cannot  be  properly  applied  to  the  solemn  judgment 
of  the  highest  court  of  a  State,  on  the  mere  groinid  that  said 
judgment  differs  from  that  of  the  Supreme  Court  of  the  United 
States  on  the  same  question.     The  term  '  local  influence,'  if  not 

^  Dennison  v.  Brown,  38  Fed.  R.  535.  13  Robison  v.  Hard}-,  38  Fed.  R.  49. 
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synonymous  with  '  prejudice,'  manifestly  refers  to  an  improper  in- 
fluence exerted  by  or  existing  in  favor  of  one  side  or  against  the 
other,  which  will  prevent  the  latter  from  obtaining  justice  in  the 
State  courts.  The  '  prejudice  or  local  influence'  which  the  law 
meant  to  make  the  grounds  of  removal  may  relate  to  the  person 
of  the  litigant  or  the  subject-matter  of  the  litigation ;  but  in 
either  case  there  must  exist  improper  bias,  partiality,  unreason- 
able predilection,  or  hostility  in  the  local  community  or  courts, 
which  will  work  injustice,  or  prevent  the  party  seeking  a  removal 
from  obtaining  justice.  If  in  any  case  a  State  court's  decision 
can  be  made  the  ground  of  removal,  it  must  be  alleged  and 
shown  that  such  decision  proceeded,  not  from  error  or  mistake 
of  law,  but  from  that  improper  bias  or  unreasonable  predilection 
which  constitutes  the  '  prejudice  '  or  '  local  influence '  contem- 
plated by  the  law."  ^^  In  a  recent  case  Judge  Deady  said : 
"  This  case  is  a  good  illustration  of  the  indelicacy  and  inexpedi- 
ency of  the  proceeding  authorized  by  the  Act  of  1887,  whereby 
this  court  may  be  required  to  pass  upon  the  fitness  of  a  State 
judge  to  try  a  particular  case.  The  affidavits  of  the  defend- 
ants amount  to  nothing.  Of  course  there  is  no  prejudice  in  the 
county  against  the  plaintiff  personally,  for  he  is  unknown  to  the 
community.  But  there  may  be  a  prejudice  in  favor  of  his  adver- 
sary that  would  be  as  much  in  his  way  of  obtaining  justice  as  a 
prejudice  against  himself.  The  prejudice  and  local  influence  men- 
tioned in  the  statute  is  not  merely  a  prejudice  or  influence  pri- 
marily existing  against  the  party  seeking  a  removal.  It  includes 
as  well  that  prejudice  in  favor  of  his  adversary  which  may  arise 
from  the  fact  that  he  is  long  resident  and  favorably  known  in  the 
community.  Then  there  is  the  element  of  local  influence,  which 
implies  that  in  a  controversy  between  a  stranger  and  resident  par- 
ties having  the  power  through  wealth,  business,  or  social  rela- 
tions, or  personal  popularity,  or  all  combined,  to  direct  or  mate- 
rially aid  in  the  direction  of  political  parties,  and  control  the 
selection  of  public  officers  and  the  distribution  of  party  emolu- 
ments, the  former  may  be  at  a  great  disadvantage,  if  not  power- 
less to  assert  his  right.  And  this  implication  is  no  unusual 
reflection  on  any  particular  community  or  persons.  On  the  con- 
trary, it  is  such  a  well  understood  and  recognized  frailty  of  human 

"  Adelhert  College  of  Western  Reserve  University  v.  Toledo,  W.  &  W.  Ry.  Co., 
47  Fed.  R.  836,  843. 
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nature  that  jurisdiction  of  controversies  between  citizens  of  differ- 
ent States  was  expressly  given  by  tlie  Constitution  to  the  national 
government,  and  this,  not  only  as  a  means  of  doing  justice,  but  of 
facilitating  the  trade  and  intercourse  between  the  people  of  the 
several  States,  which  the  Constitution  was  formed,  for  more  than 
any  other  purpose,  to  protect  and  promote.  Neither  is  it  unreas- 
onable that  in  a  case  like  this,  where  a  stranger  from  another 
State  is  seeking  to  set  aside  conveyances  made  in  favor  of  local 
creditors  of  long  standing  and  high  character  in  the  community 
by  a  failing  debtor  of  like  standing  and  character,  that  there 
should  be  prejudice  and  local  influence,  not  against  the  plaintiff 
personally,  but  against  his  cause,  and  in  favor  of  his  adversaries. 
How  far  this  influence  and  local  prejudice  might  extend,  and 
whether  it  would  consciously  or  unconsciously  influence  the  mind 
and  action  of  the  court,  would  depend  largely  on  the  temper  and 
character  of  the  judges.  Counsel  for  the  defendants  maintain 
that,  admitting  there  is  a  prejudice  and  local  influence  in  Linn 
County  in  favor  of  the  defendants  in  this  case,  the  case  being  an 
equity  one,  to  be  decided  by  the  court  without  a  jury,  there  is  no 
reason  to  think  or  believe  that  the  circuit  judge  would  be  affected 
or  influenced  by  it  in  the  least  degree.  On  the  other  hand,  coun- 
sel for  the  plaintiff  contends  that  in  the  proofs  and  in  the  nature 
of  things  there  is  a  strong  prejudice  and  influence  in  Linn  County 
in  favor  of  the  defendants  in  this  controversy;  and  that  the  circuit 
judge,  who  holds  his  office  by  the  good  will  of  this  community, 
and  is  a  particular  friend  of  the  principal  defendant,  may  be,  and 
probably  will  be,  more  or  less  unconsciously  affected  in  his  mental 
vision  and  conclusions  by  these  circumstances."  ^^ 

The  court  may  require  notice  of  the  application  for  a  removal  on 
account  of  prejudice  or  local  influence  to  be  served  on  the  other 
side ;  permit  a  traverse  of  the  facts  alleged  by  the  party  seeking 
the  removal ;  and  try  the  facts  as  to  prejudice  or  local  influence 
before  passing  on  the  question.!^  The  court  may  in  its  dis- 
cretion refuse  to  allow  the  affidavit  to  be  controverted.^'  The 
court  has  discretionary  power  to  allow  a  rehearing  on  affidavits 

15  Neale  y.  Foster,  .31  Fed.R.53,55,  56.  "  Adelbert   College   of  Western    Re- 

16  Smith  I'.  Crosby  Lumber  Co.,  46  Fed.  serve  University  v.  Toledo,  W.  &  W.  Ry. 
R.  819;  Amy  v.  Maniiincr,.38  Fed.  R  868;  Co.,  47  Fed.  R.  836,  843;  Carpenter  v. 
Malone  ;•.  Richmond  &  D.  R.  Co.,  .35  Chicago,  M.  &  St.  P.  Ry.  Co.,  47  Fed.  R. 
Fed.  R.  625 ;  Dennison  v.  Brown,  38  Fed.  535. 

R.  535. 
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by  the  plaintiff,  but  ordinarily  will  refuse  a  rehearing.^®  Leave 
to  move  for  a  rehearing  should  first  be  obtained,  even  though 
the  first  application  was  ex  j^firte}^  A  plea  to  the  petition  for 
a  removal,  which  simply  denies  the  allegations  as  to  the  peti- 
tioner's belief,  but  not  the  allegations  as  to  the  existence  of 
prejudice  or  local  influence,  does  not  raise  an  issue.^o  It  has 
been  held,  that  when  notice  of  the  application  is  required,  a  notice 
served  three  days  before  the  hearing  is  insufficient ;  and  in  that 
case  two  weeks'  additional  time  was  given  to  the  party  opposing 
the  removal.^^  It  is  the  safer  practice  to  have  the  affidavit  made 
by  the  party  seeking  the  removal,  not  by  his  attorney.^  When 
the  affidavit  is  made  in  another  State  it  should  be  attested  so 
as  to  make  it  admissible  according  to  the  practice  of  the  court 
where  the  suit  is  pending  before  the  removal.^^  The  application 
must  be  made  to  the  Federal  court,  and  all  questions  thereby 
raised  must  be  determined  by  the  Federal  court.^*  The  petition 
for  a  removal  for  prejudice  and  local  influence  must  be  presented 
to  and  filed  in  the  Federal  court,  but  it  is  the  better  practice  to 
file  in  the  State  court  a  certified  copy  of  the  same,  and  of  the 
order  of  the  Federal  Court  thereupon.-^  An  order  of  the  Federal 
court  granting  or  denying  the  application  should  be  entered. 

The  clause  divesting  the  court  of  jurisdiction  over  pending  causes 
was  held  to  be  constitutional,  although  the  removing  party  had 
expended  a  considerable  sum  of  money  in  taking  testimony  in  the 
Circuit  Court,  after  the  removal  and  before  the  Act  of  1887,  which 
testimony  was  not  admissible  in  the  State  court  to  which  the  case 
was  remanded.^^ 

A  case  may  be  removed  for  prejudice  or  local  influence  by  any  one 
of  several  defendants,^'  and  whether  the  controversy  is  separable  or 

18  Adelbert  College  of  Western  Re-  Spcer  on  Removal  of  Causes,  §  18,  p.  26, 
serve  University  v.  Toledo,  W.  &  W.  Ry.     note. 

Co.,  47   Fed.  R.  830.  843;   Carpenter  v.  24  Kaitel   v.  Wylie,   38   Fed.   R.  865; 

Chicago,  M.  &  St.  P.  Ry.  Co.,  47  Fed.  R.  Huskins  v.  Cincinnati,  N.  O.  &  T.  P.  Ry. 

5.35.  Co.,  37  Fed.  R.  504. 

19  Carpenter  v.  Chicago,  M.  &  St.  P.  '^^  Malone  v.  Riciimond  &  D.  R.  R.  Co , 
Ry.  Co.,  47  Fed.  R.  6.35.  35  Fed.  R.  625;    Kaitel  v.  Wylie,  .38  Fed. 

20  County  Court  of  Taylor  County  v.  R.  865;  Sliort  v.  Chicago,  M.  &  St.  P. 
Baltimore  &  O.  R.  Co.,  35  Fed.  R.  161.  Ry.  Co.,  33  Fed.  R.  114;   s.  c   34  Fed.  R. 

21  Carson  &  Rand  Lumber  Co.  v.  Holtz-  225. 

claw,  .31)  Fed.  R.  578.  26  Birdseye  v.  Shaeffer,  37  Fed.  R.  821. 

22  Duff  V.  Duff,  31  Fed.  R.  772  ;  Specr  27  Whelan  >•.  N.  Y.  L.  E.  &  W.  R.  R.  Co  , 
on  Removal  of  Causes,  §  17,  p.  26,  note.       35  Fed.  R.  849 ;  Fisk  v.  Ilenarie,  32  Fed. 

28  Bowen   i;.    Chase,   7    Blatchf.   255 ;     R.  417. 
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not.-^  A  plaintiff  against  whom  a  counterclaim  has  been  set  up  was 
in  one  case  regarded  as  a  defendant,  and  allowed  a  removal  on  the 
ground  of  prejudice  and  local  influence.^^  On  a  taxpayer's  appeal 
from  the  decision  of  a  board  allowing  a  claim  against  a  county, 
the  claimant  was  considered  as  the  plaintiff,  and  consequently 
denied  the  right  to  remove  the  case.^*^  All  the  parties  on  one 
side  of  the  controversy  must  be  citizens  of  different  States  from 
all  of  their  opponents.^^  It  has  been  held  at  circuit  that  a  suit  to 
which  an  alien  is  a  party  cannot  be  thus  removed  ;  ^^  that  no  suit 
can  be  thus  removed  unless  all  the  plaintiffs  are  citizens  of  the 
State  where  the  suit  is  brought ;  ^^  and  that  if  the  controversy  is 
separable,  the  Circuit  Court  may  remand  to  the  State  court  so 
much  as  does  not  affect  the  defendant  who  procured  the  removal, 
but  that  otherwise,  the  whole  case  remains  in  the  Federal  court.^^ 
A  case  in  which  the  matter  in  dispute  does  not  exceed  two  thou- 
sand dollars  cannot  be  removed  on  account  of  prejudice  or  local 
influence.^  It  seems  that  tlie  restriction  as  to  suits  by  assignees 
applies  to  removals  for  prejudice  or  local  influence.^^  It  has  been 
held  that,  on  an  application  for  such  a  removal,  the  papers  must 
show  that  the  difference  of  citizenship  existed  when  the  suit  was 
commenced,  as  well  as  when  the  petition  is  filed .^'' 

What  constitutes  a  trial  within  the  meaning  of  the  Act  of  1887  is 
unsettled.  Under  the  old  practice,  it  was  held  that  the  argument  of 
a  demurrer  was  a  trial,^^  and  in  a  case  at  circuit,  that  the  argument 
of  a  contested  motion  for  a  preliminary  injunction  and  an  appeal 

'•^8  Wlielan  v.  N.  Y.  L.  E.  &  W.  R.  R.  Driver,  117  U.  S.  272;  Cambria  Iron  Co. 

Co.,  35  Fed.  R.  849.  »•.  Ashburn,  118  U.  S.  54;  Young  v.  Par- 

29  Carson  &  R.  L.  Co.  v.  Holtzclaw,  39  ker's  Adm'r,  132  U.  S.  267. 
Fed.  R.  578.  35  /„  ^g  Pennsylvania  Company,  Peti- 

a^  Tullock  V.  Webster  County,  40  Fed.  tioner,  137  U.  S.  451,  457. 
R-  "06.  36  /„  j.g   Pennsylvania   Company,  137 

3'  Jefferson  r.  Driver,  117  U.  S.  272  ;  U.  S.  451,  456.     But  see  Claflin  v.  Corn- 
Cambria  Iron  Co.  V.  Ashburn,  118  U.  S.  monwealtii  Insurance  Co.,  110  U.  S  81. 
54  ;   Young  o.  Parker's  Adm'r,  132  U.  S.         37  Young  v.  Parker's  Adm'r,  132  U.  S. 
267  ;  Anilerson  v.  Bowers,  43  Fed.  R.  321 ;  267.  See  Johnson  i'.  Monell,  1  Woolw.390, 
Rike  V.  Floyd,  42  Fed.  R  247.  397  ;  Miller  v.  Chicago.  B.  &  Q.  R.  R.  Co., 

82  Cohn  V.  Louisville,  N.  0.  &  T.  R.  R.  17  Fed.  R.  97  ;  Sands  v.  Smith,  1  Dill. 
Co.,  39  Fed.  R.  227.  290;   Cook  v.  Whitney,  3  Woods,  715; 

83  Thouron  v.  East  Tennessee,  V.  &  G.  Hone  v.  Dillon,  29  Fed.  R.  465 ;  Freling- 
Ry.  Co.,  38  Fed.  R.  673;  Niblock  v.  Alex-  liuysen  v.  Baldwin,  19  Fed.  R.  49;  Schna- 
andcr,  44  Fed.  R.  306;   Adelbert  College  dig  v.  Flescher,  29  Fed.  R.  465. 

of  Western  Reserve  University  r.  Toledo,  38  Alley  v.  Nott,  1 11  U.  S.  472  ;  ScbarflE 

W.  &  W.  Ry.  Co.,  47  Fed.  R.  830.  v.  Lew,  112  U.  S.  711;  Gregory  t:  Hartley, 

3«  Whelan  v.  N.  Y.  L.  E.  &  W.  R.  R.  Co.,  113  U.  S.  742.     But  see  Hone  v.  Dillon, 

35  Fed.   R.  849.      But   see   Jefferson   i;.  29  Fed.  R.  465. 
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from  the  order  was  a  trial.^^  Since  the  Act  of  1887  a  few  cases 
at  circuit  have  held  that  the  argument  of  a  demurrer  was  not  a 
trial ;  *°  that  the  entry  of  an  order  taking  a  bill  as  confessed  is 
not  a  trial ;  *^  that  after  an  appeal  from  a  decision  of  a  State 
court  of  probate,  when  a  trial  of  the  facts  is  to  be  had  before  a 
jury  in  the  appellate  court,  it  is  not  too  late  before  the  second 
trial  to  remove  the  ease  for  prejudice  or  local  influence  ;^2  and 
that  the  trial  contemplated  by  the  statute  is  "  the  final  and  effec- 
tive trial."  *3  A  recent  decision  of  the  Supreme  Court  holds  that 
after  the  first  trial  has  begun  the  case  cannot  be  removed, 
although  a  new  trial  is  subsequently  directed.^* 

§  387.  Practice  on  Removals  of  Suits  containing  Controversies 
between  Citizens  of  the  same  State,  claiming  Land  under  Grants  of 
different  States.  —  The  statute  regulating  the  removals  of  suits  in 
which  there  is  a  controversy  between  citizens  of  the  same  State 
claiming  land  under  grants  of  different  States,  is  as  follows  :  "  If 
in  any  action  commenced  in  a  State  court  the  title  of  land  be 
concerned,  and  the  parties  are  citizens  of  the  same  State,  and  the 
matter  in  dispute  exceed  the  sum  or  value  of  two  thousand  dol- 
lars, exclusive  of  interest  and  costs,  the  sum  or  value  being  made 
to  appear,  one  or  more  of  the  plaintiffs  or  defendants,  before  the 
trial,  may  state  to  the  court,  and  make  affidavit,  if  the  court  re- 
quire it,  that  he  or  they  claim,  and  shall  rely  upon  a  right  or  title 
to  the  land  under  a  grant  from  a  State,  and  produce  the  original 
grant,  or  an  exemplification  of  it,  except  where  the  loss  of  public 
records  shall  put  it  out  of  his  or  their  power,  and  shall  move  that 
any  one  *or  more  of  the  adverse  party  inform  the  court  whether 
he  or  they  claim  a  right  or  title  to  the  land  under  a  grant  from 
some  other  State,  the  party  or  parties  so  required  shall  give  such 
information,  or  otherwise  not  be  allowed  to  plead  such  grant,  or 
give  it  in  evidence  upon  the  trial ;  and  if  he  or  they  inform  that 
he  or  they  do  claim  under  such  grant,  any  one  or  more  of  the 
party  moving  for  such  information  may  then,  on  petition  and 

89  Chicago,  I.  &  N.  P.  R.  R.  Co.  v.  Min-  100  U.  S.  457,  473 ;  Maloy  v.  Diiden,  25 

nesota  &  N.  W.  R.  R.  Co.,  29  Fed.  R.  337.  Fed.  R.  673. 

««  Wlielan  v.  N.  Y.  L.  E.  &  W.  R.  R.  *-  Brodliead  v.  Shoemaker,  44  Fed.  R. 

Co.,  35  Fed.  R.  849  ;  Fisk  v.  Henarie,  32  618. 

Fed.  R.  417, 425.  Con^vj,  Lookout  Moun-  *3  ParJee,  J.,  in  Brodhead  v.  Shoe- 
tain  R.  R.  Co.  V.  Houston,  32  Fed.  R.  maker,  44  Fed.  R.  518,  523  ;  Deady,  J  ,  in 
711.  Fisk  r.  Henarie,  32  Fed.  R.  417. 

«  McHenry  v.  N.  Y.  P.  &  0.  R.  R.  Co.,  ^4  y jsk  v.  Henarie,  142  U.  S.  459. 
25  Fed.  R.  65.     See  also  Removal  Cases, 
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bond,  as  herein  before  mentioned  in  tliis  act,  remove  the  cause 
for  trial  to  tlie  Circuit  Court  of  the  United  States  next  to  be 
holden  in  such  district ;  and  any  one  of  either  party  removing 
the  cause  shall  not  be  allowed  to  plead  or  give  evidence  of  any 
other  title  than  that  by  him  or  them  stated  as  aforesaid  as  the 
ground  of  his  or  their  claim."  ^ 

§  388.  Practice  on  Removal  of  Suits  against  Revenue  OflBcers, 
and  OfiRcers  of  either  House  of  Congress.  —  In  the  removal  of 
proceedings,  civil  or  criminal,  against  revenue  officers  of  the 
United  States,  or  persons  who  are  or  have  been  officers  of  either 
House  of  Congress,  for  acts  done  by  them  in  the  discharge 
of  their  official  duty,  the  practice  is  regulated  by  the  Revised 
Statutes  as  follows :  The  petition  must  set  forth  the  nature 
of  the  suit  or  prosecution,  and  be  verified  by  affidavit ;  and,  to- 
gether with  a  certificate  signed  by  an  attorney  or  counsellor- 
at-law  of  some  court  of  record  of  the  State  where  such  suit 
or  prosecution  is  commenced,  or  of  the  United  States,  stating 
that,  as  counsel  for  the  petitioner,  he  has  examined  the  proceed- 
ings against  him,  and  carefully  inquired  into  all  the  matters 
set  forth  in  the  petition,  and  that  he  believes  them  to  be  true, 
it  must  be  presented  to  the  Circuit  Court,  if  in  session,  or  if 
it  be  not,  to  the  clerk  thereof  at  his  office,  and  filed  in  said 
office.  The  cause  is  thereupon  entered  on  the  docket  of  the 
Circuit  Court,  and  proceeds  as  a  cause  originally  commenced  in 
that  court ;  but  all  bail  and  other  security  given  upon  such  suit 
or  prosecution  continue  in  like  force  and  effect  as  if  the  same 
had  proceeded  to  final  judgment  and  execution  in  the  State 
court.  When  the  suit  is  commenced  in  the  State  court  by  sum- 
mons, subpoena,  petition,  or  another  process,  except  capias,  the 
clerk  of  the  Circuit  Court  issues  a  writ  of  certiorari  to  the  State 
court,  requiring  it  to  send  to  the  Circuit  Court  the  record  and 
proceedings  in  the  cause.  When  it  is  commenced  by  capias  or 
any  other  similar  form  of  proceeding  by  which  a  personal  arrest 
is  ordered,  the  clerk  issues  a  writ  of  habeas  corpus  cum  causa,  a 
duplicate  of  which  must  be  delivered  to  the  clerk  of  the  State 
court,  or  left  at  his  office  by  the  marshal  of  the  district,  or  his 
deputy  ;  or  by  some  person  duly  authorized  thereto ;  and  there- 
upon it  is  the  duty  of  the  State  court  to  stay  all  further  pro- 

§  387.  1  Act  of  Marcli  3,  1875  (18  St.  by  act  of  March  3,  1887  (24  St.  at  L.ch. 
at  L.  eh.  137,  p.  470),  §  3,  as  amended     373). 
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ceedings  in  the  cause  ;  and  the  suit  or  prosecution,  upon  delivery 
of  such  process,  or  leaving  the  same  as  aforesaid,  is  held  to  be 
removed  to  the  Circuit  Court,  and  any  further  proceedings,  trial, 
or  judgment  therein  in  the  State  court  is  void.^  It  has  been  held 
that  a  removal  may  be  had  as  soon  as  a  warrant  for  the  officer's 
arrest  has  been  issued  and  executed,  although  no  indictment  has 
been  found ;  and  that  an  indictment  in  a  State  court  found  after 
such  a  removal  is  void,  although  there  is  no  statute  expressly 
providing  for  an  indictment  in  the  Federal  court.^  If  the  de- 
fendant in  the  suit  or  prosecution  be  in  actual  custody  on  mesne 
process  tlierein^  it  is  the  duty  of  the  marshal,  by  virtue  of  the 
writ  of  habeas  corpus  cum  causa,  to  take  the  body  of  the  defendant 
into  his  custody,  to  be  dealt  with  in  the  cause  according  to  law 
and  the  order  of  the  Circuit  Court,  or,  in  vacation,  of  any  judge 
thereof ;  and  if,  upon  the  removal  of  such  suit  or  prosecution,  it 
is  made  to  appear  to  the  Circuit  Court  that  no  copy  of  the  record 
and  proceedings  therein  in  the  State  court  can  be  obtained,  the 
Circuit  Court  may  allow  and  require  the  plaintiff  to  proceed  de 
novo,  and  to  file  a  declaration  of  his  cause  of  action,  and  the  par- 
ties may  thereupon  proceed  as  in  actions  originally  brought  in 
said  Circuit  Court.  On  failure  of  the  plaintiff  so  to  proceed, 
judgment  of  non  prosequitur  may  be  rendered  against  him,  with 
costs  for  the  defendant.^ 

§  389.  Practice  on  Removal  of  Cases  arising  under  the  Civil  Rights 
Laws.  —  Upon  the  filing  of  a  petition  for  the  removal  of  a  case 
arising  imder  the  civil  rights  laws,  the  Revised  Statutes  provide 
that  "all  further  proceedings  in  the  State  courts  shall  cease,  and 
shall  not  be  resumed  except  as  hereinafter  provided.  But  all 
bail  and  other  security  given  in  such  suit  or  prosecution  shall 
continue  in  like  force  and  effect,  as  if  the  same  had  proceeded  to 
final  judgment  and  execution  in  the  State  court.  It  shall  be  the 
duty  of  the  clerk  of  the  State  court  to  furnish  such  defendant, 
petitioning  for  a  removal,  copies  of  said  process  against  him,  and 
of  all  pleadings,  depositions,  testimony,  and  other  proceedings  in 
the  case.  If  such  copies  are  filed  by  said  petitioner  in  the 
Circuit  Court  on  the  first  day  of  its  session,  the  cause  shall  pro- 

§  388.     1  U.  S.  R.  S.  §  643 ;    18  St.  2  gtate  of    North  Carolina  v.   Kirk- 

at  L.  ch.  mo,  §  8,  p.  401  ;  1  Supp.  U.  S.  patrick,  42  Fed.  R.  689. 

R.   S.   p.   165.      See  In  re   Neagle,   135  »  u.  S.  R.  S.  §  643 ;   18  St.  at  L.  ch. 

U.  8.  1.  130,  §  8,  p.  401 ;  1  Supp.  U.  S.  R.  S.  p.  165. 
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ceed  therein  in  the  same  manner  as  if  it  had  been  brought  there 
by  original  process :  and  if  tlie  said  clerk  refuses  or  neglects  to 
furnish  such  copies,  the  petitioner  may  thereupon  docket  the 
case  in  the  Circuit  Court,  and  the  said  court  shall  then  have 
jurisdiction  therein,  and  may,  upon  proof  of  such  refusal  or 
neglect  of  said  clerk,  and  upon  reasonable  notice  to  the  plaintiff, 
require  the  plaintiff  to  file  a  declaration,  petition,  or  complaint 
in  the  cause ;  and,  in  case  of  his  default,  may  order  a  nonsuit 
and  dismiss  the  case  at  the  costs  of  the  plaintiff,  and  such  dis- 
missal shall  be  a  bar  to  any  further  suit  touching  the  matter  in 
controversy.  But  if,  without  such  refusal  or  neglect  of  said 
clerk  to  furnish  such  copies  and  proof  thereof,  the  petitioner  for 
removal  fails  to  file  copies  in  the  Circuit  Court  as  herein  pro- 
vided, a  certificate  under  the  seal  of  the  Circuit  Court,  stating 
such  failure,  shall  be  given,  and  upon  the  production  thereof  in 
said  State  court,  the  cause  shall  proceed  therein  as  if  no  petition 
for  a  removal  had  been  filed."  ^  "  When  all  acts  necessary  for  the 
removal  of  any  suit  or  prosecution,  as  provided  in  the  preceding 
section,  have  been  performed,  and  the  defendant  petitioning  for 
such  removal  is  in  actual  custody  on  process  issued  by  said  State 
court,  it  shall  be  the  duty  of  the  clerk  of  said  Circuit  Court  to 
issue  a  writ  of  habeas  corpus  cum  causa,  and  of  the  marshal,  by 
virtue  of  said  writ,  to  take  the  body  of  the  defendant  into  cus- 
tody, to  be  dealt  with  in  said  Circuit  Court  according  to  law  and 
the  orders  of  said  court,  or  in  vacation,  of  any  judge  thereof ; 
and  the  marshal  shall  file  with  or  deliver  to  the  clerk  of  said 
State  court  a  duplicate  copy  of  said  writ."^  After  the  Circuit 
Court  has  quashed  an  indictment  in  such  a  case,  it  has  no  juris- 
diction to  find  a  new  indictment,  but  may  remand  the  prisoner 
to  the  custody  of  the  State  court,  which  may  then  find  a  new 
indictment.^ 

§  390.  Filing  of  Record.  —  The  statute  regulating  the  filing 
of  the  record  after  a  removal  is  as  follows  :  "  That  in  all  causes 
removable  under  this  act,  if  the  term  of  the  Circuit  Court  to 
which  the  same  is  removable,  then  next  to  be  holden,  shall  com- 
mence within  twenty  days  after  filing  the  petition  and  bond  in 
the  State  court  for  its  removal,  then  he  or  they  who  apjily  to 
remove  the  same  shall  have  twenty  days  from  such  application 

§  389.     1  U.  S.  R.  S.  §  641.  8  Bush  v.  Kentucky,  107  U.  S.  110. 

2  U.  S.  R.  S.  §  642. 
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to  file  said  copy  of  record  in  said  Circuit  Court  and  enter  appear- 
ance therein ;   and  if  done  within  said  twenty  days,  such  filing 
and  appearance  shall  be  taken  to  satisfy  the  said  bond  in  that 
behalf;  that  if  the  clerk  of  the  State  court  in  which  any  such 
cause  shall  be  pending  shall  refuse  to  any  one  or  more  of  the 
parties  or   persons  applying  to  remove  the  same  a  copy  of  the 
record  therein,  after  tender  of  legal  fees  for  such  copy,  said  clerk 
so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof  in  the  Circuit  Court  of  the  United  States  to 
which  said  action  or  proceeding  was  removed,  shall  be  punished 
by  imprisonment  not  more  than  one  year,  or  by  fine  not  exceed- 
ing one  thousand  dollars,  or  both  in  the  discretion  of  the  court. 
And  the  Circuit  Court  to  which  any  cause  shall   be   removable 
under  this  act  shall  have  power  to  issue  a  writ  of  certiorari  to 
said  State  court,  commanding  said  State  court  to  make  return  of 
the  record  in  any  such  cause  removed  as  aforesaid,  or  in  which 
any  one  or  more  of  the  plaintiffs  or  defendants  have  complied 
with  the  provisions  of  this  act  for  the  removal  of  the  same,  and 
enforce  said  writ  according  to  law ;  and  if  it  shall  be  impossible 
for  the  parties  or  persons  removing  any  cause  under  this  act,  or 
complying  with  the  provisions  for  the  removal  thereof,  to  obtain 
such  copy,  for  the  reason   that   the   clerk   of   said    State   court 
refuses  to  furnish  a  copy,  on  payment  of  legal  fees,  or  for  any 
other  reason,  the  Circuit  Court  shall  make  an  order  requiring  the 
prosecutor  in  any  such  action  or  proceeding  to  enforce  forfeiture 
or  recover  penalty  as  aforesaid,  to  file  a  copy  of  the  paper  or  pro- 
ceeding by  which  the  same  was  commenced  within  such  time  as 
the  court  may  determine;  and  in  default  thereof  the  court  shall 
dismiss  the  said  action  or  proceeding.     But  if  said  order  shall  be 
complied  with,   then  said  Circuit   Court  shall  require  the  other 
party  to  plead,  and  said  action  or  proceeding  shall    proceed   to. 
final  judgment ;  and  the  said  Circuit  Court  may  make  an  order 
requiring  the   parties  thereto  to  plead  de  novo;   and  the   bond 
given,  conditioned  as  aforesaid,  shall  be  discharged  so  far  as  it 
requires  copy  of  the  record  to  be  filed  as  aforesaid."  ^     The  fail- 
ure to  file  a  copy  of  the  record  on  or  before  the  first  day  of  its 
next  session  does  not  deprive  the  Federal  court  of  jurisdiction  to 
proceed  in  the  suit ;    and  that   court   has    power   to   allow   the 

§  390.     1  Act  of  March  .3.  1875  (18  St.     by   act   of  March   3,  1887  (24  St.  at  L. 
at  L.  ch.  137,  p.  470),  §  7,  as  re-enacted    ch.  373). 
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record  to  be  subsequently  filed.^  If  the  removing  party  is  forced 
by  his  adversary  to  remain  in  the  State  court,  such  adversary 
waives  the  requirement  of  the  law  as  to  the  time  of  filing  the 
record  until  the  State  court  lets  go  its  jurisdiction.^  It  has  been 
held,  at  circuit,  that  before  the  first  day  of  the  succeeding  term 
either  party  may  obtain  leave  from  the  Circuit  Court  to  file  the 
record,'*  or  even  file  the  record  without  such  leave  ;^  and  that, 
after  the  record  is  filed,  the  Federal  court  has  jurisdiction  to 
remand  the  case  ^  or  grant  a  provisional  remedy ; '  but  that  the 
cause  cannot  be  heard  and  determined  until  the  time  named  in 
the  bond  has  expired.^  It  has  been  held,  under  a  rule  in  the 
Ninth  Circuit,  that  the  plaintiff  may  file  the  record  in  the  Federal 
court  at  any  time  after  the  filing  of  the  petition  and  bond  in  the 
State  court  by  the  defendant,  and  that  after  the  service  of  notice 
of  such  filing  the  Federal  court  will  take  jurisdiction  of  the  cause 
for  all  purposes.^  Where  the  Circuit  Court  is  held  in  different 
places  in  the  district,  the  record  should  be  filed  in  the  clerk's 
office  at  that  place  where  the  suit  was  pending  in  the  State  court, 
or  in  the  nearest  and  most  convenient  place  to  that  where  such 
court  is  held,^^  but,  it  seems  that  the  filing  of  the  record  in 
another  office  of  the  clerk  of  the  same  Federal  court  is  not  a 
ground  for  a  remand.^^  The  pleadings  are  part  of  the  record, 
which  must  be  filed.^^  So  are  all  depositions  on  file  in  the 
State  court.^3 

§  391.   Practice  after  Removal.  —  The  statute  provides  "  that  the 
Circuit  Court  of  the  United  States  shall,  in  all  suits  removed 

2  St.  Paul  &  C.  Ry.  Co.  v.  McLean,     177.     But  see  Railroad  Co.  e;.  Koontz,  104 
108  U.  S.  212,  216  ;  Railroad  Co.  v.  Kooniz,     U.  S.  6. 

104  U.  S.  5 ;  Bright  v.  Milwaukee  &  St.         ''  Mahoney  Mining  Co.  v.  Bennett,  5 

P.  R.  R.  Co.,  14  Blatclif.  214  ;   Woolridge  Saw.  141 ;  C.  «&  S.  Bank  of  San  Jose'  v. 

V.   McKenna.  8  Fed.  R.   650 ;    Wincliell  Corbett,  5  Saw.  172  ;  Kansas  City  &  T. 

V.  Coney,  27  Fed.  R.  482  ;  Rowell  v.  Hill,  Ry.  Co.  v.  Interstate  Lumber  Co.,  36  Fed. 

28  Fed.  R.  4.33  ;  McGregor  v.  McGillis,  30  R.  9. 
Fed.  R.388.  s  Matter  of  Barnesville  &  M.  R.  Co., 

3  Railroad  Co.  v.  Koontz,  104  U.  S.  2  McCrary,  216.     But  see  Delbanco  v. 
5,  16.  Singletary,  40  Fed.  R.  177. 

*  Mahoney  Mining  Company  v.  Ben-  »  Delbanco  v.  Singletary,  40  Fed.  R. 

nett,  5  Sawyer,  141 ;  Commercial  &  Sav-  177. 

ings  Bank  of  San  Jose  v.  Corbett,  5  Saw.  w  Cobb  v.  Globe  Mutual  Life  Ins.  Co., 

172.  3  Hughes,  452.     See  Henderson  v.  Cabell, 

6  Anderson   v.  Appleton,  32  Fed.  R.  43  Fed.  R.  257,  259. 

855  ;  Mills  v.  Newell,  41  Fed.  R.  529.  See  "  Henderson  v.  Cabell,  43  Fed.  R.  257. 

Delbanco  v.  Singletary,  40  Fed.  R.  177.  i-  McRratney  v.  Usher,  1  Dill.  367. 

6  Anderson  v.  Appleton,  32   Fed.  R.  18  Miller  v.  f  obin,  18  Fed.  R.  609. 
855 ;  Delbanco  v.  Singletary,  40  Fed.  R. 
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under  the  provisions  of  this  act,  proceed  therein  as  if  the  suit 
had  been  originally  commenced  in  said  Circuit  Court,  and  the 
same  proceedings  had  been  taken  in  such  suit  in  said  Circuit 
Court  as  shall  have  been  had  therein  in  said  State  court  prior 
to  its  removal."  ^  If  the  suit  in  the  State  court  is  in  its  nature 
an  action  at  common  law,  no  repleader  is  necessary  after  the 
removal.^  When  it  is  in  its  nature  equitable,  a  repleader  is  cus- 
tomary, but  not  indispensable  if  the  allegations  in  the  pleading 
in  the  State  court  are  sufficient.^  When  the  suit  in  the  State 
court  unites  legal  and  equitable  grounds  of  relief  or  defense,  as 
authorized  by  the  State  statute,  it  may  be  recast  into  two  cases 
after  the  removal.^  In  such  a  case  a  repleader  is  necessary.^ 
The  necessity  of  a  repleader  may  be  raised  by  a  motion  for  a 
repleader^  or  by  a  demurrer.'^  If  no  repleader  is  then  had,  so 
much  of  the  pleadings  as  presents  matters  not  cognizable  on  that 
side  of  the  court  to  which  the  case  is  removed  will  be  stricken 
out  or  disregarded,  without  prejudice  to  its  presentation  in  a  new 
suit.^  When  the  plaintiff  proceeds  after  removal  upon  the  wrong 
side  of  the  court,  the  proper  practice  is  to  sustain  a  demurrer 
to  his  pleading,  without  prejudice  to  his  right  to  replead  on  the 
other  side  of  the  court.^ 

It  has  been  held  in  the  Eighth  Circuit  that,  if  the  suit  is  of  an 
equitable  nature,  the  defendant's  right  to  plead  does  not  expire 
till  the  second  rule-day  after  his  appearance,  although  his  answer 
■was  due  when  the  petition  for  a  removal  was  filed. ^^^     In  the 

§  391.     1  Act  of  March  3,  1875  (18  St.  ^  Hurt  v.  Hollingsworth,  100  U.  S.  100; 

at  L.  ch.  1.37,  p.  470),  §  6,  as  re-enacted  Lacroix  v.  Lyons,  27  Fed.  R.  403. 

in  act  of  March  3,  1887  (24  St.  at  L.  ch.  ^  Whittenton  Manuf.  Co.  v.  Memphis 

373).  &  O.  K.  P.  Co.,  19  Fed.  R.  273. 

2  Dart  V.  McKinney,  9  Blatchf.  359;  7  Perkins  r.  Hendryx,  23  Fed.  R.  418. 

Merchants'  &  M.  National  Bank  r.  Wheel-  »  Perkins  v.  Hendryx,  23  Fed.  R.  418  ; 

er,  13  Rlatchf.  218;  Bills  v.  New  Orleans,  Lacroix    v.  Lyons,   27  Fed.   R.  403;  La 

St.  L.  &  C.   R.  R.   Co.,  13   Blatchf.  227.  Mothe    Manuf.    Co.    v.    National    Tiihe 

But  see  Whittenton  )'.   Memphis  &  O.  R.  Works   Co.,  15  Blatchf.  482;    Phelps  v. 

P.  Co.,  19  Fed.  R.  273  ;  Northern  Pacific  Elliott,  26  Fed.  R.  881 ;  Northern  Pacific 

R.  R.  Co.  V.  Paine,  119  U.  S.  .501.  R.  R.  Co  v.  Paine,  119  U.  S.  5U1,  563. 

'  Dillon   on  Removal  of  Causes,  §   47  ^  Perkins  v.  Hendryx,  23  Fed.  R.  418, 

(4th  ed.),  p.  7fi.     But  see  Whittenton  v.  419;    Bacon    v.   Felt,   38    Fed.   R.   870. 

Memphis  &  O.  R.  P.  Co.,  19  Fed.  Hep.  But   see  Pilla  v.  German   School  Ass'n, 

273.  23   Fed.  R.  700,  702;    Phelps  v.  Elliott, 

*  Perkins  v.  Hendryx,  23  Fed.  R   418;  26  Fed.  R.  881,  883;  Thompson  v.  Rail- 

Lacroix   v.  Lyons,  27   Fed.  R.  403;  La  road  Companies,  6  Wall.  134,  139;  Orton 

Mothe    Manuf.    Co.   v.    National    Tube  v.  Smith,  18  How.  263,  266. 

AVorks  Co.,   15  Blatchf  4.32;    Phelps  v.  lo  Webster    v.    Crothors,   1    Dill.    301. 

Elliott,  26  Fed.  R.  881 ;  Northern  Pacific  But  see  Heidecker  v.  Red  Star  Line  S.  S. 

R,  R.  Co.  V.  Paine,  119  U.  S.  561.  Co.,  32  Fed.  R.  706. 
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Second  and  Fourth  Circuits  it  has  been  said  that  the  time  for 
pleading  in  equity  and  at  common  law  is  suspended  until  the 
record  is  filed,  and  then  begins  to  run  again,  computing  with  it 
the  time  which  had  passed  in  the  State  court  before  the  re- 
moval." In  the  Sixth  Circuit  the  rule  seems  to  be,  that  the 
running  of  the  time  to  plead  is  suspended  till  the  time  fixed  by 
the  statute  for  the  filing  of  the  record,  although  the  record  is  filed 
by  order  of  the  court  before  the  statutory  time.^'-^  In  the  District 
of  Indiana,  at  common  law,  a  pleading  is  in  time  if  filed  before 
the  time  fixed  by  a  rule  of  the  State  court,  whether  general  or 
special. 1" 

The  authorities  disagree  as  to  whether  the  filing  of  a  petition 
and  bond  for  removal,  if  not  accompanied  by  a  general  appear- 
ance, prevents  a  motion  in  the  Federal  court  to  set  aside  the 
service  of  the  process  and  dismiss  the  suit  for  want  of  juris- 
diction of  the  person.^*      It  was  held,  under  the  Act  of  1875, 


"  Heidecker  v.  Red  Star  Line  S.  S.  Co., 
32  Fed.  R.  706;  Pelzer  Manuf.  Co.  v.  St. 
Paul  Fire  &  Marine  Ins.  Co.,  40  Fed.  R. 
185. 

12  Torrent  v.  S.  K.  Martin  Lumber  Co., 
37  Fed.  R.  727. 

'*  Amsden  v.  Norwich  Union  Fire  Ins. 
Soc,  44  Fed.  R.  515. 

14  Tlie  following  cases  hold  that  after 
removal  such  a  motion  may  be  made  : 
Bentlif  v.  London  &  C.  F.  Corp.,  Ld.,  44 
Fed.  R.  667,  068. 

Wallace,  J. :  "  Two  questions  arise  in 
this  case  :  First,  Whether  the  State  court 
from  which  this  suit  was  removed  ac- 
quired any  jurisdiction  to  render  a  judg- 
ment in  the  action  against  the  defendant ; 
and  second,  whether  the  defendant,  after 
removing  the  suit  to  this  court,  can  have  it 
dismissed  upon  the  ground  that  the  State 
Court  did  not  have  jurisdiction.  Tlie  Code 
of  Civil  Procedure  of  this  State  (section 
482,  suhd.  .S),  as  construed  by  the  iiighest 
court  of  the  State,  authorizes  an  action  to 
be  commenced  against  a  foreign  corpora- 
tion, if  the  cause  of  action  arose  here, 
which  neither  does  business  nor  has  a 
place  of  business  or  property  within  the 
State,  by  the  service  of  a  summons  upon 
a  director  who  may  be  found  here,  al- 
though when  found,  not  here  in  any  of- 
ficial capacity  or  in  the  business  of  the 
corporation.     Hiller  v.  Railroad  Co.,   70 


N.  Y.  223 ;  Pope  v.  Manufacturing  Co., 
87  N.  Y.  137.  The  question  of  the  juris- 
diction of  the  State  court  in  the  present 
case  depends  upon  the  efficacy  of  such  a 
service  of  process.  For  the  reasons  stated 
in  the  judgment  of  this  court  in  Good- 
hope  Co.  I'.  Railway  Barb-Fencing  Co., 
22  Fed.  Rep.  635,  a  personal  judgment 
obtained  in  a  suit  commenced  by  such  a 
service  only,  the  defendant  not  appear- 
ing, would  not  be  enforced  in  this  court. 
If  the  suit  had  been  commenced  by  the 
attacliment  of  property  of  the  defendant 
found  here,  a  different  case  would  be  pre- 
sented ;  but  if  the  action  in  the  State 
court  had  proceeded  to  judgment,  and 
property  belonging  to  the  defendant  and 
found  here  had  been  seized  and  sold  on 
execution  issued  upon  the  judgment,  the 
defendant  could  have  resorted  to  this 
court  to  recover  its  value  upon  tlie  theory 
that  the  judgment  was  a  nullity.  St. 
Clair  V.  Cox, ^106  U.  S.  3.30.  1  Sup.  Ct. 
Rep.  354;  Pennoyer  r.  Neff,  95  U.  S. 
714.  Upon  the  authority  of  these  cases 
it  seems  entirely  clear  that  the  State 
court  never  acquired  jurisdiction  to  ad- 
judicate the  action. 

"  If  the  plaintiff  could  not  have  obtained 
a  judgment  in  the  State  court  which 
would  have  any  validity  whatever  when 
called  in  question  here,  because  of  want 
of  jurisdiction,  what  reason  is  there  for 
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that  when  a  defendant  was  properly  within  the  jurisdiction  of 
the  State  court,  he  could  not,  after  the  removal,  have  the  suit 
dismissed  upon  the  ground  that  he  was  not  served  within  that 
Federal  district.^^  It  has  been  held,  under  the  Act  of  1887,  that 
when  a  defendant  is  properly  served  within  the  jurisdiction  of 
the  State  court,  the  suit  will  not  be  remanded  because  neither 
he  nor  the  plaintiff  resides  within  the  Federal  judicial  district.^^ 
"  Wherever  there  is  a  total  absence  of  jurisdiction  over  the  subject- 
matter  in  the  State  court,  so  that  it  had  no  power  to  entertain  the 
suit  in  which  the  controversy  was  sought  to  be  litigated  in  its 
then  existing  or  any  other  form,  there  can  be  no  jurisdiction  in 
the  Federal  court  to  entertain  it  on  removal,  although  in  some 
other  form  it  would  have  plenary  jurisdiction  over  the  case  made 
between  the  parties,"  ^'     If  after  amendment  the  pleadings  do  not 


denying  to  the  defendant  the  right  to 
challenge  the  jurisdiction  at  the  threshold 
of  the  controversy  "?  An  alien,  or  a  citi- 
zen of  another  State,  sued  in  a  State 
court  other  than  that  of  the  State  in 
which  he  resides  is  entitled,  by  removing 
the  suit,  to  have  all  questions  involved 
in  it  lieard  and  disposed  of  by  the  Federal 
court.  The  sole  object  of  the  constitu- 
tional and  statutory  provisions  conferring 
jurisdiction  upon  Federal  courts  in  behalf 
of  aliens  and  citizens  of  other  States  is 
that  they  may  seek  a  trial  and  decision 
in  these  courts  of  questions  v?hich  they 
are  unwilling  to  submit  to  the  judgment 
of  the  State  tribunals.  There  are  ex- 
pressions in  the  cases  of  Sayles  i\  N.  W. 
Ins.  Co.,  2  Curt.  212,  and  Bushnell  v. 
Kennedy,  9  Wall.  387,  favorable  to  tlie 
contention  for  the  plaintiff  here,  and  to  the 
effect  that  a  party  who  has  removed  a 
suit  from  the  State  court  cannot  dismiss 
it  in  the  Inderal  court  upon  the  ground 
that  the  State  court  did  not  have  juris- 
diction of  tlie  action.  Tiiese  expressions, 
however,  were  unnecessary  to  the  deci- 
sion of  the  cases,  and  since  they  were  re- 
ported there  have  been  numerous  deci- 
sions of  circuit  courts  to  the  contrary. 
"  Parrott  v.  Ala.  G.  L.  I.  Co.,  6  Fed.  R. 
391  ;  Atcliison  v.  Morris,  11  Fed.  R.  682; 
Small  V.  Montgomery,  17  Fed.  R.  8G5  ; 
Hendrickson  v.  Railroad  Co.,  22  Fed.  R. 
569 ;  Kauffman  v.  Kennedy,  25  Fed.  R. 
785;  Miner  r.  Markham,  28  Fed.  R.  387; 
Perkins    v.  Hendryx,  40   Fed.   R.    657; 


Golden  v.  Morning  News,  42  Fed.  R. 
112.  The  last  case  was  a  decision  of  this 
court  by  Judge  Lacombe.  The  proposi- 
tion thus  decided  ought  not  to  be  regarded 
in  this  court  as  disputable.  The  motion 
by  the  defendant  to  set  aside  the  service 
of  process,  and  dismiss  the  suit,  is  granted. 
The  motion  made  by  the  plaintiff  to  re- 
mand the  suit  to  the  State  court  is  with- 
out any  foundation  whatever,  and  is  de- 
nied." To  the  same  effect  are  Perkins  v. 
Hendryx,  40  Fed.  R.  657  ;  Hendrickson  v. 
Chicago,  R.  I.  &  P.  R.  R.  Co.,  22  Fed.  R. 
569;  Kauffman  v.  Kennedy,  25  Fed.  R. 
785;  Golden  v.  The  Morning  News  of 
New  Haven,  42  Fed.  R.  112  ;  Bentlif  v. 
London  &  C.  F.  Corp.,  Ld.,  44  Fed.  R.  667  ; 
Reifsnider  y.  American  Imp.  Pub  Co.,  45 
Fed.  R.  433  ;  Forrest  v.  Union  Pac.  R.  Co., 
47  Fed.  R.  1,  U.  S.  C.  C,  D.  Washing- 
ton. Contra,  Sayles  v.  N.  W.  Ins.  Co., 
2  Curt.  212;  Edwards  v.  Conn.  Mutual 
Life  Ins.  Co.,  20  Fed.  R.  452;  Tallman 
V.  Baltimore  &  0.  R.  R.  Co.,  45  Fed.  R. 
156.  See  §§  100,  101,  for  a  more  full  ex- 
planation of  the  cases. 

1*  P>iezen  i'.  Allemania  Fire  Ins.  Co  , 
30  Fed.  R.  349. 

w  Kansas  City  &  T.  R.  Co.  v.  Interstate 
Lumber  Co.,  37  Fed.  R.  3,  6 ;  Burck  v. 
Taylor,  39  Fed.  R.  581  ;  Ulde  v.  Burnhara, 
42  Fed.  R.  1 ;  Araato  v.  Northern  Pacific 
R.  R.  Co.,  46  Fed.  R.  561. 

"  Fidelity  Trust  Co.  v.  Gill  Car  Co., 
25  Fed.  R.  737,  739,  per  Hammond  J. 
Same  point,  Hummel  v.  Moore,  25  Fed.  R. 
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allege  the  jurisdictional  facts,  the  suit  will  not  be  dismissed  if 
they  appear  in  the  petition  for  the  removal. i*^  It  has  been  said 
that  "  a  removing  defendant  may  supplement  the  case  made  by 
his  petition  by  a  reference  to  the  facts  which  appear  elsewhere  in 
the  record  ;  but  it  has  never  been  decided  that  he  is  at  liberty  to 
abandon  the  ground  upon  which  his  petition  proceeds,  and  assert 
an  inconsistent  case,  and  it  would  be  contrary  to  the  spirit  of  the 
present  removal  act,  which  does  not  permit  a  plaintiff  to  remove 
a  suit,  to  permit  a  defendant  to  avail  himself  of  the  privilege  upon 
the  theory  that  the  suit  is  brought  in  his  interest,  and  he  is  in 
reality  the  plaintiff."  ^^  After  a  petition  and  bond  for  a  removal 
have  been  filed,  the  pleading  cannot  be  so  amended  by  a  reduc- 
tion of  the  amount  involved  as  to  defeat  the  jurisdiction  of  the 
Circuit  Court.^^  It  has  been  held  that  the  plaintiff  is  estopped 
from  claiming,  upon  a  motion  to  remand,  that  the  amount  of  his 
claim  is  less  than  alleged  in  his  pleading  in  the  State  court ; 
although  a  previous  suit  by  him  upon  the  same  claim  in  the  Fed- 
eral court  had  been  dismissed  upon  the  ground  that  the  matter 
in  dispute  was  less  than  the  jurisdictional  amount.^^  It  has  been 
said  that  if  the  amount  in  dispute  when  the  suit  is  commenced  is 
sufficient  to  authorize  a  removal,  no  subsequent  event  can  defeat 
the  right  to  remove  ;2^  but  there  is  a  ruling  at  circuit  to  the 
contrary .23  After  a  Circuit  Court  of  the  United  States  has  once 
rightfully  acquired  jurisdiction  of  a  cause  by  removal  or  original 
process,  an  amendment  bringing  in  new  parties  or  a  new  cause 
of  action  will  not  ordinarily  defeat  the  jurisdiction  ;2^  nor  will  a 
change  of  citizenship  of  either  party  defeat  the  jurisdiction  after 
it  has  once  attached.^^  Where  the  State  court  had  allowed  the 
intervention  of  a  person  not  named  in  the  original  pleading,  and 
the  intervener  removed  the  case,  a  remand  was  ordered  at  plain- 

.380;  Sutro  y.  Simpson,  14  Fed.   R.  .370 ;  22  Roberts  v  Nelson,  8  Blatclif.  74.  But 

Goldstein  v.  New  Orleans,  38  Fed.  R.  026.  see  Iowa  Homestead  Co.  v.  Des  Moines  N. 

Contra,  Kelly  v.  Virginia  Protection  Ins.  &  R.  R.  Co.,  8  Fed.  R.  97. 

Co.,  3  Hughes,  449.  23  Maine  y.  Oilman,  11  Fed.  R.  214.   See 

18  Briges  f.  Sperry,  05  U.  S.  401  ;  State  Nusshaum  v.  Northern  Ins.  Co.,  40  Fed. 
V.  Coosaw  Min.  Co  ,  45  Fed.  R.  804.  R.  337. 

19  Wallace,  J.,  in  Mayer  ;;.  Denver  T.&  21  Qber  r.  Gnllngher,  03  U.  S.  100, 
Ft.  W.  R.  Co.,  41  Fed.  R.  723  206;  Stewart  r.   Diinliam,  115  U.  S.  01, 

20  Kanouse  v.  Martin,  15  How.  198  ;  64.  But  see  Perry  v.  Clift,  .32  Fed.  R. 
Green  v.  Custard,  23  How.  484  ;  Wright  801.  See  also  Texas  Transportation  Co. 
V  Wells,  1  Pet.  C.  C.  220;  Roberts  v.  v.  Seelisison,  122  U.  S.  519;  Bacon  v. 
Nelson,  8  Blatchf.  74.  Felt,  38  Fed.  R.  870,  cited  supra,  §  384. 

21  Henderson  i^.  Cabell,  43  Fed.  R.  257.        25  Culver  v.  Woodruff,  5  Dill.  392. 
VOL.   II. —  11 
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tiff's  motion  after  he  had  amended  his  bill  so  as  to  leave  noth- 
ing affecting  the  intervener's  rights.^^ 

The  decisions  of  the  State  court,  on  a  demurrer  or  otherwise, 
made  in  the  case  before  its  removal  will  ordinarily  be  followed 
by  the  Circuit  Court.-'  If  it  is  desired  to  renew  a  motion  which 
the  State  court  has  denied,  leave  to  make  the  application  should 
first  be  applied  for  and  obtained.^^  When,  however,  at  the  time 
of  a  removal,  a  motion  was  pending  to  resettle  an  order  previousl}'- 
made,  the  Circuit  Court  entertained  the  application,  though  it 
refused  to  review  the  decision  upon  which  that  order  had  been 
entered.^^  A  receiver  appointed  by  a  State  court  may  be  dis- 
charged or  removed  by  the  Federal  court  after  a  removal .2*^ 

If  the  jurisdictional  facts  are  not  stated  in  the  petition,  an 
amendment  stating  them  cannot  be  allowed  in  the  Federal 
court.-^^  It  has  been  said  that  if  they  are  stated  informally, 
such  an  amendment  may  be  allowed.^^  An  answer  may  be  treated 
as  an  amendment  to  a  petition.^-^  An  amendment  cannot  be 
allowed  in  the  Supreme  Court ;  ^  nor  will  the  Supreme  Court 
reverse  any  judgment  for  the  refusal  of  the  Circuit  Court  to  grant 
leave  to  amend.^^ 

When  a  case  has  been  remanded,  a  second  petition  on  the  same 
grounds  cannot  be  filed.^^  But  a  removal  can  be  made  for  preju- 
dice or  local  influence  after  a  case  sought  to  be  removed  for  dif- 
ference of  citizenship  alone  has  been  remanded.^" 

It  has  been  held  at  circuit  that,  after  the  time  for  a  removal 
has  expired,  a  bond  previously  filed  can  be  amended,  or  a  new 

26  Iowa  Homestead  Co.  v.  Des  Moines,  *i  Crehore  ??.  Ohio  &  M.  Ry.  Co.,  131 
N.  &  R.  R.  Co  ,  8  Fed.  R.  99.  U.  S.  240  ;  Jackson  v.  Allen,  132  U.  S.  27. 

27  Bryant  v.  Thompson,  27  Fed.  R.  881  ;  But  see  Carr  v.  Fife,  45  Fed.  R.  209. 
Loomis  V.  Carrington,  18  Fed.  R.  97 ;  Dun-  ^2  Ayers  v.  Watson,  11.3  U.  S.  594,  598  ; 
can  V.  Gegan,  101  U.   S.  810;  Millicran  v.  Carson  v.  Dunham,  121  U.  S.  421.      But 
Lalance  &  G.    Manuf.    Co.,  21   Blatehf.  see   Crehore  v.  Ohio  &  M.  Ry.  Co.,  131 
407  ;  Bushnell  v.  Kennedy,  9  Wall.  387  ;  U.  S.  240;   Winnemans  v.  Edgington,  27 
Davis  V.  St.  Louis  &  S.  F.  R.  R.  Co.,  25  Fed.  R.  324,  326;  Freeman  v.  Butler,  39 
Fed.  R.  786  ;  Cleaver  v.  Traders'  Ins.  Co.,  Fed.  R.  1  ;  Jackson  v.  Allen,  1.32  U.  S  27. 
40  Fe.l.   R.  711  ;    Lookout  Mountain  R.  38  Carson  v.  Dunliam,  121  U.  S.  42L 
Co.  V.  Houston,  44  Fed.  R.  449.     But  see  8<  Cameron  v.  Hodges,  127  U.  S.  322. 
Spring  Co  v.  Knowlton,  103  U.  S.  49.  85  Ayers  v.  Watson,  137  U.  S.  584,  585. 

28  Carrington  v.   Florida  R.  R.  Co  ,  9  ^  St.  Paul  &  C.  R.  R.  Co.  v.  McLean, 
Blatehf.  468.  108  U.  S.  212,  217;  Johnston  v.  Donvan, 

29  .Milligan  v.  Lalance  &  G.  Manuf.  Co.,  30  Fed.  R.  395  ;  8.  c.  24  Blatch.  274.    But 
17  Fed.  H.  465.  see  Freeman  v.  Butler,  39  Fed.  R'.  1,  6. 

«'  Te.xas&St.  L.  Ry  Co.  v.  Rust,  17        37  Birdseye  t'.  ShaefEer,37Fed.  R.  82L 
Fed.  R.  275. 
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bond  substituted  to  remedy  an  error  or  informality,^^  such  as  an 
error  in  the  name  of  the  obligee ;  but  not  as  regards  an  error  of 
substance,  such  as  the  omission  of  any  sum  in  tlie  penal  clause,^ 
or  the  omission  of  the  provision  for  tlie  payment  of  costs ;  '^^  and 
that  an  order  allowing-  a  bond  to  be  filed  nimc  pro  tunc,  as  of  the 
date  of  the  filing  of  the  petition,  cannot  be  granted  after  the  time 
for  removal  has  expired.'*^ 

The  Federal  court  may  but  rarely  will  after  removal  enjoin  the 
State  court  from  proceeding  in  the  suit.^^  The  Supreme  Court  of 
the  United  States  will  not  grant  a  writ  of  prohibition  to  prevent  a 
State  court  from  proceeding  in  a  suit  after  its  removal.*^ 

A  party  does  not  waive  his  removal  proceedings  by  taking  a 
subsequent  proceeding  in  a  State  court,  such  as  a  motion  for  a 
continuance,  when  the  State  court  has  claimed  to  still  retain  its 
jurisdiction.^* 

§  392.  Effect  of  Removal,  —  The  statute  prescribes  as  follows 
concerning  the  effect  of  a  removal :  "  That  when  any  suit  shall 
be  removed  from  a  State  court  to  a  Circuit  Court  of  the  United 
States,  any  attachment  or  sequestration  of  the  goods  or  estate 
of  the  defendant  had  in  such  suit  in  the  State  court  shall  hold 
the  goods  or  estate  so  attached  or  sequestered  to  answer  the  final 
judgment  or  decree  in  the  same  manner  as  by  law  they  would 
have  been  held  to  answer  final  judgment  or  decree  had  it  been 
rendered  by  the  court  in  which  such  suit  was  commenced ;  and 
all  bonds,  undertakings,  or  security  given  by  either  party  in  such 
suit  prior  to  its  removal  shall  remain  valid  and  effectual,  not- 
withstandiug  said  removal ;  and  all  injunctions,  orders,  and  other 
proceedings  had  in  such  suit  prior  to  its  removal  shall  remain 
in  full  force  and  effect  until  dissolved  or  modified  by  the  court  to 
which  such  suit  shall  be  removed."  ^  The  Act  of  1875  provided 
that  upon  a  removal  "  any  bail  that  may  have  been  previously 
taken  shall  be  discharged."     This  clause  is  repealed  by  the  Act 

3»  Harris  v.  Delaware,  L.  &  W.  R.  Co.,  Baltimore  &  0.  R.  Co.  v.  Ford,. 35  Fed.  R. 

18  Fed.  R.  8:«  ;  Beede  i;.  Clieeney,  5  Fed.  170.     But  see  supra,  §§  211,  223. 

R.  388;  Defordi'.  MehafTy.lSFed.R.  481.  «  Chesapeake    &    Ohio   R.   R.   Co.   v. 

35  Austin    V.  Gagan,  39   Fed.  R.  620;  White,  111  U.  S.  134. 

Burdick  v.  Hale.  7  Biss.  96.  «  Baltimore  &  O.  R.  Co.  v.  Ford,  35 

*''  Torrey  V.  Grant  Locomotive  Works,  Fed.   R.   170;    Richards   v.  Incorporated 

14   Rlatchf.   269;  Webber  v.  Bishop,  13  Town  of  Rock  Rapids,  31  Fed.  R.  505. 

Fed.  R.  49;     Contra,  Deford  v.  Mehaffy,  §  392.   i  Section  4  of  act  of  March  3, 

13  Fed.  R.  481.  1875  (18  St.  at  L.  eh.  137,  p.  470);  as 

"  Austin  V.  Gagan,  39  Fed.  R.  626.  amended  in  act  of  March  3,  1887  (24  St. 

«  Wagner  v.  Drake,  31  Fed.  R.  849;  at  L.  ch.  373J. 
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of  1887,  and  such  bail  is  now,  therefore,  a  security  which  remains 
in  force.  It  has  been  held  at  circuit  that  an  attachment  levied 
in  the  State  court,  in  accordance  with  the  statutes  of  the  State, 
on  a  non-resident,  who  had  not  been  served  with  process  per- 
sonally, will  be  upheld  and  enforced  by  the  Federal  court  after 
removal,  although  the  Federal  court  had  no  jurisdiction  to  levy 
such  an  attachment  originally.-  A  stipulation  made  before  re- 
moval may  be  enforced  afterward.^  It  has  been  held  at  circuit 
that  after  removal  a  sheriff  cannot  amend  his  return  previously 
made  to  the  State  court ;  *  and  that  the  Federal  court  may  au- 
thorize its  marshal  to  take  into  his  custody  property  held  by  the 
sheriff  under  a  writ  of  the  State  court  issued  before  the  removal.^ 
A  receiver  appointed  before  the  removal  of  the  case  remains  in 
possession  until  himself  removed,  and  may  be  required  to  ac- 
count in  the  Federal  court.^  The  Federal  court  may  remove  or 
discharge  a  receiver  appointed  by  the  State  court  before  the  re- 
moval." It  has  been  held  at  circuit  that  the  Federal  court  can- 
not after  removal  punish  a  party  for  his  violation  before  the 
removal  of  an  order  of  the  State  court.^  An  order  of  the  State 
court  for  the  examination  of  a  party  after  issue  and  before  trial 
under  §  870  of  the  New  York  Code  of  Civil  Procedure  must  be 
vacated  after  removal  by  the  Federal  court.^  It  was  held  at 
circuit,  in  a  case  where,  before  the  removal,  a  deposition  had 
been  taken  down  in  shorthand,  but  not  signed,  that  the  Federal 
court  could  not  compel  the  witness  to  sign  the  deposition. ^^  A 
removal  operates  as  an  abandonment  of  an  appeal  from  an  inter- 
locutory order  not  appealable  in  the  Federal  court.^^  A  removal 
is  annlogous  to  a  change  of  venue,  not  to  an  appeal. ^^ 

§  393.  Remand.  —  The  statute  provides :  "  That  if,  in  any  suit 
commenced  in  a  Circuit  Court,  or  removed  from  a  State  court  to 
a  Circuit  Court  of  the  United  States,  it  shall  appear  to  the  satis- 
faction of  said  Circuit  Court,  at  any  time  after  such  suit  has  been 

2  Crocker  Nat.  Bank  jj.Pengenstecher,  ^  Texas  &  St.  L.  Ry.  Co.  v.  Rust,  17 

44  Fed.  R.  705.  Fed.  R.  275. 

8  Pholps  ,r.  Canada  Cent.  R.  Co.,  19  8  Kirk  v.  Milwaukee  D.  C.  Manuf  Co., 

Fed.  R.  801.  26  Fed.  R.  501.     But  see  Williams,  M.  & 

*  Tallman  v.  Baltimore  &  0.  R.  Co.,  45  R.  Co  v.  Raynor,  7  Biss.  245. 

Fed.  R.  156.     See  Stephens  v.  St.  Louis  "  Ex  parte  Fisk,  113  U.  S    713.     Sco 

&  S.  F.  R.  Co.,  47  Fed.  R.  5.30.  Pierce  v.  Union  Pae.  Ry.  Co.,  47  Fed.  R. 

5  Friedman  r.  Israel,  20  Fed.  R.  801.  709;  and  snp-n,  §  372. 

See  Dennistoun  i-.  Draper,  5  Blatchf.  .330.        lo  Arnold  v.  Kearney,  20  Fed.  R.  820. 

6  Hinckley  v.  Railroad  Co..  100  U.  S.         "  Freeman  i-.  Butler,  39  Fed.  R.  1. 
153;    Mack   v.  Jones,   31   Fed.   R.   189,        i-^  Davis  l-  St.  Louis  &  S.  F.  Ry.  Co.,  25 
196.  Fed.  R.  786,  787,  per  Brewer,  J. 
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brought  or  removed  thereto,  that  such  suit  does  not  really  and 
substantially  involve  a  dispute  or  controversy  properly  within  the 
jurisdiction  of  said  Circuit  Court,  or  tliat  the  parties  to  said  suit 
have  been  improperly  or  collusively  made  or  joined,  either  as 
plaintiffs  or  defendants,  for  the  purpose  of  creating  a  case  cog- 
nizable or  removable  under  this  act,  the  said  Circuit  Court  shall 
proceed  no  further  therein,  but  shall  dismiss  the  suit  or  remand 
it  to  the  court  from  which  it  was  removed,  as  justice  may  re- 
quire, and  shall  make  such  order  as  to  costs  as  shall  be  just."^ 
xV  case  which  was  properly  removed  cannot  be  remanded  by  con- 
sent.2  A  remand  for  w^ant  of  jurisdiction  may  be  made  at  the 
motion  of  the  party  who  removed  the  case.^  Such  a  motion  may 
be  made  after  a  verdict,*  or  it  seems  after  judgment  against  the 
moving  party  ;^  or  the  judgment  may  be  reversed  and  a  remand 
ordered  upon  an  appeal  by  the  party  who  removed  the  cause.^  In 
a  case  where,  after  overruling  a  motion  to  remand  a  cause  which 
had  been  removed  on  the  ground  that  a  plea  raised  a  Federal 
question,  a  demurrer  to  the  plea  was  sustained  ;  it  was  then  held 
that  there  was  no  longer  any  Federal  question  in  the  case,  and  a 
second  motion  to  remand  was  granted^  It  has  been  said  that 
when  the  jurisdiction  of  the  Federal  court  is  doubtful,  the  cause 
should  be  remanded.^ 

§  393.    1  18  St.  at  L.  472.  ch.  137,  §  5.  converse  is  the  rule.     When  it  is  settled 

See  siiprn,  §  243.  tliat  the  jurisdiction  of  tlie  court  in  a  re- 

2  Law  ton  v.  Bhtch,  .30  Fed.  R.  641.  moval  cause  is  doubtful,  all  doubt  as  to 

3  Mansfield,  C.  &L.  M.  Ry.  Co.  c.  Swan,  what  the  court  should  do  is  dispelled,  and 
111  U.  S.  379;  Lazensky  v.  Knights  of  the  cause  will  be  remanded.  This  rule  is 
Honor,  .32  Fed.  R.  417  ;  Ferguson  v.  Ross,  in  harmony  with  the  spirit  and  design  of 
38  Fed.  R,  Itjl.  the  act  of  Congress.     Congress  has  gone 

*  Ferguson   v.   Ross,  .38  Fed.   R.  101.  as  far  as  it  can  to  diminish  tlie  evils  re- 

But  see  Davies  v.  Lathrop,  13  Fed.  R.  suiting   from    questions   of    disputed   or 

56.5.  doubtful   jurisdiction    in    such    cases  by 

5  Lazensky  v.   Knights  of  Honor,  32  repealing  the  act  which  allowed  an  ap- 

Fed.  R.  417.  peal  or  writ  of  error  from  an  order  re- 

^  Mansfield,  C.   &  L.   M.   Ry.  Co.    )'.  niaiiding   a   cause.      Under   the   existing 

Swan,  111  U.  S.  379.  law,  an  order  remanding  a  cause  elimi- 

^  Hamblin  v.  Chicago  B.  &  Q.  R.  Co.,  nates  the  question    of  jurisdiction    from 

43  Fed.  R.  401.     But  see  Omaha   Horse  the  case,  and  remits  it  to  the  State  court 

Ry.  Co.  V.  Cable  Tramway  Co.  of  Omaha,  for  trial  upon  its  merits.     If  it  turns  out 

32  Fed  R.  727.  on  the  trial  of  the  cause  in  the  State  court 

**  Fitzgerald  !).  Missouri  Pac.  Ry.  Co.,  that  it  involves  a  Federal  question,  and 

4.5  t'ed.  R.  812,  820:   Caldwell.  J.:  "It  is  the  right  claimed  under  the  Federal  law 

urged  by  coimsel  for  the  defenilant  that  if  is  denied  to  the   party  claiming   it,  the 

it  is  doubtful  whether  the  cause  is  remov-  judgment  of  the  State  court  on  that  ques- 

able,  the  doubt  should  be  resolved  in  favor  tion   niay  be  reviewed  in    the    Supreme 

of  the  jurisdiction  of  this  court.     But  the  Court  of  the  United  States.     But  the  or- 
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Ill  a  case  where  the  remand  was  thus  made  after  a  verdict 
against  the  removing  party,  no  costs  were  imposed.^  In  the 
Supreme  Court,  when  a  judgment  or  decree  is  reversed  for  want 
of  jurisdiction,  costs  are  imposed  upon  the  party  who  sought  the 


der  remanding  the  cause  is  not  subject  to 
review,  and  the  case  is  finally  disposed  of 
on  its  merits,  and  the  litigation  ended. 
On  the  other  hand,  the  erroneous  as- 
sumption of  jurisdiction  in  a  removal 
cause  works  serious  hardship.  After  the 
delay  and  expense  incident  to  the  prepa- 
ration and  trial  of  a  case  on  its  merits, 
the  beaten  party  may  take  the  case  to 
the  Supreme  Court,  where  it  must  be  re- 
versed for  want  of  jurisdiction,  and  re- 
manded to  the  State  court.  Even  the 
party  who  removes  the  case  is  not  bound 
by  his  own  act,  but  if  beaten  on  the  mer- 
its in  the  circuit  court  may  appeal  to  the 
Supreme  Court,  and  will  there  be  heard 
to  say  that  the  circuit  court  erred  in 
taking  jurisdiction  of  the  case,  though  it 
did  so  on  his  own  petition  ;  and  after 
years  of  expensive  litigation  the  parties 
to  a  suit  improperly  removed  from  the 
State  court  find  themselves  just  where 
tliey  were  when  the  cause  was  removed. 
Everything  done  in  the  case  after  re- 
moval counts  for  nothing ;  the  case  is  no 
nearer  an  end  on  its  merits  than  when  it 
was  begun. 

"  If  the  refusal,  like  the  order  to  re- 
mand, settled  for  all  time  the  question  of 
jurisdiction,  and  the  case  was  retained 
for  trial  on  its  merits  only,  there  would 
be  more  reason  for  contending  tliat  the 
doubt  should  be  resolved  against  remand- 
ing the  case.  But,  as  we  have  seen,  if 
the  case  is  retained,  the  question  of  juris- 
diction remains  an  issue  for  final  deter- 
mination in  the  Supreme  Court,  on  the 
appeal  of  tlie  party  beaten  on  the  merits 
in  the  circuit  court.  The  case  of  First 
N.nt.  Bank  of  Chicago  v.  Corbin,  also  en- 
titled Graves  v.  Corbin,  132  U.  S.  571, 
501,  10  Sup.  Ct.  Rep.  190,  serves  to  illus- 
trate the  injustice  ami  hardship  likely  to 
residt  from  resolving  doubts  in  favor  of 
tlie  removability  of  cases.  That  case  was 
roniove<l  from  the  State  court  into  the 
circuit  court  on  the  petition  of  the  bank, 
a  defendant.  Upon  final  hearing  on  the 
merits  there  was  a  decree  in  favor  of  the 


plaintiff,  and  against  the  bank,  and  it  ap- 
pealed to  the  Supreme  Court,  and  in  that 
court  made  the  point  that  the  circuit 
court  acquired  no  jurisdiction  of  the 
cause  by  the  removal  on  its  own  peti- 
tion. Against  this  inconsistent,  and  what 
may  justly  be  termed  unconscionable, 
action  of  the  bank,  the  plaintiff  pro- 
tested, but  his  protest  was  in  vain.  The 
court  said  :  — 

"  '  It  is  suggested  that  it  is  a  hardship 
to  the  plaintiff  to  reverse  his  decree  for 
want  of  jurisdiction  in  the  Circuit  court 
after  he  has  prosecuted  his  suit  in  that 
court  successfully,  on  his  being  taken 
into  that  court  adversely  more  than  six 
years  ago.' 

"  But  the  court  could  not  relieve  from 
the  hardship,  and  the  judgment  had  to 
be  reversed  for  want  of  jurisdiction,  and 
the  cause  remanded  to  the  State  court. 
The  benefit  of  a  reasonable  doubt  should 
never  be  given  to  a  practice  that  pro- 
tracts and  fosters  litigation  and  multi- 
plies costs.  The  sound  rule  on  this 
subject  is  stated  by  Judge  Love  in  Kes- 
Binger  v.  Vannatta,  27  Fed.  R.  890.  That 
learned  and  experienced  judge  said  :  — 

"  '  It  is  the  constant  practice  of  this 
court  to  reiuand  causes  brought  here 
from  the  State  courts  in  cases  of  doubtful 
jurisdiction.  The  reason  of  this  practice 
is  obvious  and  conclusive.  In  the  first 
place,  the  jurisdiction  of  the  State  court 
is  unquestionable.  It  is,  at  least,  con- 
current witl)  this  court.  But  the  juris- 
diction of  this  court  depends  upon  special 
facts,  and  it  is  in  the  present  case,  to  say 
the  least,  doubtful.  It  is  the  safer  and 
wiser  course  to  send  a  cause  for  trial  to 
a  court  of  unquestioiuible  jurisdiction, 
rather  than  retain  it  here,  and  go  through 
all  the  forms  of  trial,  when  the  jurisdic- 
tion is  doubtful.' 

"It  is  needless  to  say  that  the  case  at 
bar  is  not  a  doubtful  one.  It  is  perfectly 
clear  it  must  be  remanded,  and  it  is  so 
ordered." 

9  Ferguson  i;.  Ross,  38  Fed.  R.  161. 
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jurisdiction  of  the  court  below,  either  by  original  process  or  by 
removal,  whether  he  is  rcspouJent  or  appellant.^'^ 

The  costs  imposed  upon  a  remand  are  the  docket  fee  of  twenty 
dollars  and  such  taxable  disbursements  as  have  been  mcurred  in 
the  Federal  court ;  ^^  but  not  disbursements  incurred  in  the  State 
court  after  the  petition  for  a  removal  was  filed.^^ 

A  delay  of  a  year  after  the  filing  of  a  petition  for  a  removal 
before  a  motion  to  remand  has  been  held  a  waiver  of  the  objection 
that  such  petition  was  filed  too  late ;  ^^  but  it  has  been  held  that 
the  court  may  of  its  own  motion  remand  a  suit  on  this  ground,^* 
and  delay  does  not  waive  a  jurisdictional  defect.^^ 

The  better  practice,  if  it  is  intended  to  deny  any  of  the  allega- 
tious  in  the  petition  for  a  removal,  is  to  file  a  plea  in  abate- 
ment ;  ^'^  but  it  seems  that  this  is  not  indispensable,  provided  a 
traverse  in  some  form  is  made.^'''  When  any  allegation  in  the 
petition  is  denied,  the  burden  of  proof  rests  on  the  petitioner. ^^ 
It  has  been  held  that  after  the  removal  a  State  sheriff  cannot 
amend  his  return  ;  ^^  that  the  sheriff's  return  cannot  be  contra- 
dicted as  to  matters  of  which  he  must  have  personal  and  official 
knowledge  as  to  manner  and  date  of  service  ;^*^  but  that  his  re- 
turn may  be  contradicted  as  to  other  matters,  as  the  fact  whether 
the  person  served  was  agent  of  a  corporation ;  ^^  and  that  the 
record  of  the  State  court  may  be  proved  by  oral  evidence  to  be 
erroneous.^     On  a  motion  to  remand  the  court  will  not  inquire 

10  Mansfield,  C.   &  L.   M.  Ky.  Co.  v.  Co.,  26  Fed.  R.  465  ;  Lacroix  v.  Lyons, 

Swan,  111  U.  S.  379;  Continental  Iiisur-  27  Fed.  K.  403;  Runisey  v.  Call,  28  Fed. 

ance  Co.  v.  Rhoads,  119  U.  S.  237  ;  Peper  R.  769  ;  Carson  v.  Dunham,  121  U.  S.  421  ; 

i;.  Fordyce,  119   U.  S.  469;    Everliart  v.  M'Donald  v.  Salem  C.  F.  M.  Co.,  31  Fed. 

Huntsville  CoUej^e,  120  U.  S.  223 ;  King  R.  577  ;  Johnson  v.  Accident  Ins.  Co.  of 

Bridge  Co.  v.  Otoe  County,  120  U.  S.  225  ;  North  America,  35  Fed.  R.  374 ;  Imperial 

Chapman  v.  Barney,  129  U.  S.  677 ;  Renin-  Refining  Co.  v.  Wyman,  38  Fed.  R.  574. 

sular  Iron  Co.  v.  Stone,  121  U.  S.  631.  i'  Beadleston  v.  Harpending,  32  Fed.  R. 

"  Josslynv.  Phillips, 27  Fed.  R.481.  644;  Anderson   v.  Appleton,  32   Fed.  R. 

12  Young   V.   Merchants'  Ins.    Co.,   29  855  ;  Morris  r.  Gilmer,  129  U.  S.  315;  Cur- 
Fed.  R.  273.  now  v.  Phoenix  Ins.  Co.,  44  Fed,  R.  305. 

^^  Miller  v.  Kent,  18  Fed.  R.  561  ;  Bal-  i^  Carson  i-.  Dunham,  121  U.  S.  421, 425. 

timore  &  0.  R.  R.  Co.  v.  Ford,  35  Fed.  R.  i^'  Tallman  v.  Baltimore  &  ().  R.  Co., 

170.  45   Fed.    R.    156.     Contra,   Richmond   v. 

1*  Bowers  v.  Supreme  Council  Ameri-  Brookings,  48  Fed.  R.  241. 

can  Legion  of  Honor,  45  Fed.  R.  81.  2"  Forrest  v.  Union  Pac.  R.  Co.,  47  Fed. 

i»  Jackson  v.  Allen,  1.32  U.  S.  27  ;  La-  R.  1,  2. 

zensky  v.  Knights  of  Honor,  32  Fed.  R.  -i  Tallman  v.  Baltimore  &  O.   R.  Co., 

417  ;  Ferguson  v.  Ross,  .38  Fed.  R.  161  ;  45  Fed.  R.  156  ;  Forrest  i;.  Union  Pac.  R. 

Bronson  v.  St.  Croix  Lumber  Co.,  35  Fed.  Co.,  47  Fed.  R.  1,  2. 

R  634  ;  Southworth  v.  Reid,  36  Fed  R.  451.  22  Stephens  v.  St.  Louis  &  S.  F.  R.  Co., 

I'i  Clarkhuft  r.  Wisconsin,  I.  &  N.  R.  R,  47  Fed.  R.  530. 
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as  to  the  truth  of  the  allegations  in  the  pleadings,^^  or  into  the 
sufficiency  of  the  allegations  in  the  complaint  or  bill  as  such,  or 
as  to  whether  the  complaint  or  bill  contains  a  good  cause  of 
action,  or  the  answer  a  good  defense,^  except,  when  it  is  claimed 
that  a  Federal  question  is  involved,  so  far  as  to  see  whether  a 
Federal  question  is  actually  raised.^^  Neither  the  State  nor  the 
Federal  court  should  deny  a  removal  upon  the  ground  simply  that 
the  averments  of  the  pleading  are  "  insufficient,  or  too  vague  to 
justify  a  court  of  equity  in  granting  the  relief  asked." ^6  When  the 
suit  is  "  in  its  general  nature  one  of  which  the  Circuit  Court  of 
the  United  States  could  rightfully  take  cognizance,"  it  is  for  that 
court,  after  the  case  is  docketed  there  and  on  final  hearing,  to 
determine  whether  the  allegations  and  proof  are  sufficient.  All 
questions  of  this  sort  must  be  tried  in  the  Federal  court.^^ 

The  Act  of  March  3, 1887,  provides  that  "  no  appeal  or  writ  of 
error  to  the  decision  of  the  Circuit  Court  remanding  a  cause  shall 
be  allowed."  ^^  Such  a  decision  cannot  be  reviewed  by  manda- 
mus.'-^^  Before  the  Act  of  March  3, 1891,  it  was  held  that  the 
Act  of  February  25, 1889,-^'^  gi^'iwg  the  Supreme  Court  jurisdiction 
by  writ  of  error  or  appeal  to  review  all  final  judgments  and  de- 
crees of  the  Circuit  Courts  in  which  a  question  of  jurisdiction 
arose,  did  not  allow  an  appeal  from  an  order  remanding  a  case 
to  a  State  court.^^  The  fact  that  the  order  of  remand  sustained 
a  demurrer  to  the  declaration  does  not  change  the  rule.^^  It  has 
been  held  that  the  Evarts  Act  of  March  3,  1891,  does  not  author- 
ize an  appeal  from  or  writ  of  error  to  the  order  of  a  Circuit 
Court  remanding  a  cause.^^  By  writ  of  error  to  the  final  judg- 
ment of  the  highest  court  of  the  State  in  which  a  decision  could 
be  had,  it  may  be  that  the  remand  can  be  reviewed.^^ 

28  Marshall  v.  Holmes,  141  U.  S.  589,  29  /„  re  Pennsylvania  Company,  137 
691  ;    Hax  v.  Caspar,  31  Fed.  R.  499.  U.  S.  451. 

24  Marsliall  v.  Holmes,  141  U.  S.  589,        ^^  25  St.  at  L.  ch.  236,  p.  693. 

591  ;  Flax  v.  Caspar,  31  Fed.  R.  499.  ^i  Richmond  &  D.  R.  Co.  v.  Tliouron, 

25  See  supra,  §§  17,  385  a,  note.  134  U.  S.  45 ;  Gurnee  v.  Patrick  County, 

26  Marshall  u.  Holmes,  141  U.  S.  589,     137  U.  S.  141. 

601.  3-  Gurnee  v.  Patrick  County,  137  U.  S. 

27  Stone  V.  South  Carolina,  117  U.  S.     141. 

4.30;  Burlington,  C.  R.  &  N.  Ry.  Co.  r.  »^  Chicago,    St.    P.    &    0.    Ry.    Co.    i'. 

Dimn,  12-2  U.  S.  513  ;  Kansas  City,  F.  S.  Roberts,  141   U.  S.  600, 

&  M.  R.  R.  Co.  V  l)aup:htry,l?.8U.'s.298,  84  Kan o use    v.    Martin,    14    How.    23; 

30.3.     But  see  Beadleston  y.  Plarpending,  stone  '•.  South  Carolina.  117  U.  S.  430; 

32  Fed.  R.  644.  Marshall  v.  Holmes,  141  U.  S.  580;  Fos- 

28  24  St.  at  L.  ch.  373,  p.  552.  ter's  Federal  Judiciary  Acts,  p.  31. 
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CHAPTER   XXX. 

PRACTICE   IN    ADMIRALTY, 
Bt  Charles  C.  Burlingham,  of  the  New  York  Bar. 

§  394.  LibeL  —  The  first  step  in  an  admiralty  suit  is  the  filing 
of  the  libel  with  the  clerk  of  the  District  Court.  Until  this  is 
done  process  will  not  issue.  The  form  of  the  libel  varies  in  the 
several  districts  with  the  methods  of  pleading  adopted  in  the 
respective  States,  not  by  force  of  any  rule  of  law  or  statute,  but 
by  a  natural  process  of  adaptation.  The  Supreme  Court,  in  its 
Admiralty  Rules,  has,  however,  laid  down  certain  positive  rules 
of  pleading.  The  libel  must  state  the  nature  of  tlie  cause  of 
action,  whether  of  contract,  tort,  or  damage,  salvage,  or  pos- 
session, or  otherwise,  as  the  case  may  be.  It  should  allege  that 
the  cause  is  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States  and  of  the  court.  If  the  proceeding  is  in  rem,  the 
libel  must  allege  that  the  property  proceeded  against  is  within 
the  district.  If  in  personam,  it  must  set  fortli  the  names,  occu- 
pations, and  places  of  residence  of  the  parties.^  In  its  substantial, 
as  distinguished  from  formal,  allegations  the  libel  follows  the 
analogies  of  equity.  It  should  "  propound  and  articulate  in  dis- 
tinct articles  the  various  allegations  of  fact  upon  which  the  libel- 
lant  relies  in  support  of  his  suit,  so  that  the  defendant  may  be 
enabled  to  answer  distinctly  and  separately  the  several  matters 
contained  in  each  article."  The  prayer  for  relief  should  specify 
the  form  of  process  sought.^  The  libel  should  be  verified.  If  the 
libcUaut  is  absent  from  the  district,  his  agent  or  attorney  may 
verify  it.  In  suits  brought  in  behalf  of  the  United  States,  the 
United  States  attorney  files  a  libel  of  information,  or,  as  it  is 
usually  termed,  an  information,  which  is  subject  to  the  same 
rules  as  a  libel.^     It  need  not,  however,  be  verified. 

§  394.   1  Rules  1  and  23  of  Rules  of         2  Ruig  23. 
Supreme  Court  in  Admiralty.  8  RqI^  22. 
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§  395.  Security  for  Libellanf  s  Costs.  —  The  Supreme  Court 
Rules  do  not  expressly  require  any  security  to  be  given  by  the 
libellant  for  costs  ;  but  in  many  of  the  districts  process  will  not 
issue  until  the  libellant  has  filed  with  the  clerk  a  stipulation  for 
costs.  This  is  conditioned  to  pay  all  costs  and  expenses  which 
shall  be  awarded  against  the  libellant  by  the  court,  or,  in  case  of 
an  appeal,  by  the  appellate  court.  In  the  New  York  districts  and 
in  New  Jersey  the  stipulation  is  for  $250  in  suits  in  rem,  and  for 
(3)100  in  suits  in  personam.  In  Connecticut  the  stipulation  is  for 
$150  in  all  cases.  Stipulations  are  executed  by  the  libellant  and 
one  surety,  who  must  reside  in  the  State  within  which  the  district 
is  situated.  If,  however,  the  libellant  is  a  non-resident,  he  must 
furnish  two  sureties.^  Seamen  suing  for  wages  for  services  on 
board  American  vessels,  and  salvors  coming  into  port  in  pos- 
session of  the  property  libelled,  are  not  required  to  give  security 
in  the  first  instance,  but  may  be  required  to  do  so  for  adequate 
cause  after  the  arrest  of  the  property .^  No  security  is  required 
of  the  United  States  in  its  proceedings,  as  costs  are  not  allowed 
against  the  government.^  Suits  may  be  brought  in  forma  pauperis 
upon  application  to  the  court. 

§  396.  Parties.  —  Persons  entitled  to  participate  in  the  recovery 
but  not  made  parties  in  the  original  libel,  may,  upon  petition,  be 
allowed  to  join  in  a  suit  as  co-libellants  on  such  terms  as  the 
court  deems  reasonable.  Seamen  claiming  wages  for  the  same 
voyage  are  not  permitted  to  prosecute  separate  suits.  Those  not 
included  in  the  original  libel  should  petition  to  be  made  co-libel- 
lants. If  they  file  a  second  libel,  they  will  be  denied  costs  in 
case  of  recovery,  and  suits  so  brought  will  be  consolidated,  on 
motion.  So,  suits  for  salvage  arising  out  of  services  participated 
in  by  several  vessels  will  be  consolidated  in  one  suit. 

A  libel  may  be  filed  against  more  than  one  vessel.  Thus,  in  a 
cause  of  collision,  the  owner  of  the  damaged  vessel  might  prop- 
erly proceed  against  the  tug  which  had  it  in  tow  and  a  third 
vessel.  So,  different  interests  may  be  proceeded  against  in  the 
same  suit,  as,  for  example,  in  a  cause  of  salvage,  the  vessel  salved, 
her  cargo,  and  her  freight  moneys. 

§  397.  Mesne  Process.  Joinder  of  Process  in  rem  and  in  per- 
sonam.—  The  process  issued  in   pursuance  of  the  prayer  of  the 

§  .30.5.   1  Rule  25  S.  D.  of  N.  Y.  3  The  Antelope,  12  Wheat.  546. 

2  RuleSS.  D.  ofN.  Y. 
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libel  is  cither  in  rem  or  in  personam.  A  joinder  of  the  two  forms 
of  proceeding  is  sometimes  permitted,  as  in  a  cause  of  collision 
against  a  ship  and  her  master.  The  decisions  of  the  several 
districts  are  not  uniform  on  this  question.  In  some  it  is  held 
that  the  Rules  of  the  Supreme  Court  (12  to  19)  which  pre- 
scribe the  form  of  proceeding  in  certain  specified  cases  are  ex- 
clusive, so  that  where  a  joinder  is  not  expressly  permitted  by 
the  I'ules  it  cannot  be  had.^  In  other  districts,  a  joinder  has 
been  sustained  in  cases  not  provided  for  by  the  Supreme  Court 
Rules.^ 

§  398.  Process  in  rem.  —  If  process  in  rem  is  prayed  for,  the 
clerk  issues  a  monition,  returnable  on  a  day  named,  which  recites 
the  filing  of  the  libel  and  its  prayer  for  relief,  and  directs  the 
marshal  to  arrest  the  property  proceeded  against,  describing  it, 
and  cites  all  persons  interested  therein  to  appear  on  the  return 
day  ^  and  answer  the  libel.  The  monition  should  be  delivered  to 
the  marshal,  who  must  thereupon  arrest  and  take  the  ship,  goods, 
or  other  thing  into  his  possession  for  safe  custody,  and  cause 
public  notice  thereof,  and  of  the  time  assigned  for  the  return  of 
process,  to  be  given  in  the  newspaper  within  the  district  desig- 
nated by  the  court.^  By  the  notice  all  persons  claiming  any 
interest  in  the  property  attached  are  notified  that  they  must 
present  their  claims  on  the  return  day,  or  their  default  will  be 
taken  and  the  property  condemned.^ 

§  399.  Cases  in  which  the  res  cannot  be  arrested.  —  The  puhlic 
vessels  or  other  property  of  the  United  States  or  of  a  foi-eign  sov- 
ereignty are  exempt  from  seizure  in  admiralty ;  ^  also  vessels 
which  are  the  property  of  a  State  or  municipal  corporation,  or  a 
department  thereof,  and  are  devoted  to  public  uses.^ 

Where  property  is  in  the  possession  of  the  United  States  gov- 
ernment, as,  for  example,  in  bonded  warehouse  or  elsewhere  in 
the  custody,  actual  or  constructive,  of  the  collector  of  customs,  it 
is  irrepleviable,  and  subject  only  to  the  orders  and  decrees  of  the 

§  397.    1  Tlie  Alida  (Circ.  E.  D.  Pa.),  the  notice  is  published  by  tlie  marshal 

12  Fed.  11.  8I."1  every  day  except  Sunday  for  fourteen 

■^  The  Monte  A.  (S.  Dist.  N.  Y.),  12  days  prior  to  the  return  of  process,  unless 

Fed.  R.  331.  the  claim  is  for  less  than  $.'>0,  in  which 

§  398.    1  In  the   Southern   District   of  case  only  three  days'  publication  is  neces- 

New  York  Tuesday  is  the  return  day  ;  in  sary. 

the  Eastern  District  it  is  Wednesday;  in  §  .399.    i  The  Fidelity  (Waitc,  C.  J.), 

New  .Jersey,  Monday.  16  Blatchf  569. 

■'-  Admiralty  Rule  9.  2  xhe  Protector,  20  Fed.  K.  207. 

^  In  the  Southern  District  of  New  York 
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Federal  courts.^  The  marshal  is  permitted  to  make  the  attach- 
ment without  taking  the  property  into  his  custody  by  leaving  with 
the  collector  or  person  in  charge  of  the  property  a  copy  of  the 
monition,  and  also  a  notice  requiring  such  person  to  detain  the 
property  in  custody  until  the  further  order  of  the  court.^  He  can- 
not take  actual  possession  of  the  property  without  the  express 
order  of  the  court.^ 

Property  actually  in  the  custody  of  a  sheriff  cannot  be  at- 
tached by  the  marshal.^  But  the  possession  of  a  sheriff  will  not 
defeat  the  operation  of  the  laws  of  the  United  States  imposing  for- 
feiture for  the  wrongful  act  of  the  owner  or  person  in  charge  of  a 
vessel.' 

Canal  boats  cannot  be  libelled  for  wages.^  But  whatever  the 
form  of  a  vessel  may  be,  if  she  is  not  engaged  in  navigating  canals 
she  is  not  a  canal  boat  within  the  meaning  of  the  statute.^ 

§  400.  Process  in  personam.  —  In  suits  in  personam,  the  process 
issued  is  either  a  simple  citation ,i  which  is  in  the  nature  of  a  sum- 
mons to  appear  and  answer,  or  a  citation  with  clause  of  foreign 
attachment.  The  latter  directs  the  marshal  to  cite  the  party  pro- 
ceeded against  to  appear  on  the  return  day ,2  and,  if  he  cannot  be 
found,  to  attach  his  goods  and  chattels,  describing  them,  and  if 
such  property  cannot  be  found,  his  credits  and  effects.^  This 
process  will  not  issue  for  a  sum  exceeding  five  hundred  dollars, 
unless  by  the  special  order  of  the  court  upon  proof  of  its  propri- 
ety."* In  case  of  foreign  attachment  the  marshal  serves  the  cita- 
tion upon  the  garnishee,  and  if  he  finds  goods  or  chattels  of  the 
respondent  in  the  hands  of  the  garnishee,  he  takes  them  into  his 
own  possession.  If  credits  only  are  found,  they  are  held  by  the 
garnishee  "to  answer  the  exigency  of  the  suit."" 

Although  the  Supreme  Court  Rules  still  contain  a  provision  for 
warrants  of  arrest  of  the  person,  such  process  cannot  be  issued 
by  courts  of  the  United  States  in  States  wdiere  imprisonment  for 

3  U.  S.  R.  S.  §9.34;  The  Conqueror,  §400.   1  The   words   "citation"   and 

49  Fed.  II.  99; /«  re  Fiissett,  142U.  S.  479.  "monition"    are   used    in    tiie    Supreme 

*  U.  S.  V.  One  Case  of  Silk,  4   Ren.  Court  Rules   interchangeably,   but  it   is 

•526.  C'oH^m,  Opinion  of  Attorney-General,  usual    to   confine  citation    to  process  ni 

February  24,  1888,  vol.  xix.  p.  101.  personam,  and  monition  to  process  in  rem. 

5  The  Conqueror,  49  Fed.  R.  99.  '^  In  the  New  Vork  districts,  process  in 

*"'  Taylor  i\  Carryl,  20  How.  583;  supra,  personam  may  be  served  at  any  time  not 

§  7.  less  than  three  days  before  the  return  day. 

^  U.  S.  V.  The  Reindeer,  2  Cliff.  57.  3  Admiralty  Rule  2. 

8  U.  S.  R.  S   §  42')!.  ■»  Admiralty  Rule  7. 

«  Smith  I'.  Canal  Boat  \Vm.  L.  Nor-  &  Admiralty  Rule  37. 
man,  49  Fed.  R.  285. 
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debt  has  been  abolished,  and  arrests  of  the  person  are  now  de- 
pendent upon  the  hxws  for  simihir  arrests  in  the  respective  States.*^ 

§  401.  Return  of  Process  and  Defaults.  —  On  the  return  day,  the 
marshal  having  returned  the  monition  to  the  clerk  with  proof  that 
he  has  seized  the  property  and  made  due  publication,  proclama- 
tion is  made  in  open  court,  and,  if  no  one  appears  to  claim  the 
property,  the  libellant  is  entitled  to  a  decree  by  default.  In  suits 
in  2}ersonam,  if  the  respondent,  when  served  with  the  citation, 
fails  to  appear,  his  default  is  taken  in  the  same  way.  So,  in  cases 
of  foreign  attachment,  where  goods  and  chattels  have  been  at- 
tached, the  default  of  the  respondent  may  be  taken.  Where  the 
property  attached  consists  of  credits  or  effects,  the  garnishee  is  re- 
quired to  appear  and  make  return  under  oath,  showing  the  prop- 
erty in  his  hands  belonging  to  the  respondent  at  the  time  the 
attachment  was  served,  and  at  the  time  of  the  return.  If  he  fails 
to  appear  or  to  make  such  an  affidavit  or  to  answer  the  interroga- 
tories put  to  him  as  to  the  property  of  the  respondent  in  his 
hands,  he  is  subject  to  the  compulsory  process  of  the  court,  and 
may  be  punished  for  contempt,  and  compelled  to  furnish  a  stipular 
tion.i  Upon  a  default  the  court  will  hear  the  cause  ex  parte  and 
"  adjudge  therein  as  to  law  and  justice  shall  appertain,"  '^  or 
for  convenience  will  refer  it  to  a  referee  to  ascertain  the  amount 
due  the  libellant. 

§  402.  Release  of  property  from  custody  of  Marshal.  Claim.  — 
The  owner  of  property  attached,  or  his  agent,  may  obtain  its  re- 
lease from  the  custody  of  the  marshal  by  filing  with  the  clerk  a 
claim  to  the  property,  and  either  depositing  in  the  court  a  sum 
sufficient  to  secure  the  amount  sued  for,  or  giving  a  bond  or  stip- 
ulation therefor.i  The  claim  must  state  under  oath  that  the 
claimant  is  the  true  and  bona  fide  owner  of  the  property  attached, 
and  that  no  other  person  is  the  owner  thereof.  If  put  in  by  an 
agent,  it  must  state  that  he  is  authorized  to  put  it  in ;  and  if  by 
the  master  of  a  ship,  that  he  is  the  bailee  thereof  for  the 
owner.2 

§  403.  Security  for  Defendant's  Costs.  —  A  claimant  must  file 
with  his  claim  a  stipulation  for  costs  similar  to  that  required  of 

6  Act  of  March  2,  1867,  U.  S.  R.  S.  2  Admiralty  Rule  29. 

§  990  ;    Admiralty   Rule   47  ;    Louisiana  §  402.   i  Admiralty  Rule  11. 

Insurance  Co.  v.  Nickerson,  2  Low.  310.  ^  Admiralty  Rule  26. 

§  401.   1  Admiralty  Rule  37. 
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a  libellant.^  So,  in  some  of  the  districts,  the  respondent  in  a  suit 
in  persoyuun  is  required  to  give  a  stipulation  for  costs,  or  his  ap- 
pearance or  answer  will  not  be  received  on  file.^  In  the  New 
York  districts  the  stipulation  is  for  $250  in  suits  in  rem,  and  for 
•$100  in  suits  in  personam.  It  is  not  necessary  to  obtain  the  ap- 
proval of  stipulations  for  costs  by  the  court  or  the  adverse  party 
before  filing  them  ;  but  the  sureties  must  justify  if  the  adverse 
party  requires  it. 

§  404.  stipulation  for  Value.  Sureties.  —  The  form  of  security 
required  in  order  to  obtain  the  release  of  property  from  custody  is 
either  a  bond  to  the  marshal  in  double  the  amount  claimed  in  the 
libel,  or  a  stipulation  for  the  value  of  the  property.  Such  a  stipu- 
lation is  called  a  stipulation  for  value.  Its  amount  is  determined 
by  an  appraisement,  unless  fixed  by  the  agreement  of  the  parties. 
Where  the  value  of  the  property  attached  is  much  greater  than 
the  amount  of  the  libellant's  claim,  the  parties  agree  upon  a  less 
value,  for  the  purposes  of  bonding  only,  sufficient  to  secure  the 
claim.  The  condition  of  a  stipulation  for  value  is  that  the  claim- 
ant will  appear  in  the  suit  and  abide  by  all  orders  of  the  court, 
interlocutory  or  final,  in  the  cause,  and  pay  the  money  awarded 
by  the  final  decree  rendered  by  the  District  Court,  or  by  the  ap- 
pellate court  if  any  appeal  intervene.^  The  stipulators  are  not 
liable  for  interest  on  the  sum  stipulated,  unless  expressly  provided 
for,  except  on  default  in  complying  with  the  terms  of  the  stipu- 
lation.2 

A  stipulation  for  value,  like  stipulations  for  costs,  must  be  exe- 
cuted by  two  sureties  if  the  principal  is  a  non-resident ;  if  he  is  a 
resident  of  the  district,  one  surety  is  enough.  Sureties  need  not 
be  freeholders,  but  they  must  be  residents  of  the  State  in  which 
the  district  is  situated.  A  bond  or  stipulation  for  value  cannot 
be  filed  unless  it  is  approved  either  by  the  libellant's  proctor,  or 
by  the  court  or  some  one  authorized  by  the  court  to  take  bail.^ 
In  order  to  obtain  the  approval  of  the  court,  the  claimant  should 
serve  upon  the  libellant's  proctor  a  notice  of  justification,  giving 
the  name,  occupation,  and  residence  of  each  of  the  sureties  pro- 
posed, and  the  time  and  place  at  which  the  libellant  may  attend 

§  403.   1  Admiralty  llule  26.  2  The  Ann  Caroline,  2  Wall.  538 ;  The 

2  Admiralty  Rule  25  ;  Rawson  v.  Lyon  Webb,  14  Wall.  40G ;  The  Wanata,  95  U. 

(S.  Diet.  N.  Y.),  15  Fed.  R.  831.  S.  600 ;  The  Sydney,  47  Fed.  R.  260. 

§  404.   1  Admiralty  Rules  10  and  11.  «  Admiralty  Rule  5. 
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and  examine  them.  Such  notice  should  be  served  a  reasonable 
time  before  the  examination.  In  the  New  York  districts  twenty- 
four  hours'  notice  is  required,  except  in  suits  for  wages,  when 
notice  may  be  given  instanter.  When  the  sureties  have  been  ex- 
amined, the  bond  should  be  presented  to  the  court  for  approval, 
on  notice. 

§  405.  Bond  to  the  Marshal.  —  Under  the  Act  of  Congress  of 
March  3,  1847  (§  941  of  the  Revised  Statutes),  property  attached 
must  be  discharged  from  custody  by  the  marshal  on  receiving 
from  the  claimant  a  bond  in  double  the  amount  claimed  by  the 
libellant,  with  sufficient  surety,  to  be  approved  by  the  judge  of  the 
court,  or,  in  his  absence,  by  the  collector  of  the  port,  conditioned 
to  answer  the  decree  of  the  court  in  the  cause.  This  statutory 
bond  is  under  seal,  and  in  that  respect  differs  from  the  stipula- 
tions peculiar  to  admiralty.  As  by  the  terms  of  the  statute  the 
marshal  is  required  to  discharge  the  property  on  receiving  such 
a  bond,  he  cannot  look  to  the  claimant  for  his  fees.  But  where 
a  stipulation  for  value  is  given,  the  marshal's  fees  must  be  paid 
by  the  claimant.  A  bond  under  the  act  differs  from  a  stipula- 
tion for  value  also  in  respect  to  tlie  manner  of  enforcing  it.  A 
summary  judgment  may  be  entered  against  both  the  claimant  and 
his  sureties  for  the  penal  sum  named  in  the  bond  ;  but  vrhere  a 
stipulation  for  value  has  been  given,  judgment  cannot  be  entered' 
against  the  sureties  in  the  first  instance.  In  case  a  decree  is  not 
satisfied  by  the  claimant,  an  order  will  be  granted  directing  the 
stipulators  to  show  cause  within  a  fixed  time  ^  why  execution 
should  not  issue,  and  if  the  stipulators  fail  to  fulfil  the  engage- 
ments of  their  stipulation  within  such  time,  judgment  is  entered 
against  them,  and  execution  issues. 

§  406.  Appraisement.  —  The  usual  method  of  obtaining  an  ap- 
praisement of  property  for  the  purpose  of  bonding  is  to  apply  to 
the  court  for  an  order  appointing  one  or  more  appraisers.  If 
the  parties  agree  upon  the  appraisers,  an  order  is  not  necessary. 
Before  acting,  appraisers  should  take  and  subscribe  before  the 
clerk  or  deputy  clerk  an  oath  or  affirmation  for  the  faithful  per- 
formance of  their  duties,  which  should  be  filed.  Notice  of  the 
time  and  place  of  making  the  appraisement  should  be  given  in 
writing  by  the  appraisers  to  the  proctors  in  the  cause,  and  should 

§  405.  1  In  the  New  York  districts,  copy  of  the  order  on  the  proctor  for  the 
within  four  days  of  the  service  of    a    claimant. 
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also  be  affixed  in  a  conspicuous  place  near  the  court  rooms,  where 
the  marshal  usually  affixes  his  notices.  Upon  completing  the  ap- 
praisement the  appraisers  should  make  and  sign  a  report,  which 
must  be  filed.  Exceptions  to  the  report  may  be  filed  by  the  par- 
ties, which  will  be  heard  by  the  court  on  notice. 

§  407.  Petition  to  bring  in  additional  Parties  under  Rule  59.  — 
Where  the  claimant  of  a  vessel  proceeded  against,  or  a  respondent 
in  a  suit  in  persoiiam,  desires  to  have  some  other  vessel  or  person 
proceeded  against  in  the  same  suit  for  the  damage  claimed  by  the 
libellant,he  may  file  a  verified  petition,  containing  suitable  allega- 
tions, showing  negligence  in  such  other  vessel  or  person  contrib- 
uting to  such  damage,  and  the  particulars  thereof,  and  praying 
that  process  be  issued  against  such  vessel  or  person,  to  the  end 
that  they  may  be  proceeded  against  in  the  original  suit.  If  such 
process  is  duly  served,  the  suit  proceeds  as  if  the  vessel  or  party 
thus  brought  in  had  originally  been  proceeded  against.  The  peti- 
tion must  be  filed  before  or  at  the  time  the  petitioner  answers  the 
libel,  and  the  petitioner  must  give  a  stipulation,  with  sufficient 
sureties,  to  pay  to  the  libellant,  and  to  any  claimant  or  new  party 
brought  in,  all  costs,  damages,  and  expenses  that  may  be  awarded 
against  the  petitioner .^ 

A  party  thus  brought  in  must  give  the  same  bonds  as  he  would 
have  had  to  give  if  proceeded  against  by  the  libellant  in  the  first 
instance,  and  must  answer  both  the  libel  and  petition. 

Rule  59  was  adopted  by  the  Supreme  Court  in  consequence  of 
a  decision  of  the  District  Court  for  the  Southern  District  of  New 
York  in  a  collision  case,'''  and  by  its  terms  is  limited  to  causes  of 
damage  by  collision  ;  but  the  proceeding  has  been  extended  by  the 
courts  to  other  cases.  Thus,  in  a  suit  for  damage  to  cargo,  the 
charterers  of  a  vessel  have  been  made  respondents  upon  the  peti- 
tion of  the  owners ;  ^  and  wharfingers  have  been  brought  in  on 
the  petition  of  the  claimants  of  a  steamship  sued  for  negligence 
in  discharging  cargo  on  a  wharf  which  was  insufficient.* 

§408.  Answer,  when  filed.  Defenses  —  Contributory  Negligence, 
Limitations,  Laches.  —  The  answer  should  be  filed  upon  the  return 
day,  unless  further  time  is  allowed  by  the  court  or  the  libellant's 
proctor.  It  must  be  full,  explicit,  and  distinct  to  each  separate 
allegation  of  the  libel  in  the  same  order  as  numbered  in  the  libel. 

§  407.    1  Admiralty  Rule  59.  8  The  Alert,  44  Fed.  R.  685. 

2  The  Hudson,  15  Fed.  R.  162.  *  The  City  of  Lincoln,  25  Fed.  R.  835. 
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It  must  be  verified,  except  where  the  amount  involved  is  less 
than  150.1 

The  answer  may  set  up  defenses  by  way  of  counter-claim,  but 
no  affirmative  judgment  can  be  obtained  by  the  claimant  or  re- 
spondent without  filing  a  cross-libel. ^ 

Contributory  negligence  is  not  a  bar  to  a  recovery  in  admiralty.^ 
In  collision  cases,  where  both  vessels  are  found  guilty  of  fault 
contributing  to  the  collision,  and  only  one  of  them  is  injured,  the 
libellant  recovers  one-half  of  his  damages  ;  where  both  vessels  are 
injured,  the  damages  suffered  by  the  two  vessels  are  added  to- 
gether and  equally  divided,  and  the  vessel  which  suffers  most 
recovers  one  half  the  difference  between  the  amounts  of  their  re- 
spective losses.*  In  cases  of  tort  other  than  collision  the  same 
rule  has  frequently  been  applied ;  but,  although  the  Supreme 
Court  has  held  that  in  such  cases  contributory  negligence  does  not 
bar  a  recovery,  it  has  not  determined  whether  the  decree  should 
be  for  exactly  one  half  of  the  damages  sustained,  or  might,  in  the 
discretion  of  the  court,  be  for  a  greater  or  less  proportion  of  such 
damages.^ 

There  is  no  statutory  limit  of  time  in  which  suits  in  admiralty 
must  be  brought.  Laches  is,  however,  a  valid  defense,  the  delay 
which  will  defeat  a  suit  depending  in  every  case  upon  the  peculiar 
equitable  circumstances  of  the  case.^ 

§  409.  Tender.  A  tender  made  before  suit  is  of  no  avail  as  a 
defense  unless,  on  suit  brought,  it  is  deposited  in  court.  When 
a  tender  is  first  made  after  suit  brought,  it  must  include  inter- 
est up  to  the  next  term  of  the  court  and  the  taxable  costs  then 
accrued. 

§  410.  Exceptions.  Amendments.  —  Pleadings  may  be  ex- 
cepted to  for  surplusage,  irrelevancy,  impertinence,  or  scandal. 
Either  party  may  also  except  to  the  sufficiency,  fulness,  or  definite- 
ness  of  a  pleading. ^  Exceptions  should  specify  clearly  the  parts 
excepted  to.  The  party  against  whom  the  exceptions  are  taken 
should  notify  the  other  side  that  he  submits  to  them,  or  else  notice 
them  for  hearing  before  the  court.  If  the  defendant's  exceptions 
are  overruled,  he  must  file  his  answer  within  such  time  as  the 

§  408.     1  Admiralty  Rules  27  and  48.  «  Tlie  North  Star,  106  U.  S.  17. 

In  the  Soutiiern  District  of  New  York  all  ^  The  Max  Morris,  137  U.  S.  1. 

answers  must  be  verified.  6  Tlie  Key  City,  14  Wall.  653 ;  South- 

2  The  Reuben  Doud,  8  Fed.  R.  520.  ard  v.  Brady,  36  Fed.  R.  560. 

«  The  Max  Morris,  137  U.  S.  1.  §  410.     i  Admiralty  Rules  28  and  36. 
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court  allows.  Where  exceptions  are  peremptory,  as,  for  example, 
to  the  jurisdiction,  if  they  are  sustained,  judgment  may  be  entered 
in  favor  of  the  successful  party  ;  if  not  peremptory,  the  pleading 
excepted  to  must  be  amended.  Exceptions  to  a  libel  should  be 
filed  on  the  return  of  process.  The  time  within  which  exceptions 
to  an  answer  must  be  filed  is  determined  by  the  rules  or  practice 
of  the  several  districts.^ 

Great  freedom  of  amendment  is  allowed  in  admiralty.  In  mat- 
ters of  form,  pleadings  may  be  amended  at  any  time,  on  motion, 
as  of  course  ;  in  matters  of  substance  they  may  be  amended  at  any 
time  before  the  final  decree  upon  such  terms  as  the  court  shall 
impose.^ 

§  411.  Cross-libel.  —  A  defendant  cannot  recover  an  affirmative 
judgment  without  filing  a  cross-libel ;  ^  and  the  practice  of  stipu- 
lating that  the  answer  in  the  original  suit  operate  as  a  cross-libel 
has  been  expressly  disapproved  by  the  Supreme  Court.^ 

Whenever  a  cross-libel  is  filed  upon  any  counter-claim  arising 
out  of  tlie  same  cause  of  action  as  that  for  which  the  original 
libel  was  filed,  the  respondents  or  claimants,  as  the  case  may  be, 
must  give  security  in  the  usual  amount  and  form  to  respond  in 
damages  as  claimed  in  the  cross-libel,  unless  the  court  on  cause 
shown  shall  otherwise  direct.^  Upon  application  to  the  court, 
all  proceedings  upon  the  original  libel  will  be  stayed  until  such 
security  is  given."* 

§  412.  Interrogatories.  —  Interrogatories  may  be  annexed  either 
to  the  libel  ^  or  to  the  answer.^  They  must  be  answered  under 
oath  by  the  adverse  party,  unless  to  answer  them  would  expose 
him  to  prosecution  or  penalty  for  crime,  or  to  forfeiture  of  his 
property  for  a  penal  offence.^  The  party  interrogated  may  object 
to  the  interrogatories  on  the  ground  of  irrelevancy  or  imperti- 
nence, or  on  any  ground  for  which  exceptions  to  a  pleading  are 
permitted.*  The  defendant  must  answer  the  interrogatories  at 
tlie  same  time  that  he  files  his  answer.     The  time  within  which 

-  In  tlie  New  York  districts  the  libel-  Fed.  R.  637  ;  Empresa  Maritima  a  Vapor 

Innt  lias  four  days  from  tlie  filing  of  the  v.  N.  &  S.   American   Steam   Navigation 

claimoranswer  in  which  to  except  thereto.  Co.,  16  Fed.  R.  502. 

a  Admiralty  Rule  24.  §  412.      i  Admiralty  Rule  23  ;  Scobel 

§  411.     1  The  Reuben  Doud,  3 Fed.  R.  v.  Giles,  19  Fed.  R.  224;  The  Edwin  Bax- 

520.  ter,  32  Fed.  R.  296. 

2  Ward  V.  Chamberlain,  21   How.  572.  2  Ruig  32. 

8  Admiralty  Rule  53.  »  Rules  31  and  32. 

«  Vianello  v.  The  Credit  Lyonnais,  15  *  Rule  28. 
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the  libellant  must  answer  interrogatories  annexed  to  an  answer 
is  determined  by  the  rules  or  practice  of  the  several  districts.^ 
In  default  of  due  answer  to  interrogatories  the  court  may  adjudge 
the  party  in  default,  or  compel  his  answer  by  attachment,  or  take 
the  subject-matter  of  the  interrogatory  pro  confesso  in  favor  of  the 
other  party.^  Answers  to  interrogatories  are  parts  of  the  plead- 
ings and  do  not  stand  as  evidence  for  the  party  answering.''' 

§  413.  Trial.  —  In  mauy  of  the  districts,  as  in  New  Jersey  and 
Pennsylvania,  the  evidence  is  taken  before  the  clerk,  as  in  equity, 
and  the  court  merely  hears  the  case  summed  up.  The  proofs  are 
taken  subject  to  objections,  which  are  renewed  upon  the  trial  and 
then  passed  on  by  the  court.  In  other  districts,  as  in  Massachu- 
setts, New  York,  and  Connecticut,  the  witnesses  are  examined  in 
open  court.  The  judge  is  the  trier  of  the  facts  as  well  as  the  law. 
In  some  of  the  districts  experts  are  at  times  called  by  the  court 
to  sit  with  it  in  order  to  pass  upon  questions  of  navigation,  like 
the  Trinity  masters  in  the  English  practice.^  On  the  trial,  a  mo- 
tion should  not  be  made  to  dismiss  the  libel  on  the  libellant's 
proofs  alone,  except  where  the  defendant  does  not  intend  to  intro- 
duce any  evidence  in  his  own  behalf.  He  cannot  move  to  dismiss 
the  libel  on  the  libellant's  proofs,  and  then,  if  the  motion  is  denied, 
proceed  with  his  own  proofs. 

The  Revised  Statutes  provide  for  a  jury  trial  in  causes  relating 
to  any  matter  of  contract  or  tort  arising  upon  or  concerning  any 
vessel  of  twenty  tons  burden  or  upwards  enrolled  and  licensed  for 
the  coasting  trade,  and  at  the  time  employed  in  the  business  of 
commerce  and  navigation  between  places  in  different  States  and 
Territories  upon  the  lakes  and  navigal)le  waters  conuecting  the 
lakes.-  The  verdict  of  the  jury,  in  such  a  case,  is  reviewable  by 
appeal,  and  not  by  writ  of  error. ^ 

§  414.  Evidence.  Depositions. —  The  rules  of  evidence  are  the 
same  in  admiralty  as  in  other  causes  in  the  Federal  courts.  As, 
however,  an  appeal  in  admiralty  is  a  new  trial,  it  is  not  necessary 
to  take  exceptions  to  the  rulings  of  the  trial  judge.  All  the  rights 
of  the  appellant  are  preserved  by  the  noting  of  objections  in  the 

5  In  tlie  New  York  districts,  within  §413.  ^  The  Empire  (E.  D.  Mich.), 
four  days  from  the  filing  of  the  answer     19  Fed.  R.  558. 

and  interrogatories.  2  The  Erie  Belle,  20  Fed.  R.  63. 

6  Rule  32.  8  u.  S.  R.  S.  §  566;  Boyd  v.  Clark,  13 

7  Gushing  v.  Laird  (Blatchford,  J.),  6  Fed.  R.  908. 
Ben.  408  •  The  Serapis,  37  Fed.  R.  436. 
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District  Court.  In  admiralty  causes  much  of  the  evidence  is 
taken  de  bene  esse,  as  the  witnesses  are,  for  the  most  part,  sea- 
faring men.  The  practice  is  governed  by  §§  863-865  of  the 
Revised  Statutes.  The  powers  vested  in  commissioners  of  the 
Circuit  Court  are  now  extended  to  notaries  public.^ 

§  415.  Interlocutory  Decree  and  Reference.  —  The  question  of 
damages  is  seldom  tried  before  the  court.  In  case  the  libellant  is 
successful,  an  interlocutory  decree  is  entered,  by  which  it  is  re- 
ferred to  a  commissioner  or  referee  to  ascertain  the  damages  sus- 
tained by  the  libellant,  and  report  thereon  to  the  court.  Such  a 
referee  has  all  the  powers  of  the  court.  Unlike  a  master  taking 
proofs  before  trial,  he  rules  upon  questions  of  evidence.  Upon 
the  filing  of  the  report  by  the  commissioner,  the  successful  party 
should  serve  his  opponent  with  notice  of  the  filing,  and  of  a  mo- 
tion to  confirm  the  report,  and  thus  limit  the  time  within  which 
exceptions  may  be  filed  ;  or  the  report  may  be  confirmed  riisi  on 
motion,  without  notice,  on  the  return  day,  which  will  also  fix  the 
time  within  which  exceptions  may  be  filed.  The  party  filing  ex- 
ceptions should  notice  them  for  hearing.  They  must  be  specific.^ 
Upon  the  expiration  of  tlie  time  allowed  by  the  practice  of  the 
District  Court  for  the  filing  of  exceptions,  if  none  have  been  filed, 
a  final  decree  may  be  entered.  The  final  decree  should  contain 
a  provision  confirming  the  report.  It  is  not  necessary  to  enter  a 
special  order  of  confirmation.'^^ 

§  416.  Final  Decree.  —  The  form  of  the  final  decree  varies 
according  to  the  form  of  the  action  and  the  nature  of  the  secu- 
rity furnished.  In  suits  in  rem,  if  the  res  has  been  bonded  under 
the  Act  of  1847,  a  summary  judgment  for  the  amount  of  the 
bond  may  be  entered  against  the  claimant  and  his  sureties. 
Where  a  stipulation  for  value  has  been  given,  the  final  decree 
provides  that,  unless  the  decree  be  satisfied  or  proceedings 
thereon  be  stayed  on  appeal  within  the  time  and  in  the  manner 
prescribed  by  the  rules  and  practice  of  the  court,  the  stipulators 
for  costs  and  value  cause  the  engagements  of  their  stipulations 
to  be  performed,  or  show  cause  within  a  time  fixed  by  the  rulcs,^ 

§414.     1  Act  of   Aiiprast   15th,  1876,  filing  tlie  report  or  from  tlie  return  day  on 

ch.  304  ;  U.  S.  R.  S.  §  1778.  which  it  is  confirmed  nisi,  in  which  to  file 

§  415.     *  The  Commander-in-Chief,  1  exceptions. 
"Wall.  4.3.  §  416.      '  In  the  New  York  districts, 

2  In  the  New  York  districts  four  days  four  days, 
are  allowed  from  the  date  of  notice  of 
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or  on  the  first  day  of  jurisdiction  thereafter,  why  execution  should 
not  issue  against  their  property  to  enforce  satisfaction  of  the  de- 
cree. At  the  expiration  of  the  time  provided  by  the  rules  of  the 
several  districts,  and  on  proof  of  service  of  a  copy  of  the  decree 
on  the  proctors  for  the  unsuccessful  party,  the  court  will  grant 
an  order  to  show  cause  why  execution  should  not  issue  against 
the  stipulators.  In  suits  in  rem,  the  final  decree  always  provides 
for  the  condemnation  and  sale  of  the  res;  but  this  provision  is, 
of  course,  not  carried  out  by  an  actual  sale  if  the  res  has  been 
bonded.  The  bond  or  stipulation  takes  the  place  of  the  res,  which 
once  released  cannot  be  reached  again  by  process,  unless  it  be 
subject  to  execution  as  the  property  of  one  of  the  stipulators  or 
bondsmen.2  In  suits  in  personam,  the  decree  follows  the  form 
of  an  ordinary  decree  in  equity,  containing,  however,  a  provision 
for  judgment  against  the  stipulators  for  costs  similar  to  that  con- 
tained in  a  decree  against  stipulators  for  value.  A  decree  in  per- 
sonam cannot  be  entered  in  a  suit  in  rem.^ 

Where  two  vessels  are  proceeded  against  and  both  are  ad- 
judged in  fault,  the  decree  should  be  against  the  two  vessels 
and  their  respective  stipulators  severally,  each  for  one  moiety 
of  the  entire  damage,  interest,  and  costs,  so  far  as  the  stipulated 
value  of  each  vessel  extends,  and  should  provide  that  any  balance 
of  such  moiety  over  and  above  such  stipulated  value  of  either 
vessel,  or  which  the  libellant  shall  be  unable  to  collect  or  enforce, 
be  paid  by  the  other  vessel  or  its  stipulators  to  the  extent  of  the 
stipulated  value  thereof  beyond  the  moiety  due  from  said  vessel.* 
Where  both  the  libellant's  and  the  claimant's  vessels  are  in  fault, 
the  damage  done  to  both  vessels  is  added  together  in  one  mass  or 
sum  and  equally  divided,  and  a  decree  is  pronounced  in  favor  of 
the  vessel  which  has  suffered  the  most  against  the  other  vessel 
for  half  the  difference  between  the  amounts  of  their  respective 
losses.^ 

§  417.  Sales.  —  In  suits  in  rem,  where  a  default  has  been  taken, 
or  where,  although  a  defense  has  been  interposed,  the  res  has  not 
been  bonded,  the  final  decree  orders  the  clerk  to  issue  a  writ  of 
venditioni  exponas  to  the  marshal,  directing  him  to  sell  the  prop- 
erty in  his  custody  at  public  auction.     Such  a  sale  gives  the  pur- 

2  The  Union,  4  Blatclif.  90;  Tlie  •»  The  Alabama  and  Gamecock,  92  U.  S. 
Thales,  3  Ben.  .327.  695 

3  The  Zodiac,  5  Fed.  R.  220.  &  The  North  Star,  106  U.  S.  17,  28. 
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chaser  an  absolute  title,  good  as  against  all  the  world,  if  the 
proceedings  have  been  duly  taken.^  Sales  under  a  fieri  facias, 
on  the  other  hand,  convey  only  the  defendant's  interest  in  the 
property  sold.  In  no  case  will  a  sale  be  permitted  in  a  proceed- 
ing in  rem  by  default  or  by  consent  of  parties  unless  publication 
has  been  duly  made.  The  proceeds  of  sale  must  be  paid  over  by 
the  marshal  forthwith  to  the  clerk,  who  holds  them  in  the  Regis^ 
try .2  All  moneys  deposited  in  the  District  Court  are  thus  held 
in  the  Registry,  being  deposited  by  the  clerk  in  some  bank  desig- 
nated by  the  court  subject  to  its  order.^ 

§  418.  Sales  as  Perishable.  —  It  often  becomes  necessary,  from 
the  perishable  nature  or  condition  of  the  property  attached,  or  its 
liability  to  deterioration,  decay,  or  injury  by  being  detained  in 
custody,  to  sell  it  before  the  termination  of  the  suit.  In  such 
cases,  upon  application,  the  court  will  order  a  sale,  and  direct  the 
proceeds  to  be  brought  into  court  to  abide  the  event  of  the  suit.^ 
A  sale  will  not  be  allowed  merely  on  the  ground  that  the  expenses 
of  custody  pending  the  suit  may  be  a  burden  to  the  owners  of 
property. 

§  419.  Costs.  —  In  admiralty  causes  costs  are  subject  to  the 
same  rules  as  in  equity  causes  in  the  Federal  courts.  They  are,  of 
course,  in  the  discretion  of  the  court.  Where  damages  are  ap- 
portioned, costs  are  likewise  apportioned,  each  party  taxiug  a  full 
bill  of  costs,  and  the  party  whose  bill  of  costs  is  the  largest  re- 
covering half  the  difference  between  the  two  bills  as  taxed.^ 
This  is  true  where  the  libellant's  vessel  alone  has  suffered  dam- 
age, as  well  as  where  both  vessels  have  been  damaged.^  But  in 
such  a  case  the  libellant  will  be  allowed  the  full  costs  and  dis- 
bursements of  a  reference  made  necessary  by  the  act  of  the  de- 
fendant.^ If,  however,  the  defendant  offers  to  allow  the  damages 
to  be  assessed  at  a  certain  sura,  and  the  referee's  report  is  for  no 
greater  sum,  the  libellant  will  be  denied  costs  of  the  reference. 

Where  a  libellant  recovers  a  portion  of  his  damages  against  one 
vessel  and  a  portion  against  another,  he  recovers  costs  against 

§  417.     1  The  Trenton,  4  Fed.   R.  657.  R.  782.     Cmlm,  Tlie  Hercules,  20  Fed.  R. 

2  Admiralty  Rule  41.  205.     See  also  The  remisylvania,  15  Fed. 

8  U.  S.  R.  S.  §  095  ;    Admiralty  Rule  R.  814,  where  a  different  method  of  ap- 

42.  portionin<i  costs  \va.<  ailopted. 

§  418.     1  Admiralty  Rule  10.  »  Tiie  Doris  Eckhoff,  41  Fed.  R.  15G, 

§  419.     1  The  America,  02  U.  S.  4-32.  169. 
2  The  Warren  (Blatchford,  J.),  25  Fed. 
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the  vessels  in  similar  proportions.^  Where  a  libel  is  dismissed 
for  want  of  jurisdiction,  no  costs  are  allowed.^  Nor  can  costs  be 
recovered  against  the  United  States.*^  When  a  libellant  upon  his 
own  appeal  recovers  less  than  three  hundred  dollars,  exclusive  of 
costs,  he  cannot  recover  costs,  but,  in  the  discretion  of  the  court, 
may  be  adjudged  to  pay  costs  himself."  When  both  parties  ap- 
peal, and  the  decree  of  the  District  Court  is  not  disturbed,  it  is 
not  usual  to  allow  costs  to  either  party .^ 

§  420.  Interveners.  —  In  suits  in  rem  third  persons  often  desire 
to  intervene  for  their  own  interest  or  protection,  as,  for  example, 
where  there  are  many  claims  against  a  vessel,  and  one  libellant 
contests  the  claim  of  another,  either  on  the  merits  or  on  the 
question  of  amount  due.  Such  a  contestant  is  permitted  to  in- 
tervene in  a  suit  and  file  an  answer  or  petition  upon  giving 
security  for  costs. ^ 

§  421.  Petition  against  Proceeds  of  Sale.  —  The  proceeds  of  a 
sale  when  paid  into  the  Registry  take  the  place  of  the  res^  and 
may  be  proceeded  against  in  the  same  way  as  the  res  itself.  It  is 
not  necessary  to  issue  process  ;  any  person  having  an  interest  in 
the  fund  may  file  a  petition  against  the  proceeds,  in  which  he 
should  set  forth  his  cause  of  action,  and  allege  the  sale  and  pay- 
ment into  court  of  the  proceeds.^  This  petition  is  subject  to  all 
the  rules  applicable  to  libels.  After  the  claims  against  a  res  and 
its  proceeds  have  been  paid  or  otherwise  disposed  of  by  the  court, 
the  person  entitled  to  the  remnants  and  surplus  thereof  may  file 
a  petition  setting  forth  his  interest  and  obtain  thereon  an  order 
of  reference  to  determine  his  right  to  the  fund.  The  court  has 
power  to  distribute  the  surplus  proceeds  to  all  those  who  can  show 
a  vested  interest  therein,  in  the  order  of  their  several  priorities, 
no  matter  how  their  claims  originated.^ 

§  422.  Priorities.  —  When  the  proceeds  of  a  sale  or  the  amount 
of  a  stipulation  for  value  are  insufficient  to  satisfy  all  the  claims 
against  a  vessel  or  other  res^  it  becomes  necessary  for  the  court  to 
determine  the  order  in  which  the  claims  shall  be  paid.     The  court 

*  The    Alabama  and    Gamecock,   92         »  Tlie  William  Cox,  9  Fed.  R.  672; 

U.  S.  695.  McKeen  v,  Morse,  1  U.  S.  App.  7. 

5  The    McDonald,    4    Blatchf.     477  ;  §  420.     i  Admiralty  Rule  34. 
Wenbergf.  A  cargo  of  mineral  phosphate,          §421.     i  Admiralty  Rule  43  ;  Schuch- 
15  Fed.  R.  285,  288.  ardt  i.  Babidge,  19  How.  239. 

6  Tile  Antelope,  12  Wlieat.  546.  ^  The    Lottawanna,    21    Wall.    558, 

7  The  Cassius,  41  Fed.  R.  367 ;  U.  S.  582. 
R.  S.  §  968  ;  which,  however,  refers  in 
terms  only  to  the  Circuit  Court. 
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will  order  payment  in  accordance  with  the  priorities  as  settled  by 
the  admiralty  law,  without  reference  to  the  time  when  the  libel 
was  filed  or  the  decree  entered.  But  the  libellant  who  files  the 
first  libel  or  in  whose  suit  a  sale  is  had  has  a  priority  so  far  as 
costs  are  concerned.^ 

§  423.  Appeals  —  what  appealable  ;  to  what  Court.  —  An  ap- 
peal may  be  taken  from  the  final  decree  of  a  District  Court  in  all 
cases  in  which  the  matter  in  dispute  exceeds  the  sum  or  value  of 
$50,  exclusive  of  costs.^  The  appeal  must  now  be  taken,  except 
in  prize  cases,  to  the  Circuit  Court  of  Appeals,  the  decision  of 
which  court  is  final  in  all  admiralty  cases,  except  that  it  may  cer- 
tify to  the  Supreme  Court  any  questions  of  law  concerning  which 
it  desires  instruction,  or  the  Supreme  Court  may  itself  require  by 
certiorari  or  otherwise  such  a  case  to  be  certified  to  it  for  review 
and  determination.^ 

-  §424.  Appeals,  when  and  how  taken.  —  Appeals  must  be  taken 
within  six  months  after  the  entry  of  the  final  decree.^  But  the 
rules  of  the  District  Courts  fix  the  time  in  which,  if  the  appellant 
desires  to  stay  execution,  an  appeal  must  be  taken.^  An  appeal 
is  usually  taken  by  the  service  of  a  brief  notice  in  writing  on  the 
clerk  of  the  District  Court  and  the  proctor  for  the  adverse  party 
of  the  intention  of  the  appellant  to  appeal. ^ 

§425.  Practice  on  Appeals.  —  The  practice  on  appeals  in  ad- 
miralty is  now  analogous  to  the  former  practice  on  appeal  from 
the  Circuit  Courts  to  the  Supreme  Court,  rather  than  from  the 
District  to  the  Circuit  Courts.  The  rules  of  the  Circuit  Courts 
of  Appeals  as  to  supersedeas  and  cost  bonds,  citations,  returns, 
docketing  cases,  dismissal  of  appeals,  printing  records  and  briefs, 
motions,  arguments,  rehearings,  costs,  and  mandates  apply  as 
well  to  admiralty  as  to  equity.^ 

§  422.    1  The  Fanny,  2  Low.  508.  Rules  for  that  court  has  proposed  a  rule 

§  423.     1  U.  S.  R.  S.  §  631.  which  requires  the  appellant  to  state  in 

2  Act  of  March  3,  1891,  ch.  517,  §  6  liis  notice  of  appeal  whether  he  ilesires  to 

(2(J  St.  at  L.  828).  make  new  pleadings  or  take  now  evidence 

§  424.     1  Act  of  March  3,  1891,  ch.  517  on  the  appeal.     The  report  of  the  commit- 

§  11  (26  St.  at  L  820).  tee  was  submitted  December  21st,  1891. 
■•2  In  the  New  York  and  New  Jersey  dis-  §  425.     i  The  report  of  the  committee 

triuts  the  appellant  hasten  days  from  tiie  of  the  bar  of  the  Second  Circuit  rccom- 

entry  of  the  final  decree  in  which  to  ap-  mends  changes  in  the  rules  as  to  bonds, 

peal ;  in  Connecticut,  twelve.  returns,  and  records  in  admiralty,  and  sug- 

8  The  committee  of  the  bar  appointed  gests  that  the  assignment  of  errors  and 

by  the  Circuit  Court  of  Appeals  for  the  citation  be  dispensed  with  in  admiralty 

Second    Circuit    to  propose  Admiralty  appeals. 
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§  426.  Petition  of  Appeal.  —  111  some  respects  an  appeal  in  ad- 
miralty is  a  new  trial.  The  cause  is  tried  before  the  appellate 
court  de  novo.^  The  pleadings  may  be  amended,  and  new  proofs 
introduced,  or  a  new  decision  may  be  sought  on  the  pleadings  and 
proofs  which  were  before  the  District  Court.^  Within  ten  days 
from  the  taking  of  the  appeal  the  appellant  must  file  with  the  clerk 
of  the  District  Court,  and  serve  upon  the  proctor  for  the  appellee, 
a  petition  of  appeal,^  which  is  a  summary  statement  of  the  pro- 
ceedings in  the  cause,  showing  when  and  for  what  the  libel  was 
filed,  when  the  answer  was  filed,  and  what  relief  was  prayed  for 
in  it,  when  and  before  whom  the  cause  was  tried,  what  the  decree 
of  the  District  Court  was,  when  it  was  entered,  and  when  the  ap- 
peal therefrom  was  taken.  It  must  state  whether  the  appellant 
intends  to  make  new  allegations  or  proofs  in  the  Circuit  Court  of 
Appeals,  to  pray  different  relief,  or  to  seek  a  new  decision  on  the 
facts.  The  appellant  cannot  amend  his  pleadings  or  take  new 
proofs  in  the  appellate  court  unless  he  has  stated  his  intention  to 
do  so  in  his  petition  of  appeal.* 

§  427.  Bond  on  Appeal.  —  Unless  the  appellant  give  security 
for  damages  and  costs,  the  decree  of  the  District  Court  may  be 
enforced  at  the  expiration  of  the  time  limited  by  the  rules,  as  if 
there  had  been  no  appeal.  The  bond  runs  to  the  appellee,  and 
should  be  executed  by  the  appellant  and  two  sureties ;  but  it  is 
not  necessary  that  all  the  appellants  should  sign  the  boiid.^  The 
obligation  of  the  bond  is  that  the  appellant  will  prosecute  his  ap- 
peal to  effect,  and  answer  all  damages  and  costs  that  may  be  de- 
creed against  him  by  the  appellate  court,  if  he  fail  to  make  his 
appeal  good.  If  a  stay  of  execution  is  not  sought,  the  bond  may 
be  given  for  costs  only.  So,  if  the  security  given  in  the  District 
Court  is  by  its  terms  enforceable  in  the  appellate  court,  an  ad- 
ditional bond  for  the  whole  claim  will  not  be  exacted.  Security 
will  be  required  only  in  an  amount  sufficient  to  pay  the   costs 

§  42fi.     1  Irvine    v.    The  Hesper,  122  ment  of   the   proceedings   in   the  cause. 

U.  S.  256.  These  proposed  rules  do  away  with  the 

2  Tiie  Lucille,  19  Wall.  73.  necessity  for  a  petition  of  appeal. 

3  Tiie  rules  proposed  by  the  committee  *  Phenix  Ins.  Co.  r.  Liverpool  &  Great 
of  the  bar  of  the  Second  Circuit  require  Western  S.  S.  Co.,  22  Blatchf  372;  s.  c. 
the  appellant  to  state  in  his  notice  of  sub  iwm.  The  Montana,  22  Fed.  R.  715, 
appeal  whether  he  intends  to  make  new  730;  22  Fed.  R.  730. 

pleadings  or  take  new  proofs  on  appeal,  §427.     ^  Brockett  i;.  Brockett,  2  How. 

and  provide  that  the  apostles,  or  record     238. 
on  appeal,  must  contain  a  summary  state- 
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of  the  suit  and  damages  for  delay,  and  costs  and  interest  on  the 
appeal.2 

§  428.  Assignment  of  Errors.  —  The  rules  of  the  Circuit  Courts 
of  Appeal  provide  that  the  appellant  shall  file  an  assignment  of 
the  errors  which  he  intends  to  urge  on  appeal,  and  that  errors  not 
so  assigned  will  be  disregarded.  Rule  11  is  broad  enough  in  its 
terms  to  include  admiralty  causes.  It  is  therefore  necessary 
for  the  appellant  in  admiralty  to  file  a  formal  assignment  of 
errors.^ 

§  429.  Bill  of  Exceptions.  Record  on  Appeal.  —  A  bill  of  ex- 
ceptions is  not  required  on  an  appeal  in  admiralty  from  the  Dis- 
trict Court.  The  record  is  made  as  provided  in  Rule  52  of  the 
Rules  of  the  Supreme  Court  in  Admiralty.  It  should  contain  the 
style  of  the  court,  the  names  of  the  parties,  both  original  and  sub- 
stituted, the  process,  all  bail  and  stipulations,  and  if  a  sale  has 
been  made,  the  orders,  warrants,  and  reports  relating  thereto,  the 
pleadings,  testimony,  and  exhibits,  any  order  or  report  to  which 
exception  is  taken,  the  final  decree,  the  notice  and  petition  of  ap- 
peal, citation,  supersedeas,  assignment  of  errors,  and  the  opinion 
of  the  District  Judge.^  The  clerk  will,  however,  omit  any  of  the 
pleadings,  testimony,  or  exhibits  which  the  parties  agree  by  written 
stipulation  may  be  omitted. 

§  430.  New  Proofs  on  Appeal.  —  Although  an  appeal  in  ad- 
miralty opens  the  decree  of  the  lower  court,  and  gives  the  parties 
another  trial,  the  proofs  adduced  in  the  District  Court  are  invari- 
ably used  in  the  appellate  court.  If  new  proofs  are  taken,  the 
witnesses  are  examined  upon  notice  before  a  commissioner  or 
notary  public,^  and  their  depositions  are  offered  in  evidence  upon 

2  Circuit  Court  of  Appeals  Rule   13;  be  proposed,  and  if  not  accepted  by  the  ap- 

Tiie  Brantford  City,  32  Fed.  R.  324.  pellant  must  be  settled  before  the  District 

§  428.     1  In  tiie    Second  Circuit  it  is  Jud<;e  on  notice.     Rule  iv.  proposed  by 

proposed  to  dispense  with  the  assignment  committee  of  bar,  Sec.  3. 

of  errors  in  admiralty  causes.      Rule  xix.  §  430.   i  Admiralty  Rule  49.  This  rule 

proposed  by  committee  of  the  bar.  is  by  its  terms  confined   to  new  proofs 

§429.  1  In  the  Second  Circuit  it  is  "  taken  in  a  Circuit  Court,"  and  is  there- 
proposed  that,  where  the  appellant  ap-  fore  not  strictly  applicable  to  proofs  taken 
peals  specially  and  seeks  only  to  review  in  a  Court  of  Appeals.  Rule  x.  of  the 
one  or  more  questions  involved  in  the  rules  proposed  by  the  committee  of  the 
cause,  the  apostles,  or  record,  shall  con-  bar  of  the  Second  Circuit  requires  the  ap- 
tain  only  such  papers  and  proceedings  and  pellant  to  take  his  new  proofs  within 
evidence  as  are  necessary  to  review  the  thirty  days  after  the  apostles  are  filed,  and 
questions  raised  by  the  appeal ;  and  for  allows  tlie  appellee  twenty  days  after  the 
that  purpose,  the  appellant  is  required  to  appellant's  evidence  is  completed  in  which 
serve  a  case,  amendments  to  which  may  to  take  his  proofs. 
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the  hearing  of  the  appeal.  A  party  is  not  permitted  deliberately 
to  withhold  evidence  in  the  District  Court,  and  after  having  failed 
there  to  offer  it  in  the  appellate  court.^  Objections  to  the  taking 
or  admission  of  new  proofs  must  be  made  promptly,  and  if  the 
appellee  has  cause  to  show  why  new  proofs  should  not  be  offered, 
he  should  give  notice  thereof  to  the  Court  of  Appeals  at  the  open- 
ing of  the  term,  on  affidavits  stating  the  cause  intended  to  be 
shown.3  The  Act  of  February  16,  1875  (18  St.  at  L.  p.  315, 
eh.  77,  §  3),  which  required  the  Circuit  Court  to  make  findings 
of  fact  and  conclusions  of  law,  was  designed  to  relieve  the  Supreme 
Court  from  the  necessity  of  deciding  questions  of  fact  in  admi- 
ralty causes.  It  does  not  apply  to  appeals  to  the  Circuit  Court  of 
Appeals.'^ 

§  431.  Appeal  to  the  Supreme  Court.  —  When  a  court  of  appeals 
has  certified  a  question  to  the  Supreme  Court,  the  Supreme  Court 
may  either  give  its  instruction  on  the  questions  and  propositions 
certified  to  it,  which  are  binding  upon  the  Court  of  Appeals  in 
such  case,  or  may  require  that  the  whole  record  and  cause  be 
sent  up  to  it  for  its  consideration,  and  thereupon  decide  the  whole 
matter  in  controversy  in  the  same  manner  as  if  it  had  been 
brought  there  for  review  by  writ  of  error  or  appeal  .^ 

§  432.  Prohibition.  —  The  Supreme  Court  has  power  to  issue 
writs  of  prohibition  to  the  District  Courts  when  proceeding  as 
courts  of  admiralty.^  The  writ  will  be  issued  only  where  it 
clearly  appears  that  the  District  Court  is  about  to  assume  juris- 
diction of  a  matter  beyond  its  legal  cognizance.^  It  cannot  be 
used  as  a  substitute  for  other  remedies,  such  as  certiorari  or  ap- 
peal.^ Whether  the  writ  should  issue  or  not  depends  not  upon 
facts  stated  deliors  the  record,  but  upon  those  stated  in  the  record 
upon  which  the  District  Court  is  called  to  act.  Mere  matters  of 
defense,  whether  going  to  oust  the  jurisdiction  of  the  court  or  to 
establish  the  want  of  merits  in  the  libellant's  case,  cannot  be  ad- 
mitted under  the  petition  to  displace  the  right  of  the  District 
Court  to  entertain  the  suit.^ 

2  Tlie  Saunders,  23  Fed.  R.  303;  The  §  432.     i  U.    S.   R.   S.  §  688;  supra, 

Stoningtoii,  'Jo  Fed.  R.  621.  §  362. 

8  TlieStonington,2o  Fed.  R.  621.  '^  Smith  r.  Wliitney,  116  U.  S.  167, 176. 

*  The  Havilah  (U  S    Circuit  Court  of  3  Ex  parte  Gordon,  104  U.  S.  515;  Ex 

Appeals,  Second    Circuit,  October  Term,  parte  Pennsylvania.  101)  U.  S.  174;  Smith 

1891),  48  Fed.  R.  684,  1  U.  S.  App.  1.  v.  Whitney,  116  U   S.  167. 

§  431.  5  Act  of  March  3, 1891,  ch.  517,  *  Ex  parte  Easton,  95  U.  S.  68- 
§  6  (26  St.  at  L.  828). 
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The  proper  practice  is  to  apply  to  one  of  the  justices  of  the 
Supreme  Court  for  leave  to  file  a  suggestion  for  the  writ,  which 
is  a  verified  petition  setting  forth  the  facts  on  which  the  petitioner 
relies.^  Upon  filing  the  petition,  the  petitioner  should  apply  to 
the  court  ex  pai'te  for  a  rule  to  show  cause  why  the  writ  should 
not  issue.  This  is  served  upon  the  District  Judge,  who  makes 
a  return  setting  forth  the  proceedings  in  the  cause,  and  annexing 
a  certified  copy  of  the  records  and  papers  on  file  therein.  The 
proctor  for  the  libellant  in  the  cause  must  be  notified  of  the  time 
when  the  rule  is  returnable. 

§  433.  Mandamus. — The  Circuit  Courts  of  Appeal  have  the 
powers  possessed  by  the  Supreme  Court  and  the  Circuit  and  Dis- 
trict Courts,  by  virtue  of  §  716  of  the  Revised  Statutes,  to  issue 
all  writs,  not  specifically  provided  for  by  statute,  which  may  be 
necessary  for  the  exercise  of  their  respective  jurisdictions  and 
agreeable  to  the  usages  and  principles  of  law.^  Thus,  if  a  Dis- 
trict Court,  in  a  case  of  admiralty  and  maritime  jurisdiction,  re- 
fuses to  entertain  the  cause  or  to  pronounce  a  decree,  or  to  allow 
an  appeal  from  a  decree  when  interposed  according  to  the  rules 
prescribed  by  the  court  or  justified  by  the  general  principles  of 
the  admiralty  practice  recognized  in  the  courts  of  the  United 
States,  the  Circuit  Court  of  Appeals  may  issue  a  writ  of  manda- 
mus to  compel  the  District  Court  to  proceed  in  the  cause,  to  enter 
a  decree,  or  to  allow  an  appeal  upon  the  proper  requisitions  of  the 
law  being  complied  with  by  the  party .^  A  mandamus  will  issue 
to  compel  the  return  of  the  apostles,  or  record  on  appeal,  when 
unreasonably  delayed  by  the  District  Court  or  clerk.^ 

The  practice  on  application  for  the  writ  is  to  obtain  ex  imrte  an 
order  to  show  cause  why  the  writ  should  not  issue,  or  to  apply  to 
the  court  on  due  notice  upon  a  sworn  petition  or  complaint  set- 
ting forth  the  facts  which  entitle  the  relator  to  the  writ.* 

§  434.  Limitation  of  Liability,  —  Petition.  —  Proceedings  to  se- 
cure the  limitation  of  liability  given  to  shipowners  by  the  Act  of 
1851  (§§  4283  to  4289  of  the  Revised  Statutes)  and  amendments i 

5  In  United   States  v.  Peters,  3  Dall.  3  U.  S.  i-.  Gomez,  3  Wall.  752;  Ex  parte 

121,  a  suggestion  and  writ  are  set  out  in  Railroad  Co.,  !*5  U.  S.  221. 

full.  ■*  In  Ex  jKiiie  Brad.street,  7  Pet.  634, 

§  433.  1  Act  of  March  3,  1891,  di.SlT,  a  form  of  the  writ  is  sot  out  in  full. 

§  12  (26  St.  at  L.  829).     See  supra,  ^%  361,  §  434.    ^  Act  of  June  26,  1884,  ch.  121, 

363,  363  a,  364.  §  18  (23  St.   at  L.  57) ;  Act  of  June  19, 

■^  The  New   England,  (Story,  J.),    3  i886,ch.  421,  §  4  (24  St.  at  L.  80). 
Sumn.  496. 
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are  begun  by  the  filing  of  a  libel  or  petition  ^  in  the  District  Court ' 
for  the  district  in  which  the  vessel  or  owners  have  been  sued,  or 
in  which,  if  suit  has  not  been  brought,  the  vessel  then  is.*  The 
libel  or  petition  should  set  forth  the  facts  and  circumstances  on 
which  the  limitation  is  claimed,  and  pray  proper  relief.  As  soon 
as  the  petition  is  filed  the  court  will  grant  an  order,  either  appoint- 
ing appraisers  to  appraise,  the  amount  or  value  of  the  interest  of 
the  owner  or  owners  in  such  vessel  and  her  freight  for  the  voyage, 
or  referring  it  to  a  commissioner  to  take  proofs  of  such  value.^ 
Notice  of  the  application  for  the  appointment  of  appraisers  or  of 
the  reference  to  ascertain  values  must  be  given  to  all  persons  who 
have  brought  suit.  When  the  value  has  been  ascertained  to  the 
satisfaction  of  the  court,  it  will  make  an  order  for  the  payment  of 
the  amount  into  court,  or  for  the  giving  of  a  stipulation  with  sure- 
ties for  the  payment  thereof  into  court  whenever  ordered.  If  the 
owners  so  elect,  the  court  will,  without  appraisement,  make  an 
order  for  the  transfer  by  them  of  their  interest  in  the  vessel  and 
freight  to  a  trustee  to  be  appointed  by  the  court.^ 

§  435.  Same,  —  Monition.  —  Upon  the  payment  into  court  of 
the  value  ascertained,  or  the  giving  of  a  stipulation  therefor,  or 
the  transfer  to  a  trustee,  as  the  case  may  be,  the  court  must 
issue  a  monition  against  all  persons  claiming  damages  for  the 
loss  on  account  of  which  limitation  of  liability  is  sought,  citing 
them  to  appear  and  make  due  proof  of  their  claims  at  or  be- 
fore a  certain  time  to  be  named  in  the  writ,  not  less  than  three 
months  from  the  issuing  of  the  same.  Public  notice  of  the  moni- 
tion must  be  given  as  in  other  cases,  and  notice  must  also  be 
served  through  the  post-office  or  otherwise  as  the  court  may 
direct ;  and  on  the  application  of  the  owners  the  court  will  make 
an  order  restraining  the  further  prosecution  of  all  suits  against 
said  owners  in  respect  of  any  such  claims.^ 

§  436.  Same,  —  Proof  of  Claims.  —  Proof  of  all  claims  presented 
in  pursuance  of  the  monition  must  be  made  before  a  commissioner 
to  be  designated  by  the  court.  Upon  confirmation  of  the  commis- 
sioner's report,  after  hearing  any  exceptions  thereto,  the  moneys 

2  The  benefit  of  the  act  may  also  be         ^  Providence  &  N.  Y.  S.  S.  Co.  v.  Hill 

secured  by  means  of  proper  allegations  Mannf.  Co.,  109  U.  S.  578,  591. 
in  the  answer.     Tiie  Scotland,  105  U.  S.         ^  Admiralty  Rule  54. 
24.  §4.35.     1  Admiralty  Rule   54;  Prori- 

8  The  Mary  Lord,  31  Fed.  E.  416.  dence  &  N.  Y.  S.  S.  Co.  v.  Hill  Manuf. 

*  Admiralty  Rule  67.  Co.,  109  U.  S.  678,  692. 
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paid  or  secured  to  be  paid  into  court,  or  the  proceeds  of  the  ship 
and  freight,  after  payment  of  costs  and  expenses,  are  divided  pro 
rata  among  the  several  claimants  in  proportion  to  the  amount  of 
their  respective  claims  proved  and  confirmed,  saving  to  all  parties 
any  priority  to  which  they  may  be  legally  entitled.^ 

§  437.  Same,  —  Answer  ;  Trial.  —  The  owner  may  contest  his 
liability,  or  the  liability  of  his  vessel,  on  the  merits,  for  the  dam- 
age claimed,  independently  of  the  limitation  provided  by  the  stat- 
utes, in  which  case  he  must  state  in  his  libel  or  petition  the  facts 
and  circumstances  by  reason  of  which  he  claims  exemption  from 
liability.  And  any  person  claiming  damages  who  has  presented 
his  claim  to  the  commissioner  pursuant  to  the  monition  may  file 
an  answer  to  the  petition  contesting  the  right  of  the  petitioner  to 
either  an  exemption  or  a  limitation  of  liability.^  On  the  issues 
thus  joined,  the  parties  proceed  to  trial,  the  court  first  trying  the 
case  on  the  merits,  and  if  it  finds  the  petitioner  liable  for  the  loss 
or  damage  claimed,  then  trying  the  question  of  the  petitioner's 
right  to  a  limitation  under  the  statutes. 

§  438.  Proceedings  on  Seizures.  —  The  Judiciary  Act  of  1789 
gave  the  District  Courts  exclusive  jurisdiction  of  all  suits  for  pen- 
alties and  forfeitures  incurred  under  the  laws  of  the  United  States,^ 
but  subsequent  statutes  have  given  the  Circuit  Courts  jurisdiction 
of  particular  penalties  and  forfeitures.^  In  the  District  Court 
proceedings  for  the  condemnation  and  sale  of  goods  seized  are  in 
rem.  Where  the  seizure  was  made  on  land,  the  court  sits  as  a 
court  of  law  with  a  jury ;  where  tlie  seizure  was  made  on  water, 
the  court  sits  as  a  court  of  admiralty. 

Proceedings  in  admiralty  for  a  breach  of  the  revenue,  naviga- 
tion, or  other  laws  of  the  United  States  must  be  brought  in  the 
name  of  the  United  States.^  Proceedings  are  begun  by  filing  a 
libel  of  information  in  the  district  in  which  the  property  is  seized. 
The  information  must  state  the  place  of  seizure,  and  the  district 
within  wliich  the  property  is  brought,  and  where  it  then  is.  It 
must  propound  in  distinct  articles  the  matters  relied  on  as  grounds 
or.  causes  of  forfeiture,  and  aver  the  same  to  be  contrary  to  the 


§  436.     1  Admiralty  Rule  55;  Provi-         §  438.    i  U.  S.  R.  S.  §  563,  clauses  3 
dence  &  N.  Y.   S.  S.  Co.  r.  Hill  Manuf.     and  8 ;  U.  S.  v.  Mooney,  116  U.  S.  104. 
Co.,  109  U.  S.  578,  502.  2  u.  S.  R.  S.  §  629,  clauses  4,  5,  7,  and 

§  437.     1  Admiralty  Rule  56.  15  ;  Coffey  r.  U.  S.,  116  U.  S.  427. 

8  U.  S.  R.  S.  §  919. 
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form  of  the  statute  of  the  United  States  in  such  case  provided, 
which  must  be  specified.* 

Upon  the  filing  of  the  information  a  monition  will  issue,  and  the 
cause  will  proceed  as  in  other  suits  in  admiralty.  Notice  of  the 
seizure  and  of  the  substance  of  the  information  must  be  published 
for  fourteen  days  in  a  newspaper  published  near  the  place  of 
seizure,  and  must  also  be  posted  for  the  same  period  at  or  near 
the  place  of  trial.^  Where  a  default  is  entered  it  is  not  necessary 
for  the  government  to  take  proofs ;  a  decree  of  condemnation  and 
sale  may  be  entered  forthwith.  Fifteen  days'  notice  of  sale  is 
required.^ 

Property  seized  may  be  bonded  by  the  claimant  on  notice  to  the 
collector  of  customs  and  the  United  States  Attorney.''  When 
judgment  is  rendered  for  the  claimant,  but  the  court  certifies  that 
there  was  reasonable  cause  of  seizure,  the  claimant  is  not  entitled 
to  costs.^ 

§  439.  Proceedings  in  Prize  Causes.  —  The  District  Court  has 
original  and  exclusive  jurisdiction  in  prize  causes.^  The  Prize  Act, 
passed  by  Congress  June  30,  1864,  now  embodied  in  Title  LIV. 
of  the  Revised  Statutes,^  authorizes  the  District  Courts  to  appoint 
three  prize-commissioners  in  each  district,  one  of  whom  must  be 
a  retired  naval  officer.^  It  is  their  duty  to  receive  from  the  cap- 
tors the  documents  found  on  board  the  captured  ship,  or  having 
reference  to  the  captured  property,  and  return  them  to  the  court 
with  the  affidavit  of  the  prize-master  that  they  are  in  the  same 
condition  as  delivered  to  him ;  also  to  examine  the  prize  property 
as  soon  as  it  comes  within  the  district,  secure  it  by  seals,  and  re- 
port to  the  court  whether  any  part  of  it  is  in  a  condition  requiring 
immediate  sale,  and  anything  relating  to  its  condition,  custody,  or 
disposal  which  may  require  action  by  the  court.  They  are  also 
required  to  take  the  depositions  of  the  persons  captured  with,  or 
who  claim,  the  captured  property,  upon  standing  interrogatories 
prescribed  by  the  court.* 

These  depositions  are  returned  by  the  commissioner  to  the 
court,  and,  witli  the  documentary  evidence  o])tained  from  the  cap- 
tured property,  constitute  the  only  evidence  on  which  the  cause 

*  Supra,  §  394.      Admiralty  Rule  22  ;         »  U.  S.  R.  S.  §  970. 

Coffey  V.  U.  S.,  116  U.  S.  427,  435.  §  439.    i  U.  S.  R.  S.  §  563,  cl.  8. 

8  U.  S.  R.  S.  §  923.  2  u.  S.  R.  S.  §§  4613-4652. 

G  U.  S.  R.  S.  §  939.  8  U.  S.  R.  S.  §4621. 

•  U.  S.  R.  S.  §§  938  and  940.  *  U.  S.  R.  S.  §  4622. 


874  PRACTICE  IN  ADMIRALTY.         [CHAP.  XXX. 

is  heard  in  the  first  instance.  If  upon  this  evidence  the  case 
is  doubtful,  the  court  may  require  further  proofs  to  be  taken ;  but 
in  no  case  are  witnesses  examined  orally  before  the  court.^ 

At  any  time  after  the  property  is  brought  within  the  jurisdiction 
of  the  court  a  libel  may  be  filed  for  its  condemnation.^  The  pro- 
ceeding must  be  m  rem.  Where  the  capture  has  been  made  by  a 
public  vessel  of  the  United  States  the  libel  is  filed  in  the  name  of 
the  United  States  by  the  district  attorney.''  Where  the  capture  is 
made  by  a  privateer,  the  proceeding  is  begun  in  the  name  of  the 
captors  by  their  own  proctors. 

Upon  the  filing  of  the  libel  a  monition  will  issue,  which,  in  case 
the  captured  property  is  in  port,  is  served  by  the  marshal  in  the 
same  way  as  in  proceedings  for  forfeiture  under  the  revenue  laws. 
If  the  property  is  not  in  port,  as,  for  example,  where  it  has  been 
carried  into  a  foreign  port  and  there  delivered  upon  bail  by  the 
captors,  the  monition  must  be  served  on  the  parties  in  interest, 
their  agent,  or  proctor,  if  known  to  reside  in  the  district ;  other- 
wise by  publication  daily  in  one  of  the  newspapers  of  the  port  for 
ten  successive  days  preceding  the  return.^ 

Any  person  interested  in  the  property  who  wishes  to  contest 
the  capture  or  procure  restitution  of  the  property  captured,  must 
file  a  claim  thereto  under  oath.  If  on  the  return-day  no  claim  is 
interposed,  a  default  will  be  entered,  and  the  property  condemned. 
Suspension  of  proceedings  for  a  year  and  a  day  after  the  default 
is  allowed  only  where  it  is  doubtful,  upon  the  evidence,  whether 
the  captured  property  belongs  to  the  enemy  or  is  neutral.^ 

Prize  property  will  not  be  delivered  to  the  claimant  on  stipula- 
tion, deposit,  or  other  security,  except  where  there  has  been  a 
decree  of  restitution  and  the  captors  have  appealed  therefrom,  or 
where  the  court,  after  a  full  hearing  on  the  preparatory  proofs, 
has  refused  to  condemn  the  property,  and  has  given  the  captors 
leave  to  take  further  proofs,  or  where  the  claimant  satisfies  the 
court  that  the  property  has  a  peculiar  and  intrinsic  value  to  him, 
independent  of  its  market  value.  In  such  a  case  the  court  may 
deliver  the  property  on  stipulation  or  deposit  of  its  value,  if  satisfied 

5  The  Dos  Hermanos,  2  Wheat.  76 ;  ^  Prize  Rules  of  Southern  District  of 
The  Sir  William  Peel,  5  Wall.  617  ;  The    N.  Y.,  Rule  44. 

Ambrose  Light,  25  Fed.  R.  408.  ^  The  Julia,  2  Sprague,  164  ;  The  Fal- 

6  U.  S.  R.  S.  §  4618.  con,  Blatchf.  Prize  Cas.  62. 
■?  The  Palmyra,  12  Wheat.  1 ;  Jecker 

V.  Montgomery,  18  How.  110, 124. 
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that  the  rights  and  interests  of  the  United  States  and  the  captors,  or 
of  other  claimants,  will  not  be  prejudiced  thereby ;  but  a  satisfactory 
appraisement  must  first  be  made,  and  an  opportunity  given  to  the 
district  attorney  and  the  naval  prize-commissioner  to  be  heard  as 
to  the  appointment  of  appraisers-^*^ 

By  consent  of  the  captors  and  claimants,  or  upon  proof  that  the 
cargo  is  perishing,  perishable,  or  liable  to  deteriorate  or  depreciate, 
or  whenever  the  costs  of  keeping  the  same  are  disproportionate 
to  its  value,  the  court  will  order  a  sale  by  the  marshal,  the  pro- 
ceeds of  which  must  be  deposited  with  the  assistant  treasurer 
nearest  to  the  place  of  sale,  subject  to  the  order  of  the  court.^^ 

The  decree  of  the  court  is  either  for  condemnation  or  for  ac- 
quittal and  restitution.  In  case  of  condemnation  the  court  will 
order  testimony  to  be  taken  to  show  who  are  entitled  to  share  in 
the  distribution,  and  upon  such  testimony  will  make  the  final  de- 
cree. In  case  of  acquittal  the  court  will  decree  delivery  of  the 
property  or  its  proceeds,  if  it  has  been  sold,  to  the  claimant,  and 
may  award  damages  against  the  captors,  which  will  be  assessed 
by  commissioners  appointed  on  motion.^^  Where  there  was  prob- 
able cause  for  the  seizure,  damages  are  denied.^^ 

An  appeal  lies  from  the  final  decree  of  the  District  Court  direct 
to  the  Supreme  Court.^*  It  must  be  taken  within  thirty  days  after 
the  rendering  of  the  decree.^^ 

10  U.  S.  R.  S.  §  4626.  is  The  Thompson,  3  Wall.  155. 

"  U.  S.  R.  S.  §§  4627  and  4629 ,  The  "  Act  of  March  .3,  1891,  ch.  517,  §  5 

Pioneer,  Blatchf.    Prize   Cas.   61 ;     The  (26  St.  at  L.  827).     See   infra,  Chapter 

Sarah  and  Caroline,  Id.  123.  xxxiii. 

12  The  Anna  Maria,  2  Wheat.  327.    The  i&  U.   S.   R.   S.   §1009;   The  Nuestra 

Ambrose  Light,  25  Fed.  R.  408,  447.  Senora  de  Regla,  17  Wall.  29. 


VOL.   II.  —  13 


876  COURT   OF   CLAIMS.  [CHAP.  XXXI. 


CHAPTER  XXXI. 


COURT   OF   CLAIMS. 


§  440.  Organization  of  Court  of  Claims.  —  The  statutory  pro- 
visions providing  for  the  organization  of  the  Court  of  Claims  are 
as  follows  :  — 

"  The  Court  of  Claims,  established  by  the  Act  of  February 
twenty-four,  eighteen  hundred  and  fifty-five,  shall  be  continued. 
It  shall  consist  of  a  chief  justice  and  four  judges,  who  shall  be 
appointed  by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  and  hold  their  offices  during  good  behavior.  Each 
of  them  shall  take  an  oath  to  support  the  Constitution  of  the 
United  States,  and  to  discharge  faithfully  the  duties  of  his  office, 
and  shall  be  entitled  to  receive  an  annual  salary  of  four  thousand 
five  hundred  dollars,  payable  quarterly  from  the  Treasury."  ^  "  Any 
three  judges  of  the  Court  of  Claims  shall  constitute  a  quorum : 
Provided,  That  the  concurrence  of  three  judges  shall  be  neces- 
sary to  the  decision  of  any  case."  ^ 

"  The  Court  of  Claims  shall  have  a  seal,  with  such  device  as  it 
may  order."  ^  "  It  shall  be  the  duty  of  the  Speaker  of  the  House  of 
Representatives  to  appropriate  such  rooms  in  the  Capitol  at  Wash- 
ington, for  the  use  of  the  Court  of  Claims,  as  may  be  necessary  for 
their  accommodation,  unless  it  appears  to  him  that  such  rooms 
cannot  be  so  appropriated  without  interfering  with  the  business 
of  Congress.  In  that  case  the  court  shall  procure  at  the  city  of 
Washington  such  rooms  as  may  be  necessary  for  the  transaction 
of  their  business."  * 

"  The  said  court  shall  appoint  a  chief  clerk,  an  assistant  clerk,  if 
deemed  necessary,  a  bailiff,  and  a  messenger.     The  clerks  shall 

§  440.     1  U.  S.  R.  S.  §  1049.     An  inter-         -  Supp.  U.  S.  R.  S.  p.  105  (18  St.  at 

estinsr  article  on  tlie  History,  Jurisdiction,  L.  p.  252,  ch.  468). 
and  Practice  in  tlie  Court  of  Clnims,  hy  8  u.  S.  R.  S.  §  1050. 

Judge  W.  A.  Richardson,  was  published  in  *  U.  S.  R.  S.  §  1051. 

7  Southern  Law  Review  (n.  s  ),  781,  and 
reprinted  in  17  Court  of  Claims,  1. 
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take  an  oath  for  the  faithful  discharge  of  their  duties,  and  shall 
be  under  the  direction  of  the  court  in  the  performance  thereof ; 
and  for  misconduct  or  incapacity  they  may  be  removed  by  it  from 
office ;  but  the  court  shall  report  such  removals,  with  the  cause 
thereof,  to  Congress,  if  in  session,  or  if  not,  at  the  next  session. 
The  bailiff  shall  hold  his  office  for  a  term  of  four  years,  unless 
sooner  removed  by  the  court  for  cause."  ^ 

"  The  salary  of  the  chief  clerk  shall  be  three  thousand  dollars 
a  year,  of  the  assistant  clerk  two  thousand  dollars  a  year,  of  the 
bailiff  fifteen  hundred  dollars  a  year,  and  of  the  messenger  eight 
hundred  and  forty  dollars  a  year,  payable  quarterly  from  the 
Treasury."^  "  The  chief  clerk  shall  give  bond  to  the  United  States 
in  such  amount,  in  such  form,  and  with  such  security  as  shall  be 
approved  by  the  Secretary  of  the  Treasury."  ^  "  The  said  clerk 
shall  have  authority,  when  he  has  given  bond  as  provided  in  the 
preceding  section,  to  disburse,  under  the  direction  of  the  court, 
the  contingent  fund  which  may  from  time  to  time  be  appropri- 
ated for  its  use ;  and  his  accounts  shall  be  settled  by  the  proper 
accounting  officers  of  the  Treasury  in  the  same  way  as  the  accounts 
of  other  disbursing  agents  of  the  Government  are  settled."  ^ 

"  On  the  first  day  of  every  December  session  of  Congress  the 
clerk  of  the  Court  of  Claims  shall  transmit  to  Congress  a  full 
and  complete  statement  of  all  the  judgments  rendered  by  the 
court  during  the  previous  year,  stating  the  amounts  thereof  and 
the  parties  in  whose  favor  they  were  rendered,  together  with  a 
brief  synopsis  of  the  nature  of  the  claims  upon  which  they  were 
rendered.  At  the  end  of  every  term  of  the  court  he  shall  trans- 
mit a  copy  of  its  decisions  to  the  heads  of  Departments,  to  the 
Solicitor,  the  Comptrollers,  and  the  Auditors  of  the  Treasury,  to 
tlie  Commissioners  of  the  General  Land  Office  and  of  Indian 
Affairs,  to  the  chiefs  of  bureaus,  and  to  other  officers  charged  with 
the  adjustment  of  claims  against  the  United  States."  ^ 

"  Members  of  either  House  of  Congress  shall  not  practise  in 
the  Court  of  Claims."  lo 

§  441.  Jurisdiction  of  Court  of  Claims.  —  The  statutory  pro- 
visions defining  the  jurisdiction  of  the  Court  of  Claims  are  as 
follows :  — 

6  U.  S.  R.  S.  §  1053.  8  u.  S.  R.  S.  §  1056. 

6  U.  S  R.  S.  §  1054.  9  U.  S.  R.  S.  §  1057. 

7  U.  S.  R.  S.  §  1055.  10  U.  S.  R.  S.  §  1058. 
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"  The  Court  of  Claims  shall  have  jurisdiction  to  hear  and 
determine  the  following  matters :  —  First.  All  claims  founded 
upon  any  law  of  Congress  or  upon  any  regulation  of  an  Ex- 
ecutive Department,  or  upon  any  contract,  expressed  or  im- 
plied, with  the  Government  of  the  United  States,  and  all 
claims  which  may  be  referred  to  it  by  either  House  of  Con- 
gress. Second.  All  set-offs,  counter-claims,  claims  for  damages, 
whether  liquidated  or  unliquidated,  or  other  demands  whatso- 
ever, on  the  part  of  the  Government  of  the  United  States  against 
any  person  making  claim  against  the  Government  in  said  court. 
Third.  The  claim  of  any  paymaster,  quartermaster,  commissary 
of  subsistence,  or  other  disbursing  officer  of  the  United  States  or 
of  his  administrators  or  executors,  for  relief  from  responsibility^ 
on  account  of  capture  or  otherwise,  while  in  the  line  of  his  duty, 
of  Government  funds,  vouchers,  records,  or  papers  in  his  charge, 
and  for  which  such  officer  was  and  is  held  responsible.  Fourth. 
Of  all  claims  for  the  proceeds  of  captured  or  abandoned  property, 
as  provided  by  the  Act  of  March  twelve,  eighteen  hundred  and 
sixty-three,  chapter  one  hundred  and  twenty,  entitled  '  An  Act  to 
provide  for  the  collection  of  abandoned  property  and  for  the  pre- 
vention of  frauds  in  insurrectionary  districts  within  the  United 
States,'  or  by  the  Act  of  July  two,  eighteen  hundred  and  sixty- 
four,  chapter  two  hundred  and  twenty-five,  being  an  Act  in  addi- 
tion thereto :  Provided,  That  the  remedy  given  in  cases  of  seizure 
under  the  said  Acts,  by  preferring  claim  in  the  Court  of  Claims, 
shall  be  exclusive,  precluding  the  owner  of  any  property  taken  by 
agents  of  the  Treasury  Department  as  abandoned  or  captured 
property  in  virtue  or  under  color  of  said  Acts  from  suit  at  com- 
mon law,  or  any  other  mode  of  redress  whatever,  before  any 
court  other  than  said  Court  of  Claims  :  (^Provided  also,  That  tlie 
jurisdiction  of  the  Court  of  Claims  shall  not  extend  to  any  claim 
against  the  United  States  growing  out  of  the  destruction  or  ap- 
propriation of,  or  damage  to,  property  by  the  Array  or  Navy  en- 
gaged in  the  suppression  of  the  Rebellion)."^ 

"  All  petitions  and  bills  praying  or  providing  for  the  satisfac- 
tion of  private  claims  against  the  Government  founded  upon  any 
•law  of  Congress  or  upon  any  regulation  of  an  Executive  Depart- 
ment, or  upon  any  contract,  expressed  or  implied,  with  the  Gov- 
ernment of  the  United  States,  shall,  unless  otherwise  ordered  by 
§  441.    1  U.  S.  R.  S.  §  1059. 
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resolution  of  the  House  in  which  they  are  introduced,  be  trans- 
mitted by  the  Secretary  of  the  Senate  or  the  Clerk  of  the  House 
of  Representatives,  with  all  the  accompanying  documents,  to  the 
Court  of  Claims."^ 

"  Upon  the  trial  of  any  cause  in  which  any  set-off,  counter- 
claim, claim  for  damages,  or  other  demand  is  set  up  on  the  part 
of  the  Government  against  any  person  making  claim  against  the 
Government  in  said  court,  the  court  shall  hear  and  determine  such 
claim  or  demand  both  for  and  against  the  Government  and  claim- 
ant ;  and  if  upon  the  whole  case  it  finds  that  the  claimant  is  in- 
debted to  the  Government  it  shall  render  judgment  to  that  effect, 
and  such  judgment  shall  be  final,  with  the  right  of  appeal,  as  in 
other  cases  provided  by  law.  Any  transcript  of  such  judgment, 
filed  in  the  clerk's  office  of  any  district  or  circuit  court,  shall  be 
entered  upon  the  records  thereof,  and  shall  thereby  become  and  be 
a  judgment  of  such  court  and  be  enforced  as  other  judgments  in 
such  courts  are  enforced."^ 

"  Whenever  the  Court  of  Claims  ascertains  the  facts  of  any  loss 
by  any  paymaster,  quartermaster,  commissary  of  subsistence,  or 
other  disbursing  officer,  in  the  cases  hereinbefore  provided,  to  have 
been  without  fault  or  negligence  on  the  part  of  such  officer,  it  shall 
make  a  decree  setting  forth  the  amount  thereof,  and  upon  such  de- 
cree the  proper  accounting  officers  of  the  Treasury  shall  allow  to 
such  officer  the  amount  so  decreed,  as  a  credit  in  the  settlement  of 
his  accounts."  * 

"  Whenever  any  claim  is  made  against  any  Executive  Depart- 
ment, involving  disputed  facts  or  controverted  questions  of  law, 
where  the  amount  in  controversy  exceeds  three  thousand  dollars, 
or  where  the  decision  will  affect  a  class  of  cases,  or  furnish  a  pre- 
cedent for  the  future  action  of  any  Executive  Department  in  the 
adjustment  of  a  class  of  cases,  without  regard  to  the  amount  in- 
volved in  the  particular  case,  or  where  any  authority,  right,  privi- 
lege, or  exemption  is  claimed  or  denied  under  the  Constitution  of 
the  United  States,  the  head  of  such  Department  may  cause  such 
claim,  with  all  the  vouchers,  papers,  proofs,  and  documents  per- 
taining thereto,  to  be  transmitted  to  the  Court  of  Claims,  and  the 
same  shall  be  there  proceeded  in  as  if  originally  commenced  by 
the  voluntary  action  of  the  claimant ;  and  the  Secretary  of  the 

2  U.  S.  R.  S.  §  1060.  4  u.  S.  R.  S.  §  1062. 

8  U.  S.  R.  S.  §  1061. 
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Treasury  may,  upon  the  certificate  of  any  Auditor  or  Comptroller 
of  the  Treasury,  direct  any  account,  matter,  or  claim,  of  the  char- 
acter, amount,  or  class  described  in  this  section,  to  be  transmitted, 
with  all  the  vouchers,  papers,  documents,  and  proofs  pertaining 
thereto,  to  the  said  court  for  trial  and  adjudication :  Provided^ 
That  no  case  shall  be  referred  by  any  head  of  a  Department  unless 
it  belongs  to  one  of  the  several  classes  of  cases  which,  by  reason 
of  the  subject-matter  and  character,  the  said  court  might,  under 
existing  laws,  take  jurisdiction  of  on  such  voluntary  action  of  the 
claimant."^ 

"  All  cases  transmitted  by  the  head  of  any  Department,  or  upon 
the  certificate  of  any  Auditor  or  Comptroller,  according  to  the  pro- 
visions of  the  preceding  section,  shall  be  proceeded  in  as  other 
cases  pending  in  the  Court  of  Claims,  and  shall,  in  all  respects, 
be  subject  to  the  same  rules  and  regulations."  ^ 

"  The  amount  of  any  final  judgment  or  decree  rendered  in  favor 
of  the  claimant,  in  any  case  transmitted  to  the  Court  of  Claims 
under  the  two  preceding  sections,  shall  be  paid  out  of  any  specific 
appropriation  applicable  to  the  case,  if  any  such  there  be  ;  and  where 
no  such  appropriation  exists  the  judgment  or  decree  shall  be  paid 
in  the  same  manner  as  other  judgments  of  the  said  court." " 

"  The  jurisdiction  of  the  said  court  shall  not  extend  to  any  claim 
against  the  Government  not  pending  therein  on  December  one, 
eighteen  hundred  and  sixty-two,  growing  out  of  or  dependent  on 
any  treaty  stipulation  entered  into  with  foreign  nations  or  with  the 
Indian  tribes."  * 

"  No  person  shall  file  or  prosecute  in  the  Court  of  Claims,  or  in 
the  Supreme  Court  on  appeal  therefrom,  any  claim  for  or  in  re- 
spect to  which  he  or  any  assignee  of  his  has  pending  in  any 
other  court  any  suit  or  process  against  any  person  who,  at  the 
time  when  the  cause  of  action  alleged  in  such  suit  or  process 
arose,  was,  in  respect  thereto,  acting  or  professing  to  act,  mediately 
or  immediately,  under  the  authority  of  the  United  States."  ^ 

"  Aliens,  who  are  citizens  or  subjects  of  any  government  which 
accords  to  citizens  of  the  United  States  tlie  right  to  prosecute 
claims  against  such  government  in  its  courts,  shall  have  the  privi- 
lege of  prosecuting  claims  against  the  United  States  in  the  Court 

*  U.  S.  K.  S.  §  106.3.  8  U.  S.  R.  S.  §  1066. 

6  U.  S.  R.  S.  §  1064.  9  U.  S.  R.  S.  §  1067. 

7  U.  S.  R.  S.  §  1065. 
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of  Claims,  whereof  such  court,  by  reason  of  theh-  subject-matter  and 
character,  might  take  jurisdiction."  ^^ 

"  That  the  Court  of  Claims  shall  have  jurisdiction  to  hear  and 
determine  the  following  matters  :  — 

"  Fh'st.  All  claims  founded  upon  the  Constitution  of  the  United 
States,  or  any  law  of  Congress,  except  for  pensions,  or  upon  any 
regulation  of  an  Executive  Department,  or  upon  any  contract,  ex- 
pressed or  implied,  with  the  Government  of  the  United  States,  or 
for  damages,  liquidated  or  unliquidated,  in  cases  not  sounding  in 
tort,  in  respect  of  which  claims  the  party  would  be  entitled  to  re- 
dress against  the  United  States  either  in  a  court  of  law,  equity,  or 
admiralty  if  the  United  States  were  suable  :  Provided,  however. 
That  nothing  in  this  section  shall  be  construed  as  giving  to  either 
of  the  courts  herein  mentioned,  jurisdiction  to  hear  and  determine 
claims  growing  out  of  the  late  civil  war,  and  commonly  known  as 
'  war  claims,'  or  to  hear  and  determine  other  claims,  which  have 
heretofore  been  rejected,  or  reported  on  adversely  by  any  court. 
Department,  or  commission  authorized  to  hear  and  determine  the 
same. 

"  Second.  All  set-offs,  counter-claims,  claims  for  damages, 
whether  liquidated  or  unliquidated,  or  other  demands  whatsoever 
on  the  part  of  the  Government  of  the  United  States  against  any 
claimant  against  the  Government  in  said  court  :  Provided,  That 
no  suit  against  the  Government  of  the  United  States  shall  be  al- 
lowed under  this  act  unless  the  same  shall  have  been  brought 
within  six  years  after  the  right  accrued  for  which  the  claim  is 
made."  " 

"  That  whenever  any  person  shall  present  his  petition  to  the 
Court  of  Claims  alleging  that  he  is  or  has  been  indebted  to  the 
United  States  as  an  officer  or  agent  thereof,  or  by  virtue  of  any 
contract  therewith,  or  that  he  is  the  guarantor,  or  surety,  or  per- 
sonal representative  of  any  officer,  or  agent,  or  contractor  so  in- 
debted, or  that  he,  or  the  person  for  whom  he  is  such  surety, 
guarantor,  or  personal  representative  has  held  any  office  or  agency 
under  the  United  States,  or  entered  into  any  contract  therewith, 
under  which  it  may  be  or  has  been  claimed  that  an  indebtedness 
to  the  United  States  has  arisen  and  exists,  and  that  he  or  the  per- 
son he  represents  has  applied  to  the  proper  Department  of  the 
Government  requesting  that  the  account  of  such  office,  agency,  or 

10  U.  S.  R.  S.  §  1068.  11  24  St.  at  L.  p.  505,  ch.  359.  §  1. 
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indebtedness  may  be  adjusted  and  settled,  and  that  three  years 
have  elapsed  from  the  date  of  such  application  and  said  account 
still  remains  unsettled  and  unadjusted,  and  that  no  suit  upon  the 
same  has  been  brought  by  the  United  States,  said  court  shall,  due 
notice  first  being  given  to  the  head  of  said  Department  and  to  the 
Attorney-General  of  the  United  States,  proceed  to  hear  the  parties 
and  to  ascertain  the  amount,  if  any,  due  the  United  States  on  said 
account.  The  Attorney-General  shall  represent  the  United  States 
at  the  hearing  of  said  cause.  The  court  may  postpone  the  same 
from  time  to  time  whenever  justice  shall  require.  The  judgment 
of  said  court  or  of  the  Supreme  Court  of  the  United  States,  to 
which  an  appeal  shall  lie,  as  in  other  cases,  as  to  the  amount  due, 
shall  be  binding  and  conclusive  upon  the  parties.  The  payment 
of  such  amount  so  found  due  by  the  court  shall  discharge  such  ob- 
ligation. An  action  shall  accrue  to  the  United  States  against  such 
principal,  or  surety,  or  representative  to  recover  the  amount  so 
found  due,  which  may  be  brought  at  any  time  within  three  years 
after  the  final  judgment  of  said  court.  Unless  suit  shall  be  brought 
within  said  time,  such  claim  and  the  claim  on  the  original  indebted- 
ness shall  be  forever  barred."  ^ 

"  That  when  any  claim  or  matter  may  be  pending  in  any  of  the 
Executive  Departments  which  involves  controverted  questions  of 
fact  or  law,  the  head  of  such  Department,  with  the  consent  of  the 
claimant,  may  transmit  the  same,  with  the  vouchers,  papers,  proofs, 
and  documents  pertaining  thereto,  to  said  Court  of  Claims,  and  the 
same  shall  be  tliere  proceeded  in  under  such  rules  as  the  court 
may  adopt.  When  the  facts  and  conclusions  of  law  shall  have 
been  found,  the  court  shall  report  its  findings  to  the  Department 
by  which  it  was  transmitted."  ^^ 

"  That  in  every  case  which  shall  come  before  the  Court  of 
Claims,  or  is  now  pending  therein,  under  the  provisions  of  an  Act 
entitled  '  An  Act  to  afford  assistance  and  relief  to  Congress  and 
the  Executive  Departments  in  the  investigation  of  claims  and  de- 
mands against  the  Government,'  approved  March  third,  eighteen 
hundred  and  eighty-three,  if  it  shall  appear  to  the  satisfaction  of 
the  court,  upon  the  facts  established,  that  it  has  jurisdiction  to 
render  judgment  or  decree  thereon  under  existing  laws  or  under 
the  provisions  of  this  Act,  it  shall  proceed  to  do  so,  giving  to  eitlicr 
party  such  further  opportunity  for  hearing  as  in  its  judgment  jus- 
12  24  St.  at  L.  p.  505,  cb.  359,  §  3.  «  24  St.  at  L.  p.  505,  ch.  359,  §  12. 


§  441.]  JURISDICTION   OF   COURT   OF   CLAIMS.  883 

tice  shall  require,  and  report  its  proceedings  therein  to  either 
House  of  Congress  or  to  the  Department  by  which  the  same  was 
referred  to  said  court."  ^^ 

"  That  whenever  any  bill,  except  for  a  pension,  shall  be  pending 
in  either  House  of  Congress  providing  for  the  payment  of  a 
claim  against  the  United  States,  legal  or  equitable,  or  for  a  grant, 
gift,  or  bounty  to  any  person,  the  House  in  which  such  bill  is 
pending  may  refer  the  same  to  the  Court  of  Claims,  who  shall 
proceed  with  the  same  in  accordance  with  the  provisions  of  the 
Act  approved  March  third,  eighteen  hundred  and  eighty-three, 
entitled  '  An  Act  to  afford  assistance  and  relief  to  Congress  and 
the  Executive  Departments  in  the  investigation  of  claims  and  de- 
mands against  the  Government,'  and  report  to  such  House  the 
facts  in  the  case  and  the  amount,  where  the  same  can  be  liqui- 
dated, including  any  facts  bearing  upon  the  question  whether 
there  has  been  delay  or  laches  in  presenting  such  claim,  or  ap- 
plying for  such  grant,  gift,  or  bounty,  and  any  facts  bearing  upon 
the  question  whether  the  bar  of  any  statute  of  limitation  should 
be  removed  or  which  shall  be  claimed  to  excuse  the  claimant  for 
not  having  resorted  to  any  established  legal  remedy."  ^^ 

"  That  so  much  of  an  Act  entitled  '  An  Act  making  appropria- 
tions for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  year  ending  June  thirtieth,  eighteen  hundred 
and  seventy-three,  and  for  other  purposes,'  approved  May  eighth, 
eighteen  hundred  and  seventy-two,  as  provides  for  the  employ- 
ment by  the  Secretary  of  the  Treasury  of  not  more  than  three 
persons  to  assist  the  proper  officers  of  the  Government  in  dis- 
covering and  collecting  any  money  belonging  to  the  United  States, 
when  the  same  shall  be  withheld  by  any  person  or  corporation, 
be,  and  the  same  is  hereby,  repealed ;  and  the  Secretary  of  the 
Treasury  is  hereby  directed  to  revoke  and  annul  all  contracts  for 
the  collection  of  such  taxes  made  under  and  by  autiiority  of  said 
Act. 

"  That  the  Court  of  Claims  shall  have  no  authority  to  consider 
or  decide  upon  any  claims  for  damages  by  reason  of  the  discon- 
tinuance of  the  contracts  aforesaid,  or  for  any  profits  or  per- 
centages under  them."     (June  22,  1874.)^^ 

"  That  when  any  final  judgment  recovered  against  the  United 

"  24  St.  at  L.  p.  505,  ch.  350,  §  13.  i6  Supp.  U.  S.  R.  S.  pp.  83,  34  (18  St. 

15  26  St.  at  L.  p.  505,  ch.  359,  §  14.  at  L.  p.  192,  ch.  393). 
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States  or  other  claim  duly  allowed  by  legal  authority,  shall  be 
presented  to  the  Secretary  of  the  Treasury  for  payment,  and  the 
plaintiff  or  claimant  therein  shall  be  indebted  to  the  United 
States  in  any  manner,  whether  as  principal  or  surety,  it  shall 
be  the  duty  of  the  Secretary  to  withhold  payment  of  an  amount 
of  such  judgment  or  claim  equal  to  the  debt  thus  due  to  the 
United  States ;  and  if  such  plaintiff  or  claimant  assents  to  such 
set-off,  and  discharges  his  judgment  or  an  amount  thereof  equal 
to  said  debt  or  claim,  the  Secretary  shall  execute  a  discharge 
of  the  debt  due  from  the  plaintiff  to  the  United  States.  But 
if  such  plaintiff  or  claimant  denies  his  indebtedness  to  the  United 
States,  or  refuses  to  consent  to  the  set-off,  then  the  Secretary 
shall  withhold  payment  of  such  further  amount  of  such  judgment 
or  claim  as  in  his  opinion  will  be  sufficient  to  cover  all  legal 
charges  and  costs  in  prosecuting  the  debt  of  the  United  States  to 
final  judgment.  And  if  such  debt  is  not  already  in  suit,  it  shall 
be  the  duty  of  the  Secretary  to  cause  legal  proceedings  to  be  im- 
mediately commenced  to  enforce  the  same,  and  to  cause  the  same 
to  be  prosecuted  to  final  judgment  with  all  reasonable  despatch. 
And  if  in  such  action  judgment  shall  be  rendered  against  the 
United  States,  or  the  amount  recovered  for  debt  and  costs  shall 
be  less  than  the  amount  so  withheld  as  before  provided,  the  bal- 
ance shall  then  be  paid  over  to  such  plaintiff  by  such  Secretary, 
with  six  per  cent  interest  thereon  for  the  time  it  has  been  with- 
held from  the  plaintiff."  ^' 

"  Tliat  the  Court  of  Claims  shall  take  jurisdiction  of  and 
adjudge  the  claims  of  officers  and  privates  of  the  New  Mexico 
Mounted  Volunteers  in  the  service  of  the  United  States  during 
the  war  of  the  Rebellion,  on  account  of  losses  of  horses  and 
equipments,  although  the  same  shall  not  be  presented  within  six 
years  from  the  time  they  accrued  :  Provided,  That  no  such  claim 
shall  be  considered  unless  the  petition  setting  forth  the  same  be 
filed  within  one  year  from  the  passage  of  this  Act."  ^^ 

"  That  any  person  or  persons,  or  body  corporate,  holding  and 
making  any  claim  upon  the  balance  of  the  fund  usually  desig- 
nated and  known  as  '  the  Chinese  indemnity  fund,'  under  the 
control  of  the  Department  of  State  of  the  United  States,  and 
now  unappropriated,  for  loss  sustained  by  the  plunder  and  des- 

"  Supp.  U.  S.  R.  S.  pp.  185,  186  (18  '«  Siipp.  U.  S.  R.  S.  p.  421  (20  Stat  L. 
St.  at  L.  p.  481,  ch.  149).  p  324,  ch.  115). 


§  441.]  JURISDICTION   OF   COURT   OF   CLAIMS.  885 

truction,  in  the  year  eighteen  hundred  and  fifty  four,  of  the  bark 
'  Caldera,'  and  property  on  board  of  said  vessel,  may,  at  any  time 
within  twelve  months  after  the  passage  of  this  Act,  commence 
proceedings  in  the  United  States  Court  of  Claims  against  the 
United  States,  in  the  same  manner  as  otlier  suits  are  brought, 
pursuant  to  and  in  virtue  of  the  statutes  of  the  United  States  and 
the  rules  of  said  court.  And  that  the  said  Court  of  Claims  shall 
have  full  jurisdiction  to  hear  and  determine  such  claim  or  demand 
according  to  the  principles  of  justice  and  international  law. 

"  That  at  the  hearing  or  on  the  trial  of  any  suit  so  commenced, 
either  party,  plaintiff  or  defendant,  shall  have  the  right  to  use 
before  the  court  any  testimony  or  documents  which  may  be 
relevant  to,  and  competent  upon,  the  issues  joined  between  the 
parties.  And  that  the  proceedings,  trial,  decision,  and  judgment 
of  the  said  court  shall  be  had  in  the  same  manner  as  in  all  other 
cases  before  the  said  Court  of  Claims,  and  have  the  same  effect ; 
and  that  either  party,  plaintiff  or  defendant,  may  appeal  from  the 
decision  or  judgment  of  the  said  Court  of  Claims  to  the  Supreme 
Court  of  the  United  States  in  the  same  manner  as  now  provided 
for  in  other  cases  :  Provided,  hoivever,  That  if  any  final  judgment 
be  found  in  favor  of  a  claimant  or  plaintiff,  the  same  shall  only 
be  paid  and  satisfied  out  of  the  balance  of  said  Chinese  indemnity 
fund  ;  and  if  said  judgment  shall  be  in  favor  of  the  defendant, 
then  such  claimants  shall  be  forever  barred  in  law  and  equity 
from  hereafter  making  any  claim  upon  or  against  said  fund."  ^^ 

"  That  the  jurisdiction  of  the  Court  of  Claims  is  hereby  extended 
to,  and  it  shall  have  original  legal  and  equitable  jurisdiction 
of,- 

"  All  claims  now  existing  against  the  District  of  Columbia  aris- 
ing out  of  contracts  made  by  the  late  Board  of  Public  Works,  and 
extensions  thereof  made  by  the  Commissioners  of  the  District  of 
Columbia  ; 

"  And  such  claims  as  have  arisen  out  of  contracts  made  by  the 
District  Commissioners  since  the  passage  of  the  act  of  June  twen- 
tieth, eighteen  hundred  and  seventy-four  ; 

"  And  of  all  claims  for  work  done  by  the  order  or  direction  of 
the  said  Commissioners,  and  accepted  by  them  for  the  use,  pur- 
poses, or  benefit  of  the  said  District  of  Columbia,  and  prior  to  the 
fourteenth  day  of  March,  eighteen  hundred  and  seventy-six  ; 
19  Supp.  U.  S.  R.  S.  pp.  371,  372  (20  St.  at  L.  p.  171,  cli.  319). 
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"  And  all  certificates  of  the  auditor  of  said  Board  of  Public 
Works ; 

"  All  certificates  issued  by  the  auditor  and  comptroller  of  the 
District  of  Columbia ; 

"  All  claims  based  on  contracts  made  by  the  Levy  Court  ; 

"  All  sewer  certificates,  all  sewer  taxes,  not  heretofore  converted 
into  three  sixty-five  bonds  ; 

'•  All  measurements  made  by  the  engineers  of  said  District  of 
work  done  under  contracts  made  since  February  twenty-first, 
eighteen  hundred  and  seventy-one,  for  which  no  certificates  have 
been  issued  to  and  received  by  the  contractor  or  his  assignee,  which 
certificates  shall  be  prima  facie  evidence  of  the  amount  of  work 
done  ; 

"  All  claims  based  upon  contracts  made  by  the  Board  of  Public 
Works  for  which  no  evidence  of  indebtedness  has  been  issued. 

"  Said  Court  of  Claims  shall  have  the  same  power,  proceed  in 
the  same  maimer,  and  be  governed  by  the  same  rules,  in  respect 
to  the  mode  of  hearing,  adjudication,  and  determination  of  said 
claims,  as  it  now  has  in  relation  to  the  adjudication  of  claims 
against  the  United  States  :  Provided^  said  court  may  make  such 
additional  rules  as  may  be  necessary  to  save  costs  and  prevent 
delays  in  the  prosecution  of  such  claims. 

"  When  the  trial  of  any  claim  against  the  District  of  Columbia, 
prosecuted  under  the  provisions  of  this  act,  involves  the  taking 
and  stating  of  a  long  account,  or  the  making  of  measurements  or 
computations  involving  the  services  of  engineers,  said  court  shall 
have  power  to  award  a  reference  to  a  competent  referee  to  take 
and  state  such  account,  or  to  the  engineer  commissioner  of  the 
District  to  make  and  report  such  measurements  and  computa- 
tions ;  and  said  referee  or  engineer  shall  report  to  the  court  the 
evidence  taken  by  him  for  the  information  of  said  court,  and  any 
such  referee  shall  be  allowed  such  compensation  for  his  services 
as  the  court  may  determine,  not  exceeding  ten  dollars  per  day  for 
time  actually  employed,  to  be  paid  on  the  order  of  the  court  by  the 
Secretary  of  the  Treasury  and  charged  to  the  account  of  the  Dis- 
trict of  Columbia. 

"  Sec.  2.  All  such  claims  against  the  District  of  Columbia  shall, 
in  the  first  instance,  be  prosecuted  before  the  Court  of  Claims 
by  the  contractor,  his  personal  representatives  or  his  assignee,  in 
the  same  manner  and  sul)ject  to  the  same  rules,  so  far  as  applicable, 
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as  claiuis  against  the  United  States  are  prosecuted  therein,  or  to 
such  other  rules  as  the  court  shall  prescribe. 

"  In  any  case  if  before  trial  either  party  requests  in  writing  a 
finding  of  facts  by  the  court,  there  shall  be  the  same  i-ight  of  ap- 
peal, either  by  the  District  of  Columbia  or  by  the  claimant,  and 
subject  to  the  same  rules  and  regulations  as  are  prescribed  by 
law  for  appeals  on  behalf  of  the  United  States  or  claimants  against 
the  United  States  from  the  judgments  of  the  Court  of  Claims : 
Provided,  That  the  prosecution  of  all  such  claims  shall  be  com- 
menced in  the  Court  of  Claims  by  the  filing  of  the  petition  of  the 
claimant,  as  required  by  the  rules  and  practice  of  said  court,  within 
six  months  from  the  passage  of  this  act ;  and  all  such  claims 
against  the  District  of  Columbia  now  existing,  and  not  so  filed 
within  said  time,  shall  be  forever  barred,  except  in  cases  of  claims 
owned  and  held  by  persons  under  legal  disabilities,  in  which  case 
such  claims  shall  be  in  like  manner  barred  unless  commenced  as 
aforesaid  within  six  months  after  the  expiration  of  such  disability  : 
Provided,  That  all  certificates,  measurements,  or  other  evidence  of 
indebtedness,  in  the  custody  of  the  Commissioners  of  the  District 
of  Columbia,  shall  be  deposited  with  the  Court  of  Claims,  upon  the 
application  of  any  claimant. 

"  When  the  validity  of  a  number  of  claims  depends  substantially 
upon  a  like  state  of  facts,  they  may  be  brought  before  the  court 
in  one  petition  in  which  all  parties  are  joined,  and  may  be  tried 
together  under  such  rules  as  the  court  may  prescribe,  and  such 
judgments  may  be  entered  therein,  as  the  court  may  determine  ; 
and  cases  of  like  kind  may  be  consolidated  and  tried  together 
whenever  the  court  so  orders. 

"  Sec.  3.  The  Attorney-General  of  the  United  States  shall  have 
authority,  and  it  shall  be  his  duty,  to  defend  the  District  of  Co- 
lumbia against  all  such  claims  against  the  said  District  of  Colum- 
bia prosecuted  in  said  Court  of  Claims,  and  on  appeal,  in  like 
manner  as  he  is  now  by  law  required  to  defend  the  United  States 
in  said  court,  with  the  same  power  to  interpose  counter-claims 
and  off-sets  against  claims  and  defences  for  fraud  practiced  or 
attempted,  and  all  other  legal  defences,  and  with  like  power  of 
appeal  as  in  cases  against  the  United  States  tried  in  said  court. 

"  Sec.  4.  All  laws  now  in  force  relating  to  prosecutions  of 
claims  against  the  United  States  in  the  Court  of  Claims  shall 
apply,  as  far  as  applicable,  to  the  prosecution,  practice,  hearing, 
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and  determination  of  claims  against  the  District  of  Columbia 
authorized  to  be  prosecuted  under  the  provisions  of  this  Act:  Pro- 
vided, Tiiat  motions  for  new  trials  shall  be  made  by  either  party 
within  twenty  days  after  the  rendition  of  any  judgment :  and, 
Provided  further,  That  in  the  trial  of  such  cases  no  person  shall 
be  excluded  as  a  witness  because  he  or  she  is  a  party  to  or  inter- 
ested in  the  same. 

"  Sec.  5.  If  no  appeal  be  taken  from  the  judgment  and  de- 
termination of  the  Court  of  Claims  in  cases  provided  for  in  this 
Act,  within  the  term  limited  by  law  for  appealing  from  the  judg- 
ments of  said  court,  and  in  all  cases  of  final  judgments  by  the 
Court  of  Claims,  or  on  appeal  by  the  Supreme  Court  where  the 
same  are  affirmed  in  favor  of  the  claimant,  the  sum  due  thereby 
shall  be  paid,  as  hereinafter  provided,  by  the  Secretary  of  the 
Treasury :  Provided,  That  no  payment  shall  be  made,  except 
upon  the  presentation  to  the  Secretary  of  the  Treasury  of  a  copy 
of  said  judgment  certified  by  the  clerk  of  the  Court  of  Claims,  and 
signed  by  the  chief  justice,  or,  in  his  absence,  by  the  presiding 
judge  of  said  court. 

"  Sec.  6.  The  Secretary  of  the  Treasury  is  hereby  authorized 
to  demand  of  the  sinking  fund  commissioner  of  the  District  of 
Columbia  so  many  of  the  three  sixty-five  bonds  authorized  by 
act  of  Congress  approved  June  twentieth,  eighteen  hundred  and 
seventy-four,  and  acts  amendatory  thereof,  as  may  be  necessary 
for  the  payment  of  the  judgments,  and  said  sinking  fund  commis- 
sioner is  hereby  directed  to  issue  and  deliver  to  the  Secretary 
of  the  Treasury  the  amount  of  three  sixty-five  bonds  required  to 
satisfy  the  judgments ;  which  bonds  shall  be  received  by  said 
claimants  as  par  in  payment  of  such  judgments,  and  shall  bear 
date  August  first,  eighteen  hundred  and  seventy -four,  and  mature 
at  the  same  time  as  other  bonds  of  this  issue  :  Provided,  That 
before  the  delivery  of  such  bonds  as  are  issued  in  payment  of 
judgments  rendered  as  aforesaid  on  the  claims  aforesaid,  the 
coupons  shall  be  detached  therefrom  from  the  date  of  said  bonds 
to  the  day  upon  which  such  claims  were  due  and  payable ; 

"  And  the  gross  amount  of  such  bonds  heretofore  and  hereafter 
issued  shall  not  exceed  in  the  aggregate  fifteen  millions  of  dol- 
lars :  Provided,  The  bonds  issued  by  authority  of  this  Act  shall 
be  of  no  more  binding  force  as  to  their  payment  on  the  Govern- 
ment of  the  United  States  than  the  three  sixty-five  bonds  issued 
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under  authority  of  the  act  of  June  twentieth,  eighteen  hundred 
and  seventy-four. 

*'  Sec.  7.  In  all  cases  prosecuted  under  the  provisions  of  this 
Act  it  shall  be  the  duty  of  the  claimant,  after  the  commencement 
of  said  actions,  to  ju-osecute  tliem  in  said  court  diligently ;  and 
after  any  issue  of  law  or  fact  shall  be  joined  in  any  case,  the 
Attorney-General  shall  have  power  to  place  the  same  on  the  trial 
calendar  of  said  court  for  trial  ;  and  in  all  cases  when  any  case 
has  been  reached  in  its  order  on  the  calendar,  and  the  trial  thereof 
has  been  unreasonably  delayed  by  the  claimant,  the  said  court 
may,  on  motion  of  the  Attorney-General,  on  notice  to  the  claim- 
ant, or  his  counsel,  attorney,  or  solicitor,  dismiss  said  claim  ;  and 
such  dismissal  or  final  judgment  on  any  claim  shall  be  a  conclu- 
sive bar  against  any  further  prosecution  of  such  claim  before  any 
court  or  tribunal  whatsoever. 

"  The  Secretary  of  the  Treasury  shall  pay,  according  to  the  pro- 
visions of  this  Act,  the  said  judgments  from  time  to  time  as  they 
may  be  presented. 

"  Sec.  8.  No  claim  shall  be  presented  to,  or  considered  by,  the 
Court  of  Claims  under  the  provisions  of  this  Act,  which  was  re- 
jected by  the  Board  of  Audit. 

"  Sec.  9.  That  the  Treasurer  of  the  United  States  as  ex-officio 
sinking-fund  commissioner  of  the  District  of  Columbia  is  hereby 
authorized  and  directed  to  redeem  the  outstanding  certificates  of 
the  late  Board  of  Audit,  created  by  the  Act  approved  June  twen- 
tieth, eighteen  hundred  and  seventy-four,  with  the  interest  accrued 
on  said  certificates,  by  issuing  and  delivering  to  the  owners  or 
holders  of  such  certificates  bonds  of  the  District  of  Columbia,  as 
provided  in  section  seven  of  the  Act  approved  June  twentieth, 
eighteen  hundred  and  seventy-four,  entitled  '  An  Act  for  the 
Government  of  the  District  of  Columbia,  and  for  other  purposes,' 
and  Acts  amendatory  thereof,  said  bonds  to  bear  the  same  date, 
same  rate  of  interest,  and  interest  and  principal  be  payable  at  the 
same  time,  and  subject  to  all  the  conditions,  pledges  of  faith,  and 
exemptions  as  the  bonds  authorized  to  be  issued  by  the  said  sev- 
enth section  of  said  Act,  and  shall  be  signed  by  the  said  Treasurer 
as  ex-officio  sinking-fund  commissioner  of  the  District  of  Columbia, 
and  numbered,  countersigned,  sealed,  and  registered  as  the  said 
seventh  section  of  said  Act  prescribes,  detaching  all  coupons  from 
said  bonds  up  to  the  date  of  such  certificates. 
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"  Sec.  10.  No  suit  now  pending  for  the  collection  of  any  claim 
based  upon  a  contract  or  extension  of  contract  hereinbefore  men- 
tioned, in  the  Supreme  Court  of  the  District  of  Columbia,  shall  be 
in  any  manner  prejudiced  by  the  provisions  of  this  Act."  ^^ 

The  Forty-seventh  Congress  included  the  following  clause  in  an 
appropriation  Act :  — 

"  For  interest  and  sinking-fund  on  the  funded  debt,  exclusive  of 
water-bonds,  one  million  two  hundred  and  thirteen  thousand  nine 
hundred  and  forty-seven  dollars  and  ninety-seven  cents,  and  the 
time  allowed  for  filing  claims  in  the  Court  of  Claims  under  an 
Act  entitled  '  An  Act  to  provide  for  the  settlement  of  all  out- 
standing claims  against  the  District  of  Columbia,  and  conferring 
jurisdiction  on  the  Court  of  Claims  to  hear  the  same,  and  for  other 
purposes,'  approved  June  sixteenth,  eighteen  hundred  and  eighty, 
be,  and  the  same  is  hereby  extended  thirty  days  from  and  after 
the  approval  of  this  Act ;  and  all  claims  not  so  presented  shall  be 
forever  barred. 

"  For  general  contingent  expenses  of  the  District  of  Columbia, 
to  be  expended  only  in  case  of  emergency,  such  as  a  riot,  pes- 
tilence, calamity  by  flood  or  fire,  and  of  like  character,  not  other- 
wise sufficiently  provided  for,  ten  thousand  dollars :  Provided, 
That  in  the  purchase  of  all  articles  provided  for  in  this  bill  no 
more  than  the  market  price  shall  be  paid  for  any  such  article, 
and  all  bids  for  any  such  articles  above  the  market  price  shall 
be  rejected  :  A7id  provided  further,  That  hereafter,  whenever  any 
horses,  carriages,  or  wagons,  or  property  of  any  description  may 
become  unfit  for  service,  in  the  judgment  of  the  Commissioners, 
the  same  shall  be  sold  at  auction  to  the  highest  bidder,  after 
due  advertisement,  and  the  proceeds  thereof  shall  be  paid  into 
the  Treasury  of  the  United  States  to  the  credit  of  the  appropria- 
tion out  of  which  the  purchase  was  made."^^ 

"  That  the  claims  hereinafter  described  be,  and  the  said  claims 
are  hereby,  referred  to  the  Court  of  Claims,  under  the  provisions 
of  Section  ten  hundred  and  fifty-nine  of  the  Revised  Statutes, 
the  same  as  though  not  barred  by  the  Statute  of  Limitations, 
namely,  the  claims  arising  within  the  former  Thirty-second  Inter- 
nal Revenue  District  of  New  York  prior  to  June  sixth,  eighteen 
hundred  and  seventy-two,  of  those  persons,  members  of  the  Stock 

20  Supp.  U.  S.  R.  S.  pp.  562-566  (21  St.        21  22  St.  at  L.  pp.  469,  470. 
at  L.  ch.  243,  p.  284). 
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Exchange  of  said  city,  from  whom  moneys  were  illegally  col- 
lected, as  subsequently  sliown  by  the  decision  of  the  Supreme 
Court  in  the  cases  of  Bailey  versus  Clark,  Dodge,  and  others 
(reported  in  twenty-first  Wallace,  page  two  hundred  and  eighty- 
six),  where  such  claimants  have  not  heretofore  been  repaid  such 
moneys  :  Provided,  Such  claimants  show  that  they  were  parties 
to  and  relied  upon  an  arrangement  made  with  the  attorney  repre- 
senting the  United  States  in  said  causes  whereby  it  was  under- 
stood and  agreed  that  such  claims  should  abide  the  result  of  said 
causes:  And  provided  further, Thsit  no  action  shall  be  maintained 
under  this  resolution  which  is  not  begun  within  a  year  from  its 
passage  ;  and  the  testimony  of  any  witness  otherwise  competent 
shall  not  be  excluded  by  reason  of  his  interest  in  the  issue 
thereof."  22 

"  That  such  citizens  of  the  United  States,  or  their  legal  repre- 
sentatives, as  had  valid  claims  to  indemnity  upon  the  French 
Government,  arising  out  of  illegal  captures,  detentions,  seizures, 
condemnations,  and  confiscations  prior  to  the  ratification  of  the 
convention  between  the  United  States  and  the  French  Republic 
concluded  on  the  thirtieth  day  of  September,  eighteen  hundred, 
the  ratifications  of  which  were  exchanged  on  the  thirty-first  day 
of  July  following,  may  apply  by  petition  to  the  Court  of  Claims, 
within  two  years  from  the  passage  of  this  Act,  as  hereinafter  pro- 
vided :  Provided,  That  the  provisions  of  this  Act  shall  not  extend 
to  such  claims  as  were  embraced  in  the  convention  between  the 
United  States  and  the  French  Republic  concluded  on  the  thirtieth 
day  of  April,  eighteen  hundred  and  three  ;  nor  to  such  claims 
growing  out  of  the  acts  of  France  as  were  allowed  and  paid,  in 
whole  or  in  part,  under  the  provisions  of  the  treaty  between  the 
United  States  and  Spain  concluded  on  the  twenty-second  day  of 
February,  eighteen  hundred  and  nineteen  ;  nor  to  such  claims 
as  were  allowed,  in  whole  or  in  part,  under  the  provisions  of  the 
treaty  between  the  United  States  and  France  concluded  on  the 
fourth  day  of  July,  eighteen  hundred  and  thirty-one. 

"  Sec.  2.  That  the  court  is  hereby  authorized  to  make  all  need- 
ful rules  and  regulations,  not  contravening  the  laws  of  the  land 
or  the  provisions  of  this  Act,  for  executing  the  provisions  hereof. 

"  Sec.  3.  That  the  court  shall  examine  and  determine  the  valid- 
ity and  amount  of  all  the  claims  included  within  the  description 

22  22  St.  at  L.  p.  635,  Resolution  No.  6. 
VOL.  II. —  14 
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above  mentioned,  together  with  their  present  ownership,  and,  if 
by  assignee,  the  date  of  the  assignment,  with  the  consideration 
paid  therefor  :  Provided^  Tliat  in  the  course  of  their  proceedings 
they  shall  receive  all  suitable  testimony  on  oath  or  affirmation, 
and  all  other  proper  evidence,  historic  and  documentary,  concern- 
ing the  same ;  and  they  shall  decide  upon  the  validity  of  said 
claims  according  to  the  rules  of  law,  municipal  and  international, 
and  the  treaties  of  the  United  States  applicable  to  the  same,  and 
shall  report  all  such  conclusions  of  fact  and  law  as  in  their  judg- 
ment may  affect  the  liability  of  the  United  States  therefor.^^ 

*'  Sec.  4.  That  the  court  shall  cause  notice  of  all  petitions  pre- 
sented under  this  Act  to  be  served  on  the  Attorney-General  of  the 
United  States,  who  shall  be  authorized,  by  himself  or  his  assistant, 
to  examine  witnesses,  to  cause  testimony  to  be  taken,  to  have  ac- 
cess to  all  testimony  taken  under  this  Act,  and  to  be  heard  by  the 
court.  He  shall  resist  all  claims  presented  under  this  Act  by  all 
proper  legal  defences. 

"  Sec.  5.  That  it  shall  be  the  duty  of  Secretary  of  State  to 
procure  as  soon  as  possible  after  the  passage  of  this  Act,  through 
the  American  minister  at  Paris  or  otherwise,  all  such  evidence 
and  documents  relating  to  the  claims  above  mentioned  as  can  be 
obtained  from  abroad,  which,  together  with  like  evidence  and 
documents  on  file  in  the  Department  of  State,  or  which  may  be 
filed  in  the  Department,  may  be  used  before  the  court  by  the 
claimants  interested  therein,  or  by  the  United  States,  but  the 
same  shall  not  be  removed  from  the  files  of  the  court ;  and  after 
the  hearings  are  closed  the  record  of  the  proceedings  of  the  court 
and  the  documents  produced  before  them  shall  be  deposited  in  the 
Department  of  State. 

"  Sec.  6.  That  on  the  first  Monday  of  December  in  each  year 
the  court  shall  report  to  Congress  for  final  action  the  facts  found 
by  it,  and  its  conclusions  in  all  cases  which  it  has  disposed  of 
and  not  previously  reported.  Such  finding  and  report  of  the 
court  shall  be  taken  to  be  merely  advisory  as  to  the  law  and  facts 
found,  and  shall  not  conclude  either  the  claimant  or  Congress ; 
and  all  claims  not  finally  presented  to  said  court  within  the  period 
of  two  years  limited  by  this  Act  shall  be  forever  barred  ;  and 
nothing  in  this  Act  shall  be  construed  as  committing  the  United 
States  to  the  payment  of  any  such  claims."  "^^ 

28  23  St.  at  L.  p.  283,  ch.  25.  «*  2-3  St.  at  L.  p.  283,  ch.  25. 
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The  Forty-eighth  Congress  included  in  Appropriation  Acts  the 
following  clauses :  — 

"  For  expenses  of  collecting  the  revenue  from  customs  prior  to 
July  first,  eighteen  hundred  and  eighty-one,  being  the  difference 
between  amount  paid  and  legal  compensation  fixed  by  section 
twenty-seven  hundred  and  thirty-three  and  twenty-seven  hundred 
and  thirty-eight  of  the  Revised  Statutes  to  certain  custom  officers, 
one  hundred  and  eighty-two  thousand  four  hundred  and  thirty-two 
dollars  and  eighty-two  cents,  including  two  claims  certified  in  Ex- 
ecutive Document  Number  One  Hundred  and  Forty-four,  first  ses- 
sion, Forty-eighth  Congress  :  Provided,  That  no  part  of  the  money 
appropriated  in  this  paragraph  shall  be  paid  to  any  of  the  claim- 
ants until  the  Court  of  Claims  shall  have  heard  and  determined 
all  of  the  questions  involved,  and  the  liability  of  the  United  States 
Government  therefor,  in  at  least  one  test  case,  which  case  shall 
be  preferred  in  the  order  of  the  docket  of  said  court.  Full  and 
complete  jurisdiction  is  hereby  conferred  on  the  Court  of  Claims 
for  the  purposes  above  named.  If  the  determination  of  the  Court 
of  Claims  shall  be  in  favor  of  the  claimants  they  shall  be  paid  ; 
otherwise  not.  The  Attorney-General  shall  see  to  it  that  the  in- 
terest of  the  Government  is  protected  in  said  suit  or  suits."  ^ 

"  For  payment  upon  order  of  the  Court  of  Claims  of  referees 
heretofore  and  hereafter  appointed  by  said  court  under  the  Act 
approved  June  sixteenth,  eighteen  hundred  and  eighty,  two  thou- 
sand five  hundred  dollars ;  but  no  moneys  hereby  appropriated 
shall  be  paid  to  any  referee  who  at  the  time  of  such  reference  was 
in  the  employment  of  the  Government,  and  under  pay  in  such 
employment,  and  hereafter  no  person  in  the  employ  of  the  Gov- 
ernment shall  receive  any  pay  for  acting  as  such  referee."  -^ 

"  Whereas  the  Choctaw  Nation,  for  itself  and  in  behalf  of  indi- 
vidual members  thereof,  makes  claim  against  the  United  States 
on  account  of  various  treaty  provisions  which  it  is  alleged  have 
not  been  complied  with  :  Therefore, 

"  Be  it  enacted,  etc., 

"  Sec.  1.  That  the  Court  of  Claims  is  hereby  authorized  to  take 
jurisdiction  of  and  try  all  questions  of  difference  arising  out  of 
treaty  stipulations  with  the  Choctaw  Nation,  and  to  render  judg- 
ment thereon  ;  power  is  hereby  granted  the  said  court  to  review 
the  entire  question  of  differences  de  novo,  and  it  shall  not  be  es- 

26  23  St.  at  L.  p.  257,  ch  334.  26  23  St.  at  L.  p.  242,  ch.  334. 
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topped  by  any  action  had  or  award  made  by  the  Senate  of  the 
United  States  in  pursuance  of  the  treaty  of  eighteen  hundred  and 
fifty-five ;  and  the  Attorney-General  is  hereby  directed  to  appear 
in  behalf  of  the  Government ;  and  if  said  court  shall  decide  against 
the  United  States,  the  Attorney-General  shall,  within  thirty  days 
from  the  rendition  of  judgment,  appeal  the  cause  to  the  Supreme 
Court  of  the  United  States  ;  and  from  any  judgment  that  may 
be  rendered  the  said  Choctaw  Nation  may  also  appeal  to  said 
Supreme   Court. 

"  Provided,  The  appeal  of  said  Choctaw  Nation  shall  be  taken 
within  sixty  days  after  the  rendition  of  said  judgment,  and  the 
said  courts  shall  give  such  cause  precedence. 

"  Sec.  2.  Said  action  shall  be  commenced  by  a  petition  stating 
the  facts  on  which  said  nation  claims  to  recover  and  the  amount 
of  its  claim  ;  and  said  petition  may  be  verified  by  either  of  the  au- 
thorized delegates  of  said  nation  as  to  the  existence  of  such  facts, 
and  no  other  statements  need  be  contained  in  said  petition  or 
verification."     (March  3,  1881.)2" 

"  The  Eastern  Band  of  Cherokee  Indians  is  hereby  authorized 
to  institute  a  suit  in  the  Court  of  Claims  against  the  United 
States  to  determine  the  rights  of  the  said  band  in  and  to  the 
mon(?ys,  stocks,  and  bonds  held  by  the  United  States  in  trust  for 
the  Cherokee  Indians,  arising  out  of  the  sales  of  lands  lying  west 
of  the  Mississippi  River,  and  also  in  a  certain  other  fund  com- 
monly called  the  Permanent  Annuity  Fund,  to  which  suit  the 
Cherokee  Nation,  commonly  called  the  Cherokee  Nation  West, 
shall  be  made  a  party  defendant.  The  said  Eastern  Band  shall 
within  three  months  after  the  passage  of  this  Act  file  a  petition 
in  said  court,  verified  by  the  principal  chief  of  said  band,  setting 
forth  the  facts  upon  which  said  claim  is  based.  The  said  Chero- 
kee Nation  West  shall  within  six  months  after  the  passage  of  this 
Act  file  its  answer  to  said  petition,  and  said  cause  shall  proceed 
to  final  determination  pursuant  to  the  practice  in  said  court, 
and  such  rules  or  orders  as  the  said  court  may  make  in  that 
behalf. 

"  The  Secretary  of  the  Interior  shall  transmit  to  said  court, 
for  the  consideration  of  said  court,  copies  duly  certified  of  all 
records,  reports,  papers,  and  other  documents  on  file  in  the 
Department  of   the   Interior  which   he  may  deem  necessary    to 

"  Supp.  U.  S.  R.  S.  p.  608  (21  St.  at  L.  p.  504,  ch.  139) 
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said  cause,  or  which  may  be  requested  by  either  of  the  parties 
hereinbefore  referred  to,  and  the  said  parties  respectively  mav 
take  and  submit  to  said  court  such  additional  competent  testi- 
mony as  they  may  desire.  And  jurisdiction  is  hereby  con- 
ferred upon  said  court  to  hear  and  determine  what,  if  any, 
interest,  legal  or  equitable,  the  said  Eastern  Band  has  in  said 
moneys,  stocks,  bonds  so  held  in  trust  as  aforesaid  by  the  United 
States,  and  shall  enter  a  decree  specifically  defining  the  rights 
and  interests  of  the  said  Eastern  Band  therein,  and  in  any 
moneys  hereafter  to  be  derived  from  sources  similar  to  those 
out  of  which  the  existing  fund  arose. 

"  When  the  interest  (if  any)  of  the  said  Eastern  Band  has  been 
ascertained  as  aforesaid,  the  Secretary  of  the  Treasury  shall,  out 
of  the  portion  of  said  fund  adjudged  to  said  parties  respectively, 
pay  all  the  proper  costs  and  expenses  of  said  respective  parties  of 
the  proceedings  herein  provided  for,  each  party,  except  the  United 
States,  to  be  liable  for  its  own  costs  and  expenses,  and  the  re- 
mainder shall  be  placed  to  credit  of  the  said  Eastern  Band  and 
of  the  said  Cherokee  Nation,  in  accordance  with  their  respective 
rights  as  ascertained  by  the  said  judgment  and  decree  of  said 
court. 

"  In  the  said  proceeding  the  Attorney-General,  or  such  of  his 
assistants  as  he  may  designate,  shall  appear  on  behalf  of  the 
United  States.  Either  of  the  parties  to  said  cause  may  appeal 
from  any  judgment  rendered  by  said  Court  of  Claims  to  the  Su- 
preme Court  of  the  United  States,  and  the  said  courts  shall  give 
such  cause  precedence."  ^^ 

Other  special  statutes  give  the  Court  of  Claims  jurisdiction  in 
certain  cases.^^ 

§  442.  Decisions  on  Jurisdiction  of  Court  of  Claims.  —  The  fol- 
lowing decisions  on  the  jurisdiction  of  the  Court  of  Claims  may 
be  of  some  assistance  to  the  practitioner.  It  has  been  said  that  to 
constitute  an  implied  contract  upon  which  a  suit  can  be  brought 
in  the  Court  of  Claims,  "  there  must  have  been  some  considera- 
tion moving  to  the  United  States,  or  they  must  have  received  the 
money  charged  with  a  duty  to  pay  it  over  ;  or  the  claimant  must 
have  had  a  lawful  right  to  it  when  it  was  received,  as  in  the  case  of 

28  22  St.  at  L.  pp.  585,  586,  ch.  141.  Claims  arising  from  Indian  Depredations, 

29  See  for  example  the  Act  to  provide    26  St.  at  L.  851,  ch.  538. 
for   the   Adjudication   and    Payment   of 
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money  paid  by  mistake."  ^  With  the  exception  of  claims  for  the 
proceeds  of  captured  or  abandoned  property  and  others  arising 
under  special  statutes,  the  Court  of  Claims  has  no  jurisdiction  of 
claims  upon  torts  committed  by  the  United  States.^ 

"  The  jurisdiction  of  that  court  has  received  frequent  additions 
by  the  reference  of  cases  to  it  under  special  statutes,  and  by  other 
changes  in  the  general  law,  but  the  principle  originally  adopted, 
of  limiting  its  general  jurisdiction  to  cases  of  contract,  remains. 
There  can  be  no  reasonable  doubt  that  this  limitation  to  cases  of 
contract,  express,  or  implied,  was  established  in  reference  to  the 
distinction  between  actions  arising  out  of  contracts,  as  distin- 
guished from  those  founded  on  torts,  which  is  inherent  in  the  es- 
sential nature  of  judicial  remedies  under  all  systems,  and  especially 
under  the  system  of  the  common  law.  The  reason  of  this  restric- 
tion is  very  obvious  on  a  moment's  reflection.  While  Congress 
might  be  willing  to  subject  the  Government  to  the  judicial  enforce- 
ment of  valid  contracts,  which  could  only  be  valid  as  against  the 
United  States  when  made  by  some  oflicer  of  the  Government  act- 
ing under  lawful  authority,  with  power  vested  in  him  to  ranke  such 
contracts,  or  to  do  acts  which  implied  them,  the  very  essence  of  a 
tort  is  that  it  is  an  unlawful  act,  done  in  violation  of  the  legal 
rights  of  some  one.  For  such  acts,  however  high  the  position  of 
the  officer  or  agent  of  the  Government  who  did  or  commanded 
them,  Congress  did  not  intend  to  subject  the  Government  to  the 
results  of  a  suit  in  that  court.  This  policy  is  founded  in  wisdom, 
and  is  clearly  expressed  in  the  Act  defining  the  jurisdiction  of  the 
court ;  and  it  would  ill  become  us  to  fritter  away  the  distinction 
between  actions  ex  delicto  and  actions  ex  contractu,  as  well  under- 
stood in  our  system  of  jurisprudence,  and  thereby  subject  the  Gov- 
ernment to  payment  of  damages  for  all  the  wrongs  committed  by 
its  officers  or  agents,  under  a  mistaken  zeal,  or  actuated  by  less 
worthy  motives."^ 

Accordingly  it  has  been  held  that  when  the  United  States  takes 
possession  of  property,  asserting  a  title  hostile  to  that  of  the  true 
owner,  such  owner  cannot  recover  the  reasonable  value  of  the  use 
of  the  same,  or  the  reasonable  value  of  the  fee  of  the  same,  in  a 

§  442.     1  Mr.  .Justice  Field,  in  Knote  v.  Dennis  v.  U.  S  ,  2  Ct.  CI  210  ;    Dykes  v. 

U.  S.,  95  U.  S.  149-157.  U.  S.,  16  Ct.  CI.  289. 

2  Lan^ford  v.  U.   S.,  101   U.  S.  341  ;  "  Mr.  Justice  Miller,  in  Langford  v. 

U.  S.  R.  S.  §  1059  ;   Nichols  v.  U.  S..  7  U.  S.,  101  U.  S.  341. 
Wall.  122  ;  Gibbons  v.  U.  S.,  8  Wall.  209 ; 
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suit  ill  the  Court  of  Claims.*  On  the  other  hand,  "  when  the 
Government  of  the  United  States,  by  such  formal  proceedings  as 
are  necessary  to  bind  the  Government,  takes  for  public  use,  as 
for  an  arsenal,  custom-house,  or  fort,  land  to  which  it  asserts 
uo  claim  of  title,  but  admits  the  ownership  to  be  private  or  indi- 
vidual, there  arises  an  implied  obligation  to  pay  the  owner  its  just 
value.  It  is  to  be  regretted  that  Congress  has  made  no  provision 
by  any  general  law  for  ascertaining  and  paying  this  just  compen- 
sation. And  we  are  not  called  on  to  decide  that  when  the  Govern- 
ment, acting  by  the  forms  which  are  sufficient  to  bind  it,  recognizes 
the  fact  that  it  is  taking  private  property  for  public  use,  the  com- 
pensation may  not  be  recovered  in  the  Court  of  Claims.  On  this 
point  we  decide  nothing."  ^ 

The  filing  of  a  petition  in  the  Court  of  Claims  under  a  statute 
providing  that  in  that  manner  damages  may  be  recovered  for  the 
taking  of  private  property  for  public  use,  is  a  waiver  of  an  objec- 
tion by  the  plaintiff  to  the  alleged  unconstitutionality  of  such 
statute.^ 

The  Court  of  Claims  has  no  jurisdiction  of  an  action  against 
the  United  States  to  enjoin  the  infringement  of  a  patent.'''  It  has 
been  doubted  whether  any  suit  against  an  officer  of  the  United 
States,  such  ac  a  postmaster,  to  enjoin  the  infringement  of  a  patent 
and  for  profits  or  damages  on  account  of  the  use  of  the  article  by 
him  in  his  official  character,  can  be  sustained.^  Where  the  United 
States  has  adopted  an  improvement  covered  by  a  patent  at  the  re- 
quest of  the  patentee,  with  notice  that  he  claims  a  patent-right  to 
the  same,  and  with  no  assertion  of  a  right  to  use  the  same  without 
compensation,  the  patentee  may  recover  a  reasonable  royalty  for 
the  use  of  the  patent,  in  a  suit  in  the  Court  of  Claims  founded  upon 
a  contract  implied  from  the  transaction.^ 

The  Tucker  Act  of  March  3d,  1887,  does  not  give  the  Court 
of   Claims   jurisdiction   of   suits   against   the   United   States   to 

*  Langford  v.  U.  S..  101  U.  S.  341.  ney-General,  124  U.   S.   581;   Board   of 

6  Mr.  Justice  Miller,  in  Langford  v.  Field  Officers  v.  The  U.  S.,  20  Ct.  CI.  18  ; 

U.  S.,  101  U.S.  341.     See   Great  Falls  Hersch  i-.  The  U.  S.,  15  Ct.  CI.  385  ;  U.S. 

Mfg.  Co.  V.  The   Attorney-General,   124  v.  Great  Falls  Mfg.  Co.,  112  U.  S.  645; 

U.  S.  581 ;  U.  S.  V.  Russell,  13  Wall.  623 ;  Johnson  v.  U.  S.,  4  Ct.  CI.  248 ;  Carpen- 

Grant  v.  U.  S.,  1  Ct.  CI.  41  ;   HoUister  v.  ter  v.  U.  S.,  42  Fed.  R.  264. 

Benedict  &  B.  Mfg.  Co.,  113  U.  S.  59, 67  ;  "  U.  S.  v.  Palmer,  128  U.  S.  262. 

Mills  r.  U.  S.,  19  Ct.  CI.  79;  Kettler  v.         8  James  v.  Campbell,  104  U.  S.  356. 

U.  S.,  21  Ct.  CI.  175.  But  see  Head  v.  Porter,  48  Fed.  R.  481. 
6  Great  Falls  Mfg.  Co.  v.  The  Attor-         9  U.  S.  v.  Palmer,  128  U.  S.  262, 
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establish  land  claims,  or  to  enforce  the  specific  performance  of 
contracts.!'^ 

No  suit  can  he  sustained  merely  upon  moral  or  equitable  con- 
siderations, not  based  upon  any  established  rule  of  law  or  equity. ^^ 

The  Court  of  Claims  has  no  power  to  make  a  rule  requiring 
parties  to  present  their  claims  to  an  Executive  Department  before 
suit.     Such  a  rule  is  void.^ 

An  officer  may  sue  to  recover  a  salary  allowed  by  an  Act  of 
Congress.^^ 

An  owner  of  bonds,  assumed  by  the  United  States,  may  main- 
tain an  action  in  the  Court  of  Claims  to  collect  the  amount  of  the 
same.^^ 

A  statute  which  confers  exclusive  authority  upon  a  public  officer 
over  certain  questions  or  claims  deprives  the  Court  of  Claims  of 
jurisdiction  concerning  the  same.^^  "Where  an  officer  is  directed 
by  statute  to  examine  claims,  and  report  to  Congress  to  await 
further  legislative  action,  no  suit  can  be  maintained  on  his 
report.  1^ 

Where  Congress  recognizes  the  validity  of  a  claim,  appropriates 
money  to  pay  the  same,  and  directs  a  public  officer  to  examine 
and  pay  it,  a  suit  upon  such  claim  against  the  United  States  may 
be  maintained  in  the  Court  of  Claims.^*^ 

A  suit  may  be  maintained  against  the  United  States  upon  an 
allowance  made  by  a  Commissioner  of  Internal  Revenue  to  a 
judgment  creditor,  under  Section  3220  of  the  Revised  Statutes, 
where  the  collector  does  not  object  and  sets  up  no  claim  him- 
self ;  ^^  provided,  the  Commissioner  has  not  exceeded  his  jurisdic- 
tion in  making  the  allowance. ^^ 

A  suit  may  be  maintained  to  recover  the  amount  of  an  award 
under  a  statute  giving  an  informer  a  share  of  a  penalty .^^ 

10  U.  S.  V.  Jones,  131  U.  S.  1 ;  supra,  Bofinger  v.  U.  S.,  18  Ct.  CI.  148,  165  ;  Dor- 

§  36.  sheimer  v.  U.  S.,  7  Wall.  166. 

"  Bonner  v.  U.  S.,  9  Wall.  156 ;  Mc-  i^  Huffman  v.  U.  S.,  17  Ct.  CI.  55. 

dure  V.  U.  S.,  116  U.  S.  145;  Tillson  v.  i^  Blount  v.  The  U,  S.,  21  Ct.  CI.  274  ; 

U.  S.,  100  U.  S.  43.  Huffman  v.   U.  S.,  17   Ct.    CI.   55.     See 

12  Clyde  I'.  U.  S.,  13  Wall.  38.  U.  S.  v.  Jordan,  113  U.  S.  418  ;  Nashville, 

18  Moore  v.  U.  S.,  4  Ct.  CI.  139.  C.  &  St.  L.  Ry.  Co.  v.  U.  S..  113  U.  S. 

14  Morrell  v.  U.  S.,  7  Ct.  CI.  421.  261 ;  U.  S.  v.  Kaufman,  96  U.  S.  567. 

15  Davidson  v.  U.  S.,  21  Ct.  CI.  298;  i*  Ni.xon  v.  U.  S.,  18  Ct.  CI.  448. 
Daily  v.  U.  S.,  17  Ct.  CI.  144;  Marshall  i-.  "  Seat  v.  U.  S.,  18  Ct.  CI.  458. 

U.  S.,  21  Ct.  CI.  .307  ;  Chesapeake  &  O.        20  Ramsay  v.  U.  S.,  21  Ct.  CI.  443;  U  S. 
Ry.  Co.  i;.  U.  S.,  20  Ct.  CI.  49 ;  Alire  v.     v.  Ramsay,  120  U.  S.  214. 
U.  S.,  1  Ct.  CI.  233 ;  8.  c.  7  Ct.  CI.  27  ; 
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A  suit  may  be  maintained  to  recover  of  the  United  States  taxes 
and  penalties  similar  to  those  in  Sections  3220  and  3228  of  the 
Revised  Statutes,  when  the  claim  has  been  in  due  time  presented 
on  appeal  to  and  allowed  by  the  Commissioner  of  Internal  Rev- 
enue ;2^  and  also  of  a  suit  for  a  drawback  under  the  Act  of  August 
5,  1861,  Chapter  45,  Section  4,  after  payment  has  been  refused.-^ 

A  suit  may  be  maintained  to  recover  money  illegally  exacted  by 
a  government  officer,  under  such  circumstances  that  the  payment 
was  necessary  to  avoid  the  stopping  of  the  business  in  which  the 
claimant  was  engaged.^  A  suit  may  be  maintained  to  recover  the 
claim  of  a  naval  officer  for  his  expenses  when  travelling  under 
orders.^*  A  suit  may  be  maintained  to  recover  money  of  the 
claimant  received  by  the  United  States  for  other  purposes,  and 
appropriated  by  it  for  the  payment  of  an  illegal  tax.^^ 

The  words,  "  regulation  of  an  Executive  Department,"  mean  a 
rule  made  by  the  head  of  a  Department  for  its  action  when  author- 
ized by  Congress  to  make  such  rule.^^  A  mere  order  of  the  Pres- 
ident or  the  head  of  a  Department   is  not  a  "  regulation."  '^' 

It  has  been  held  that  a  claim  against  the  District  of  Colum- 
bia cannot  be  referred  to  the  Court  of  Claims  by  one  House  of 
Congress.^^ 

The  Court  of  Claims  has  jurisdiction  of  an  action  for  salvage 
services  rendered  to  the  United  States  ;2^  for  the  share  of  gen- 
eral average  fairly  due  from  the  United  States  •,^^  of  a  claim  for 
money  paid  under  the  void  judgment  of  a  military  commission  ;^^ 
of  a  claim  for  payment  of  an  illegal  tax  upon  realty,  made  for  the 
purpose  of  obtaining  possession  of  the  same  ;  ^^  of  a  claim  where 
one  has  delivered  property  in  pursuance  of  an  express  contract 
which  is  void ;  ^  of  a  claim  where  property  leased  by  the  govern- 
ment is  damaged  by  the  want  of  a  reasonable  care  while  in  its 
possession  ;  ^  and  of  a  claim  for  money  of  an  innocent  person 

21  U.  S.v.  Savings  Bank,  104  U.  S.  728.        27  Harvey  v.  U.  S..  3  Ct.  CI.  38;  Mad- 
See  also   U.  S.    V.   Kaufman,   96   U.  S.     dux  v.  U.  S.,  20  Ct.  CI.  193. 

567.  28  strachan  v.  District  of  Columbia,  20 

22  Campbell   v.  U.  S.,  107  U.  S.  407 ;     Ct.  CI.  484. 

Portland  Co.  v.  U.  S.,  5  Ct.  CI.  441.  -9  Bryan  v.  U.  S.,  6  Ct.  CI.  128;   Mo- 

23  Swift   Co.  V.  U.    S  ,  111   U.  S.  22.     Gowan  v.  U.  S..  20  Ct.  CI.  147. 
See  New  York  Consol.  Card  Co.  v.  U.S.,        so  Brown  v.  U.  S.,  15  Ct.  CI.  302. 

20  Ct.  CI.  174.  31  Devlin  v.  U.  S.,  12  Ct.  CI.  26(5.    But 

■2*  U.  S.  V.  McDonald,  128  U.  S.  471.  see  Carver  v.  U.  S.,  Ill  U.  S.  609. 

25  Johnston  v.  U.  S.,  17  Ct.  CI.  167.  ^2  Simons  v.  U.  S.,  19  Ct.  CI.  601. 

26  Harvey  v.  U  S.,  3  Ct.  CI.  38 ;  Mad-        33  Heatlifield  v.  U.  S.,  8  Ct  CI.  213. 
dux  V.  U.  S.,  20  Ct.  CI.  193.  si  u.  S.  v.  Bostwick,  94  U.  S.  53. 
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paid  into  the  Treasury  by  a  fraud  perpetrated  by  an  officer  of 
the  United  States.^^ 

The  Court  of  Claims  has  jurisdiction  to  hear  and  determine  a 
counter-claim  by  the  United  States  for  the  proceeds  of  its  property 
wrongfully  sold  by  an  insolvent  debtor  in  a  suit  by  his  assignee  in 
insolvency  on  a  contract  between  the  insolvent  and  the  United 
States.^  It  has  been  held  that  the  United  States  may  take  an  as- 
signment from  A.,  its  judgment  debtor,  of  a  judgment  held  by  A. 
against  B,  and  set  off  the  same  in  a  suit  brought  by  B.  upon  an 
award  of  Congress,  notwithstanding  the  fact  that  B.  has  assigned 
his  award  to  C. ;  provided,  the  set-off  was  acquired  before  notice 
of  the  assignment.^^  Where  a  suit  on  a  claim  was  brought  by  a 
firm  of  three,  it  was  held  that  the  United  States  could  not  set  off 
a  judgment  against  two  of  them.^  After  the  government  has 
allowed  a  claim  and  payment  of  a  part  to  the  assignees  of  the 
claimant,  upon  his  receipt  in  full,  the  government,  when  sued  for 
the  balance,  cannot  set  up  as  a  counter-claim  the  amount  so  paid, 
on  the  ground  that  the  assignment  was  irregularly  executed.^^ 
Where  an  officer  of  the  navy,  upon  a  settlement  of  his  accounts, 
claims  that  he  would  not  be  concluded  thereby,  and  subsequently 
sued  for  a  balance  claimed  by  him,  it  was  held  that  the  United 
States  was  not  bound  by  the  settlement,  and  could  obtain  judg- 
ment for  moneys  improperly  paid  him  in  pursuance  thereof.**^  If  a 
claim  is  dismissed  for  want  of  jurisdiction,  the  counter-claim  falls 
with  it.4i 

The  term  "  disbursing  officers  "  is  not  limited  to  officers  of  the 
army  and  navy,  but  extends  to  disbursing  officers  of  the  Execu- 
tive Department.*^  An  officer  cannot  obtain  relief  against  the 
United  States  for  "  losses  suffered  by  the  officer  through  forgery 
committed  by  his  employees  or  others,  for  which  he  would  in  law 
be  entitled  to  recover  against  both  the  forger  and  the  depositary 
who  paid  the  forged  checks."  *^ 

"  There  is  an  important  difference  between  the  transmission  of 
the  Secretary  of  the  Senate  or  the  Clerk  of  the  House  of  bills  and 

35  U.  S.  V.  State  Bank,  96  U.  S.  30.  4^  McElrath  i;    U.  S.,  102  U.  S.  426; 

3«  Allen  I'.  U.  S.,  17  Wall.  207;  5  Ct.  U.  S.  v.  Burcliard,  125  U.  S.  170. 

CI.  339 ;  Macauley  v.  U.  S.,  11  Ct.  CI  693.  «  Boehm  v.  U.  S.,21  Ct.  CI.  290. 

87  Macauley  v.  U.  S.,  11  Ct.  CI.  693.  *"-  Ilobbs  v.  U.  S.,  17  Ct.  CI.  189. 

88  Boehm  o.  U.  S.,  20  Ct  CI.  142.  «  Hall  v.  U.  S.,  9  Ct.  CI.  270,  274. 

89  McKnight  v.  U.  S.,  98  U.  S.  179;  13 
Ct  CI.  292. 
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petitions  upon  which  no  action  is  taken,  and  referring  claims  bj  a 
formal  resolution  of  the  Senate  or  House  of  Representatives,  and 
that  difference  is  provided  for  in  the  respective  Sections  1059  and 
1060,  and  is  recognized  in  Section  1069."^* 

The  statute  authorizing  tlie  Court  of  Claims  to  enter  an  affirm- 
ative judgment  in  favor  of  the  United  States  against  a  suitor  in 
the  Court  of  Claims  does  not  violate  the  Seventh  Amendment  of 
the  Constitution.*^  This  right  is  as  comprehensive  as  the  similar 
rights  given  to  the  Crown  by  the  British  Act  of  1860  regulating 
Petitions  of  Right.^s 

The  reference  of  a  claim  by  a  department  to  the  Court  of  Claims, 
without  jurisdiction  to  pay,  does  not  give  the  court  jurisdiction.*'' 
A  claim  may  be  referred  to  the  Court  of  Claims  by  an  executive 
department,  after  the  accounting  officers  have  certified  a  balance 
in  favor  of  the  claimant.  "  It  never  could  have  been  intended  by 
Congress  that  in  such  cases  the  United  States  were  to  assume  the 
burden  of  proof  to  establish  the  errors  of  their  accounting  officers, 
instead  of  requiring  claimants  to  prove  their  whole  case."  *^  The 
limitation  prescribed  by  Section  1069  cannot  be  pleaded  where  a 
claim  has  been  transmitted  to  the  Court  of  Claims  by  the  head  of 
an  executive  department  or  by  the  Secretary  of  the  Treasury  under 
Section  1063  of  the  Revised  Statutes.*^  If,  after  the  head  of  an 
executive  department  or  the  Secretary  of  the  Treasury  has  trans- 
mitted a  claim  to  the  Court  of  Claims  under  Section  1063  of  the 
Revised  Statutes,  the  claimant  does  not  voluntarily  prepare  and 
file  his  petition,  the  court  will,  on  motion,  require  him  to  do  so.^ 
The  court  cannot  decline  jurisdiction  if  the  case  comes  within  the 
statute.^^  If  two  claimants  seek  to  recover  for  the  use  of  the  same 
property,  one  cannot  resist  by  a  plea  to  the  jurisdiction  that  the 
title  to  land  is  involved.^^  The  Court  of  Claims  will  take  jurisdic- 
tion of  an  agreed  case  which  the  head  of  a  department  certifies  to 
be  correct  and  sufficient.^^ 

«  Webb  V.  U.  S.,  20  Ct.  CI.  487,  493.  49  Winnisimmet  Co.  v.  U.  S.,  12  Ct.  CI 

48  McElrath  r.  U.  S.,  102  U.  S.  426,  440 ;  319 ;  U.  S.  v.  Lippitt,  100  U.  S.  663. 

8.  c.  12  Ct.  Cl.:il2.  50  Bright  v.  U.  S.,  6  Ct.  CI.  118;  s.  C 

46  23  and  24  Vict.  17,  ch.  34  ;  Roman  v.  8  Ct.  CI.  326. 

U.  S.,  11  Ct.  CI.  761.     See  Delancey  v.  ^i  Bright  v.  U.  S.,  6  Ct.  CI.  118;  s.  c 

The  Queen,  6  L  R.  Exch.  R.  p.  286.  8  Ct.  CI.  326. 

47  Hart  V.  U.  S.,  118  U.  S.  62.  ^2  Bright  c.  U.  S.,  6  Ct.  CI.  118;  s.  c 

48  Mc Knight  ;;.  U.   S.,  13  Ct.  CI.  292.  8  Ct.  CI.  326. 

See  also  Delaware  Rirer  S.  B.  Co.  t-.U.  S.,         ^  Broulatour  v.  U.  S.,  7  Ct.  CI.  555 
6  Ct.  CI.  55  ;   Winnisimmet  Co.  v.  U.  S.,     Anioskeag  Manuf.  Co.  v.  U  S.,  6  Ct.  CI.  99; 
12  Ct.  CI.  319.  s.  c.  as  Manuf.  Co.  v.  U.  S.,  17  Wall.  692. 
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The  words  "  without  fault  or  negligence  on  the  part  of  such 
officer,"  when  used  in  Section  1062  of  the  Revised  Statutes,  mean 
such  care  and  diligence  as  a  prudent  man  would  exercise  in  the 
discharge  of  a  high  public  trust,  or  in  a  matter  of  private  interest 
under  similar  circumstances.^ 

The  subjects  of  Great  Britain,^^  of  Belgium,^^  of  France,^''  of 
Italy ,^  of  Prussia,^^  of  Spain,^^  and  of  Switzerland,^^  may  sue  in 
the  Court  of  Claims.^^  A  foreign  government  does  not  deny  the 
right  of  an  American  to  sue  it  by  requiring  him  to  give  security 
for  costs. ^^ 

The  Court  of  Claims  has  jurisdiction  of  an  action  to  which  a 
State  is  a  party  plaintiff ;  ^^  but  not  of  a  suit  to  which  a  State  is  a 
necessary  party  defendant.^^ 

§  443.  statute  of  Limitations  in  Court  of  Claims. —  "  Every  claim 
against  the  United  States,  cognizable  by  the  Court  of  Claims,  shall 
be  forever  barred  unless  the  petition  setting  forth  a  statement 
thereof  is  filed  in  the  court,  or  transmitted  to  it  by  the  Secretary 
of  the  Senate  or  the  Clerk  of  the  House  of  Representatives  as 
provided  by  law,  within  six  years  after  the  claim  first  accrues  ; 
Provided,  That  the  claims  of  married  women  first  accrued  during 
the  marriage,  of  persons  under  the  age  of  twenty-one  years  first 
accrued  during  minority,  and  of  idiots,  lunatics,  insane  persons, 
and  persons  beyond  the  seas  at  the  time  the  claim  accrued,  en- 
titled to  the  claim,  shall  not  be  barred  if  the  petition  be  filed  in 
the  court  or  transmitted  as  aforesaid,  within  three  years  after  the 
disability  has  ceased  ;  but  no  other  disability  than  those  enumerated 
shall  prevent  any  claim  from  being  barred,  nor  shall  any  of  the 
said  disabilities  operate  cumulatively."  ^ 

The  Bowman  Act  of  March  3,  1887,  provides  that  the  Statute 

"  Malone  v.  U.  S.,  5  Ct.  CI.  486 ;  Glenn  ^  De  Give  v.  U.  S.,  7  Ct.  CI.  617. 

V.  U.  S.,  4  Ct.  CI.  501  ;   Howell  v.  U.  S.,  ^7  Rothschild  v.  U.  S.,  6  Ct.  CI.  204 ; 

7  Ct.  CI.  512 ;  Hall  v.  U.  S.,  9  Ct.  CI.  270 ;  Dauphin  v.  U.  S.,  6  Ct.  CI.  221. 

Holman  v.  U.  S.,  11  Ct.  CI.  642  ;  Clark  v.  ^  Fichera  v.  U.  S.,  9  Ct.  CI.  254. 

U.  S.,  11  Ct.  CI.  698;   Curtis  i-.  Banker,  5'  Brown  v.  U.  S.,  5  Ct.  CI.  571. 

1.36  Mass.  .%5;   Christian  v.  U.  S.,  7  Ct.  eo  Molina  v.  U.  S.,  6  Ct.  CI.  269. 

CI.  431 ;   Whittelsey   v.   U.  S.,  5  Ct.  CI.  ^i  Lobsiger  r.  U  S.,  5  Ct.  CI.  687. 

452 ;  Prime  t-.  U.  S.,  3  Ct.  CI.  209  ;  Murphy  62  u.  S.  R.  S.  §  1068. 

V.  U.  S.,  3  Ct.  CI.  212;  Hobbs  v.  U.  S.,  83  Brown  v.  U.  S.,  6  Ct.  CI.  571. 

17Ct.  CI.  180;  Scottv.  U.  S.,  18Ct.Cl.  1;  «*  U.   S.   i'.  Louisiana,  123   U.  S.   32; 

Hoyle  V.  U.  S.,  21  Ct.  CI.  ?>W.  8.  c  127  U.  S.  182. 

65  U.    S.    V.   O'Keefe,   11    Wall.   178;  66  Milwaukee  R.  R.  Canal  Co.  i>.  U.  S., 

Carlisle  v.  U.  S.,  IG  Wall.  147  ;  6  Ct.  CI.  1  Ct.  CI.  187.     See  supra,  §  37. 

39a  §  443.    1  U.  S.  R.  S.  §  1069. 
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of  Limitations  shall  not  apply  to  claims  referred  to  the  Court  of 
Claims  by  the  head  of  a  Department  under  Section  1063  of  the 
Revised  Statutes,  provided  such  claims  were  presented  for  settle- 
ment at  the  proper  Department  within  six  years  after  they  ac- 
crued.2  The  Statute  of  Limitations  does  not  apply  to  suits  to 
establish  a  defense  under  Sections  1059-1062  of  the  Revised 
Statutes.-'^  An  action  for  money  received  by  the  United  States 
must  be  brought  within  six  years  after  its  reception.*  Where 
money  is  not  payable  until  demand,  the  statute  does  not  begin  to 
run  until  the  payment  is  made.'  It  has  been  held  that  the  statute 
begins  to  run  on  a  claim  for  services,  when  presented.^  A  claim 
for  the  price  of  property  sold  is  barred  within  six  years  after  the 
delivery  of  the  property,  not  from  the  time  when  the  Department 
refused  to  allow  the  payment,  unless  payment  by  the  terms  of  the 
contract  was  postponed.'''  An  officer  whose  accounts  are  settled 
annually  is  entitled  to  the  balance  due  at  the  end  of  each  fiscal 
year.^  The  State  cannot  sue  to  recover  the  proceeds  of  swamp 
lands  which  have  been  credited  to  the  State  on  the  Treasury  books 
more  than  six  years  before  the  suit  was  brought.^  The  statute 
does  not  begin  to  run  on  a  claim  for  extra  work  under  a  building 
contract  contemplating  the  same,  until  the  whole  contract  is 
performed. ^"^ 

An  item  in  the  account  of  a  court  commissioner  for  fees  was 
held  barred  when  the  services  for  which  he  charged  were  ren- 
dered more  than  six  years  before  proceedings.^^  No  officer  can 
waive  the  statute,  and  the  court  must  take  notice  that  the  claim  is 
barred,  if  that  appears.^^  Acknowledgments  and  promises  by 
executive  officers  without  legislative  authority  do  not  prevent  the 
running  of  the  statute.^^  If  an  act  appi-opriating  money  to  pay  a 
barred  claim  allows  the  claimant  to  sue  under  it,  it  takes  the 
claim  out  of  the  statute.^*  The  plaintiff's  ignorance  of  his  ability 
to  establish  his  claim  does  not  prevent  the  statute  from  running.^^ 

2  U.  S.  V.  Lippitt,  100  U.  S.  663  ;  Win-  8  Ellsworth  v.  U.  S.,  14  Ct.  CI.  382; 
nisimniet  Co.  v.  U.  S.,  12  Ct.  CI.  319.  U.  S.  v.  Ellsworth,  101  U.  S.  170. 

3  U.  S.  V.  Clark,  96  U.  S.  37.  9  U.  S.  v.  Louisiana,  127  U.  S.  182. 
*  Clark  V.  U.  S.,  99  U.  S.  493.                       w  u.  S.  i'  Gibbons,  109  U.  S.  200. 

5  Harrison  v.  U.  S.,  20  Ct.  CI.  175  ;  U.  S.  "  Patterson  v.  U.  S.,  21  Ct.  CI.  322. 
V.  Cooper,   120  U.  S.  124.     See  U.  S.  v.  12  Finn  v.  U.  S.,  123  U.  S  227. 
Lawton,  110  U.  S.  146.  i3  Leonard  v.  U.  S.,  18  Ct.  CI.  382. 

6  U.  S.  I'.  Wilder,  13  Wall.  254;  Titus  1*  Wray  v.  U.  S.,  19  Ct.  CI.  154. 
V.  U.  S.,  16  Ct.  Ci.  276.  16  Green  v.  U.  S.,  17  Ct.  CI.  174. 

T  Battelle  v.  U.  S.,  7  Ct.  01.  297. 
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When  the  statute  once  begins  to  run,  no  subsequently  occurring 
disability,  such  as  insanity,  suspends  it.^^  The  claimant's  death 
does  not  interrupt  the  statute  if  the  claim  accrued  during  his 
life.^'  If  the  claimant  dies  before  the  claim  accrues,  the  statute 
does  not  begin  to  run  until  the  appointment  of  an  administrator.^* 
Inability  to  sue  by  reason  of  aid  given  to  the  Confederacy  by 
the  claimant  does  not  prevent  the  running  of  the  statute.^^ 

§  444.  Petitions  and  Parties  Plaintiff  in  Court  of  Claims.  — 
"  Suits  will  be  commenced  by  petition,  verified  in  the  manner 
provided  by  law,  and  filed  in  the  office  of  the  clerk,  with  one  ex- 
tra copy  in  print  or  type-writing.  The  clerk  will  note  thereon 
the  day  of  filing,  and  will  cause  one  copy  to  be  forwarded  to  the 
Attorney-General.  Within  twenty  days  thereafter,  the  claimant 
will  file  in  the  clerk's  office  twenty-five  printed  copies  of  such 
petition  and  note  of  filing,  unless  the  court,  on  motion,  waives 
this  requirement."  ^ 

The  Revised  Statutes  provide  that  "  A  claimant  shall,  in  all 
cases,  fully  set  forth  in  his  petition,  the  claim,  the  action  therein, 
in  courts  or  by  any  department,  if  such  action  has  been  had  ;  what 
persons  thereof  have  had  or  are  interested  therein  ;  when  and 
upon  what  consideration  such  persons  became  so  interested ;  that 
no  assignment  or  transfer  of  said  claim,  or  any  part  thereof,  or 
interest  therein,  has  been  made,  except  as  stated  in  the  petition  ; 
that  said  claimant  is  justly  entitled  to  the  amount  therein  claimed 
from  the  United  States,  after  allowing  all  just  credits  and  offsets  ; 
that  the  claimant,  and  where  the  claim  has  been  assigned,  the 
original  and  every  prior  owner  thereof,  if  a  citizen,  has,  at  all 
times,  borne  true  allegiance  to  the  Government  of  the  United 
States,  and  whether  a  citizen  or  not,  has  not  in  any  way  volun- 
tarily aided,  abetted,  or  given  encouragement  to  rebellion  against 
the  snid  government,  and  that  he  believes  the  facts  as  stated  in 
the  said  petition  to  be  true.  And  the  said  petition  shall  be  veri- 
fied by  the  affidavit  of  the  claimant,  his  agent  or  attorney."  ^ 

"  Tlie  petition  must  comply  with  Revised  Statutes,  Section  1072, 
and  must  also  set  forth  :  1.  The  title  of  the  action,  with  the  full 
Christian  and  surnames  of  all  the  claimants.     2.  A  plain,  con- 

i«  Whitney  v.  U.  S.,  18  Ct.  CI.  19 ;  Leon-  is  Fiilenweider  v.  U.  S.,  9  Ot.  CL  403. 

ard  V.  U.  S.,  18  Ct.  CI.  382.     See  McDon-  i9  Kendall  v.  U.  S.,  107  U.  S.  123. 

aid  I'.  Hovey,  llU  U.  S.  619.  §  444.     i  Rule  7  Ct.  CI. 

1^  Sierra  v.  U.  S.,  9  Ct.  CI.  224.  2  U.  S.  R.  8.  §  1072. 
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cise  statement  of  the  facts  and  circumstances,  giving  place  and 
date,  free  from  argumentative  and  impertinent  matter.  3.  In 
every  case  transmitted  by  the  head  of  a  Department,  by  Congress 
or  a  committee  thereof,  a  copy  of  the  order  of  transmission  shall 
be  set  out  or  annexed.  4.  The  prayer,  in  which  the  claimant 
must  state  distinctly  the  amount  for  which  he  demands  judgment, 
or  the  relief  for  which  he  prays."  ^  "  When  the  claimant  cannot 
state  his  case  with  the  requisite  particularity  without  an  examina- 
tion of  papers  in  one  of  the  Executive  Departments,  and  has  been 
unable  to  obtain  a  sufficient  examination  of  such  papers  on  appli- 
cation, he  may  file  a  petition  stating  his  claim  as  far  as  is  in  his 
power,  and  specifying  as  definitely  as  he  can  the  papers  he  re- 
quires in  order  to  enable  him  to  state  his  claim.  The  court  will 
thereupon  call  upon  the  proper  Department  for  such  information 
or  papers  as  it  may  deem  necessary  ;  and  when  the  same  are  fur- 
nished, the  petition  may  be  amended ;  and  the  amended  petition 
shall  be  printed  and  filed,  and  may  take  the  place  of  the  original 
petition."  ^ 

"  If  the  claimant  be  an  executor  or  administrator,  guardian  or 
other  representative,  appointed  by  a  judicial  tribunal,  a  duly  au- 
thenticated copy  of  the  record  of  the  appointment  must  be  filed 
with  the  petition  at  the  commencement  of  the  action."  ^  "  If  the 
claim  be  founded  upon  an  Act  of  Congress,  or  upon  a  regulation 
of  an  Executive  Department,  the  act  and  the  section  thereof  upon 
which  the  claimant  relies  must  be  specified,  and  the  particular 
regulation  of  the  Department  must  be  stated  in  terms."  ^  "  If  the 
claim  be  founded  upon  an  express  contract  with  the  United  kStates, 
such  contract  must  be  set  forth  in  the  petition,  and,  if  it  be  in 
writing,  must  be  annexed  thereto.  If  it  be  founded  upon  an  im- 
plied contract,  the  circumstances  upon  which  the  claimant  relies 
to  prove  a  contract  must  be  specified.  If  it  consists  of  several 
matters  or  items,  each  must  be  separately  stated."  "  "  If  the  peti- 
tion be  verified  by  an  attorney-at-law  or  other  agent  of  the  claim- 
ant, a  power  of  attorney  authorizing  him  to  make  the  verification 
must  be  filed  with  it."  ^  "  If  a  claimant  desire  to  amend  his 
petition  at  any  time,  he  must  set  forth  in  his  motion  the  specific 
amendments  desired.     If  the  motion  be  allowed,  he  must  within 

3  Rule  7  Ct.  Cl.  6  Rule  lo  Ct.  CL 

i  RuIeSCt.  Cl.  7  Rule  11  Ct.  CL 

6  Rule  9  Ct.  CL  8  Rule  12  Ct.  Cl. 
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twenty  days  thereafter  file  a  copy  of  the  petition,  with  the  amend- 
ments properly  incorporated  therein,  unless  the  court  order  other- 
wise." ^  "  If  it  appear  on  the  face  of  the  petition  that  the  claim 
first  accrued  more  than  six  years  before  the  petition  was  filed,  the 
claimant  must  aver  therein  the  existence  and  period  of  duration  of 
some  disability  recognized  by  law  which  prevented  his  filing  his 
petition  within  that  time ;  in  default  whereof  it  will  be  consid- 
ered that  no  such  disability  existed,  and  the  petition  may  be  dis- 
missed on  motion."  ^^  "  If  the  claimant,  in  avoidance  of  the  bar 
of  limitation,  aver  in  his  petition  the  existence  and  duration  of 
any  such  disability,  and  it  thereby  appears  that,  after  the  disability 
ended,  more  than  three  years  had  elapsed  before  the  petition  was 
filed,  the  petition  may  be  dismissed  on  motion."  ^^  "  If  upon  the 
face  of  the  petition  it  does  not  appear  when  the  claim  first  ac- 
crued, the  court  may  require  the  claimant  to  make  the  petition 
definite  and  certain  in  that  regard,  and  in  default  thereof  may 
dismiss  the  suit."  ^  "  Within  two  months  after  the  filing  of  a 
case  transmitted  to  the  court,  or  within  such  further  time  as  the 
court  may  allow,  any  person  directly  interested  in  the  case  may 
appear  as  a  party  therein,  by  filing  his  petition,  under  oath,  in 
accordance  with  Rule  7."  ^^ 

"  Any  person  claiming  to  be  indirectly  interested  in  any  ques- 
tion involved  in  such  case  may,  by  leave  of  court,  be  permitted  to 
appear  and  be  heard  on  the  one  side  or  the  other,  as  his  interest 
may  require,  upon  filing  a  petition,  under  oath,  setting  forth  spe- 
cifically and  concisely  how  he  claims  to  be  so  interested,  and  sub- 
mitting the  questions  raised  to  the  decision  of  the  court. i*  If  no 
claimant,  directly  or  indirectly  interested,  appears  and  files  his 
petition  within  said  two  months,  the  Attorney-General,  or  Assist- 
ant Attorney-General,  charged  with  defending  the  Government  in 
this  Court,  may  set  the  case  down  for  trial  upon  such  evidence  as 
he  may  submit."  ^^ 

"  Within  two  months  after  the  filing  of  a  case  transmitted  to 
the  court  by  Congress  or  either  House,  or  by  a  committee,  or 
within  such  further  time  as  the  court  may  allow,  any  person 
directly  interested  in  the  case  may  appear  as  a  party  therein,  by 

9  Rule  13  Ct.  CI.  "  Rule  93  Ct.  CI. 

1^  Rule  70  Ct.  CI.  "  Rule  94  Ct.  CI. 

11  Rule  71  Ct.  CI.  1"^  Rule  95  Ct.  CI. 

12  Rule  72  Ct.  CI. 
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filing  his  petition,  under  oath,  in  accordance  with  Rule  7.  There- 
after the  ease  shall  be  proceeded  with,  in  like  manner,  and  sub- 
ject to  the  same  rules,  so  far  as  applicable,  as  other  cases  in  the 
court  under  its  general  jurisdiction."  ^^ 

"  In  cases  for  stores  and  supplies  the  petition,  or  if  already  filed 
an  amended  petition,  shall  embrace  the  following:  («)  An  al- 
legation as  to  loyalty  of  the  party  from  whom  the  supplies  were 
taken,  or  person  furnishing  same,  (b)  If  the  suit  is  by  legal  rep- 
resentative it  must  be  alleged  when  and  by  what  authority  such 
party  was  appointed  such  representative.  And  it  must  be  alleged 
that  the  claimant  brings  into  court  his  warrant  of  authority,  (c) 
It  must  be  alleged  that  the  claim  was  before  the  Southern  Claims 
Commissioner,  Quartermaster-General,  or  Commissary-General 
of  Subsistence,  and  with  what  result,  together  with  a  brief  state- 
ment of  the  ground  given  therefor,  (c7)  It  must  show  the  items 
of  account  before  said  Commission  or  officers,  and  which  of  said 
items  are  now  presented  to  this  court,  (e)  It  must  be  stated  which 
house  of  Congress  or  committee  referred  the  case,  with  the  date 
thereof.  (/)  It  must  be  stated  what  troops  or  command  took  or 
were  furnished  the  supplies,  when  they  were  taken,  and  at  what 
place  taken."  ^'' 

Petitions  under  the  French  Spoliation  Act  must  conform  to 
the  following  rules  :  "  Parties  having  a  common  interest,  growing 
out  of  the  seizure  of  the  same  vessel  or  its  cargo,  may  unite  in  one 
petition  for  the  recovery  of  their  respective  claims,  which  may  be 
heard  together.  Where  insurance  was  made  in  his  own  name  by 
one  for  himself  and  others,  or  as  agent  for  others,  or  by  a  keeper 
of  an  insurance  office,  in  either  case,  or  in  case  of  an  agent  for 
underwriters,  in  respect  of  a  policy  or  a  loss  thereunder  from 
spoliation,  his  administrator,  appointed  in  the  jurisdiction  of  his 
last  domicile,  may  file  one  petition  on  each  policy  for  all  the 
underwriters  thereon,  and  the  personal  representatives  of  any  one 
may  file  a  petition  for  his  decedent  setting  up  the  interests  of  all 
underwriters  upon  the  same  policy,  and  thereafter.  On  or  before 
January  20,  1887,  the  representatives  of  any  or  all  the  other  un- 
derwriters on  the  policy  may  by  motion  be  permitted  to  become 
parties  to  that  petition,  and  they  will  be  heard  as  to  their  re- 
spective interests  after  filing  letters  of  administration.  "When 
the  petition  of  the  owners  of  a  vessel  or  its  cargo  sets  out  an  in- 

16  Rule  96  Ct.  CI.  "  Rule  97  Ct.  CI. 

VOL,  II.  —  15 


908  COURT   OF   CLAIMS.  [CHAP.  XXXI. 

surance  thereof,  the  insurers  may,  under  the  same  restrictions 
and  in  the  same  manner,  on  motion,  prosecute  their  respective  in- 
terests in  the  same  case.  Where  claimants  are  firms  or  joint 
owners,  the  petition  of  the  personal  representative  of  the  last 
survivor  may  be  made  in  behalf  of  all,  and  the  personal  repre- 
sentatives of  the  others  may  come  in  and  be  heard  in  respect  to 
their  interests."  ^^ 

"  In  all  other  respects  the  general  rules  of  the  court  shall, 
so  far  as  applicable,  be  the  rules  under  the  French  Spoliation 
Act."  19 

A  State  may  sue  in  the  Court  of  Claims.^"^  A  married  woman, 
who  by  the  law  of  her  domicile  may  hold  property  in  equity,  with 
or  without  a  trustee,  may  sue  in  her  own  name,^!  even  though  her 
husband  refuses  to  be  a  party,  provided  the  laws  of  her  domicile 
permit  such  a  suit.-^  Minors  should  sue  through  a  guardian  ap- 
pointed in  the  State  of  their  domicile  instead  of  through  the  guar- 
dian appointed  in  the  State  where  their  property  is  situated. ^^  A 
corporation  organized  under  the  laws  of  a  State  in  the  Confederacy, 
for  purposes  not  hostile  to  the  government,  may  sue  under  the  Cap- 
tured and  Abandoned  Property  Act.^^  A  principal  may  sue  in 
his  own  name,  although  the  contract  was  made  in  the  name  of  an 
agent.  ^^ 

Before  the  Bowman  Act,  an  assignee  could  not  sue  in  his  own 
narae.^*'  Whether  the  rule  has  been  changed  by  the  Bowman 
Act  has  not  yet  been  decided  by  the  Supreme  Court  of  the 
United  States.  Judge  Deady  held,  in  the  Circuit  Court  for  the 
District  of  Oregon,  that  an  assignee  may  now  sue  the  United 
States  in  his  own   name  in  a  District  or  Circuit  Court.  ^" 

An  assignee  for  creditors  may  sue  in  the  name  of  his  as- 
signor.^"^  Before  the  Bowman  Act  it  was  held  that  when  the 
suit  was  brought  in  the  name  of  the  assignor  for  the  use  of  his 
assignee,  the  assignor  must  verify  the  petition,  or  the  assignee 
must  file  a  warrant  of  attorney  or  prove  the  assignment.^^     If  the 

18  Rule  105  Ct.  C\.  25  Ramsdell  v.  U.  S.,  2  Ct.Cl.  508. 

19  Rule  107  Ct.  CI.  26  u.  S.  v.  Gillis,  95  U.  S.  407 ;  8.  c.  sub 
21  U.  S.  V    Louisiana,   12.3    U-  S.  32;     noni.  Gillis  v.  U.  S..  12  Ct.  CI.  704. 

8.  c.  127  U.  S.  1K2.  27  p^mmons  i.'.  U.  S.,  48  Fed.  R.  43. 

21  Meriwetiier  v.  U.  S..  1-3  Ct.  CI.  259.  28  Morgan  v.  U.  S.,  14  Ct.  CI.  319. 

22  Stanton  v.  U.  S.,  4  Ct.  CI.  456.  29  silvcrliill   v.   U.  S.,  5  Ct.  CI.  610; 

23  Stanton  v.  U.  S.,  4  Ct.  CI.  456.  Crowell  v.  U.  S.,  6  Ct.  CI.  23. 

24  U.   S.   r.   Insurance   Cos.,  22  Wall. 
99 ;  Home  Ins.  Co.  v.  U.  S..  8  Ct.  CI.  449. 
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assignor  died  pendente  lite,  a  verification  by  his  executor  was 
sufficient.^''  When  the  assignor  and  assignee  joined  as  co-claim- 
ants, the  assignor  verifying  the  petition  which  alleged  that  the 
suit  was  for  the  assignee,  there  was  no  need  of  proving  the 
assignment.^^  The  assignor  may  repudiate  a  void  assignment  and 
sue  in  his  own  name.-^"-^  If  the  legal  title  to  real  property  has  been 
divested  out  of  the  owner  and  vested  in  a  trustee  authorized  to 
collect  past  and  future  rents,  the  trustee  may  sueJ^  A  claimant 
jointly  interested  must  show  the  state  of  his  interest.^*  The  holder 
of  a  part  interest  in  a  claim  to  be  paid  when  tlie  warrant  is  issued, 
could  not  sue  in  the  name  of  the  legal  holder  of  the  claim.^^ 
Separate  interests  cannot  be  united  in  one  petition.^*^  The  disloy- 
alty of  one  partner  defeats  any  action  by  the  other.^''  If  the  claim 
of  a  loyal  contractor  has  been  severed  from  that  of  his  disloyal 
co-contractor,  the  former  can  sue,^^  The  holder  of  a  draft  is  not 
affected  by  the  disability  of  one  who  endorsed  and  delivered  it 
before  the  civil  war/^^  The  provision  requiring  a  denial  of  any 
transfer  of  the  claim  does  not  apply  to  a  transfer  of  the  property 
out  of  which  the  claim  arose.'^'* 

Persons  connected  with  the  Confederacy  are  not  required, 
after  proclamation  of  pardon,  to  set  forth  their  loyalty."*^  The 
petition  of  an  alien,  under  an  act  founded  upon  a  claim  for  losses 
resulting  from  the  civil  war,  must  show  that  he  has  not  given 
voluntary  aid  to  the  Confederacy.^^  If  a  suit  is  brought  for 
money  illegally  exacted,  the  petition  must  allege  payment  under 
protcst.'^^  The  case  must  be  set  out  precisely  and  clearly.**  The 
facts  which  authorize  a  recovery  must  be  stated.*^  The  petition 
and  facts  must  so  nearly  correspond  that  the  facts  cannot  intro- 


80  Pullen  V.  U.  S.,  7  Ct.  CI.  507.  s.  c.  6  Ct.  CI.  226;  Pargoud  v.  U.  S.,  13 

31  Tebbetts  v.  U.  S.,  5  Ct.  CI.  607.  Wall.  156 ;  s.  c.  4  Ct.  CI.  337,  349  ;  White 

3i  Belt  V.  U.  S.,  15  Ct.  CI.  92.  v.  U.  S.,  19  Ct.  CI.  436. 

83  Mills  V.  U.  S.,  19  Ct.  CI.  79.  «  Hill  v.  U.  S.,  8  Ct.  CL  470. 

3*  Headman  i'.  U.  S.,  5  Ct.  CI.  640.  ^3  Schlesinger  v.  U.  S.,  1   Ct.   CI.  16  ; 

35  Raines  v.  U.  S.,  11  Ct.  CI.  648.  NicoU   v.   U.   S.,  1  Ct.   CI.   70;   s.  c.   as 

33  Wilson    V.   U.    S.,    1    Ct.   CI.  318;     Nichols  v.  U.  S.,  7  Wall.  122;   U.  S.  v. 

Parish   v.  U.  S.,   1   Ct.  CI.  345;   s.  c.  8     Kaufman,   96   U.    S.    567;   Campbell   v. 

Wall.  489.  U.  S.,  107  U.  S.  407. 

3"  Schreiner  v.  U.  S.,  6  Ct.  CI.  359.  «^  Merchants'  Exchange  Co.  v.  U.  S., 

38  U.  S.  V.  Burns,  12  Wall.  246  ;  s  c.     1  Ct.  CI.  332;  Guttman  v.  U.  S.,  6  Ct.  CI. 
as  Burns  v.  U.  S.,  4  Ct.  CI.  113.  Ill;  s.  c.  as   Stuart  v.  U.  S.,  18  Wall. 

39  Peirce  v.  U.  S.,  1  Ct.  CI.  195.  84. 

40  Bates  v.  U.  S.,  4  Ct.  CI.  569.  «  Morgan   v.   U.  S.,   14  Ct.   CI.   442 ; 
"  Armstrong  v.  U.  S.,  13  Wall.  154;     Monk  v.  U.  S.,  12  Ct.  CI.  293. 
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duce  a  demand  not  pleaded.^^  The  evidence  by  which  the  facts 
are  to  be  proven  need  not  be  pleaded.'*^  If  the  claim  is  one  or- 
dinarily settled  by  a  Department,  it  is  the  safer  practice  to  recite 
the  application  for  its  adjustment.*^  The  petition  of  an  officer, 
since  the  Bowman  Act  of  March  3,  1887,  need  not,  ordinarily, 
allege  that  liis  claim  for  fees  has  been  presented  to  the  account- 
ing officer.**^  If  a  Congressional  Committee  has  transmitted  to  the 
court  a  bill  for  a  claimant's  relief,  his  petition  should  be  confined 
to  setting  forth  substantially  the  same  cause  of  action.^^  If  the 
claim  rests  upon  a  statute,  it  is  the  better  practice  to  refer  speci- 
fically to  the  statute.^^  A  petition  which  is  not  verified  may  be 
corrected ,^'^  unless  a  special  statute  make  a  verification  a  juris- 
dictional necessity.^^ 

§  445.  Pleadings  by  Defendant  in  Court  of  Claims.  —  "  Demurrers 
to  petitions  and  general  traverses  thereof  must  be  filed  within 
two  months  after  the  filing  of  the  petition;  and  pleas  averring 
special  defense,  set-off,  or  counter-claim,  within  one  month  after 
the  claimant  places  his  case  on  the  notice  book."  ^  "  When 
the  Attorney-General  demurs  to  the  petition,  he  must  set  forth  the 
grounds  of  the  demurrer  specially;  but  if  the  ground  be  that 
the  petition  does  not  allege  facts  sufficient  to  constitute  a  cause 
of  action,  that  objection  may  be  stated  generally.  If  the  de- 
murrer be  sustained,  the  claimant  may,  once  of  right,  amend  his 
petition,  within  such  time  as  the  court  may  direct ;  but  if  he 
decline  to  amend,  judgment  will  be  rendered  dismissing  the  peti- 
tion. If  the  demurrer  be  overruled  the  defendants  may,  of  right, 
plead  to  the  petition,  within  such  time  as  the  court  may  direct; 
but  if  they  decline  so  to  plead,  judgment  will  be  rendered  for  the 
claimant  according  to  the  prayer  of  the  petition ;  or  the  court 
will  order  an  assessment  of  damages,  as  the  Attorney-General 
may  elect."  ^  "  Within  one  month  after  the  filing  of  a  set-off 
or  counter-claim  by  the  defendants,  the  claimant  must  answer 
the  same  by  replication  under  oath ;  in  default  whereof  the 
court   may,   after   ten    days'    notice   by   the    defendants   to   the 

4'5  Bairri  v.  U.  S.,  8  Ct.  CI.  13;  s.  c.  5  ^i  Noble  v.  U.  S.,  Dev.  135. 

Ct.  CI.  348.  6-^  Griffin  r.  U.  S..  1.3  Ct.  CI.  257. 

*"  Noble  I'.  U.  S.,  Dev.  135.  ^^  Cherokee  Indians  v.   Cherokee  Na- 

<s  Calkins  v.  U.  S.,  1  Ct.  CI.  382.  tions,  19  Ct.  CI.  35. 

«  Ravesies  v.  U.   S..   21  Ct.  CI.  243 ;  §  445.     ^  Court  of  Claims  Rule  15. 

Bryan  r.  U.  S.,  21  Ct.  CI.  249.  ^  Court  of  Claims  Rule  16. 

5-^  Choteau  v.  U.  S.,  20  Ct.  CI.  250. 
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claimant,  order  that  the  set-off  or  counter-claim  be  considered 
as  admitted."  ^ 

"  When  the  Attorney-General  pleads,  under  Section  1086  of  the 
Revised  Statutes,  that  the  claimant  has  practised  or  attempted  to 
practise  fraud,  he  shall  set  forth  the  facts  with  sufficient  particu- 
larity to  enable  the  claimant  to  answer  the  same  in  detail ;  and 
the  claimant  shall,  within  two  months  after  the  filing  of  said 
plea,  reply  to  the  same  with  like  particularity  under  oath."  "* 
"  Averments  in  regard  to  the  time  when  a  claim  first  accrued, 
or  in  regard  to  an  alleged  disability  of  the  claimant,  will  be  held 
to  be  put  in  issue  by  the  defendant's  general  traverse."  ^  "  The 
court  will  take  notice  that  a  claim  is  barred  by  the  Statute  of 
Limitations,  when  that  appears,  although  the  defense  is  not  raised 
by  the  defendant's  pleadings."  '^ 

It  has  been  held  that  the  United  States  waives  a  verification  by 
filing  a  general  traverse  to  an  unverified  petition.'^  A  traverse 
puts  upon  the  petitioner  the  burden  of  proving  all  material  alle- 
gations.^ Matters  in  the  petition,  not  denied  in  the  traverse,  are 
presumed  to  be  true.^  Special  rules  of  pleading  do  not  bind  the 
Court  of  Claims,  but  are  usually  followed,  although  the  pleadings 
are  construed  liberally.^^  An  objection  to  the  right  of  the  pe- 
titioner's action  should  be  raised  by  demurrer  or  plea.^^  It  has 
been  held  that  if  the  objection  is  to  the  jurisdiction  only,  it 
should  be  by  plea.^^  A  plea  was  held  bad  for  du))licity  when  it  set 
up  a  recovery  in  a  previous  action,  and  objected  that  the  cause  of 
action  now  sued  upon  accrued  prior  to  the  trial  of  such  action, 
and  might  have  been  tried  therein. ^^  The  United  States  may 
obtain  leave  after  issue  has  been  joined  to  plead  specially  to  the 
allegations  of  loyalty.^^ 

§  446.  Amendments  in  Court  of  Claims.  —  The  plaintiff  has  the 
right  to  amend  his  petition  once  of  right,  within  such  time  as  the 
court  directs  when  a  demurrer  to  his  petition  is  sustained.^ 


3  Court  of  Claims  Rule  17.  lo  Little  v.  District  of  Columbia,  19  Ct. 

*  Court  of  Claims  Rule  18.  CI.  323. 

5  Court  of  Claims  Rule  73.  n  Pennsylvania  Co.  v.  U.  S.,  7  Ct.  CI. 

e  Finn  v.  U.  S.,  123  U.  S.  227.  401. 

7  Griffin  V.  U.  S.,  13  Ct.  CI.  2-57.  12  Pennsylvania  Co.  v.  U.  S.,  7  Ct.  CI. 

«  Calkins  v.  U.  S.,  1  Ct.Cl..S82.  401. 

9  Hill  v.  U.  S.,  8  Ct.  CI.  470 ;  U.  S.  v.        is  Sl.rewsbury  v.  U.  S.,  9  Ct.  CI.  263. 

Insurance   Cos.,   22    Wall.   99 ;    s.  c.  as         "  Peirce  v.  U.  S.,  1  Ct.  CI.  195. 

Home  Ins.  Co.  v.  U.  S.,  8  Ct.  CI.  449.  §  44G.     i  Court  of  Claims  Rule  IG. 
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Amendments  of  errors  which  have  not  misled  the  other  party 
and  which  may  be  corrected  without  injustice,  are  usually  al- 
lowed.2  Leave  of  the  court  is  necessary  for  an  amendment.^ 
When  a  case  is  remanded  for  further  proof,  and  the  order  speci- 
fies the  amendment  allowed,  further  leave  need  not  be  granted.* 
A  petition  vvhicli  is  not  verified  may  be  corrected  by  amendment  ^ 
unless  a  special  statute  makes  verification  jurisdictional.'^  An 
amendment  showing  that  the  siiit  is  brought  in  a  representa- 
tive capacity,  and  that  a  decedent  owned  the  property  claimed, 
may  be  allowed.'^  A  petition  by  joint  owners  may  be  so  amended 
as  to  ask  for  separate  judgments.^  A  change  of  parties  claimant 
may  be  allowed  by  amendment,  when  no  new  cause  is  introduced, 
and  the  effect  is  to  substitute  one  representative  for  another.^ 
The  assignor  may  be  substituted  for  the  assignee  by  amendment.^^ 
The  vendee  of  the  assignee  may  be  substituted,  although  the  claim- 
ant had  assigned  to  another  prior  to  his  bankruptcy .^^ 

A  new  party  cannot  be  substituted  by  amendment  when  not  in 
privity  with  the  original  ones.^^  The  succession  of  one  corpora- 
tion to  tlie  franchises  and  property  of  another  which  has  brought 
a  suit  in  the  Court  of  Claims,  cannot  be  substituted  in  the  latter's 
place  by  amendment. ^^  Unnecessary  parties  may  be  stricken 
out  by  amendment.^*  A  person  who  at  the  time  when  the  suit 
was  commenced  was  under  a  disability,  may  be  made  a  party  by 
amendment. ^°  When  a  claim  has  been  referred  by  Congress, 
a  party  who  claims  as  assignee  cannot  intervene  unless  the  act 
making  the  reference  permits  his  intervention.^^  A  partner  can- 
not intervene  wlien  the  firm  claims  the  same  property.^^  If 
services  rendered  under  the  contract  sued  upon  subsequently  to 
the  commencement  of  suit  are  brought  into  the  case  by  con- 
sent,  tlie  whole  matter  will  be  disposed  of  as  if  a  single  cause  of 

'■^  Thomas  v.  U.  S.,   15   Ct.  CI.   335;        12  Cliesapeake  &  Ohio  R.  Co.  v.  U.  S., 

Jones  V.  U.  S..  1  Ct.  CI.  38,3.  19  Ct.  CI.  300, 

3  Shaw  V.  U.  S.,  9  Ct.  CI.  301.  i"  Chesapeake  &  Oliio  R.  Co.  v.  U.  S., 

*  Shaw  V.  U.  S.,  9  Ct.  CI.  301.  19  Ct.  CI.  300. 

5  Griffin  v.  U.  S.,  13  Ct.  CI.  257.  1*  Molina  v.  U.  S.,  6  Ct.  CI.  269;  Ben- 

6  Cherokee  Indians  v.  Cherokee  Na-  ton  v.  U.  S.,  5  Ct.  CI.  692;  Roddin  v. 
tion,  19  Ct.  CI.  35.  U.  S.,  6  Ct.  CI.  308. 

"  Thomas  v.  U.  S.,  15  Ct.  CI.  .335.  i^  Stanton  v.  U.  S.,  4  Ct.  CI.  456. 

8  Mott  V.  U.  S.,  3  Ct.  CI.  218.  i«  Atocha  v.  U.  S.,  6  Ct.  CI.  69. 

9  Beliocque  v.  U.  S.,  8  Ct.  Ci.  493.  "  Bcllocque  v.  U.  S.,  8  Ct.  CI.  493. 
w  (^ote  V.  U.  S.,  3  Ct.  CI.  64. 

11  Burke  v.  U.  S.,  13  Ct.  CI.  231.    See 
U.  S.  V.  Gillis,  95  U.  S.  407. 
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action. ^^  An  amendment  may  be  allowed  to  the  petition  more 
than  six  years  after  the  Statute  of  Limitations  began  to  run.^^ 

§  447.  Attorneys  in  Court  of  Claims.  — "  Suits  may  be  com- 
menced by  the  claimant  in  person,  or  through  his  attorney  in  fact, 
or  an  attorney  of  this  court.  If  the  claimant  is  represented  by  an 
attorney  in  fact,  the  power  must  be  filed  with  the  clerk,  and  its 
execution  must  be  proved  or  acknowledged  before  an  officer  au- 
thorized to  take  acknowledgments  of  deeds."  ^ 

"  Any  person  of  good  moral  character,  who  has  been  admitted 
to  practice  in  the  Supreme  Court  of  the  United  States,  or  in  the 
highest  court  of  the  District  of  Columbia,  or  in  the  highest  court 
of  any  State  or  Territory,  may  be  admitted,  on  motion  in  open 
court,  to  practice  as  an  attorney  and  counsellor  of  this  court.  He 
may  also  be  admitted  by  an  order  at  chambers,  on  its  being  shown 
by  affidavit  or  otherwise  that  he  is  qualified  as  above  provided."  ^ 

"  There  shall  be  but  one  attorney  of  record  for  the  claimant  in 
any  case  at  any  one  time  ;  but  a  claimant  may  be  permitted  to 
change  his  attorney,  on  such  conditions  as  the  court  may  pre- 
scribe. A  firm  of  attorneys  will  be  regarded  as  the  attorney  of 
record." ^ 

"  Petitions,  pleadings,  and  motions  on  the  part  of  the  claimant 
will  be  signed  by  the  attorney  of  record ;  pleadings  and  motions 
on  the  part  of  the  United  States,  by  the  Assistant  Attorney- 
General."  * 

"  Attorneys  of  record,  or  the  claimant,  if  he  appear  in  person, 
will,  on  commencing  or  appearing  in  a  suit,  register  with  the 
clerk  of  the  court  a  post-office  address,  to  which  all  notices  required 
by  these  rules  or  ordered  by  the  court  may  be  addressed."  ^ 
"  Counsel,  other  than  the  attorney  of  record,  may  be  heard  on 
either  side  at  the  trial  or  in  any  stage  of  the  proceedings,  but  shall 
not  be  entitled  to  file  pleadings,  give  notices,  or  make  motions."^ 

§  448.  Evidence  before  the  Court  of  Claims.  —  The  following 
statutes  and  rules  regulate  evidence  before  the  Court  of  Claims :  — 

"  The  judges  and  clerks  of  said  court  may  administer  oaths 
and  affirmations,  take  acknowledgments  of  instruments  in  writ- 


is  Cape    Ann    Granite   Co.   v.   U.    S.,  2  Court  of  Claims  Rule  2. 

20  Ct.  CI   1.  3  Court  of  Claims  Rule  3. 

19  Griffin  v.  U.  S.,  13  Ct.  CI.  2-57.     See  <  Court  of  Claims  Rule  4. 

also  Devlin  v.  U.  S.,  12  Ct.  CI.  266.  &  Court  of  Claims  Rule  5. 

§  447.    1  Court  of  Claims  Rule  1.  «  Court  of  Claims  Rule  6. 
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ing,  and  give  certificates  of  the  same."  ^  "  Whenever  it  is  mate- 
rial in  any  claim  to  ascertain  whether  any  person  did  or  did 
not  give  any  aid  or  comfort  to  the  late  rebellion,  the  claimant  as- 
serting the  loyalty  of  any  such  person  to  the  United  States  dur- 
ing such  rebellion  shall  be  required  to  prove  affirmatively  that 
such  person  did,  during  said  rebellion,  consistently  adhere  to 
the  United  States,  and  did  give  no  aid  or  comfort  to  persons 
engaged  in  said  rebellion ;  and  the  voluntary  residence  of  any 
such  person  in  any  place  where,  at  any  time  during  such  resi- 
dence, the  rebel  force  or  organization  held  sway,  shall  be  prima 
facie  evidence  that  such  person  did  give  aid  and  comfort  to  said 
rebellion  and  to  the  persons  engaged  therein."  2  "  The  Court  of 
Claims  shall  have  power  to  appoint  Commissioners  to  take  testi- 
mony to  be  used  in  the  investigation  of  claims  which  come  before 
it ;  to  prescribe  the  fees  which  they  shall  receive  for  their  ser- 
vices, and  to  issue  commissions  for  the  taking  of  such  testimony, 
whether  taken  at  the  instance  of  the  claimant  or  of  the  United 
States."  ^  "  When  it  appears  to  the  court  in  any  case  that  the 
facts  set  forth  in  the  petition  of  the  claimant  do  not  furnish  any 
ground  for  relief,  it  shall  not  be  the  duty  of  the  court  to  author- 
ize the  taking  of  any  testimony  therein."  ^ 

"  No  witness  shall  be  excluded  in  any  suit  in  the  Court  of 
Claims  on  account  of  color."  ^  "  The  court  may,  at  the  instance 
of  the  attorney  or  solicitor  appearing  in  behalf  of  the  United 
States,  make  an  order  in  any  case  pending  therein,  directing  any 
claimant  in  such  case  to  appear,  upon  reasonable  notice,  before 
any  commissioner  of  the  court,  and  be  examined  on  oath  touching 
any  or  all  matters  pertaining  to  said  claim.  Such  examination 
shall  be  reduced  to  writing  by  the  said  commissioner,  and  be 
returned  to  and  filed  in  the  court,  and  may,  at  the  discretion  of 
the  attorney  or  solicitor  of  the  United  States,  appearing  in  the 
case,  be  read  and  used  as  evidence  on  the  trial  thereof.  And  if 
any  claimant,  after  such  order  is  made,  and  due  and  reasonable 
notice  thereof  is  given  to  him,  fails  to  appear,  or  refuses  to  testify 
or  answer  fully  as  to  all  matters  within  his  knowledge  material 
to  the  issue,  the  court  may,  in  its  discretion,  order  that  the  said 
cause  shall  not  be  brought  forward  for  trial  until  he  shall  have 

§  448.  1  U.  S.  R.  S.  §  1071.  *  U.  S.  R.  S.  §  1077. 

2  U.  S.  R.  S.  §  1074.  6  u.  S.  R.  S.  §  1078. 

3  U.  S.  R.  S.  §  1076. 
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fully  complied  with  the  order  of  the  court  in  the  premises."^ 
"  The  testimony  in  cases  pending  before  the  Court  of  Claims  shall 
be  taken  in  the  county  where  the  witness  resides,  when  the  same 
can  be  conveniently  done."  "^ 

"  The  Court  of  Claims  may  issue  subpoenas  to  require  the 
attendance  of  witnesses  in  order  to  be  examined  before  any  person 
commissioned  to  take  testimony  therein,  and  such  subpoenas  shall 
have  the  same  force  as  if  issued  from  a  District  Court,  and  com- 
pliance therewith  shall  be  compelled  under  such  rules  and  orders 
as  the  court  shall  establish."  ^ 

"  In  taking  testimony  to  be  used  in  support  of  any  claim, 
opportunity  shall  be  given  to  the  United  States  to  file  interroga- 
tories, or  by  attorney  to  examine  witnesses,  under  such  regula- 
tions as  said  court  shall  prescribe ;  and  like  opportunity  shall  be 
afforded  the  claimant,  in  cases  where  testimony  is  taken  on  behalf 
of  the  United  States,  under  like  regulations."  ^ 

"  The  commissioner  taking  testimony  to  be  used  in  the  Court 
of  Claims  shall  administer  an  oath  or  affirmation  to  the  witnesses 
brought  before  him  for  examination."  ^^ 

It  has  been  held  that  ex  parte  affidavits  filed  with  a  committee 
of  Congress,  and  transmitted  with  the  claim,  are  inadmissible  as 
evidence  ;  ^^  but  that  ex  parte  affidavits  taken  by  the  officers  of  the 
government  required  to  make  an  investigation,  and  transmitted 
with  the  papers,  may  be  received.^'^  Vouchers,  papers,  proofs, 
and  documents  sent  by  the  head  of  a  department  to  the  Court  of 
Claims,  under  Section  1063  of  the  Revised  Statutes,  are  not  ne- 
cessarily evidence.^^  No  person  is  now  excluded  as  a  witness  in 
the  Court  of  Claims  because  he  is  a  party  to  or  interested  in 
the  suit.i* 

The  right  to  investigate  before  the  trial  does  not  extend  beyond 
the  examination  of  the  claimant.  He  is  not  responsible  for  the 
failure  of  one  of  his  witnesses  to  attend :  and  the  prosecution  of 
the  case  can  only  be  stayed  in  case  of  his  refusal  to  testify .^^  A 
corporate  claimant  may   be  required  to  produce  its  officers  for 

s  U.  S.  R.  S.  §  1080.  12  Chickasaw  Nation  v.  U.  S.,  19  Ct.  CI. 

■  U.  S.  U.  S.  §  1081.  133. 

8  U.  S.  R.  S.  §  1082.  13  Brannen  v.  U.  S.,  20  Ct.  CI.  219. 

9  U.  S.  R.  S.  §  1083.  1*  24  St.  at  L.  ch.  359,  §  8,  p.  506. 

'0  U.  S.  R.  S.  §  1084.  15  Macaulev  v.  U.  S.,   11   Ct.   CI.   575; 

11  Smith  V.  U.  S.,  19  Ct.  CI.  690.  Atchison,  T.  '&  S.  F.  R.  R.  Co.  v.  U.  S., 

16  Ct.  CI.  1. 
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examination  before  trial  in  the  same  manner  as  if  a  bill  of  dis- 
covery had  been  filed  against  it.^^ 

Subpoenas  and  other  writs  of  j3rocess  of  the  Court  of  Claims 
may  be  served  all  over  the  United  States.^'^  The  territorial  juris- 
diction of  the  Court  of  Claims  is  not  confined  to  the  District  of 
Columbia.i^  A  return  by  the  head  of  a  department  stating  that 
to  furnish  information  or  papers  would  in  his  opinion  be  injurious 
to  the  public  interest,  is  a  sufficient  answer  to  the  request  of  the 
Court  of  Claims  for  such  information  or  papers.^^  It  has  been 
held  that  the  Court  of  Claims  has  no  power  to  call  upon  an  exe- 
cutive department  for  evidence  of  acknowledgments  or  promises, 
so  as  to  take  a  claim  out  of  the  Statute  of  Limitations-^*^ 

"  When  a  petition  is  filed,  either  party  may  proceed  to  take 
testimony,  notwithstanding  that  issue  of  fact  has  not  been  joined, 
or  that  issue  on  demurrer  may  be  pending."  ^i  "  Unless  the  court 
order  a  witness  to  testify  orally  on  the  trial,  the  evidence  of 
witnesses  must  be  by  deposition,  taken  either  before  a  commis- 
sioner of  the  court,  or  a  judge  of  a  court  of  the  United  States, 
or  a  judge  of  a  court  of  record  in  a  State  or  Territory  of  the 
United  States,  or  a  commissioner  appointed  by  a  Circuit  Court 
of  tlie  United  States,  or  a  notary  public."  22  "  When  a  witness 
can  be  conveniently  examined  before  a  judge  of  this  court,  either 
party  at  any  time  prior  to  the  examination  may  move  for  an 
order  directing  that  his  deposition  be  so  taken."  ^^ 

"  If  a  witness,  having  been  duly  summoned  and  his  fees  ten- 
dered him,  shall  fail  or  refuse  to  appear  and  testify  before  any 
officer  authorized  to  take  his  testimony,  a  rule  upon  him  will  be 
issued  by  the  court,  on  motion,  to  show  cause  why  a  fine  should 
not  be  imposed  upon  him  ;  and  if  he  fail  to  show  sufficient  cause, 
he  shall  be  fined  not  exceeding  one  hundred  dollars."  ^i 

"  The  fees  of  witnesses  shall  be  such  as  are  now,  or  may  here- 
after be,  prescribed  by  Congress,  and  shall  be  paid  by  the  party 
at  whose  instance  the  witnesses  appear."  ^5 

"  The  court  may  order  a  witness  or  a  claimant  to  be  produced 
before  the  court  or  one  of  the  Judges  thereof  for  examination."  ^6 

!•■■  Atchison.  T.  &  S.  F.   R.  R.  Co.  v.        20  Leonard  r.  U.  S.,  18  Ct.  CI.  382. 
U.  R..  15  Ct.  CI.  1.  21  Court  of  Claims  Rule  24. 

1"  Jones  c.  U    S,  1  Ct.  CI.  383,  398;        22  Court  of  Claims  Rule  25. 
Sykej-  r.  U.  S.,  8  Ct.  CI.  330.  23  Court  of  Claims  Rule  26. 

18  Jones  r.  U.  S.,  1  Ct.   CL  383,  398;        24  Court  of  Claims  Rule  27. 
Svkes  V.  U.  S.,  8  Ct.  CI.  330.  25  Court  of  Claims  Rule  28. 

19  13  A.  G.  Op.  639.  26  Court  of  Claims  Rule  29. 
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"Depositions  obtained  in  foreign  countries  must  be  taken  on 
written  interrogatories,  sent  out  under  a  special  commission 
issued  by  the  clerk.  Depositions  may  be  taken  in  like  manner 
within  the  United  States,  by  consent  of  parties,  or  when  author- 
ized by  the  court,  or  by  a  Judge  in  vacation.  The  written  in- 
terrogatories must  be  filed  in  the  clerk's  office,  and  notice  thereof 
given  to  the  adverse  party.  Within  fifteen  days  after  sucli 
notice,  the  adverse  party  may  file  objections  to  any  of  the  in- 
terrogatories, specifically  stating  the  grounds, of  objection;  and 
may  either  file  cross-interrogatories,  or  a  notice  that  he  will 
cross-examine  the  witnesses  orally,  which  notice  shall  be  attached 
to  and  sent  out  with  the  special  commission.  If  he  file  cross- 
interrogatories,  the  other  party  may,  within  fifteen  days  thereafter, 
file  objections  thereto,  specifically  stating  the  grounds  of  objection. 
No  objections  to  an  interrogatory  or  a  cross-interrogatory  will 
be  considered  at  the  trial  unless  taken  before  the  commission 
issues."  2''  "  When  a  deposition  is  taken  upon  written  interroga- 
tories and  written  cross-interrogatories,  neither  the  Attorney- 
General,  nor  the  claimant,  his  agent  or  attorney,  nor  any  other 
person,  shall  be  present  at  the  examination  of  the  witness  ;  which 
fact  shall  be  certified  by  the  officer  taking  the  deposition  ;  who 
shall,  in  such  cases,  propound  the  interrogatories  and  cross-in- 
terrogatories to  the  witness  in  their  order,  and  reduce  his  answer 
to  writing  as  nearly  as  practicable  in  his  precise  words."  ^s 

"  The  party  proposing  to  take  depositions  on  oral  examination 
shall  cause  fifteen  days'  notice  to  be  given  thereof  to  the  other 
party.  The  notice  must  be  in  writing,  and  state  the  names  of  the 
witnesses  to  be  examined,  the  day  of  the  month,  the  hour,  and 
the  place  of  taking  the  deposition.  But  no  deposition,  except 
by  consent  of  parties  or  the  order  of  court,  shall  be  taken  during 
a  day  when  the  attorney  of  record  for  the  claimant,  or  the  at- 
torney of  the  Department  of  Justice  charged  with  preparation  of 
the  case  or  cases  in  which  the  deposition  is  to  be  used,  is  so  en- 
gaged in  the  trial  of  cases  in  court  that  he  cannot  attend.  When 
the  claimant  proposes  to  take  a  deposition,  and  the  witness  resides 
more  than  five  hundred  miles  from  Wasiiington,  or  when  the 
defendants  propose  to  take  the  deposition,  and  the  witness  resides 
more  than  five  hundred  miles  from  the  claimant  or  his  attor- 
ney, one  day's  further  notice  shall  be  given  for  every  additional 
^''  Court  of  Claims  Rule  30.  28  Court  of  Claims  Rule  31. 
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hundred  miles."  ^^  "  If  the  claimant  proposes  to  take  a  deposition 
in  the  city  of  Washington,  three  days'  notice  shall  be  sufficient ; 
and  a  like  notice  by  the  defendants  shall  be  sufficient  when  the 
claimant's  attorney  resides  in  the  city  of  Washington."  ^  "  When 
a  deposition  is  taken  by  oral  examination,  each  question  pro- 
pounded to  the  witness  must  be  recorded,  and  his  answers  must 
be  taken  down,  as  nearly  as  may  be,  in  his  own  words,  except  so 
far  as  this  may  be  expressly  waived  by  consent  of  both  parties."  ^^ 

"  No  general  objection  to  any  question  shall  be  noticed  by  the 
officer  ;  but  where  an  objection  is  made  on  specifically  stated 
grounds,  the  officer  shall  record  the  same."  ^^  Objections  to  form 
or  on  the  ground  that  the  evidence  is  not  the  best  evidence  should 
be  taken  at  the  deposition  or  before  the  trial.^^  Objections  to 
relevancy  may  be  taken  in  the  trial.^^  "  When  depositions  are 
taken  on  notice,  as  provided  in  Rule  32,  if  both  parties  are 
present  or  represented  at  the  time  and  place  specified  in  the 
notice,  either  party  may,  after  the  examination  of  the  witnesses 
produced  under  the  notice,  be  entitled  to  produce  and  examine 
other  witnesses ;  but  in  such  case  one  day's  notice  must  be  given 
to  the  adverse  party,  or  his  attorney,  there  present."  ^^ 

"  Witnesses  must  be  sworn  or  affirmed,  before  any  questions 
are  put  to  them,  to  tell  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  relative  to  the  cause  in  which  they  are  to  testify  ; 
and  each  witness  shall  then  state  his  name,  age,  occupation,  and 
place  of  residence  ;  whether  he  has  any,  and,  if  any,  what  interest, 
direct  or  indirect,  in  the  claim  which  is  the  subject  of  inquiry  ; 
and  whether,  and  in  what  degree,  he  is  related  to  the  claimant. 
At  the  conclusion  of  the  deposition,  the  witness  shall  state 
whether  he  knows  of  any  other  matter  relative  to  the  claim  in 
question  ;  and  if  he  does,  he  shall  state  it.  The  testimony  of  the 
witness  when  completed  shall  be  read  over  to  him,  and  be  signed 
by  him  in  the  presence  of  the  officer." ^^  "The  officer  should  so 
connect  the  sheets  of  the  deposition  that  they  cannot  be  tampered 
with,  and  should  return  them  sealed  together.  He  should  sign, 
and  make  the  witness  sign,  each  sheet ;  and  generally  he  should 
spare  no  pains  to  return  to  the  court  the  exact  evidence  he  has 

29  Court  of  Claims  Eule  32.  s^  Huglies  v.  U.  S.,  4.  Ct.  CI.  64. 

80  Court  of  Claims  Rule  33.  ^  Hughes  v.  U.  S.,  4  Ct.  CI.  64. 

81  Court  of  Claims  Rule  34.  s^  Court  of  Claims  Rule  36. 

82  Court  of  Claims  Rule  35.  ^  Court  of  Claims  Rule  37. 


§  448.]      EVIDENCE  BEFORE  THE  COURT  OF  CLAIMS.         919 

taken.  All  exhibits  should  be  carefully  marked  so  as  to  be 
capable  of  immediate  identification,  and,  when  practicable,  should 
be  attached  to  the  deposition  under  seal."  ^''  "  The  officer  must 
state,  in  the  caption  of  the  deposition,  the  cause  in  which  it  was 
taken,  the  place  and  date  of  taking,  the  name  of  the  witness,  the 
party  by  whom  called,  and  the  names  of  the  parties  and  counsel 
present.  And  in  the  body  of  the  deposition  must  also  be  shown 
by  whom  the  witness  was  examined  and  cross-examined."  ^^  "  In 
his  return  the  officer  must  show  that  the  witness  was  properly 
sworn  or  affirmed,  and  that  the  answers  were  taken  down  in  his 
presence,  and  read  over  to  and  signed  by  the  witness."  ^^  "  The 
officer  must  inclose  the  commission,  depositions,  and  exhibits  in 
a  packet,  under  his  seal,  and  direct  the  same  to  the  clerk  of  the 
court  at  Washington,  and  deposit  the  package  in  the  post-office, 
or  in  an  express  office,  or  he  may  transmit  the  same  by  a  messen- 
ger, whose  name  shall  be  by  him  indorsed  on  the  packet."**^  "  If 
the  officer's  fees  be  not  paid  at  the  time  of  taking  the  deposition, 
he  should  indorse  on  the  outside  of  the  packet  the  gross  amount 
of  his  fees  and  disbursements,  and  inclose  inside  a  detailed  state- 
ment thereof.  The  packet  must  not  be  opened  until  the  party 
for  whom  the  depositions  were  taken  deposits  with  the  clerk  the 
amount  indorsed  thereon.  The  clerk  will  then  open  the  packet, 
and  tax  the  officer's  charges  at  the  rates  hereinafter  provided, 
and  will  immediately  transmit  to  him  the  amount  taxed,  return- 
ing the  overplus,  if  any,  to  the  party.  The  money  will  be  trans- 
mitted by  draft  or  registered  letter,  and  the  clerk  will  retain  his 
vouchers  therefor."  *^ 

"  The  fees  shall  be  three  dollars  a  day  for  attending  to  take 
the  depositions,  and  fifteen  cents  a  folio  of  one  hundred  words 
for  taking  and  returning  it ;  but  this  per  diem  allowance  is 
limited  to  one  day  for  a  deposition  or  series  of  depositions  taken 
in  the  same  case.  Short-hand  reporters,  acting  as  special  com- 
missioners, will  receive,  in  addition  to  these  fees,  ten  cents  a  folio 
for  writing  out  the  deposition  from  their  notes."  ^^  "  Any  per- 
manent commissioner  charging  in  excess  of  the  prescribed  fees, 
except  under  a  previous  written  agreement  with  the  parties,  will 


87  Court  of  Claims  Rule  38.  «  Court  of  Claims  Rule  41. 

8»  Court  of  Claims  Rule  39.  "  Court  of  Claims  Rule  42. 

89  Court  of  Claims  Rule  40.  «  Court  of  Claims  Rule  43. 
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be  deemed  guilty  of  improper  and  illegal  conduct,  and  his  com- 
mission will   be  revoked."  *^ 

"  Objections  to  the  notice,  or  the  form  and  manner  of  taking 
or  returning  the  testimony,  must  be  made  in  writing,  and  filed 
within  one  month  after  notice  of  the  filing  of  the  deposition,  or 
they  will  be  considered  as  waived."  ^ 

"  The  Attorney-General  may  offer  in  evidence  properly  certified 
information  and  papers  from  any  executive  department,  without 
calling  for  the  same  under  the  provisions  of  Section  1076  of  the 
Revised  Statutes.  A  call  for  such  information  and  papers  will  be 
made  at  claimant's  request,  on  the  approval  of  a  Judge  in  cham- 
bers. On  the  receipt  of  an  answer  to  the  call,  the  clerk  will  notify 
the  claimant's  counsel  and  the  Attorney-General  by  post."*^  "All 
information  or  papers  furnished  by  an  executive  department  in 
response  to  a  call,  or  through  the  Attorney-General,  is  subject 
to  objection  by  either  party  according  to  the  rules  of  evidence 
at  the  common  law ;  but  neither  party  will  be  required  to  produce 
the  originals  of  such  papers,  or  to  prove  their  execution,  unless 
within  one  month  after  the  return  is  filed  the  party  objecting 
to  such  papers  enter  of  record  in  the  clerlv's  office  a  written  denial 
of  their  genuineness.  Such  information  and  papers  in  reply  to  a 
claimant's  call,  not  objected  to  by  him  within  ten  days  after  return 
of  the  call,  will  be  regarded  as  evidence  offered  by  claimant."  *^ 

"  Whenever  it  is  charged  in  a  petition  that  a  contract  has  been 
made  or  other  liability  incurred  through  an  officer  or  agent  of  the 
United  States,  other  than  the  head  of  an  executive  department  or 
the  chief  of  a  bureau,  the  claimant  will  be  required  to  prove  that 
such  person  was  an  officer  or  agent  of  the  United  States,  by  the 
certificate  of  the  proper  executive  department,  or  by  other  legal 
and  sufficient  evidence."  *"  "  Any  information  or  papers  certified 
from  any  executive  department,  and,  filed  in  any  cause,  may  be 
used  and  applied  in  any  other  pending  cause  to  which  the  same 
may  be  applicable  or  pertinent.  To  entitle  such  information  or 
papers  to  be  used,  copies  thereof  must  be  filed  in  such  other 
cause  before  the  same  shall  have  been  placed  on  the  trial 
docket."  48  "  The  court  may,  at  the  instance  of  the  Attorney- 
General,  order  any  claimant,  his  agent  or  attorney,  to  produce 

«  Court  of  Claims  Rule  44.  *«  Court  of  Claims  Rule  47. 

«  Court  of  Claims  Rule  45.  *''  Court  of  Claims  Rule  48. 

^  Court  of  Claims  Rule  46.  *^  Court  of  Claims  Rule  49. 
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ill  court,  or  before  any  officer  authorized  to  take  depositions, 
any  letters,  papers,  deeds,  documents,  or  other  writings  in  his 
possession  or  subject  to  his  control,  in  any  way  relating  to  the 
claim  sued  upon ;  and  any  claimant,  his  agent  or  attorney, 
who,  after  due  notice,  refuses  to  produce  such  letters,  papers, 
deeds,  documents,  or  other  writings,  when  in  his  power  to 
do  so,  shall  be  subject  to  attachment  for  contempt ;  and,  if  he 
persists  in  such  refusal,  the  court  will  direct  the  petition  to  be 
dismissed."  *^ 

"  The  testimony  and  briefs  will  be  printed.  In  printing  the 
testimony,  the  notices  and  the  officers'  captions  and  certificates 
will  be  omitted ;  but  to  each  deposition  there  must  be  prefixed 

a  title  in   the   following  form :      Deposition   of , 

for   claimant  (or  defendants,  as   the   case   may    be),   taken  at 

,   on  the  ■  day  of ■,  18 ;    claimant's 

counsel, ;    defendant's  counsel,  ."  ^*^ 

"  Where  an  answer  of  a  department  is  printed  as  evidence  the 
call  for  the  same  must  be  printed  therewith."  ^^  "  Before  print- 
ing a  return  made  to  a  call  on  a  department,  the  chief  clerk  will 
withhold  from  the  copy  for  the  printer  —  1st.  All  papers  of  which 
copies  have  been  previously  printed  in  the  record  of  the  case ; 
and  for  this  purpose  he  will  compare  the  two  copies,  and  if  vari- 
ations are  found  he  will  take  the  directions  of  a  judge  in  cham- 
bers before  sending  the  return  to  the  printer.  2nd.  All  certifi- 
cates of  authenticity  and  certificates  of  acknowledgments.  3rd. 
All  papers  which  a  judge  in  chambers  orders  to  be  omitted.  In 
each  case  the  chief  clerk  will  make  a  memorandum  of  the  omis- 
sion in  the  copy  for  the  printer,  verified  by  his  initials."  ^^ 

"  If  the  claimant  objects  to  printing  information  or  papers  so 
returned,  and  the  Attorney-General  request  to  have  the  same 
printed,  the  clerk  will  note  a  memorandum  of  such  request  in  the 
copy  for  the  printer,  with  his  initials  attached  ;  and  when  such  in- 
formation or  papers  are  printed,  the  same  will  be  regarded  as  evi- 
dence offered  on  the  part  of  the  defence." ^-^    "The  printed  papers 
required  by  these  rules  must  be  in  long  primer  type  and  in  royal 
octavo  pages,  and  the  style  and  number  of  the  case  must  be  pre- 
fixed to  all  printed  papers  and  to  records  of  evidence."^  "No  depo- 
ts Court  of  Claims  Eiile  50.  52  Court  of  Claims  Rule  65. 
5^  Court  of  Claims  Kule  63.                       ^3  Court  of  Claims  Rule  66. 
"  Court  of  Claims  Rule  64.  "  Court  of  Claims  Rule  67. 
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sition,  return,  or  record  on  file  shall  be  taken  from  the  custody  of 
the  clerk  by  a  claimant  or  his  attorney,  but  either  may  attend  at 
the  clerk's  office,  and  prepare  his  evidence  for  the  press  in  the  form 
and  manner  before  prescribed.  When  the  evidence  is  complete 
and  ready  for  the  printer,  the  chief  clerk  will  have  it  printed  at 
the  Public  Printing  Office."  ^^  "  The  deposition  of  a  claimant,  taken 
under  Section  1080  of  the  Revised  Statutes,  shall  not  be  printed, 
unless  the  Attorney-General  shall  first  have  filed  in  the  case  a 
written  declaration  of  his  intention  to  read  the  same  in  evidence 
on  the  trial ;  and  the  filing  of  such  declaration  shall  be  considered 
as  the  exercise  of  the  discretion  vested  in  that  officer  by  said  sec- 
tion, and  shall  entitle  the  claimant  to  read  the  examination  as 
evidence  at  the  trial,  if  the  Attorney-General  declines  to  do  so, 
unless  for  good  cause  shown  the  court  shall  otherwise  order."  ^'^ 
"  In  any  case  of  a  claim  for  supplies  or  stores  taken  by  or  furnislied 
to  any  part  of  the  military  or  naval  forces  of  the  United  States  for 
their  use  during  the  late  war  for  the  suppression  of  the  rebellion, 
no  testimony  shall,  without  authority  of  a  judge  of  the  court  or  the 
consent  of  both  parties,  be  taken  in  regard  to  tlie  merits  of  the 
claim  until  after  the  preliminary  inquiry  in  regard  to  the  claim- 
ant's loyalty  shall  have  been  decided  in  his  favor."  ^" 

"  If  a  claim  which  was  at  any  time  before  the  Commissioners  of 
Claims,  appointed  under  the  Act  of  March  3, 1871,  be  transmitted 
to  this  court  by  either  house  of  Congress,  or  by  any  committee 
thereof,  under  said  act,  and  with  such  claim  there  be  transmitted 
depositions,  which  were  duly  taken  in  conformity  with  the  rules  of 
said  commission,  such  depositions  may  be  used  by  either  party  as 
evidence  at  the  preliminary  inquiry  aforesaid,  or  at  the  final  hear- 
ing of  the  cause,  or  at  both,  subject  to  such  objections  to  their 
competency  or  relevancy  as  might  be  made  if  the  deponents  were 
examined  in  open  court,  or  their  depositions  were  regularly  taken 
under  the  rules  of  this  court."  ^^  "  If  it  be  made  to  appear  that,  be- 
sides the  depositions  so  transmitted,  there  are  among  the  papers 
of  said  commission  other  such  depositions  relating  to  the  claim- 
ant's loyalty,  or  to  the  merits  of  his  claim,  a  judge  of  the  court 
may  authorize  such  depositions,  or  duly  certified  copies  thereof, 
to  be  obtained  and  filed  in  the  clerk's  office  of  this  court,  to  be 
used  as  evidence  in  the  same  manner  and  on  the  same  terras  as 

56  Court  of  Claims  Rule  68.  ^7  Court  of  Claims  Rule  09. 

M  Court  of  Claims  Rule  69.  68  Court  of  Claims  Rule  101. 
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if  they  had  been  transmitted  with  the  claim."  ^^  "  To  entitle  either 
party  to  use  as  evidence  any  deposition  under  either  of  the  next 
two  preceding  sections,  there  must  be  given  to  the  other  party  at 
least  two  months'  notice  of  the  intention  so  to  use  it."  ^  '•  No  such 
deposition  shall  be  printed  unless  authorized  by  a  Judge  of  the 
court."  61 

"  Whenever  it  is  material  in  any  claim  to  ascertain  whether 
any  person  did  or  did  not  give  any  aid  or  comfort  to  the  late  re- 
Tjellion,  the  claimant  asserting  the  loyalty  of  any  such  person  to 
the  United  States  during  such  rebellion,  shall  be  required  to  prove 
affirmatively  that  such  person  did,  during  said  rebellion,  consist- 
ently adhere  to  the  United  States,  and  did  give  no  aid  or  comfort  to 
persons  engaged  in  said  rebellion ;  and  the  voluntary  residence  of 
any  such  person  in  any  place  where,  at  any  time  during  such  resi- 
dence, the  rebel  force  or  organization  held  sway,  shall  be  prima 
facie  evidence  that  such  person  did  give  aid  and  comfort  to  said 
rebellion  and  to  the  persons  engaged  therein."  ^^ 

§  449.  Motions  and  Notices  in  Court  of  Claims.  —  "  Motions  will 
be  heard  in  the  first  instance  before  a  judge  at  chambers ;  but  he 
may  direct  the  same  to  be  heard  in  open  court.  They  must  come 
to  him  through  the  clerk's  office,  and  when  acted  upon,  will  be  re- 
turned there  by  him."  ^  "  Motions  must  be  in  writing,  signed  by 
the  attorney  of  record,  and  must  give  the  title  and  number  of  the 
case  and  the  term  at  which  they  are  made ;  and  in  no  case  shall 
the  clerk  enter  the  motion  unless  this  rule  shall  be  complied  with. 
Any  brief  filed  in  connection  with  a  motion  must  be  printed  or 
type-written."  ^ 

"  No  order  will  be  entered  by  the  clerk  unless  it  be  directed 
from  the  bench,  or  he  reduced  to  writing  and  marked  'Allowed' 
by  the  Chief-Justice  or  one  of  the  judges."  ^ 

"  The  clerk  will  not  file  any  paper  unless  it  be  properly  indorsed 
with  the  title  and  number  of  the  suit  and  the  name  of  the  attorney 
filing  it."  4 

"  Parties  filing  petitions,  pleadings,  and  motions,  except  motions 
for  calls  on  Departments,  must  at  the  same  time  leave  with  the 
clerk  written  notice  thereof,  addressed  to  the  attorney  of  the  ad- 


69  Court  of  Claims  Rule  102.  §  449.  i  Court  of  Claims  Rule  19. 

60  Court  of  Claims  Rule  103.  ^  Court  of  Claims  Rule  20. 

61  Court  of  Claims  Rule  104.  »  Court  of  Claims  Rule  21. 

62  U.  S.  R.  S.  §  1074.  *  Court  of  Claims  Rule  22. 
VOL.  II.  —  16 
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verse  party,  with  postage  prepaid,  and  the  clerk  will  mail  the  same 
and  note  the  fact  on  the  general  docket.  All  other  notices  to  ad- 
verse parties  may  be  served  in  like  manner.  The  clerk's  entry  on 
his  docket  will  be  prima  facie  evidence  of  the  service.  In  the 
computation  of  time  the  day  of  the  service  will  be  excluded,  and 
the  day  on  which  a  party  is  required  to  appear,  or  on  which  an  act 
is  required  to  be  done,  will  be  included."^ 

§  450.  Abatement  and  Revivor.  —  "  If  the  claimant  die  pending 
the  suit,  his  death  may  be  suggested  on  the  record,  and  his  proper 
representative  may,  on  motion,  and  on  filing  a  duly  authenticated 
copy  of  the  record  of  his  appointment  as  executor  or  administra- 
tor, be  admitted  to  prosecute  the  suit,"  ^ 

"  On  the  death  of  a  sole  claimant,  if  his  executor  or  adminis- 
trator does  not  come  in  and  prosecute  the  action,  as  provided  in 
Rule  14,  on  or  before  the  first  ten  days  of  the  next  term  after  the 
suggestion  is  made,  the  case  may  be  dismissed,  provided  the  At- 
torney-General shall  have  served  notice  upon  the  attorney  of  rec- 
ord in  the  case  three  months  at  least  before  the  commencement 
of  such  term."  2 

§  451.  Discontinuance  and  Withdravral  of  Papers.  —  "  Where 
fraud  or  set-off  is  pleaded,  the  claimant  shall  not,  without  leave 
of  the  court,  discontinue  his  suit.  In  other  cases  he  may  do  so, 
either  in  open  court,  or  with  the  approval  of  a  Judge  in  vacation."  ^ 

"  Papers  shall  not  be  withdrawn  from  the  files  except  on  motion 
for  good  cause  shown,  and  upon  such  terms  as  the  court  or  a  Judge 
may  order."  ^ 

§  452.  Trials  in  Court  of  Claims.  —  "  The  claimant  may  at  any 
time  give  notice  to  the  Attorney-General  that  his  proof  is  closed 
ou  the  merits,  by  an  entry  to  that  effect  in  the  notice  book  in  the 
clerk's  office.  If  the  Attorney-General  shall  not  within  two  months 
thereafter  file  a  request  for  further  time  to  take  proof,  the  claim- 
ant may,  at  any  time  after  the  expiration  of  that  period,  have  the 
case  placed  on  the  trial  list,  provided  he  has  filed  requests  for 
findings  and  brief."  ^ 

"  The  clerk  shall  not  place  a  case  on  the  trial  list  until  the 
claimant  files  in  the  clerk's  office  twenty-five  printed  copies  of  a 
brief  stating  the  points  of  law  on  which  he  relies,  with  reference 

6  Court  of  Claims  Rule  23.  §  451.  i  Court  of  Claims  Rule  74. 

§  450.  1  Court  of  Claims  Rule  14.  2  Court  of  Claims  Hule  90. 

2  Court  of  Claims  Hule  75.  §  452.  i  Court  of  Claims  Rule  51. 
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to  authorities,  and  twenty-five  printed  copies  of  the  request  for 
facts  required  by  Rule  Y.  of  the  '  Regulations  prescribed  by  the 
Supreme  Court  of  the  United  States  under  which  appeals  may  be 
taken  from  the  Court  of  Claims.'  "  ^  "  Such  request  must  be  in  the 
following  terms  :  '  The  claimant,  considering/  the  facts  hereinafter 
set  forth  to  be  proven,  and  deeming  them  material  to  the  due  pres- 
entation of  this  case  in  the  findings  of  fact,  requests  the  court 
to  find  the  same  as  follows.''  Following  this  request  must  be  a 
statement,  in  the  form  of  distinct  numbered  propositions,  of  the 
facts  which  the  party  desires  to  have  found  ;  and  each  proposition 
must  be  so  prepared  with  respect  to  its  length,  subject,  and  phrase- 
ology, that  the  court  may  conveniently  pass  upon  it ;  and  they 
must  be  so  arranged  as  to  present  a  concise  statement,  in  orderly 
and  logical  sequence,  of  the  whole  case,  as  the  party  desires  it  to 
appear  in  the  findings  of  fact.  Subjoined  to  each  proposition 
must  be  references  to  the  pages  of  the  record  or  to  the  unprinted 
evidence  relied  on  in  its  support ;  but  no  evidence  must  be  set 
out.  Documents  which  may  enter  into  the  findings  of  fact  need 
not  be  presented  in  the  statement,  but  may  be  referred  to  therein 
by  the  pages  of  the  record."  ^  "  The  Attorney-General,  within 
one  month  after  tlie  filing  of  the  claimant's  brief  and  request, 
must  file  his  brief  and  request  for  findings  of  fact,  and  should 
indicate  the  requests  on  the  claimant's  part  to  which  no  objection 
is  made.  Such  request  must  be  in  form  and  substance  like  that 
required  of  the  claimant  by  the  next  preceding  section."  *  "  The 
attorney  of  each  party  shall  append  to  his  brief  a  table  of  each 
deposition,  letter,  document,  or  other  paper  which  he  may  offer 
in  evidence  on  the  trial,  with  references  to  the  pages  of  the  rec- 
ord, if  they  be  there,  and  if  they  be  not  of  the  printed  record, 
then  to  the  places  where  they  may  be  found."  ^ 

"  If  the  claimant  neglect,  for  two  years  after  filing  his  petition, 
to  close  his  proof  and  give  notice  to  the  Attorney-General,  as  re- 
quired by  Rule  51,  the  defendants  may  place  the  case  on  the  trial 

list."  6 

"  Whenever,  in  any  case  which  the  claimant  has  not  put  on  the 
trial  list,  it  shall  be  shown  to  the  court  that  an  early  decision 
thereof  is  important  to  the  interests  of  the  Government,  the  case 

2  Court  of  Claims  Rule  52.  6  Court  of  Claims  Rule  55. 

8  Court  of  Claims  Rule  53.  6  Court  of  Claims  Rule  66. 

*  Court  of  Claims  Rule  64. 
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may,  in  the  discretion  of  the  court,  be  placed  on  the  trial  list  by 
the  defendants." ' 

"  When  the  defendants'  brief  and  request  are  filed  the  case  will 
be  considered  as  ready  for  trial,  and,  when  reached,  a  continuance 
will  not  be  ordered,  except  by  consent  of  parties  or  for  good  cause 
shown."  ^ 

"  The  trial  docket  will  be  made  up  monthly.  Cases  will  go  upon 
it  in  the  order  in  which  notices  of  trial  have  been  filed."  ^  "  The 
peremptory  call  of  the  trial  docket  will  begin  on  the  Tuesday  after 
the  first  Monday  of  each  month  during  the  term."  ^^  "  No  case 
will  be  heard  for  trial  unless  the  printed  pleadings,  evidence,  and 
briefs  be  made  up  in  book  form  together  and  paged  consecutively, 
and  a  copy  thereof  furnished  to  each  member  of  the  court  at  the 
hearing ;  and  all  citations  from,  or  references  to,  such  pleadings, 
evidence,  and  briefs  must  be  by  the  consecutive  paging  of  such 
book."  11 

"  The  law  docket  will  be  taken  up  on  Monday  of  each  week 
during  the  term."  ^ 

"  Cases  for  decision  on  preliminary  question  of  loyalty  may  be 
submitted  without  being  put  on  the  trial  docket  as  prescribed  by 
Rule  51.  But  each  party  must  file  one  type-written  copy  of  a 
brief  referring  to  the  evidence  relied  upon,  or  giving  a  full  ab- 
stract of  the  same,  and  must  comply  with  Rule  98."  ^^ 

The  following  rule  relates  to  the  trial  of  French  Spoliation 
Claims :  — 

"  Before  the  defendants  shall  be  required  to  place  any  case 
on  trial,  the  claimants  on  account  of  the  vessel,  cargo,  or  insur- 
ance, or  some  one  or  more  of  them  concerned  in  the  same  seizure, 
shall  furnish  to  the  Attorney-General  a  printed  statement  of 
alleged  facts  under  the  heads  hereinafter  set  out.  At  the  time 
of  trial  one  copy  shall  be  furnished  to  each  of  the  judges.  Docu- 
ments not  printed  in  the  record  must  ])e  numbered,  put  in  enve- 
lopes (as  far  as  practicable),  and  noted  on  the  outside  thereof. 
Under  each  head  reference  must  be  made  to  the  pages  of  the 
printed  record,  and  to  unprinted  and  separate  documents  by 
number  of  envelope  and  number  of  paper  therein,  or  other  con- 

7  Court  of  Claims  Rnle  57.  "  Court  of  Claims  Rule  61. 

8  Court  of  Claims  Rule  58.  12  Court  ol  Claims  Rule  62. 

9  Court  of  Claims  Rule  50.  is  Court  of  Claims  Rule  100. 

10  Court  of  Claims  Rule  60. 
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venient  designation,  relied  upon  in  support  of  allegations.  No 
case  can  be  submitted  until  these  requirements  are  complied 
with. 

Form  op  Statement. 

Title  of  Case. 

1.  Name  of  vessel  and  master. 

Docket  number  of  each  of  case  with  names  of  claimants, 
and,  where  there  are  intervenors,  their  names  to  be  set 
out  under  the  case  in  which  they  intervene,  with  the  num- 
ber of  any  separate  petition  by  them ;  to  be  made  up  after 
the  manner  of  the  case  of  the  schooner  '  Phoenix,'  reported 
to  Congress,  thus : 

Schooner  '  Phoenix,'  Solomon  Babson,  master. 

129.  Thomas  Gushing,  administrator  of  Marston  Watson, 
claimant. 

3162.  Charles  T.  Lovering,  administrator  of  Joseph  Taylor, 
claimant. 

James  C.  Davis,  administrator  of  Cornelius  Durant,  claimant. 

260.  Charles  F.  Adams,  administrator  of  Peter  C.  Brooks, 
claimant. 

William  Sohier,  administrator  of  Nathaniel  Fellowes,  claim- 
ant. 

(4264.)  Francis  M.  Boutwell,  administrator  of  Benjamin 
Cobb,  claimant. 

C4257.)  Charles  F.  Hunt,  administrator  of  Joseph  Russell, 
surviving  partner  of  Jeffrey  and  Russell,  claimant. 

Frederick  0.  Prince,  administrator  of  James  Prince,  claimant. 

Thomas  H.  Perkins,  administrator  of  John  C.  Jones,  claimant. 

Vessel. 

2.  Names  of  owners,  and  their  respective  shares. 

3.  When  and  where  built. 

4.  Register. 

5.  Dates  of  sailing  and  points  of  departure  and  destination. 

6.  Seizure  and  condemnation. 

7.  Facts  relied  upon  as  showing  illegality  of  condemnation. 

8.  Insurance  on  vessel  or  freight,  naming  all  the  underwriters 
and  amount  admitted  to  have  been  paid  to  each  owner  on  account 
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of  loss,  and  from  whom  received.     Refer  to  policies  and  other 
evidence. 

Cargo. 

9.  Owners  of  cargo,  stating  each  separately,  and  whether  the 
interest  be  in  whole  or  divided,  with  number  of  case  in  which  they 
appear. 

10.  Value  of  cargo  and  of  each  claimant's  interest  therein. 

11.  Insurance  of  cargo,  naming  all  the  underwriters  and  amount 
admitted  to  have  been  paid  to  each  owner  on  account  of  loss,  and 
from  whom  received.     Refer  to  policies  and  other  evidence. 

Vessel,  Cargo,  and  Insurance. 

12.  Assignments. 

13.  When  there  are  adverse  claimants,  the  facts  alleged  by 
each  claimant  to  be  specified. 

14.  In  case  of  intervention,  the  date  of  filing  of  motion,  and 
case  in  which  filed,  to  be  stated  with  reference  to  envelope  in 
which  same  are  to  be  placed. 

15.  Evidence  of  citizenship  of  claimants  and  identity  must  be 
referred  to  under  their  respective  names. 

16.  Time  of  death  of  partners  when  administrator  sues  as  rep- 
resentative of  survivor. 

17.  Administrators,  receivers,  and  assignees,  when  and  where 
appointed  and  evidence  of  appointments. 

18.  When  facts  relied  upon  as  found  in  otlier  cases,  such  eases 
must  be  specially  referred  to. 

Recapitulation  and  Summary. 

Name  of  each  claimant,  stating  number  of  petition,  and  where 
printed  or  found,  and  when  an  intervenor,  the  date  of  interven- 
tion and  where  motion  is  found,  and  setting  forth  exactly  in  items 
what  is  claimed  by  him  in  all,  as  owner  of  vessel  or  cargo,  or  as 
insurer,  stated  separately  and  with  references  as  aforesaid,  so  that 
the  court  may  readily  find  all  the  evidence  necessary  to  state  each 
claimant's  case  distinctly."  ^* 

§  453.    References   by  Court   of  Claims.  —  The   Court  of  Claims 

cannot  delegate  its  powers,  but  may  refer  cases  involving  compli- 

"  Court  of  Claims  Rule  106. 
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cated  accounts  and  facts  to  a  special  commissioner  to  state  the 
accounts,  marshal  the  assets,  and  adjust  the  losses.^ 

Where  several  pei'sons  seek  to  recover  the  proceeds  of  property 
from  a  common  fund,  a  reference  is  proper.^ 

If  the  claimant's  neglect  to  furnish  items  makes  a  reference 
necessary,  he  must  bear  the  expense.^ 

Notice  of  a  reference  must  be  given  to  all  parties  thereto.* 

Exceptions  should  be  taken  if  a  party  is  not  satisfied  with  the 
commissioner's  findings.^ 

§  454.  New  Trials.  —  "  When  a  judgment  is  rendered  against 
any  claimant,  the  court  may  grant  a  new  trial  for  any  reason 
which,  by  the  rules  of  common  law  of  chancery,  in  suits  between 
individuals,  would  furnish  sufficient  ground  for  granting  a  new 
trial."  1 

"  The  Court  of  Claims  at  any  time  while  any  claim  is  pending 
before  it,  or  on  appeal  from  it,  or  within  two  years  next  after  the 
final  disposition  of  such  claim,  may,  on  motion  on  behalf  of  the 
United  States,  grant  a  new  trial  and  stay  the  payment  of  any 
judgment  therein,  upon  such  evidence,  cumulative  or  otherwise, 
as  shall  satisfy  the  court  that  any  fraud,  wrong,  or  injustice  in 
the  premises  has  been  done  to  the  United  States ;  but  until  an 
order  is  made  staying  the  payment  of  a  judgment,  the  same 
shall  be  payable  and  paid  as  now  provided  by  law."  ^ 

"  A  new  trial  will  not  be  granted  where,  upon  the  whole  case 
justice  has  been  done  between  the  parties  and  the  judgment  is 
substantially  right,  although  there  may  have  been  some  mistakes 
committed  at  the  trial.  In  cases  transmitted  to  tlie  court  by 
Congress,  or  a  committee  thereof,  or  by  the  head  of  a  Department, 
under  the  Acts  of  March  3,  1883,  ch.  116,  and  March  3,  1887, 
ch.  359 ;  and  in  cases  under  the  French  Spoliation  Act  of  Janu- 
ary 20,  1885,  ch.  25,  new  trials  will  not  be  granted  on  motion  of 
claimant  after  the  findings  have  been  reported  as  required  by  law. 
But  new  trials  may  be  granted,  on  motion  of  defendants,  for  the 
causes  and  within  the  time  specified  in  Section  1088  of  the  Revised 
Statutes."  3 

"  A  motion  by  a  claimant  for  a  new  trial  may  be  founded  upon 

§  453.  1  Intermingled  CoUon  Cases,  92  *  Jones  v.  U.  S.,  4  Ct.  CI.  197. 

U.  S.  651.  5  Bright  v.  U.  S.,  12  Ct.  CI.  646. 

2  Persons  v.  U.   S.,  10  Ct.   CI.   502 ;  §  454.  i  U.  S.  R.  S.  §  1087. 
Crowell  V.  U.  S.,  6  Ct.  CI.  23.  2  U.  S.  R.  S.  §  1088. 

3  Jones  V.  U.  S.,  4  Ct.  CI.  197.  «  Court  of  Claims  Rule  76. 
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one  or  more  of  the  following  grounds  :  1.  Error  of  fact ;  2,  Error 
of  law ;  and  3.  Newly  discovered  evidence.  It  must  be  made 
at  the  term  in  which  the  judgment  is  rendered,  and  before  the 
commencement  of  the  long  vacation.  In  case  of  judgment  entered 
within  thirty  days  before  the  summer  adjournment,  then  such 
motion  may  be  made  before  the  end  of  the  vacation."  ^  "A  motion 
founded  upon  an  error  of  fact  must  specify  with  minuteness  the 
fact  or  facts  which  are  regarded  as  erroneously  found  or  errone- 
ously omitted  to  be  found  by  the  court,  with  full  reference  to  the 
evidence  which  is  relied  on  to  support  the  motion."^  "A  motion 
founded  upon  error  of  law  must  specify  with  like  minuteness  tlie 
points  upon  which  the  court  is  supposed  to  have  erred,  with 
references  to  the  authorities  relied  upon  to  support  the  motion."  ^ 
"  A  motion  upon  the  ground  of  newly-discovered  evidence  will  not 
be  entertained  unless  it  appear  that  the  newly-discovered  evidence 
came  to  the  knowledge  of  the  claimant  or  his  attorney  after  the 
trial  and  before  the  motion  was  made ;  that  it  was  not  for  want 
of  due  diligence  that  it  did  not  sooner  come  to  his  knowledge  ; 
that  it  is  so  material  that  it  would  probably  produce  a  different 
judgment  if  the  new  trial  were  granted ;  and  that  is  not  cumula- 
tive. Such  motion  must  be  accompanied  by  the  affidavit  of  the 
claimant  or  his  attorney  of  record,  setting  forth  — 

"  1st.  The  facts  in  detail  which  the  claimant  expects  to  be  able 
to  prove,  and  whether  the  same  are  to  be  proved  by  witnesses  or 
by  documentary  evidence.  2d.  The  name,  occupation,  and  resi- 
dence of  each  and  every  witness  whom  it  is  proposed  to  call  to 
prove  said  facts.  3d.  That  the  said  facts  were  unknown  to  either 
the  claimant  or  his  attorney  of  record,  and,  if  other  counsel  was 
employed  at  the  trial,  were  unknown  to  such  counsel,  until  after 
the  close  of  the  trial.  4th.  The  reasons  why  the  claimant  and 
his  attorney  of  record  and  his  said  counsel  could  not  have  dis- 
covered said  evidence  before  the  trial,  if  due  diligence  had  been 
used."  7 

"  If  the  court  desires  to  hear  argument  upon  a  motion  by  a 
claimant  for  a  new  trial,  the  motion  will  be  ordered  to  the  law 
docket ;  otherwise,  decision  will  be  announced  from  the  bench 
without  hearing."  ^ 

*  Conrt  of  Claims  Kule  77.  ''  Court  of  Claims  Rule  80. 

6  Court  of  Claims  Uule  78.  8  Court  of  Claims  Rule  81. 

<5  Court  of  Claims  Rule  79. 
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It  lias  been  held  that  a  delay  of  three  years  is  a  sufficient  rea- 
son for  denying  a  motion  for  a  new  trial.^  The  court  may  grant 
a  new  trial  after  an  appeal,  provided  the  record  has  been  returned. ^"^ 
The  fact  that  the  amount  involved  in  a  cause  precludes  an  appeal 
is  no  reason  for  a  new  trial. ^^  A  new  trial  will  not  be  granted 
because  a  party  failed  to  communicate  to  his  attorney  essential 
evidence  ;  ^^  nor,  if  new  evidence  could  have  been  discovered  with 
due  diligence  before  the  first  trial ;  ^^  nor  because  the  claimant 
was  insane  at  the  first  trial,  and  has  since  been  restored  to  health, 
in  the  absence  of  other  sufficient  reasons  ;  ^*  nor  for  new  evidence 
which  is  merely  cumulative  ;  ^^  nor  if  any  new  evidence  is  merely 
such  as  impeaches  the  character  or  credit  of  the  witness ;  ^^  nor 
for  an  omission  of  the  court  to  find  a  fact,  which,  if  found,  would 
not  control  the  case.^^  Motions  analogous  to  motions  to  set  aside 
a  verdict  because  contrary  to  the  weight  of  evidence,  will  not  be 
allowed  as  a  matter  of  right.^^  A  rehearing  on  a  point  presented 
and  considered  in  the  argument  and  disposition  of  the  case,  will 
not  be  granted  unless  desired  by  one  of  the  judges  who  rendered 
judgment.^^ 

If  it  appears  that  newly  discovered  evidence  may  change  the 
basis  of  the  judgment  and  entitle  the  party  to  a  review  on  the  law, 
a  new  trial  may  be  granted  ;  "^^  or  if  a  motion  because  of  newly  dis- 
covered evidence  appeals  to  the  court's  sense  of  justice,  and  shows 
the  existence  of  strong  p?-ma  facie  reasons  for  doubting  the  cor- 
rectness of  a  finding,  a  rehearing  will  be  granted  on  that  point.^^ 
When  the  claimant's  affidavit  on  the  motion  for  a  new  trial 
shows  that  the  witness  on  whom  he  relies  is  in  the  government 
employ,  he  may  be  excused  for  not  presenting  his  affidavit.^'^ 
When  a  case  has  been  dismissed  for  want  of  prosecution,  it 
will  not  be  reinstated  unless  the  petition  states  a  cause  of 
action  .23 

A  new  trial  may  be  granted  on  motion  of  the  United  States, 
within  two  years  after  the  "  final  disposition  "  of  the  claim,  al- 

9  Figh  V.  U.  S.,  3  Ct.  CI.  97.  "  Rhine  v.  U.  S.,  15  Ct.  CI.  59. 

10  Roberts  v.  U.  S.,  92  U.  S.  41.  is  Calhoun  v.  U.  S.,  14  Ct.  CI.  19-3. 

11  Ueeson  u.  U.  S.,  5  Ct.  CI.  G26.  i"  Fendall  v.  U.  S.,  12  Ct.  CI.  305. 

12  Armstrong  i;.  U.  S  ,  6  Ct.  CI.  226.  »>  Murphy  v.  U.  S.,  15  Ct.  CI.  217. 
18  Garrison  r.  U.  S.,  2  Ct.  CI.  382  ;  8.  c.  21  Murphy  v.  U.  S.,  15  Ct.  CI.  217. 

7  Wall.  688.  22  Murphy  v.  U.  S.,  15  Ct.  CI.  217. 

1*  Bramhall  v.  U.  S.,  6  Ct.  CI.  238.  23  Whitney   v.   U.   S.,   18  Ct.  CI.   19; 

16  Silvey  V.  U.  S.,  7  Ct.  CI.  305 ;  Payan  Flores  v.  U.  S.,  18  Ct.  CI.  352 ;  Wade  v. 

V.  U.  S.,  15  Ct.  CI.  56.  U.  S.,  21  Ct.  CI.  141. 
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though  the  judgment  of  the  court  has  been  affirmed  and  the 
mandate  of  affirmance  filed.^*  The  words  "  final  disposition  " 
mean  the  final  determination  on  appeal,  if  taken,  or  if  there  is 
none,  then  its  final  determination  in  the  Court  of  Claims.^^  The 
Court  of  Claims  has  the  right  to  determine  whether  or  not  the 
motion  for  a  new  trial  was  made  in  time,  and  its  decision  is  not 
subject  to  review  if  it  has  jurisdiction  to  act.^  A  motion  on  be- 
half of  the  United  States  need  not  be  disposed  of  within  two 
years.^'  A  motion  for  a  new  trial  on  behalf  of  the  United  States 
may  be  made  while  an  appeal  is  pending  in  the  Supreme  Court, 
and  that  court  will  not  dismiss  an  appeal  because  of  such  motion  ; 
unless  the  motion  is  granted  and  a  new  trial  ordered.^^  The  right 
of  the  United  States  to  move  for  a  new  trial  is  analogous  to  the 
right  of  an  individual  to  file  a  bill  of  review  in  chancery  to  set 
aside  a  former  decree,  or  a  bill  impeaching  a  decree  of  fraud.'^^ 
Neither  the  lack  of  diligence  nor  the  laches  of  the  officers  of  gov- 
ernment is  sufficient  ground  for  a  new  trial.^^  A  new  trial  on 
motion  of  the  United  States  will  be  granted,  if  it  appears  prima 
facie  that  wrong  has  been  done  the  government.^^ 

Ex  parte  testimony  admitted  on  the  hearing  of  a  motion  is  suf- 
ficient to  warrant  the  granting  of  a  new  trial.^^  If  an  unsatisfied 
judgment  which  might  have  been  pleadable  as  a  set-off,  existed, 
but  was  unknown  to  the  defendant's  attorney  at  the  trial,  it  is 
cause  for  a  new  trial.^  A  new  trial  cannot  be  granted  to  the 
United  States,  because  certain  evidence  which  was  not  deemed 
material  was  not  offered  on  the  first  trial ;  nor  if  allowed,  will  it 
enable  the  defendant  to  interpose  a  technical  defence  against  a 
just  claim.^  An  error  of  law  which  may  be  corrected  on  appeal 
is  not  a  ground  for  a  new  trial.^^ 

§  455.  Judgments  in  Court  of  Claims.  —  "  Any  person  who  cor- 
ruptly practices  or  attempts  to  practice  any  fraud  against  the 
United  Stated  in  the  proof,  statement,  establishment,  or  allow- 
ance of  any  claim,  or  of  any  part  of  any  claim  against  the  United 

24  Ex  parte  U.  S.,  IG  Wall.  G99.  80  Child  v.  U.  S.,  6  Ct.  01.  44. 

25  7sr/<a)/e  Russell,  l;0  Wall.  664.  81  Doujilas  v.   U.  S.,   11  Ct.  CI.    655; 

26  Younp  V.  U.  S.,  05  U.  S.  641 ;  U.  S.  Ayers  v.  U.  S.,  6  Ct.  CI.  712  ;  s.  c.  as  U.  S. 
V.  Crusoll,  12  Wall.  175.  v.  Ayres,  9  Wall.  608  ;  Tait  v.  U.  S.,  5  Ct. 

2'   Hellocq  i-.  U.  S..  1.3  Ct.  CI.  195.  CI.  638. 

28  U.  S.  (.'.  Ayres,  9  Wall.  G08 ;  s.  c.  as        82  Ayers  i'.  U.  S.,  5  Ct.  CI.  712. 
Ayers  i'.  U.  S.,  6  Ct.  CI.  712;   U.  S.  v.        38  Childs  v.   District  of  Columbia,  19 
Young,  94  U.  S.  258.  Ct.  CI.  3.32. 

29  Kr  parte.  Russell,  13  Wall.  664.    See        34  pord  v.  U.  S.,  18  Ct.  CI.  62,  70. 
sujn-a  §§  353-358.  86  Ealer  v.  U.  S.,  6  Ct.  Ci.  708. 
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States,  shall  ipso  facto  forfeit  the  same  to  the  Government ;  and 
it  shall  be  the  duty  of  the  Court  of  Claims,  in  such  cases,  to  find 
specifically  that  such  fraud  was  practiced  or  attempted  to  be  prac- 
ticed, and  thereupon  to  give  judgment  that  such  claim  is  forfeited 
to  the  Government,  and  that  the  claimant  be  forever  barred  from 
prosecuting  the  same."  ^ 

§  456.  Judgments  in  Court  of  Claims.  —  Such  a  finding  may  be 
made  upon  a  new  trial,  although  the  original  judgment  has  been 
paid,  and  the  claimant  fails  to  appear.^ 

"  No  interest  shall  be  allowed  on  any  claim  up  to  the  time  of 
the  rendition  of  judgment  thereon  by  the  Court  of  Claims,  un- 
less upon  a  contract  expressly  stipulating  for  the  payment  of 
interest."  ^ 

"  In  cases  where  the  judgment  appealed  from  is  in  favor  of  the 
claimant,  and  the  same  is  affirmed  by  the  Supreme  Court,  interest 
thereon  at  the  rate  of  five  per  centum  shall  be  allowed  from  the 
date  of  its  presentation  to  the  Secretary  of  the  Treasury  for 
payment  as  aforesaid,  but  no  interest  shall  be  allowed  subsequent 
to  the  affirmance,  unless  presented  for  payment  to  the  Secretary 
of  the  Treasury  as  aforesaid."  ^ 

Where  a  claim  was  referred  under  a  special  act  to  the  Court  of 
Claims  to  be  determined  according  to  the  rules  and  regulations 
heretofore  adopted  by  the  United  States  in  settlement  of  a  like 
case,  in  which  interest  had  been  allowed,  it  was  held  that  interest 
might  be  allowed  by  Congress  in  the  adjustment  of  like  cases.* 
Where  a  factor  had  filed  a  claim  against  the  proceeds  of  captured 
or  abandoned  property,  which  exceeded  his  original  claim,  it  was 
held  that  he  might  be  allowed  interest  up  to  the  time  of  the 
rendition  of  the  judgment.^ 

Interest  on  a  judgment  begins  to  run  when  a  certified  copy  is 
presented  for  payment,  and  ceases  when  the  mandate  of  affirmance 
is  issued  or  ordered  to  be  issued.^  It  has  been  held  that  the 
amount  of  judgment  cannot  be  corrected  after  its  satisfaction, 

§  455.     1  U.   S.   11.  S.  §  1086.     For  a         «  U.  S.  R.  S.  §  1090. 
form  of  a  judgment  in  such  a  case,  see         *  U.  S.  v.  McKee,  91  U.  S.  442  ;  s.  c. 

Peychaud  v.  U.  S.,  16  Ct.  CI.  601,  and  as   McKee  v.  U,  S.,  10  Ct.  CI.  208  and 

U.  S.  V.  Moore,  3  Mac  Arthur,  22fi,  23.3.  231. 

§  450.     1  Peychaud  v.  U.  S.  16  Ct.  CI.  5  ViHalonsja  v.  U.  S.,  10  Ct.  CI.  428 ; 

^^^-  8.  c.   as   U.   S.   V.    Villalonga,   23   Wall. 

2  U.  S.  R.  S.  §  1091.     Hobbs  V.  U   S.,  35. 
19  Ct.  CI.  220 ;  TiUson  v.  U.  S.,  100  U.  S.  ^  Hobbs  ;;.  U.  S.,  19  Ct.  CI.  220. 

43 ;  Harvey  v.  U.  S.,  113  U.  S.  243. 
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even  though  there  was  an  arithmetical  error  in  the  court's 
opinion.' 

"  Any  final  judgment  against  the  claimant  on  any  claim  prose- 
cuted as  provided  in  this  chapter  shall  forever  bar  any  further 
claim  or  demand  against  the  United  States  arising  out  of  the 
matters  involved  in  the  controversy."  ^ 

It  has  been  held  that  this  section  relates  only  to  judgments 
upon  the  merits,  and  does  not  change  the  rule  of  common  law, 
nor  does  it  do  more  than  attach  to  final  judgments  the  conclu- 
siveness which  the  common  law  ascribes  to  them.^  A  judgment 
sustaining  a  demun-er  to  a  petition  which  failed  to  allege  the 
necessary  facts  does  not  bar  an  action  founded  upon  a  petition 
which  alleges  such  fact.^*^  A  judgment  in  favor  of  the  United 
States  on  a  suit  for  a  breach  of  covenant  to  furnish  specified 
freight  for  transportation  does  not  bar  an  action  for  the  consider- 
ation agreed  to  be  paid  for  the  freight  actually  transported.^^ 

A  final  judgment  is  conclusive,  although  the  Supreme  Court 
subsequently  reverses  a  similar  judgment,  and  holds  that  the  deci- 
sion of  the  Court  of  Claims  in  the  case  in  question  was  erroneous. ^^ 
An  action  for  rent  due  in  instalments  may  be  brought  as  fre- 
quently as  the  respective  sums  become  due,  and  a  judgment  in 
the  suit  for  one  instalment  will  not  bar  a  judgment  to  recover 
rent  not  due  at  the  time  when  the  first  petition  was  filed. ^^  A 
judgment  of  the  Court  of  Claims  to  which  an  appeal  is  taken,  is 
not  a  final  judgment  within  the  meaning  of  the  statute.^^  When 
a  claimant  has  consented  to  a  judgment  against  him  on  a  general 
demurrer,  he  cannot  subsequently  sue  on  the  same  cause  of  action 
with  substantially  the  same  averments. ^^ 

"  In  all  cases  of  final  judgments  by  the  Court  of  Claims,  or,  on 
appeal,  by  the  Supreme  Court,  where  the  same  are  affirmed  in 
favor  of  the  claimant,  the  sum  due  thereby  shall  be  paid  out  of 
any  general  appropriation  made  by  law  for  the  payment  and  satis- 
faction of  private  claims,  on  presentation  to  the  Secretary  of  the 
Treasury  of  a  copy  of  said  judgment,  certified  by  the  clerk  of  the 
Court  of  Claims,  and  signed  by  the  chief  justice,  or,  in  his  absence, 
by  the  presiding  judge  of  said  court."  ^^ 

'  Kussell  V.  U.  S.,  15  Ct.  CI.  168.  "  Cross  v.  U.  S.,  14  Wall.  479 ;  s.  c.  8 

8  U.  S.  R.  S.  §  1093.  Ct  CI.  1  ;  8.  c.  5  Ct.  CI.  88. 

'•»  Spicer  v.  U.'  S.,  5  Ct.  CI.  34.  ^*  Green  v.  U.  S.,  18  Ct.  CI.  93. 

10  Spicer  V.  U.  S.,  5  Ct.  CI.  34.  i^  Porter  v.  U.  S.,20  Ct.  CI.  307. 

11  Slirewsbury  v.  U.  S.,  9  Ct.  CI.  263.  is  U.  S.  R.  S.  §  1089. 
13  Oebom  v.  U.  S.,  9  Ct.  01.  153. 
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Appropriation  acts  usually  provide  that  no  judgment  shall  be 
paid  until  the  right  of  appeal  has  expired.^''  An  appeal  from  a 
judgment  before  the  right  to  appeal  has  expired  is  not  vacated 
by  the  appropriation  by  Congress  of  the  amount  to  pay  the  judg- 
ment.^^  It  has  been  held  that  an  appropriation  for  the  payment 
of  "  private  claims"  means  claims  which  the  Executive  Depart- 
ments have  rejected,  or  over  which  they  have  no  jurisdiction ; 
aud  that  the  appropriation  is  for  debts  not  to  be  paid  out  of  the 
speci  fie  appropriations.^^ 

"  The  payment  of  the  amount  due  by  any  judgment  of  the  Court 
of  Claims  and  of  any  interest  thereon  allowed  by  law,  as  herein- 
before provided,  shall  be  a  full  discharge  to  the  United  States  of 
all  claim  and  demand  touching  any  of  the  matters  involved  in  the 
controversy."  ^'^ 

§  457.  Appeals  from  Court  of  Claims.  —  "  An  appeal  to  the  Su- 
preme Court  shall  be  allowed,  on  behalf  of  the  United  States, 
from  all  judgments  of  the  Court  of  Claims  adverse  to  the  United 
States,  and  on  belialf  of  the  plaintiff  in  any  case  where  the 
amount  in  controversy  exceeds  three  thousand  dollars,  or  where 
his  claim  is  forfeited  to  the  United  States  by  the  judgment  of  said 
court,  as  provided  in  section  one  thousand  and  eighty-nine."  ^ 
The  following  rule  regulates  the  practice  in  such  appeals  :  "  In 
all  cases  hereafter  decided  in  the  Court  of  Claims  in  which,  by 
the  Act  of  Congress,  such  appeals  are  allowable,  they  shall  be 
heard  in  the  Supreme  Court  upon  the  following  record,  and  none 
other:  1,  A  transcript  of  the  pleadings  in  the  case,  of  the  final 
judgment  or  decree  of  the  court,  and  of  such  interlocutory  orders, 
rulings,  judgments,  and  decrees  as  may  be  necessary  to  a  proper 
review  of  the  case.  2.  A  finding  by  the  Court  of  Claims  of  the 
facts  in  the  case  established  by  the  evidence  in  the  nature  of  a 
special  verdict,  but  not  the  evidence  establishing  them  ;  and  a 
separate  statement  of  the  conclusions  of  law  upon  said  facts,  upon 
which  the  court  founds  its  judgment  or  decree.  The  finding  of 
facts  and  conclusions  of  law  to  be  certified  to  this  court  as  a  part 
of  the  record."  ^     "  In  all  cases  in  which  judgments  or  decrees 

1'  See   for  example  21   St.  at  L.  252,  124  U.  S.  315,  320;  s.  c.  as  Frerichs  v. 

ch.  2.34.  U.  S.,  21  Ct.  CI.  16. 
IS  U.  S.  V.  Jones,  119  U.  S.  477.  §  457.     i  U.  S.  R.  S.  §  707.     See  Chap- 
is  Sweeney  v.  U.  S.,  5  Ct,  CI.  285,  290 ;  ter  on  Writs  of  Error  and  Appeals. 

8.  c.  8  Ct.  CI.  1.34 ;  s.  c.  17  Wallace,  75.  -  Appeals  from  the  Court  of  Claims, 

20  U.  S.  R.  S.  §  1002.      See   Hobbs  v.  Rule  1. 

U.  S.,  19  Ct.  CI.  220;   U,  S.  v.  Frerichs, 
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have  heretofore  been  rendered,  where  either  party  is  by  law  en- 
titled to  an  appeal,  the  party  desiring  it  shall  make  application  to 
the  Court  of  Claims  by  petition  for  the  allowance  of  such  appeal. 
Said  petition  shall  contain  a  distinct  specification  of  the  errors 
alleged  to  have  been  committed  by  said  court  in  its  rulings,  judg- 
ment, or  decree  in  the  case.  The  court  shall,  if  the  specification 
of  alleged  error  be  correctly  and  accurately  stated,  certify  the 
same,  or  may  certify  such  alterations  and  modifications  of  the 
points  decided  and  alleged  for  error  as,  in  the  judgment  of  said 
court,  shall  distinctly,  fully,  and  fairly  present  the  points  decided 
by  the  court.  This,  with  the  transcript  mentioned  in  Rule  1  (ex- 
cept the  statement  of  facts  and  law  therein  mentioned),  shall  con- 
stitute the  record  on  which  those  cases  shall  be  heard  in  the 
Supreme  Court."  ^  "  In  all  cases  an  order  of  allowance  of  appeal 
by  tlie  Court  of  Claims,  or  the  chief-justice  thereof  in  vacation,  is 
essential,  and  the  limitation  of  time  iov  granting  such  appeal  shall 
cease  to  run  from  the  time  an  application  is  made  for  the  allow- 
ance of  appeal."  ^  "  In  all  cases  in  which  either  party  is  entitled 
to  appeal  to  the  Supreme  Court,  the  Court  of  Claims  shall  make 
and  file  their  finding  of  facts,  and  their  conclusions  of  law  therein, 
in  open  court,  before  or  at  the  time  they  enter  their  judgment  in 
the  case."  ^  "  In  every  such  case,  each  party,  at  such  time  before 
trial  and  in  such  form  as  the  court  may  prescribe,  shall  submit  to 
it  a  request  to  find  all  the  facts  which  the  party  considers  proven 
and  deems  material  to  the  due  presentation  of  the  case  in  the 
finding  of  facts."  ^ 

"  Application  for  appeal  to  the  Supreme  Court  of  the  United 
States  from  any  judgment  or  decree  of  this  court  must  be  in 
writing,  and  signed  by  the  claimant  or  his  attorney  of  record,  if 
the  appeal  be  on  his  behalf ;  or  if  taken  by  the  United  States, 
it  must  be  signed  by  the  Attorney-General  or  his  assistant."  ^ 
"  Such  application,  if  made  when  the  court  is  not  in  session,  must 
be  filed  with  the  clerk,  and  the  date  of  filing  the  same  must  be 
indorsed  upon  it  and  noted  upon  the  general  docket."^ 

8  Appeals  from  the  Court  of  Claims,         «  Appeals  from  tlie  Court  of  Claims, 

Rule  2.  Rule  5. 

*  Appeals  from  the  Court  of  Claims,  ^  Court  of  Claims  Rule  82. 

Rule  3.  8  Court  of  Claims  Rule  83. 

^  Appeals  from  the  Court  of  Claims, 
Rule  4. 
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CHAPTER  XXXII. 

PRACTICE  BEFORE  THE  COURT  OP  PRIVATE  LAND  CLAIMS. 

By  E.  A.  Bowers,  Esq.,  of  the  bar  of  Washington,  D.  C.,  formerly  Inspector  of 
the  PubUc  Land  Service. 

§  458.  Introductory.  —  This  court  was  created  by  the  Act  of 
March  3rd,  1891,^  for  the  purpose  of  finally  disposing  of  long  pend- 
ing claims  to  land,  based  upon  grants  of  Spain  and  Mexico  to  pri- 
vate parties  prior  to  the  acquisition  by  the  United  States  of  the 
territory  in  which  these  lands  are  situated,  under  the  treaty  of 
Guadalupe  Hidalgo,^  of  the  2nd  of  February,  1848,  and  the  treaty 
of  December  30th,  1853,  commonly  known  as  the  Gadsden  Pur- 
chase.^ Although  these  titles  would  have  been  recognized  without 
any  treaty  stipulations  by  the  principles  of  international  law,*  yet 
both  of  these  treaties  contain  a  special  proviso  requiring  the  re- 
cognition and  confirmation  of  these  grants  by  the  United  States 
after  a  proper  investigation  and  proof  of  the  same.^  The  Treaty 
of  Guadalupe  Hidalgo,  provided,  — 

"  Art.  VIII.  Mexicans  now  established  in  territories  previously 
belonging  to  Mexico,  and  which  remain  for  the  future  within  the 
limits  of  the  United  States,  as  defined  by  the  present  treaty,  shall 
be  free  to  continue  where  they  now  reside,  or  to  remove  at  any 
time  to  the  Mexican  Republic,  retaining  the  property  which  they 
possess  in  the  said  territories,  or  disposing  thereof,  and  removing 
the  proceeds  wherever  they  please,  without  their  being  subjected, 
on  this  account,  to  any  contribution,  tax,  or  charge  whatever. 
Those  who  shall  prefer  to  remain  in  the  said  territories  may 
either  retain  the  title  and  rights  of  Mexican  citizens,  or  acquire 
those  of  citizens  of  the  United  States.     But  they  shall  be  under 

§  458.   ^  26  St.  at  L.  854,  ch.  539.  v.  U.  S.,4Pet.  511 ;  Leitensdorfer  y.Webb, 

•^  9  St.  at  L.  922.  20  How.  176 ;  U.  S.  v.  Auguisoia,  1  Wall. 

8  10  St.  at  L.  1031.  352. 

*  Woolsey's  International  Law,  p.  274;  °  U.   S.  v.  Repentigny,  5  Wall.  211; 

U.  S.  V.  Percheman,  7  Pet.  51, 86 ;  Soulard  U.  S.  v.  Moreno,  1  Wall.  400. 
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the  obligation  to  make  their  election  within  one  year  from  the 
date  of  the  exchange  of  ratifications  of  this  treaty  ;  and  those 
who  shall  remain  in  the  said  territories  after  the  expiration  of 
that  year,  without  having  declared  their  intention  to  retain  the 
character  of  Mexicans,  shall  be  considered  to  have  elected  to  be- 
come citizens  of  the  United  States.  In  the  said  territories,  pro- 
perty ^  of  any  kind,  now  belonging  to  Mexicans  not  established 
there,  shall  be  inviolably  respected.  The  present  owners,  the  heirs 
of  these,  and  all  Mexicans  who  may  hereafter  acquire  said  property 
by  contract,  shall  enjoy  with  respect  to  it  guarantees  equally 
ample  as  if  the  same  belonged  to  citizens  of  the  United  States." '' 

By  protocol,  made  the  26th  of  May,  1848,  between  the  Com- 
missioners of  the  United  States  and  Mexico  it  was  explained 
that  — 

"  The  American  government  by  suppressing  the  10th  article  of 
the  treaty  of  Guadaloupe,  did  not  intend  in  any  way  to  annul 
the  grants  of  lands  made  by  Mexico  in  the  ceded  territories. 
These  grants,  notwithstanding  the  suppressing  of  the  article  of 
the  treaty,  preserve  their  legal  value,  which  they  may  possess,  and 
the  grantees  may  cause  their  legitimate  titles  to  be  acknowledged 
before  the  American  tribunals.  Conformably  to  the  law  of  the 
United  States,  legitimate  titles  to  every  description  of  property, 
personal  and  real,  existing  in  the  ceded  territories,  are  those  which 
were  legitimate  titles  under  the  Mexican  laws  of  California  and 
New  Mexico,  up  to  the  13th  of  May,  1846,  and  in  Texas,  up  to  the 
13th  of  March,  1836." « 

The  declaration  of  the  Mexican  commissioners  that  no  grants  of 
land  were  made  by  Mexican  governors,  after  May  13,  1846,  can- 
not affect  the  rights  of  parties  under  grants  made  after  that  date, 
while  the  governors  still  had  in  fact  authority.^  July  7,  1846, 
is  the  date  recognized  by  our  political  department  as  the  termina- 
tion of  the  authority  of  such  governors,  and  this  the  judiciary 
follows. ^*^  The  authority  of  the  former  government  existed  while 
in  actual  possession. ^^ 

6  Bryan  et  al.  v.  Kennett  ct  al,  113  U.  »  U.  S.  v.  Pico,  22  How.  406;  U.  S.  v. 

S.  179.     "The  term  'property'  compre-  Yorba,  1  Wall.  412. 

Iiends  every  species  of  title,  inchoate  or  i''  Mumford  v.  Wardwell,  G  Wall.  423; 

complete,   le<ial   or    equitable,   and    em-  Stearns  >•.  U.  S.,  0  Wall.  589  ;  U.   R.  v. 

braces  rights  whicli  lie  in  contract,  ex-  Wilson,  1  Black,  2G7  ;  U.  S.  v.  Castillero, 

ecutory  as  well  as  executed."  2  Black,  17 ;  Hornsby  v.  U.  S.,  10  Wall. 

■  9  St.  at  L.  922.  224  ;  Alexander  v.  Roulet,  13  Wall.  386. 

8  Public  Treaties  of  the  U.  S  ,  p  502.  "  U.  S.  v.  Watkins,  97  U.  S.  219. 
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By  the  Gadsden  Purchase,  a  treaty  between  Mexico  and  the 
United  States,  concluded  Dec.  30,  1853,  it  was  provided  that, — 

"  Art.  V.  All  the  provisions  of  the  eighth  and  ninth,  sixteenth 
and  seventh  articles  of  the  treaty  of  Guadalupe  Hidalgo,  shall 
apply  to  the  territory  ceded  by  the  Mexican  Republic  in  the  first 
article  of  the  present  treaty,  and  to  all  the  rights  of  persons  and 
property,  both  civil  and  ecclesiastical,  within  the  same,  as  fully 
and  effectually  as  if  the  said  articles  were  herein  again  recited 
and  set  forth." 

"  Art.  VI.  No  grants  of  land  within  the  territory  ceded  by  the 
first  article  of  this  treaty  bearing  date  subsequent  to  the  day  — 
twenty-fifth  of  September' —  wdien  the  minister  and  subscriber  to 
this  treaty  on  the  part  of  the  United  States  proposed  to  the  gov- 
ernment of  Mexico  to  terminate  the  question  of  boundary,  will  be 
considered  valid  or  be  recognized  by  the  United  States,  or  will  any 
grants  made  previously  be  respected  or  be  considered  as  obligatory 
wdiich  have  not  been  located  and  duly  recorded  in  the  archives  of 
Mexico."  ^2 

§  459.  Former  Method  of  Settlement,  and  Decisions  as  to  valid- 
ity of  Mexican  and  Spanish  Land  Grants.  —  For  many  years  the 
adjustment  of  these  claims  has  been  attempted  through  the  in- 
strumentality of  the  General  Land  Office,  followed  by  a  congress- 
ional reference  and  confirmation.^  Many  grants  prior  to  1871 
were  in  this  way  finally  disposed  of ;  but  there  are  still  pending, 
now  forty  years  after  the  treaties,  a  large  number  of  unconfirmed 
grants,  where  the  intricacies  are  so  great  that  Congress  seems  to 
have  been  unwilling  to  act.  In  cases  of  such  difficulty  as  these,  a 
judicial  investigation  was  clearly  the  onlv  possible  means  of  a  satis- 
factory and  fair  adjustment,  and  the  bill  recently  passed  is  similar 
to  bills  for  the  purpose  that  have  been  pending  before  many  pre- 
vious Congresses.  Such  judicial  investigation  is  now  for  the  first 
time  possible  by  this  Court  of  Private  Land  Claims,  under  the  Act 
of  March  3,  1891.^  Similar  legislation  has  been  held  constitu- 
tional.^ 

12  10  St.  at  L.  1031.  Congressional  confirmation  in  accordance 

§  459.   1  Act  of  July  22(1, 1854 ,  10  St.  at  with  Act  of  July  22d  1854  :  11  St.  at  L. 

L.  308;  Arizona,  July  1.5th,  1870,  16  St.  374;  12  St.  at  L.  71 ;  12  St.  at  L.  887;  13 

at  L.  291  ;  Colorado,  Feb.  28th,  1861,  12  St.  at  L.  125;  14  St.  at  L.  688  ;  15  St.  at 

St.  atL.  172;  Utah,  March  14th,  1862,  12  L.  438;    15  St.  at  L.  275;    15  St.  at  L. 

St.  at  L.  355 ;  Wyoming,  Feb.  5th,  1870,  342 ;  16  St.  at  L.  373  ;  20  St.  at  L.  592. 
16   St.   at   L.    64 ;    Nevada,    March   2d,         2  26  St.  at  L.  854,  ch.  539. 
1861,   12  St.  at  L.  209.      Examples  of         »  Beard  v.  Federy,  3  Wall.  478. 
VOL.    II.  —  17 
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The  cases  referred  to  throughout  this  chapter  are  principally 
decisions  of  the  Federal  courts  upon  the  Act  of  March  3,  1851, 
relating  to  private  land  claims  in  California,  while  the  lands  to 
which  this  new  act  applies  are  situated  in  other  States  and  Ter- 
ritories than  California,  and  have  heretofore  fallen  under  the  Act 
of  1854.^  These  decisions  therefore  are  not  directly  in  point ;  but 
as  the  subject-matter  is  the  same,  and  the  provisions  of  the  earlier 
act  evidently  influenced  the  act  creating  this  court,  we  may  regard 
them  as  valuable  precedents  by  analogy.^ 

Interpretation  of  Mexican  Law  and  Grants.  —  The  laws  of  Mex- 
ico are  not  regarded  as  foreign  laws,  but  as  those  of  an  antecedent 
government.^  The  authority  of  the  forrher  government  continued 
while  in  actual  possession.^  The  authority  of  Mexican  officials 
ceased  after  July  7,  1846.^  The  law  of  1824  and  Regulations  of 
1828  were  the  only  laws  in  force  for  granting  public  lands  in  Cali- 
fornia, at  the  acquisition  of  that  territory  by  the  United  States.^ 
Grants  not  recognized  by  Mexico  are  rejected  by  the  United  States.^^ 
A  grant  valid  against  Mexico,  although  no  particular  tract  had 
been  designated  at  the  cession  to  the  United  States,  was  held  to  be 
valid.i^  The  governors  had  the  right  to  make  grants  in  conform- 
ity with  the  law  of  1824  and  Regulations  of  1828.i'-^  The  governor's 
decree,  sometimes,  was  only  a  personal  license.  Such  title  is  not 
recognized  by  the  United  States.^^  A  departmental  assembly  had 
no  power  to  make  grants.^*  Departmental  assemblies  had  the 
right  to  confirm,  reject,  or  modify  concessions  of  the  governor, 
and  such  action  was  conclusive.^^  The  absence  of  approval  by  a 
departmental  assembly  does  not  necessarily  defeat  a  grant.^^  It 
was  the  duty  of  the  governor,  and  not  of  the  grantee,  to  submit  a 
grant  to  the  Assembly,  and  his  neglect  to  do  so  would  not  divest 

*  9  St.  at  L.  631,  ch.  41.  How.  412  ;  U.  S.  v.  Bennitz,  23  How.  255  ; 

6  U.  S.  V.  Cambuston,  20  How.  59.  U.  S.  v.  Eose,  23  How  262. 

6  Fremont  v.  U.  S.,  17  How.  542  ,  U.  S.        ^^  Fremont  v.  U.  S.,  17  How  542. 

V.  Cambuston,  20  How.  59,  64,  U.  S.  v.  ^2  u.  S.  i,.  Peralta,  19  How.  343;  Mum- 
Perot,  98  U.  S.  428.  ford  v.  Wardwell,  6  Wall.  423  ;  Bouldin 

7  U.  S.  V.  Watkins,  97  U.  S.  219.  v.  Piielps,  30  Fed.  R.  547. 

8  U.  S.  '•.  Pico,  22  How.  406  ;  U.  S.  v.  i3  pg  n^ro  v.  IT.  S.,  5  Wall.  599;  Ser- 
Wilson,  1  Black,  207  ;  U.  S.  v.  Yorba,   I  rano  v.  U.  S.,  5  Wall.  451. 

Wall.  412  ;  Mumford  v.  Wardwell,  0  Wall.  i*  U.  S.  v.  Vigil,  13  Wall.  449. 

423 ;    Hornsby  v.   U.  S  ,   10   Wall.  224  ;  i^  u.  S.  v.  Hartnell,  22  How.  286. 

More  V.  Stoinbach,  127  U.  S   70.  is  u.  S.  v.  Hartnell,  22  How.  286  ;  U. 

9  Bouldin  v.  Phelps,  30  Fed.  R.  547.  S.  v.  Sutter,  21  How.  170;  Beard  v.  Fed- 
w  U.  S.  V.  Sutter,  21  How.  170;  U.  S.  ery,  3  Wall.  478;  Bouldin  v.  Phelps,  30 

V.  Nye,  21  How.  408;  U.  S.  v.  Bassett,  21     Fed.  R.  647. 
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title. ^'  Delivery  by  juridical  possession  was  necessary  for  a  com- 
plete title.i^  Mere  possession  without  a  grant  confers  no  title  ;  ^^ 
nor  does  a  grant  without  possession.^o  Time  may  act  as  a  bar  to 
a  claim.2^  A  condition  in  a  Mexican  grant  inconsistent  with  the 
public  policy  of  the  United  States,  is  held  to  have  been  annulled 
by  the  conquest.22  When  a  condition  precedent  is  not  fulfilled  no 
title  passes  ;  it  is  not  a  grant,  but  only  a  contract  to  convey  upon 
performance  of  the  condition.^s  Non-compliance  with  the  condi- 
tions of  a  grant  does  not  work  a  forfeiture,  unless  an  intention  to 
abandon  a  grant  is  shown.^*  Nor  does  a  condition  subsequent.^^ 
A  condition  of  settlement  may  be  complied  with  in  a  reasonable 
time.^  Absence  of  proof  of  survey  or  performance  of  conditions 
show  abandonment.^"  When  there  is  an  express  condition  that  a 
certain  act  must  be  performed  within  three  years,  and  this  is 
not  done,  the  grant  will  not  be  sustained  in  the  absence  of  a 
proper  excuse.^^  Conditions  as  to  inhabitancy  and  cultivation 
are  not  strictly  enforced,^  but  an  unreasonable  delay  works  a 
forfeiture.^''  The  failure  of  authorities  to  perform  their  duty  does 
not  work  a  forfeiture  of  the  grant.^^  A  confirmation  by  the 
Mexican  authorities  will  be  reversed  or  denied  when  all  the 
circumstances  show  probable  fraud  in  the  grant,  —  as  alteration 
iu  the  title  papers,  or  a  date  just  previous  to  the  possession  of  the 
United  States,  or  no  possession  of  the  lands  granted  by  the  claim- 
ants, or  slight  evidence  of  the  genuineness  of  the  grant.^^  A  legis- 
lative grant  will  be  construed  most  strongly  against  the  grantee.^^ 
A  Spanish  or  Mexican  title  does  not  convey  the  minerals  con- 
tained in  the  land  granted,  nor  any  interest  in  them.     Mines  and 

17  Hornsby   v.   U.    S.,    10   Wall.   224;         25  U.  S.  w.  Vaca,  18  How.  556. 
Bouldin  r.  Phelps,  30  Fed.  R.  547.  26  u.  S.  v.  Larkin,  18  How.  557. 

18  Graham  i:  U.  S.,  4  Wall.  259 ;  More        27  Fuentes  v.  U.  S.,  22  How.  443. 

V.  Steinbach,  127  U.  S.  70.  28  McMicken  v.  U.  S.,  97  U.  S.  204. 

19  U.  S.  V.  Chaboya,  2  Black,  593;  29  Fremont  y  U.  S.,  17  How.  542  ;  U.  S. 
Peralta  v.  U.  S.,  3  Wall.  4.34;  Serrano  v.  v.  Larkin,  18  How.  557;  U.  S.  r.  Read- 
U.  S.,  5  Wall.  451 ;  Hornsby  v.  U.  S.,  lO  ing,  18  How.  1 ;  U.  S.  v.  Yorba,  1  Wall. 
Wall.  224.  412. 

20  U.  S.  V.  Repentigny,  5  Wall.  211 ;  so  u.  S.  v.  Reading,  18  How.  1. 
More  V.  Steinbach,  127  U.  S.  70.  3i  Fremont  v.  U.  S.,  17  How.  542. 

21  Manning  i^.  San  Jacinto  Tin  Co.,  9  82  u.  S.  v.  Galbraith,  22  How.  89 ;  U.  S. 
Fed.  R.  72G.  v.  Pico,  23  How.  321 ;  U.  S.  v.  Castro,  24 

22  Fremont  i-.  U.  S.,  17  How.  542.  How.  34G ;  U.  S.  v.  Knight,  1  Black,  227  ; 
28  Interstate  Land  Co.  c.  Maxwell  Land     U.  S.  v.  Auguisola,  1  Wall.  352. 

Grant  Co.,  41  Fed.  R.  275.  83  giideH  j,.  Graudjean  et  ah,  111  U.  S. 

24  Fremont  v.  U.  S.,  17  How.  542,  560;    412. 
U.  S.  V.  Reading,  18  How.  1. 
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minerals  can  only  be  acquired  under  the  mining  ordinances. 
The  Mexican  colonization  law  of  1824  and  Regulations  of  1828, 
pursuant  thereto,  do  not  apply  to  mineral  lands,  or  mines,  which 
could  not  be  granted  thereunder.^*  Where  Congress  authorizes  a 
court  to  examine  private  land  claims,  the  United  States  being  a 
party  therein,  and  in  deciding  it  "  to  be  governed  by  the  law  of 
nations  and  of  -the  country  from  which  the  title  is  derived  ;  by 
principles  of  natural  justice  and  according  to  the  law  of  nations 
and  the  stipulations  of  treaties,  an  objection  of  mere  alienage 
and  consequent  incapacity  to  take  or  hold  must  be  regarded  as 
waived."  ^^  A  grant  to  an  infant  is  voidable  not  void.^^  By  the 
laws  of  Mexico,  an  Indian  is  capable  of  receiving  and  holding  a 
grant  the  same  as  a  white  person.^'^  And  they  have  the  same 
rights  as  citizens  of  the  United  States.^ 

Assignees.  —  The  assignee  of  the  whole  of  a  land  grant  could 
properly  present  the  claim  in  his  own  name,  but  when  the  grant 
was  divided  among  a  number  of  vendees  the  original  claimant 
should  do  this.^^  The  claimant  of  an  unlocated  grant  may  sell  it, 
and  his  grantee  takes  his  rights.**^  A  confirmation  enures  to  an 
assignee  by  way  of  estoppel.*^  An  assignee  is  bound  by  the  de- 
cree of  confirmation.^  After  the  issue  of  patent,  an  assignee  can 
assert  his  rights  against  the  original  grantee  in  the  ordinary  tri- 
bunals."*^ The  assignment  of  Pueblo  lands  upon  petition  is  suffi- 
cient evidence  of  title.**  Without  such  assignment  recognition 
by  the  United  States  is  necessary.*^  Grants  of  lands  to  towns, 
under  Mexican  law,  are  protected  by  the  treaty  of  Guadalupe 
Hidalgo,  and  such  lands  are  to  be  held  in  trust  for  the  inhabit- 
ants.*^ A  pueblo  or  town,  duly  formed  and  officially  recognized, 
became  entitled  to  the  use  of  certain  lands,  which  were  upon  pe- 
tition assigned  to  it,  and  such  assignment  was  a  sufficient  evidence 
of  title.*" 

"The  decisions  of  this  court  in  cases  of  claims  to  land  in 
Louisiana  and  Florida  are  not  applicable  where  precise  and  re- 

8*  U.  S.  V.  Castillero,  2  Black,  17,  217.  ^i  Stoddard  v.  Chambers,  2  How.  284  ; 

85  U.   S.  V.  Repentigny,  5   Wall.  211.  TJ.  S.  v.  Patterson,  15  How.  10. 

See  also  U.  S.  v.  Reading,  18  How.  1.  *2  u,  S.  v.  Covilland,  1  Black,  330. 

35  Palmer  v.  Low,  98  U   S   1  «  u.  S.  v.  Covilland,  1  Black,  339. 

3T  U.  S.  V.  Ritchie,  17  How  525.  **  U  S  t-  Pico,  5  Wall.  536. 

88  U.   S.   V.   Santistevan,  1  N    M   583;  «  Grisar  r.  McDowell,  6  Wall.  363. 

U.  S.  V.  Lucero,  1  N.  M.  422.  46  Townsend  v    Greeley,  5  Wall.  326; 

39  U.  S.  V.  Grimes,  2  Black,  610.  Lynch  v.  Bernal,  9  Wall.  815. 

«  Hunnicutt  v.  Peyton,  102  U.  S.  333.  «  U.  S.  v.  Pico,  6  Wall  636. 
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cent  regulations  exist,  directing  the  manner  in  which  land  shall 
be  granted."  "^^ 

§  460.  Organization  of  the  Court  of  Private  Land  Claims.  —  The 
court  consists  of  a  chief  justice  and  four  associate  justices  appointed 
by  the  President  with  the  advice  and  consent  of  the  Senate, 
who  hold  their  offices  until  December  31,  1895.^  On  this  date 
the  court  ceases  to  exist.^  Three  of  these  judges  constitute  a 
quorum.^  The  act  also  provides  for  the  appointment  of  a  clerk, 
"  who  shall  attend  all  sessions  of  the  court,"  and  a  deputy  clerk 
for  each  place  of  holding  the  regular  terms  of  the  court,^  an  official 
stenographer,^  an  attorney,^  to  represent  the  United  States  in  this 
court,  and  an  interpreter  and  translator  "  skilled  in  the  Spanish 
and  English  languages."  ''  The  United  States  marshal  for  any 
district  or  territory  in  which  the  court  is  held,  is  required  to  serve 
the  process  of  the  court,  and  "  to  attend  the  court  in  person,  or 
by  deputy  when  so  directed  by  the  court."  ^ 

§  461.  Time  and  Place  of  holding  the  Court  —  The  Sessions  of 
the  court  are  to  be  held,  at  the  discretion  of  the  court,^  within  the 
States  of  Colorado,  Wyoming,  and  Nevada,  and  in  the  Territories 
of  New  Mexico,  Arizona,  and  Utah.  Notice  of  the  time  and  place 
of  holding  sessions  must  be  given  by  publication,  in  Spanish  and 
English,  in  one  newspaper  at  the  capital  of  the  State  or  Territory 
in  wliicli  the  session  is  to  be  held,  "  once  a  week  for  two  succes- 
sive weeks,  the  last  of  which  publications  shall  not  be  less  than 
thirty  days  next  preceding  "  the  time  of  the  holding  such  session.^ 
Sessions  may  be  adjourned  from  time  to  time  by  the  court  without 
publication.^  "  Immediately  upon  the  organization  of  said  court 
the  clerk  shall  cause  notices  thereof,  and  of  the  time  and  place  of 
the  first  session  thereof,  to  be  published  for  a  period  of  ninety 
days  in  one  newspaper  at  the  City  of  Washington,  and  in  one 
published  at  the  capital  of  the  State  of  Colorado  and  of  the  Terri- 
tories of  Arizona  and  New  Mexico ;  such  notices  shall  be  pub- 
lished in  the  Spanish  and  English  languages,  and  shall  contain 
the  substance  of  this  act."*     The  following   is  the  notice  pub 

48  U.  S.  V.  Cambuston,  20  How.  59.  7  26  St.  at  L.  p.  854,  §  2. 

§  4G0.  1  26  St,  at  L.  p.  854,  ch,  539,  §  1.  "26  St.  at  L,  p,  854,  §  1. 

2  26  St.  at  L.  p.  854,  §  19.  §  461.   i  26  St.  at  L.  p.  854,  §  1. 

8  26  St.  at  L.  p.  854,  §  1.  2  26  St.  at  L.  p.  854,  §  1. 

*  26  St.  at  L.  p.  F54,  §  1.  8  26  St.  at  L.  p  854,  §  1. 

6  26  St.  at  L.  p.  854,  §  1,  *  26  St.  at  L,  p.  854,  §  3. 

6  26  St.  at  L.  p.  864,  §  2 
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lished  :  "  Notice  is  hereby  given  that  the  Court  of  Private  Land 
Claims,  established  by  the  Act  of  Congress  approved  March  3, 
1891,  entitled  'An  Act  to  establish  a  Court  of  Private  Land 
Claims,  and  to  provide  for  the  settlement  of  Private  Land 
Claims,  in  certain  State  and  Territories,'  was  duly  organized  at 
the  City  of  Denver,  in  the  State  of  Colorado,  on  the  1st  day  of 
July,  1891,  by  the  appointment  of  a  clerk  and  other  officers  pro- 
vided for  in  said  act,  and  by  order  of  the  Chief  Justice  and  As- 
sociate Justices  of  said  Court  the  first  session  thereof  will  be  held 
at  Denver,  Colorado,  on  Tuesday,  the  17th  day  of  November, 
1891.' "     This  notice  is  followed  by  printing  the  act  in  full. 

§  462.  Jurisdiction  of  the  Court  of  Private  Land  Claims.  —  The 
Court  of  Private  Land  Claims  is  a  court  of  exclusive  and  limited 
jurisdiction.  All  previous  legislation  in  reference  to  Spanish  and 
Mexican  grants  in  the  territory  covered  by  this  act  is  repealed, 
as  follows :  "  That  sec.  8  of  the  Act  of  Congress  approved  July 
22nd,  1854,^  entitled  '  An  Act  to  establish  the  offices  of  Surveyor- 
General  of  New  Mexico,  Kansas,  and  Nebraska,  to  grant  donations 
to  actual  settlers  therein,  and  for  other  purposes,'  and  all  acts 
amendatory  or  in  extension  thereof,  or  supplementary  thereto, 
and  all  acts  or  parts  of  acts  inconsistent  with  the  provisions  of 
this  act,  are  hereby  repealed."  ^ 

The  jurisdiction^  of  this  court  is  limited  to  the  hearing  and 
decision  of  private  land  claims  which  are  (1)  derived  from  some 
Spanish  or  Mexican  grant,  concession,  warrant,  or  survey ;  and 
(2)  located  within  the  States  of  Colorado,  Nevada,  or  Wyoming, 
or  the  Territories  of  New  Mexico,  Arizona,  or  Utah.  In  such 
claims  the  court  has  power  to  determine  all  questions  relating  to  * 
{a)  the  title  of  the  land  the  subject  of  the  case ;  (5)  its  location, 
extent,  and  boundaries ;  (c)  any  other  matters  necessary  to 
finally  disposing  of  the  claim ;  (t?)  and  by  a  final  decree  to  settle 
the  validity  of  the  title  and  the  boundaries  of  the  grant  presented 
for  adjudication,  and  any  other  questions  "  properly  arising  be- 
tween the  claimants  or  other  parties  in  the  case  and  the  United 
States." 

This  jurisdiction  is  applicable  to  the  five  following  classes  of 
cases : — 

First.  To  those  which  "  at  the  date  of  the  passage  of  this  act 

§  462.   1  10  St.  at  L.  308,  ch.  103.  »  20  St.  at  L.  p.  8.54,  §  6. 

2  26  St.  at  L.  p.  854,  §  16.  *  26  St.  at  L.  p.  854,  §  7. 
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have  not  been  confirmed  by  act  of  Congress  or  otherwise  finally 
decided  upon  by  lawful  authority,  and  which  are  not  already  com- 
plete and  perfect,"  upon  the  application  of  the  claimant.^ 

Second.  To  those  which  were  "  complete  and  perfect  at  the  date 
when  the  United  States  acquired  sovereignty,"  provided  the  holder 
of  such  grant  voluntarily  petitions  the  court  to  investigate  and 
adjudicate  his  title.^ 

Third.  Whenever  the  claimant  or  possessor  of  lands  within  the 
States  or  Territories  to  which  this  act  applies,  under  a  private 
grant  from  Spain  or  Mexico,  has  failed  to  come  in  voluntarily 
under  the  provisions  of  this  act,  and  in  the  opinion  of  the  head 
of  the  Department  of  Justice  the  public  interests  or  the  rights  of 
any  claimants  require  an  investigation  of  such  claim,  the  United 
States  may  institute  proceedings  against  the  title  or  boundaries 
of  land  so  heldJ 

Fourth.  Whenever  there  is  a  question  as  to  "  the  validity  of 
any  city  lot,  town  lot,  village  lot,  farm  lot,  or  pasture  lot 
claimed  directly  or  mediately  under  any  grant  for  the  establish- 
ment of  any  city,  town,  or  village  by  the  Spanish  or  Mexican 
government."  ^ 

Fifth.  When  any  of  the  lands  decreed  to  the  claimant  under 
the  provisions  of  this  act  have  been  disposed  of  by  tlie  United 
States  to  any  other  person  than  the  claimant,  notwithstanding 
such  decree,  the  court  may  render  judgment  in  favor  of  the 
claimant  for  the  value  of  the  land  so  disposed  of,  exclusive  of 
betterments,  not  exceeding  $1.25  per  acre,  which  judgment  shall 
be  a  charge  upon  the  treasury  of  the  United  States.^ 

Limitations  on  Jurisdiction.  —  The  following  limitations  upon 
the  jurisdiction  and  powers  of  the  court  are  imposed  by  the  act.^^ 
1.  No  claim  shall  be  allowed  unless  the  title  is  regularly  and 
lawfully  derived  from  Spain,  Mexico,  or  a  Mexican  State,  and  is 
one  which  the  United  States  is  bound  under  its  treaty  stipulations, 
or  otherwise,  to  respect.  2.  Nor  shall  one  be  allowed  that  inter- 
feres with  any  just  Indian  title.^^  3.  Nor  has  the  court  jurisdic- 
tion to  confirm  any  claim  to  gold,  silver,  or  quicksilver  mines, 


6  26  St.  atL.  p.  854,  §  6.  536;   Grisar  v.  McDowell,  6  Wall.  363; 

6  26  St.  at  L.  p.  854,  §  8.  Lynch  v.  Bernal,  9  Wall.  315. 

7  26  St  at  L.  p.  854,  §  8.  '26  St.  at  L.  p.  854,  §  14. 

8  26  St.  at  L.  p.  854,  §  11 ;  Townsend  v.        i"  26  St.  at  L.  p.  854,  §  13. 
Greeley,  5  Wall.  326 ;  U.  S.  v.  Pico,  5  Wall.        "  U.  S.  v.  Ritchie,  17  How.  525. 
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with  certain  exceptions. ^^  4,  Nor  has  it  jurisdiction  in  the  face 
of  a  congressional  confirmation.^^  5.  Nor  do  its  decrees  affect 
the  riglits  of  private  parties  between  each  other,  being  conclusive 
only  between  the  United  States  and  the  parties  claiming  an 
interest  in  the  land.^*  6.  Nor  do  its  decrees  operate  to  make  the 
United  States  liable  in  any  respect  for  such  grants,  being  a 
release  only  by  the  United  States  of  such  title  as  it  may  have.^^ 
7,  Nor  can  the  court  confirm  any  incomplete  grant  for  a  greater 
quantity  than  eleven  square  leagues  of  land.^^  8.  Nor  can  the 
court  confirm  any  grant  unless  all  the  conditions  of  the  grant 
have  been  complied  with  strictly.^''  9.  Nor  can  the  court  confirm, 
in  the  case  of  completed  grants,  showing  perfect  title,  any  more 
land  than  a  perfect  title  may  be  found  to  cover.^^  10.  Nor  any 
lands  disposed  of  by  the  United  States,i^  although  they  might 
have  been  originally  a  part  of  a  valid  grant  or  claim,^'^  and  been 
so  decreed  to  be  by  this  court. 

Courts  have  no  jurisdiction  to  limit  a  grant  in  the  face  of  a 
congressional  confirmation.^^  The  Act  of  1851  ^  contemplated 
nothing  more  than  the  separation  of  private  lands  from  the  pub- 
lic domain.-^  Where  the  government  was  not  shown  to  be  a 
party  in  interest,  it  was  lield  that  the  court  had  no  jurisdiction 
under  the  Act  of  1851.^*  That  act  did  not  settle  disputes  between 
private  parties.^  It  was  not  necessary  that  a  grant  should  be  in 
writing  to  give  jurisdiction  under  the  Act  of  March  3,  1851.  Ju- 
risdiction may  rest  on  the  general  law  of  the  land.'-^^  The  Act  of 
March  3,  1851,  assured  rights  to  private  property,  legal  and  equit- 
able, and  was  to  be  administered  in  a  liberal  spirit.^^  That  act, 
though  remedial,  could  afford  no  relief  to  a  claim  invalid  for  an 
intrinsic  defect,  such  as  a  non-compliance  with  the  conditions  of 
the  grant.^^ 

.  12  U.  S.  V.  Castillero,  2  Black,  17.  is  26  St.  at  L.  p.  854,  §  8. 

13  Constitution.   Art.  IV.  §  1 ;  Tamel-  "  2G  St.  at  L.  p.  854,  §  8. 

ing  V.  U.  S.  Freeliokl  &  E.   Co.,  93  U.  S.  2)  26  St.  at  L.  p.  854,  §  14. 

644;  Maxwell  Land  Grant  Case,  121  U.S.  21  u.   S.   Constitution,   Art.   IV.,  §  1; 

325;  Ibid.  122  U.  S.  805.  Tameling  i;.  U.  S.  Freehold  &  E.  Co.,  93 

"  Castro  V    Hendricks,  23  How.  438 ;  U.  S.  644. 

U.  S.  V.  Grimes,  2  Black,  610;  U.  S.  v.  '^^  Castro  w.  Hendricks,  23  How.  438. 

Morillo,  1  Wall.  706.    Suealso§  8;  Beard  i^  9  St.  at  L.  ()31,  6h  41. 

V.  Federy,  3  Wall.  478.  24  u  §_  „,  Morillo,  1  Wall.  706. 

15  26  St.  at  L.  854,  ch.  539,  §  13,  sub-  20  Castro  v.  Hendricks,  23  How.  438; 

division  6th.     See  also  §  8  of  same  act.  U.  S.  v.  Grimes,  2  Black,  610. 

1*^  But  courts  have  no  jurisdiction  to  '^^  Beard  v.  Federy,  3  Wall.  478. 

limit  a  grant  when  confirmed  by  Congress.  27  u   g.  v.  Moreno,  1  Wall.  400. 

See  cases  under  note  13,  snjira.  28  McMicken  v.  U.  S.,  97  U.  S.  204. 

17  McMicken  v.  U.  S.,  97  U.  S.  204. 


§  463.]  PARTIES.  947 

§  463.  Parties.  — "  Any  person  or  persons,  or  corporation  or 
their  legal  representatives,"  ^  claiming  lands  falling  witliin  the 
jurisdiction  of  this  court,  may  bring  a  petition  in  writing  to  the 
court  setting  forth  the  claim,  whether  such  claim  was  complete 
or  incomplete  upon  the  acquisition  of  this  territory  by  the  United 
States.  The  claim  for  a  city,  town,  village,  etc.,  grant  must  be 
presented  by  the  corporate  authorities  of  the  city  or  village,  if 
under  a  grant  for  the  establishment  of  a  city  or  village  by  the 
Spanish  or  Mexican  authorities,  but  if  the  land  upon  which  the 
city  or  village  is  situated  "  was  originally  granted  to  an  individual, 
the  claim  shall  be  presented  by,  or  in  the  name  of  said  individual 
or  his  legal  representatives."  ^  The  United  States  may  bring  a 
petition  against  the  holder  of  any  private  land  claim  if  such 
holder  has  not  voluntarily  come  into  this  court.  This  petition  is 
to  be  brought  by  the  Attorney  of  the  United  States  in  this  court, 
by  the  direction  of  the  head  of  the  Department  of  Justice, 
"  whenever  in  his  opinion  the  public  interests,  or  the  rights  of 
any  claimant  shall  require  it."  ^ 

Tlie  following  decisions  under  former  acts  may  be  useful  as 
affording  precedents  by  analogy :  "*  —  Grantees  of  an  original 
claimant  may  prosecute  the  claim  in  the  name  of  their  grantor.^ 
A  stranger  to  the  title  cannot  ask  a  court  to  decree  upon  a  claim. 
Parties  prosecuting  a  title  must  show  some  real  interest.^  When 
the  United  States  has  no  interest  in  the  matter,  the  parties  must 
have  recourse  to  the  regular  courts,  and  the  case  will  be  re- 
manded." The  alienees  of  an  original  grantee  may  intervene  to 
protect  their  rights  after  the  execution  of  a  survey  in  accordance 
with  the  decree  of  confirmation.^  But  a  mandamus  will  not  be 
granted  for  the  intervention  of  one  Mexican  claimant  in  the 
proceedings  of  another.^  The  location  of  a  confirmed  Mexican 
claim  will  not  be  disturbed  at  the  instance  of  a  third  person,  who 

§  4G.3.  1  26   St.  at  L.  p.  854,  §§  6,  8,  2  26  St.  at  L.  p.  854,  §  11. 

Hunnicutt  v.  Peyton,  12  Otto,  333 ;  U.  S.  ^  26   St.  at  L.  p.  854,  §  8  ;   U.  S.  y. 

V.     Covilland,    1    Black,    339 ;    U.    S.    v.  Throckmorton,  98  U.    S.   61 ,    U.   S.   v. 

Grimes,  2  Black,  610;  U.  S.  v.  Estudillo,  White,  23  How.  249. 

1  Wall.  710;  U.  S.  v.  Patterson,  15  How.  *  U.  S.  v.  Cambuston,  20  How.  59. 

10;  Alviso  t:  U.  S.,  8  Wall.  337  ;  U.  S.  v.  ^  U.  S.  v.  Sutter,  21  How.  170. 

Repenti^ny,  5  Wall.  211 ;  U.  S.  v.  Sutter,  6  McMicken  v.  U.  S.,  97  U.  S.  204. 

21  How.  170 ;  U.  S.  v.  Reading,  18  How.  ^  u.  S.  v.  White,  23  How.  249. 

1 ;  Palmer  v.  Low,  98  U.  S.  1 ;  U.  S.  v.  8  u.  S.  v.  Covilland,  1  Black,  330. 

Ritchie,  17  How.  525 ;  McMicken  v.  U.  S.,  »  White's  Admr.  v.  U.  S.,  1  Black,  501. 
97  U.  S.  204. 
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shows  no  title  to  the  land,  the  government  and  claimant  being 
satisfied.i'^  Objection  cannot  be  taken  to  an  intervenor  for  the 
first  time  in  the  Supreme  Court,  after  having  been  allowed  to 
intervene  by  order  of  the  court  of  first  instance.^^  A  third  party 
cannot  raise  the  question  of  fraud  as  between  the  grantor  and 
grantee,  in  ejectment  proceedings.^^  There  is  no  right  to  inter- 
vene unless  this  is  done  in  the  court  of  first  instance.i^ 

It  is  the  duty  of  th^  court  to  protect  the  interests  of  minors, 
married  women,  and  persons  7ion  compos  mentis  in  private  land 
claims  before  it,  by  appointing  a  guardian  ad  litem  and  counsel. ^^ 
Indians  have  the  same  rights  as  other  citizens  in  these  grants.^^ 

§  464.  Locality  of  Proceeding.  —  The  petition  is  to  be  presented 
to  the  court  at  a  regular  session  in  the  State  or  Territory  where 
the  land  is  situated.^  Cases  arising  in  States  or  Territories 
where  the  court  does  not  hold  regular  sessions,  may  be  instituted 
at  the  place  designated  by  the  rules  of  the  court.^  The  rule 
provides  that  actions  for  land  "  in  Wyoming,  Nevada,  Arizona, 
or  Utah,  may  at  the  election  of  the  plaintiff  be  brought  and 
presented  at  either  of  the  places  where  the  regular  terms  are 
held."  3  These  two  places  are  Denver,  Colorado,  and  Santa  Fe, 
New  Mexico. 

§  465.  Pleading  and  Practice.  —  Proceedings  are  instituted  in 
this  court  by  filing  a  petition  in  writing  with  the  clerk  of  the 
court.i  The  proceedings  and  practice  are  in  general  the  same, 
whether  the  grant  was  complete^  or  incomplete  at  the  date  of  the 
acquisition  by  the  United  States  of  the  territory  within  which  the 
grant  lies ;  or  whether  a  petition  is  brought  by  a  claimant  to 
enforce  his  rights,  or  by  the  United  States  to  determine  any 
claim  where  the  claimant  has  not  voluntarily  come  into  court  ;^  or 
the  claim  is  presented  for  a  town  or  village  lot  by  the  authorities* 
of  such  town,  or  by  a  private  person,  the  grantee  of  such  land,  in 

i"  Dehon  v.  Bernal,  3  Wall.  774.     See  15  u.  S.  v.  Ritchie,  17  How.  525. 

also,  U.  S.  V.  Estudillo,  1  WaU.  710 ;  U.  S.  §  464.  i  26  St.  at  L.  p.  854,  §  6  ;  and 

V.  Patterson,  15  How.  10.  Rules  of  Practice,  Rule  1. 

11  Alviso  )•.  U.  S.,  8  Wall.  337 ;  U.  S.  '^  26  St.  at  L.  p.  854,  §  6,  and  Rules  of 
V.  Estudilio,  I  Wall.  710.  Practice,  Rule  1. 

12  Field  V.  Seabury,  19  How.  323,  3.32.  »  Rules  of  Practice,  Rule  1. 

18  U.  S.  V.  Patterson,  15  How.  10.     See  §  405.  i  26  St.  at  L.  p.  854,  §  6. 

also,  U.  S.   V.   Innerarity,  19  Wall.  5'.}5 ;  2  26  St.  at  L.  p.  854,  §  8. 

U.  S.  V.  Sutter,  21  How.  170,  182  ;  Brown  »  26  St.  at  L.  p.  854,  §  8. 

I).  Evans,  8  Saw.  502,  510.  4  26  St.  at  L.  p.  854,  §  XL 

"  26  St.  at  L.  p.  854,  cli.  539,  §  12. 


§  465.]  PLEADING   AND   PRACTICE.  949 

behalf  of  the  holders  of  such  town  or  village  lots.^  Actions  in 
this  court  "  shall  be  entitled  in  the  name  of  such  claimant  or 
claimants  as  plaintiff  against  the  United  States,  and  such  other 
person  or  persons  as  may  be  designated  as  holding  or  claiming 
adversely  to  the  claimant  as  defendant."  ^  This  title  is  to  be 
preserved  in  all  proceedings  relating  to  the  cause.'  In  all  actions 
brought  by  instruction  of  the  Department  of  Justice,  the  United 
States  shall  be  designated  as  plaintiff,  and  the  adverse  party  as 
the  defendant,  and  this  shall  be  the  title  in  all  proceedings 
relating  to  the  cause.^  The  petition^  must  set  forth,  (1)  the 
nature  of  the  claim  to  the  lands ;  (2)  the  date  and  form  of  the 
grant,  concession,  or  order  of  survey  upon  which  the  petitioner 
relies ;  ^^  (3)  by  whom  it  was  made  ;  (4)  the  names  of  any  per- 
sons in  adverse  possession  of  any  of  the  land,  or  of  claimants 
adverse  to  the  petitioner ;  (5)  the  quantity  of  land  claimed,  its 
location  and  boundaries,  together  with  as  accurate  a  map  of  the 
land  as  can  be  furnished ;  (6)  whether  the  claim  or  grant  has 
been  acted  upon  by  Congress  or  any  authorities  of  the  United 
States  charged  with  the  adjustment  of  such  land  titles,  or  sub- 
mitted to  such  authority ;  and  if  so,  whether  reported  on  unfa- 
vorably, or  recommended  for  confirmation,  or  authorized  to  be 
surveyed  or  not;  (7)  and  finally,  the  petition  must  pray  that 
the  validity  of  the  claim  must  be  investigated  and  decided  by  this 
court.i^  "  Whenever  any  petitioner  shall  claim  any  rights  by 
reason  of  an  inheritance  by  a  descent  or  by  testamentary  dispo- 
sition, he  shall  set  forth  in  his  petition  the  name  and  citizenship 
of  all  deceased  persons  through  whom  it  is  claimed  such  right  is 
derived,  and  the  names  of  the  heirs  of  such  deceased  persons, 
and  shall  set  forth  the  law  of  the  place  affecting  such  right  of 
inheritance."  ^ 

When  the  petition  is  filed,  the  original  documents  creating  the 
grant  and  all  intermediate  original  documents  evidencing  the  title 
by  which  the  petitioner  claims,  if  in  his  possession,  and  a  copy 
of  any  last  will  of  a  deceased  person  with  copies  of  any  probate 
records  thereof,  if  the  petitioner  depends  upon  such  will,  must  be 


6  26  St.  at  L.  p.  854,  §  11,  v.  Federy,  .3  Wall.  478  ;  Pinkerton  v.  Le- 

6  Rule  1.  doux,  12'J  U.  S.  346. 

7  Rule  1.  1''  But  see  Beard  v.  Federy,  3  Wall.  478 

8  Rule  1.  "  2G  St.  at  L.  p.  854,  §  6. 

9  U.  S.  V.  Grimes,  2  Black,  610 ;  Beard        i-'  Rule  2. 
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delivered  to  the  clerk  of  the  court  or  his  deputy. ^^  The  clerk  or 
his  deputy  is  required  to  receipt  for  all  such  original  documents 
which  remain  in  his  possession  until  the  final  determination  of 
the  case.^*  If  such  original  documents  cannot  be  so  delivered,  the 
petitioner  must  explain  whether  they  are  beyond  his  control,  or 
lost  or  destroyed,  setting  forth  fully  all  the  facts. ^^  When  the 
petition  is  filed,  copies  of  it  must  be  furnished  the  clerk  for  each 
person  to  be  served, ^^  and  must,  with  citations  to  any  adverse  pos- 
sessors or  claimants,  be  immediately  served  upon  such  possessors 
or  claimants,  and  also  upon  the  attorney  for  the  United  States,  in 
the  ordinary  legal  manner  in  the  proper  State  or  Territory. ^'^  At 
the  time  of  filing  this  petition,  all  parties  except  the  United  States 
must  deposit  a  sufficient  sum  with  the  clerk  to  pay  the  fees  of 
the  marshal  for  serving  the  copies  of  the  petition  and  citations.^^ 
"Within  thirty  days  after  service  of  the  petition,  the  attorney  for 
the  United  States,  and  also  any  adverse  possessor,  or  claimant, 
must  enter  an  appearance  and  plead,  answer,  or  demur  to  the 
petition. 19  But  the  court  or  any  judge  thereof  may  upon  a  proper 
showing  grant  further  time  for  answering,  etc.^'^  In  default  of 
plea,  answer,  or  demurrer,  after  due  notice,  "  the  court  shall  pro- 
ceed to  hear  the  cause  on  the  petition  and  proofs,  and  render  a 
final  decree"  upon  full  legal  proof  and  hearing,  but  every  peti- 
tion must  be  sustained  by  satisfactory  proof,  whether  an  answer 
or  plea  is  filed  or  not.^^  When  an  answer,  plea,  or  demurrer  is 
made,  testimony  and  proofs  are  taken  as  in  other  cases,  and  a 
decree  is  entered  in  accordance  therewith.^^  Pleadings  may  be 
filed  until  the  third  day  of  the  term  at  which  the  cause  is  return- 
able.23  "All  proceedings  subsequent  to  the  filing  of  said  petition 
shall  be  conducted  as  near  as  may  be  according  to  the  practice  of 
the  courts  of  equity  of  the  United  States,"  ^^  except,  1st,  the  attor- 
ney for  the  United  States  is  not  required  to  verify  his  answer,  or 
applications  or  motions,^^  and,  2d,  all  testimony,  as  far  as  is  prac- 
ticable, must  be  taken  in  this  court  or  before  one  of  its  judges.^^ 
Rules  of  Practice  have  been  adopted  by  virtue  of  the  power 

18  Rule  2.  20  26  St.  at  L.  p.  854,  §  6. 

1*  Rule  2.  21  26  St.  at  L.  p.  854,  §  6. 

15  Rule  2.  22  26  St.  at  L.  p.  854,  §  6. 

16  Rule  2.  23  Rule  3. 

1-  20  St.  at  L.  p.  854,  ch.  539,  §  6.  21  20  St.  at  L.  p.  854,  §  7. 

18  Rule  8.  26  26  St.  at  L.  p.  854.  §  7.  Rule  7. 

19  26  St.  at  L.  p.  854,  §  6.  26  26  St.  at  L.  p.  854,  §  7,  Rule  7. 
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granted  "  to  adopt  all  necessary  rules  and  regulations  for  the 
transaction  of  its  business."  ^'  The  court  also  has  power  to  issue 
any  necessary  process,  and  to  issue  commissions  to  take  depo- 
sitions, as  provided  in  the  Revised  Statutes.^^  The  judges  of  this 
court  can  administer  oaths  and  affirmations  in  all  cases  arising 
under  this  act,^^  may  grant  orders  for  taking  testimony  in  vaca- 
tion,-'^*^  may  hear  and  dispose  of  all  interlocutory  motions  ;^^  and  in 
general  the  court  has  the  povrers  of  a  United  States  Circuit  Court 
in  preserving  order,  in  compelling  the  production  of  books  and 
papers  or  the  attendance  of  witnesses,  and  in  punishing  con- 
tempts.^^  To  determine  the  value  of  lands  disposed  of  by  the 
United  States  and  to  which  a  claimant  is  decided  by  the  court 
to  have  been  entitled,  the  court  may  order  a  survey  to  be  made, 
or  take  proof  as  to  the  value  of  the  land,  either  itself  or  by  a 
commissioner  appointed  by  the  court.^^  All  other  surveys  pro- 
vided for  in  this  act  are  made  by  the  officers  of  the  General 
Land  Office,  over  which  surveys  this  court  has  only  a  revision- 
ary  power.^ 

The  following  decisions  under  former  acts  may  be  of  value  here  : 
A  case  might  be  re-opened  for  newly  discovered  evidence.^^  Where 
countries  have  been  acquired  by  the  United  States,  its  courts  take 
judicial  notice  of  the  laws  which  prevail  there  up  to  the  time  of 
such  acquisition.  Such  laws  are  not  foreign,  but  those  of  an  ante- 
cedent government.^^  Pending  proceedings  by  a  claimant  under 
a  Mexican  grant  to  obtain  a  United  States  patent,  if  the  claimant 
dies,  the  patent  should  issue  to  the  widow  and  heirs  to  hold  in 
trust  for  the  estate.^"  A  grant  must  first  be  shown  to  be  valid 
before  the  conditions  annexed  to  it  or  its  boundaries  can  be  judi- 
cially inquired  into.^^  Petitions  filed  both  by  the  original  grantees 
and  assignees  for  the  same  land,  should  be  consolidated.^^  Dis- 
tinct parcels  of  land  may  be  united  in  the  same  claim.*^  "  Where 
the  defendants  pleaded  severally  the  general  issue,  it  was  proper 
for  the  court  below  to  instruct  the  jury  to  bring  in  a  general  ver- 
dict against  all  those  who  had  not  shown  that  they  were  in  pos- 

27  26  St.  at  L.  p.  854,  §  1.  «*  26  St.  at  L.  p.  854,  §  10. 

28  R.  S.  §  863  et  seq.  85  u.  S.  v.  Rocha,  9  Wall.  6.39. 
2»  26  St.  at  L.  p.  854,  §  1.  »«  U.  S.  v.  Perot,  98  U.  S.  428. 

8"  26  St.  at  L.  p.  854,  §  12.  8^  Burton  v.  Burton,  79  Cal.  490. 

81  26  St.  at  L.  p.  854,  §  12.  88  u.  S.  v.  Castro,  24  How.  346. 

82  26  St.  at  L.  p.  854,  §  12.  89  u.  S.  v.  Grimes,  2  Black,  610. 
88  26  St.  at  L.  p.  854,  §  14.  «  Beard  v.  Federy,  3  Wall.  478. 
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session  of  separate  parcels.  The  mode  of  proceeding  by  petition 
does  not  alter  the  law  of  ejectment  under  the  old  system  of  plead- 
ing." "  "  When  a  description  contained  in  a  petition  and  grant 
differs  from  that  contained  in  the  act  of  juridical  possession,  the 
former  must  prevail,  as  the  latter  is  based  upon  them."  ^  "  Refer- 
ence to  original  title  papers,  where  no  doubt  arises  upon  the  terms 
of  the  decree,  will  not  authorize  an  inquiry  into  a  matter  of  boun- 
dary." *3  Obscurity  in  a  grant  may  be  explained  by  an  official 
survey  referred  to  in  the  grant.^*  A  grant  issued  and  then  re- 
called on  the  application  of  the  grantee,  for  the  purpose  of  cor- 
recting the  quantity  of  land  granted,  is  in  legal  effect  re-executed 
by  such  re-delivery.'*^  "  The  Supreme  Court  will  decline  to  instruct 
an  inferior  court  relative  to  the  location  and  survey  of  a  grant, 
when  these  questions  were  not  decided  by  the  lower  court,  as  it  is 
presumed  to  act  in  accordance  with  established  rules."  ^^  In  eject- 
ment proceedings,  an  unconfirmed  grant  cannot  prevail  against  a 
confirmed  one,*^  "A  third  party  cannot  in  ejectment  proceedings 
raise  the  question  of  fraud  in  a  grant  from  the  sovereign  or  proper 
legislative  authority."  *^  "  A  bill  in  equity  lies  to  set  aside  let- 
ters-patent obtained  by  fraud,  but  only  between  the  sovereignty 
making  the  grant  and  the  grantees.  Such  patent  or  grant  cannot 
be  collaterally  avoided  at  law  for  fraud."  ^^  Unless  the  fraudu- 
lent character  of  a  grant  is  in  issue  in  a  lower  court,  it  cannot 
be  raised  in  the  Supreme  Court.^*^  The  Supreme  Court  will  not 
interfere  with  a  decision  of  the  lower  court  for  the  reason  that 
the  evidence  as  to  the  boundaries  of  the  grant  is  irreconcilable.^^ 
Proceedings  by  inferior  tribunals  cannot  be  collaterally  assailed, 
when  they  have  jurisdiction,  for  mere  error  or  irregularity .^^  The 
Supreme  Court  might  modify  the  decree  of  the  lower  court  so  as 
to  confirm  the  claim,  the  same  as  if  it  had  been  presented  by 
the  original  claimant  or  his  legal  representative.^^  A  motion  to 
change  a  decree  could  not  be  heard  by  the  Supreme  Court  on 
affidavits  showing  facts  not  of  record.^     The  survey  must  rea- 

«  Greer  et  al.  o.  Mezes,  24  ITow.  208.  ^^  Field  v.  Seabury,  19  How.  323. 

"  Pinkerton  v.  Lcdoiix,  129  U.  S.  34G.  «  Field  v.  Seabury,  19  How.  323. 

«  U.  S.  V.  Halleck,  1  Wall.  439.  ^  U.  S.  v.  Larkin,  18  How.  557. 

**  U.  S  V.  Mc Masters,  4  Wall.  680.  "  Alviso  i.  U.  S.,  8  Wall.  337. 

<6  Malarin  r.  U.  S.,  1  Wall.  282,  289.  62  Reard  v.  Federy,  3  Wall.  478 ;  Lynch 

•»«  LI.  S.  V.  Heirs  of  Berreyesa,  23  How.    v  Bernal.  9  Wall.  315. 

499.  »3  u.  S.  V.  Wilson,  1  Black,  267. 

4'  Singleton  v.  Touchard,  1  Black,  342.  5*  U.  S.  v.  Knight's  Admr.,  1  Black,  488. 
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sonal^ly  conform  to  the  decree,  or  it  will  not  be  sustained.'^  The 
survey  must  reasonably  conform  to  the  grant  or  it  will  not  be 
sustained.^  The  record  of  juridical  possession,  which  is  essential 
to  invest  title  after  the  grant,  and  the  measurement  recorded,  con- 
trol the  United  States  in  a  survey  of  the  grant.^"  "  Where  the 
plaintiffs  in  ejectment  showed  a  legal  title  to  land  in  California 
under  a  patent  from  the  United  States,  and  they  survey  under 
their  authority,  it  was  proper  in  the  court  below  to  refuse  to 
admit  testimony  offered  by  the  defendant  to  show  that  the  survey 
was  incorrect,  the  defendants  claiming  under  a  merely  equitable 
title."  68 

§  466.  Evidence.  —  Public  Records.  —  Upon  the  application  of 
any  party  in  interest,  or  of  the  attorney  of  the  United  States,  the 
Commissioner  of  the  General  Land  Office,  the  Surveyors-General, 
or  the  keepers  of  any  public  records  are  required  to  transmit 
to  this  court  any  records  and  papers  which  they  may  have 
in  their  possession  relating  to  the  land  grants  or  claims  of 
which  the  court  has  jurisdiction.^  Such  officers  may  also  be  re- 
quired by  the  court  to  attend  in  person  or  by  deputy  any  session 
of  the  court,  and  produce  such  records  and  papers  as  above  re- 
quired.^ "  Testimony  which  has  heretofore  been  lawfully  and  reg- 
ularly received  by  the  Surveyor-General  of  the  proper  Territory 
or  State,  or  by  the  Commissioner  of  the  General  Land  Office,  upon 
any  claims  presented  to  them,  respectively,  shall  be  admitted  in 
evidence  in  all  trials  under  this  act  when  the  person  testifying  is 
dead,"  and  the  court  is  required  to  determine  its  competency  and 
to  give  it  such  weight  as  it  ought  to  have.^ 

These  records  and  this  testimony  are  very  voluminous,  and  in 
addition  to  the  powers  of  the  court  for  taking  testimony  in  open 
court  and  by  deposition,  provide  the  court  with  ample  means  for 
determining  these  cases. 

Depositions.  —  The  Rules  of  Practice  provide  that  the  testimony 
of  witnesses  shall  be  taken  in  open  court,  unless  for  some  reason 
they  are  unable  to  attend,  and  in  that  case,  upon  the  application 

S5  U.  S,  V.  Halleek,  1  Wall.  480 ;  Fossat  ham   v.  U.  S.,  4  Wall.  259 ;  Van  Reyne- 

Case,  2  Wall.  649 ;  Castro  v.  Hendricks,  {jan  v.  Bolton,  5  Otto,  33 ;  U.  S.  v.  Pico,  5 

2.3  How.  438.  Wall.  636. 

66  Castro   V.  Hendricks,  23  How.  438.  ^  Greer  v.  Mezes,  24  How.  268. 

See   also  U.   S.  v.   Seton,   10  Pet.  309 ;  §  466.    i  26  St.  at  L.  p.  854,  §  4. 

Snyder  v.  Sickles,  98  U.  S.  203.  '^  26  St.  at  L.  p.  854,  §  4. 

6"?  Malarin  v.  U.  S.,  1  Wall.  282;  Gra-  »  26  St.  at  L.  p.  854,  S  5. 
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of  the  party  desiring  the  testimony,  the  judge  may  make  an  order 
allowing  the  deposition  of  such  witnesses  to  be  taken,^if  it  appears 
to  him  proper ;  but  such  order  shall  not  be  granted  unless  the 
person  applying  for  it  gives  notice  to  the  adverse  attorney  of 
record  of  the  time  and  place  of  making  such  application,  at  least 
five  days  before  it  is  made  to  the  court,  stating  the  name  and  resi- 
dence of  the  witness  whose  deposition  is  desired.^  "  The  cqypUca- 
tion  shall  state  the  name  and  residence  of  each  witness  whose 
deposition  is  desired,  and  what  is  expected  to  be  proven  by  each, 
together  with  the  reasons  why  such  witness  should  not  be  re- 
quired to  attend  and  testify,  and  the  same  shall  be  verified  by  the 
oath  of  some  party  in  interest  or  an  attorney  of  record  in  the 
cause."  When  the  court  or  judge  grants  such  application,  the 
times  and  places  of  taking  such  depositions  must  be  stated  in 
the  order.  The  commission  to  take  depositions  "  may  be  directed 
to  a  commissioner  of  any  Circuit  Court  of  the  United  States,  or 
to  any  other  person  qualified  to  take  testimony  by  the  laws  of  the 
State  or  Territory  "  in  which  the  testimony  is  to  be  taken.  The 
commission  must  name  tha  person  to  whom  it  is  directed  and  the 
place  of  his  residence,  so  that  he  may  be  easily  found.  A  certifi- 
cate of  the  official  character  and  authority  of  any  officer  to  whom 
a  commission  may  be  directed  must  be  returned  with  it.  "  The 
manner  of  certifying  and  returning  depositions  shall  be  as  pro- 
vided in  tlie  laws  of  the  State  or  Territory  where  taken."  ^  Five 
days'  notice  must  be  given  to  the  opposite  party  of  an  application 
to  the  clerk  to  open  and  file  depositions  returned  into  court.  In 
the  absence  of  written  objection  within  this  time,  the  depositions 
may  be  published  as  of  course.  Objections  made  as  aforesaid 
shall  be  heard  by  a  judge  of  the  court  on  like  notice.^ 

The  following  decisions  have  been  made  under  other  acts  :  A 
presumption  in  favor  of  the  power  of  officers  to  make  a  grant 
exists  when  the  proper  documents  are  shown.  If  power  is  de- 
nied, the  burden  of  proof  rests  on  the  person  questioning  it.^ 
Record  evidence  of  the  title  must  be  shown,  or  its  absence  ex- 
plained to  the  satisfaction  of  the  court.^     A  grant  must  have  been 


*  26  St.  at  L.  p.  854,  ch.  539,  §  1.  o  U.  S.  v.  Sutter,  21  How.  170 ;  U.  S. 
6  Rule  4.  V.  Tesohmaker,   22   How.  302;   Fuentes 

•  Rule  6.  V.  U.  S.,  22  How.  443 ;  U.  S.  v.  Clmna,  24 
'  Rule  6.  How.  131 ;  U.  S.  v.  Oaio,  23  How.  273 ; 
8  U.  S.  V.  Peralta,  19  How.  343.  U.  S.  v.  Knight's  Adm.,  1  Black,  227 ; 
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deposited  and  recorded  in  the  proper  office,  and  be  a  part  of  the 
public  archives  of  Mexico,  to  be  sustained. ^*^  Proof  of  the  gen- 
uineness of  the  signatures  to  the  grant  is  not  sufficient  to  sustain 
it."  Nor  of  possession.^  But  possession  must  always  be  shown. ^^ 
A  recital  in  the  grant  that  all  the  pre-requisites  had  been  com- 
plied with  is  not  sufficient  to  raise  a  presumption  to  that  effect.^* 
Parol  evidence  may  be  received  when  questions  of  priorities  of 
equities  arise. ^^  Proof  that  the  archives  were  destroyed  is  not 
sufficient  from  the  holder  of  a  naked  title,  unless  he  shows  speci- 
fically that  tlie  papers  that  were  necessary  to  complete  his  title 
were  lost,  and  had  been  of  record. >*^  The  claimant  was  bound  to 
prove  that  records  showing  a  substantial  compliance  with  the  laws 
of  colonization  did  exist  when  the  copies  he  produced  were  given 
to  the  grantee  before  he  could  be  heard  to  prove  their  loss  and 
their  contents.^'  Secondary  evidence  is  worthless  unless  the 
legality  of  the  grant  is  first  shown,  and  also  that  it  was  of 
record.^^  An  unrecorded  grant  is  inconsistent  with  the  estab- 
lished practice  of  governments.^^  Mexican  officers  will  not  be 
heard  to  contradict  or  supply  records.^o  Records  are  prima 
facie  evidence  of  the  contents  of  the  original  documents,  when 
made  by  the  proper  person,  and  in  the  absence  of  any  just  ground 
of  suspicion  as  to  their  genuineness.^^  Maps  are  not  necessary  to 
establish  the  validity  of  a  grant,  although  usually  expected.^  A 
map  accompanying  the  petition  and  referred  to  in  the  patent  may 
decide  the  location  of  the  land.'-^^  Where  fraud  is  charged  the 
evidence  in  support  of  the  charge  should  appear  on  the  record.*'** 

White  V.  U.  S.,  1  Wall.  660;  Romero  v.  i'  U.  S.  v.  Bolton,  23  How.  .341. 

U.  S.,  1  Wall.  721 ;  Peralta  v.  U.  S.,  3  i8  u.  s.  v.  Castro,  24  How.  34G ;  U.  S. 

Wall.   434;    Pinkerton    v.   Ledoux,    129  r.  Knight's  Adm.,  1   Black,  227 ;  U.  S.  r. 

U.  S.,  346.  Vallejo,  1  Black,  641  and  283;  Pico  v. 

10  U.  S.  V.  Berreyesa's  Heirs,  23  How.  U.  S.,  2  Wall.  279;  Peralta  v.  U.  S.,  3 

499;  Palmer;;.  U.S.,  24  How.  125;  U.  S.  Wall.  434;   Hornsby  v.  U.  S.,   10  Wall. 

V.  Cambuston,  20  How.  59  ;  U.  S.  v.  Castro,  224. 

24How.  34G;  Peralta  y.  U.  S.,  3  Wall.  434.  i"  U.  S.  v.  Vallejo,  1  Black,  541  and 

"  U.  S.  V.  Tesch maker,  22  How.  392;  283. 

U.  S.  V.  Moreno,   1   Wall.  400;  U.  S.  v.  "^  U.  S.  v.  Neleigh,  1  Black,  298;  U.S. 

Oslo,  23  How.  273.  v.  Knight's  Adm.,  1  Black.  227. 

12  U.  S.  V.  Chaboya,  2  Black,  503.  -i  U.  S.  v.  Neleigh,  1  Black,  298 ;  U.  S. 

18  Hornsby  v.  U.  S.,  10  Wall.  224.  v.  Watkins,  97  U.  S.  219. 

"  Fuentes  v.  U.  S.,  22  How.  443.  22  u.  S.  v.  Sutherland,  19  How.  363; 

15  Berthold  v.  McDonald,  22  How.  334.  Hornsby  v.  U.  S.,  10  Wall.  224. 

16  U.  S.  I'.  Sutter,  21  How.  170;  U.  S.  23  u.  S.  v.  Larkin,  18  How.  557. 

V.  Castro,  24  How.  346  ;   U.  S.  v.  Neleigh,         24  u  S.  v.  Jolinson,  1  Wall.  326;  U.  S. 
1  Black,  298 ;  U.  S.  v.  Knight's  Adm.,  1     f.  Auguisola,  1  Wall.  352. 
Black,  227. 
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A  formal  delivery  of  possession,  "  juridical  possession,"  is  essen- 
tial under  Mexican  law  to  invest  title.  It  involved  a  measure- 
ment of  the  land  and  the  location  of  its  boundaries,  in  cases  of 
uncertainty.  The  record  of  such  proceedings  control  the  United 
States  in  confirming  a  grant.^^  Every  step  necessary  under  the 
Mexican  law  of  1824  and  the  Regulations  of  1828  must  be  shown 
to  have  been  taken  by  proper  evidence.^^  A  patent  confirming  a 
grant  is,  like  a  quit  claim,  conclusive  only  between  the  parties  as 
to  the  validity  of  the  grant.^*"  A  patent  issued  upon  confirmation 
of  a  grant  is  conclusive  evidence  of  its  validity  and  correct  loca- 
tion against  one  having  no  patent.^^  Evidence  that  a  governor 
refused  to  grant  a  tract  because  claimed  by  others  cannot  operate 
to  give  title  by  estoppel.^^  Congressional  confirmations  are  a  bar 
to  any  proceedings  in  the  courts.^  Objections  to  the  sufficiency 
of  the  proof  caimot  be  raised  for  the  first  time  in  the  Supreme 
Court,  but  must  be  taken  in  the  court  below.^^  So  also  the  ques- 
tion of  fraud. ^2 

§  467.  Attorneys  and  Clerks.  —  "  The  clerk  shall  keep  a  roll  of 
attorneys.  An  attorney  who  is  a  member  of  the  Supreme  Court  of 
the  United  States,  or  of  any  Circuit  Court  of  the  United  States, 
or  of  the  highest  court  of  the  State  or  Territory  in  which  he  re- 
sides, shall,  upon  exhibiting  his  certificate  of  admission  to  the 
clerk,  be  entitled  to  have  his  name  entered  upon  the  roll  of  attor- 
neys, and  to  appear  in  any  cause  pending  before  the  court."  ^ 

The  clerk  is  to  be  custodian  of  the  records  of  the  court,  and  to 
keep  at  each  place  where  regular  terms  of  the  court  are  held, 
(1)  a  journal  for  recording  all  orders,  decrees,  and  judgments  of 
the  court ;  (2)  an  appearance  docket  for  recording  the  title  of  all 
actions  brought  in  the  court  at  that  place,  and  for  noting  the  fil- 
ing of  the  petition,  and  any  subsequent  pleadings,  with  a  refer- 
ence showing  the  journal  page  of  all  orders  and  entries  made  in 
the  progress  of  the  cause ;  and  (3)  a  book  for  the  use  of  the  court 
at  each  term,  for  entering  each  cause  then  pending  at  that  place, 
in  wliich  the  court  may  enter  the  memoranda  of  its  orders  and 
judgments.^ 

26  Graham  i'.  U.  S.,  4  Wall.  2oQ.  28  Mora  v.  Nunez,  10  Fed.  R.  634. 

26  Miller  v.  Dale,  92  U.  S.  473;  Adam  ■»  Arguello  v.  U.  S.,  18  How.  539,  545. 
V.  Norris,  103  IT.  S.  591.  ^'^  U.  S.  v.  Covilland,  1  Black,  339. 

27  Miller  v.  Dale,  92  U.  S.  473;  Adam  »!  U.  S.  v.  AuRulsola,  1  Wall.  352. 
V.  Norris,  103  U.  S.  591 ;  Beard  v.  Fed-  3-  xj.  S.  v.  Larkin,  18  How.  557. 
ery,  3  Wall.  478.     But  see  Mora  v.  Nu-  §  4G7.  i  Kules  of  Practice,  Rule  1. 
nez,  10  Fed.  R.  634.  2  Rules  of  Practice,  Rule  1. 


§  469.]  DECREES.  957 

§  468.  Limitation  of  Proceedings.  —  All  claims  that  "  have  not 
been  confirmed  by  act  of  Congress,  or  otherwise  lawfully  decided 
upon  by  lawful  authority,  and  which  are  not  already  complete  and 
perfect,"  of  which  this  court  has  jurisdiction,  are  forever  barred  if 
not  presented  by  petition  within  two  years  "  from  the  taking 
effect  of  this  act."  ^  But  it  is  the  duty  of  the  court  to  appoint  a 
guardian  ad  litem^  and  if  necessary  counsel,  to  protect  the  rights 
of  minors,  married  women,  and  persons  non  compos  mentis,  m  any 
land  claim  before  this  court  whenever  such  cases  come  to  the 
knowledge  of  the  court.^ 

§  469.   Decrees.  —  The  decrees  of  this  court  must  determine  :  ^ — 

1.  The  validity  of  the  title  to  the  land  claimed. 

2.  The  boundaries  of  the  grant  presented  for  adjudication, 
according  to  the  law  of  nations,  the  stipulations  of  the  treaties  of 
1848  and  1853,  between  the  United  States  and  Mexico,  and  the 
laws  and  ordinances  of  the  government  from  which  the  claim  was 
derived. 

3.  "  And  all  other  questions  properly  arising  between  the 
claimants  or  other  parties  in  the  case  and  the  United  States." 

This  decree  must  refer  "  to  the  treaty,  law,  or  ordinance  under 
■which  such  claim  is  confirmed  or  rejected,"  and  if  confirmed  the 
decree  must  contain  a  clear  statement  of  the  location,  boundaries, 
and  area  of  the  land  the  claim  to  which  is  confirmed  by  the  de- 
cree.^ But  no  decree  can  "  be  entered  otherwise  than  upon  full 
legal  proof  and  hearing."  ^  The  court  may  render  a  judgment 
against  the  United  States  for  the  value  of  the  lands  claimed  not 
exceeding  $1.25  per  acre,  if  it  is  found  that  any  portions  of  the 
lands  decreed  by  this  court  to  a  claimant  have  been  previously 
disposed  of  by  the  United  States,  upon  proof  of  such  disposal  and 
the  value  of  the  land.  From  such  a  judgment  an  appeal  may  be 
taken  as  in  other  cases.^ 

The  Act  provides  — 

"  Fifth.  No  proceeding,  decree,  or  act  under  this  act  shall  con- 
clude or  affect  the  f)rivate  rights  of  persons  as  between  each  other, 
all  of  which  rights  shall  be  reserved  and  saved  to  the  same  effect 
as  if  this  act  had  not  been  passed  ;  but  the  proceedings,  decrees, 
and  acts  herein  provided  for  shall  be  conclusive  of  all  rights  as 

§  468.  1  26  St.  at  L.  p.  854,  ch.  539,  §12;  §  469.  i  26  St.  at  L.  p.  854,  §  7. 

Beard  v.  Federy,  3  Wall.  478.  2  26  St.  at  L.  p.  854,  §  6. 

=2  26  St.  at  L.  p.  854,  §  12.  8  26  St.  at  L.  p.  854,  §  14. 
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between  the  United  States  and  all  persons  claiming  any  interest 
or  right  in  such  lands. 

"  Sixth.  No  confirmation  of  or  decree  concerning  any  claim  under 
this  act  shall  in  any  manner  operate  or  have  effect  against  the 
United  States  otherwise  tlian  as  a  release  by  the  United  States  of 
its  right  and  title  to  the  land  confirmed,  nor  shall  it  operate  to 
make  the  United  States  in  any  manner  liable  in  respect  of  any 
such  grants,  claims,  or  lands,  or  their  disposition,  otherwise  than 
as  is  in  this  act  provided. 

"  Seventh.  No  confirmation  in  respect  of  any  claims  or  lands 
mentioned  in  section  six  of  this  act  or  in  respect  of  any  claim  or 
title  tliat  was  not  complete  and  perfect  at  the  time  of  the  transfer 
of  sovereignty  to  the  United  States  as  referred  to  in  this  act,  shall 
in  any  case  be  made,  or  patent  issued  for  a  greater  quantity  than 
eleven  square  leagues  of  land  to  or  in  the  right  of  any  one  original 
grantee  or  claimant,  or  in  the  right  of  any  one  original  grant  to 
two  or  more  persons  jointly,  nor  for  a  greater  quantity  than  was 
authorized  by  the  respective  laws  of  Spain  or  Mexico  applicable  to 
the  claim. 

"  Eighth.  No  concession,  grant,  or  other  authority  to  acquire 
land  made  upon  any  condition  or  requirement,  either  antecedent 
or  subsequent,  shall  be  admitted  or  confirmed  unless  it  shall  ap- 
pear that  every  such  condition  and  requirement  was  performed 
within  the  time  and  in  the  manner  stated  in  any  such  concession, 
grant,  or  other  authority  to  acquire  land."  * 

Under  former  acts  it  was  held  as  follows :  — 

Decrees  of  the  Commissioners  and  District  Court  of  California 
"were  consti'ued  under  common-law  rules.^  A  decree  may  refer  to 
other  documents  for  a  more  detailed  description  ;^  or  to  another 
petition ;  "^  but  such  documents  will  not  control  the  language  of 
the  decree  if  unambiguous.*^  A  decree  takes  effect  by  relation 
as  of  the  day  when  presented  to  the  commissioners.^  A  decree 
operates  to  the  benefit  of  the  grantee  as  well  as  to  the  original 
holder.i'^  A  decree  cannot  be  collaterally  assailed  on  any  point 
which  might  have  been  corrected  by  an  appeal."     A  decree   of 


*  26  St.  at  L.  p.  854,  ch.  539,  §  13.  »  Grisar  v.  McDowell,  6  Wall.  36.3. 

6  Higueras  e;.  U.  S.,  6  Wall.  827.  i"  Steiiibacli  v.  Stewart,  11  Wall.  566. 

6  U.  S.  V.  Halleck,  1  Wall.  430.  "  U.  S.  v.  Halleck,  1  Wall.  439 ;  Lynch 

7  U.  S.  V.  Knight's  Adna.,  1  Black,  227.  v.  Bernal,  9  Wall.  315. 

8  U.  S.  V.  Knight'8  Adm.,  1  Black,  227. 
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confirmation  on  which  an  appeal  is  pending  will  not  prevail  in 
ejectment  against  a  legal  title  under  a  patert.^  A  decree  obtained 
by  fraud  is  sufficient  to  sustain  an  appeal  if  correct  in  form.^^  A 
decree  directing  the  issuance  of  a  second  patent  for  a  part  of  land 
previously  granted  is  a  nullity.^*  The  decree  must  control  the 
survey. ^^  A  decree  of  the  District  Court  may  be  amended,  on 
motion,  by  the  Supreme  Court.^^ 

A  confirmee  takes  only  a  legal  title,  and  those  having  equitable 
rights  to  the  land  under  the  title  confirmed  may  go  into  equity  to 
have  their  rights  determined.!^  "  A  confirmation  of  a  Mexican 
land  title  in  a  proceeding  conducted  in  the  name  of  the  original 
grantee  is  binding  upon  the  United  States,  and  upon  all  assignees 
of  the  original  grantee."  ^^  Confirmation  will  be  refused  when 
there  is  fraud  or  forgery  .^^ 

§  470.  Preparation  for  Appeals.  —  Practice  after  the  decree  is  ren- 
dered to  determine  whether  the  United  States  shall  take  an  appeal 
or  not,  is  determined  by  section  nine  of  the  act.  In  every  case 
where  a  claim  is  confirmed  by  this  court,  the  attorney  for  the 
United  States  is  required  to  submit  to  the  Attorney- General  with- 
in sixty  days  next  after  the  rendition  of  the  judgment,  a  statement 
of  the  case  and  the  points  decided  by  the  court,  verified  by  the  cer- 
tificate of  the  presiding  judge.  If  this  statement  is  not  submitted 
within  the  time  mentioned,  the  United  States  continues  to  have  a 
right  of  appeal  "  until  six  months  next  after  the  receipt  of  such 
statement."  The  Attorney-General  may  require  the  clerk  of  the 
court  to  transmit  the  record  of  any  case  in  which  final  judgment 
has  been  rendered,  for  his  examination,  and  it  is  his  duty  to  in- 
struct the  attorney  for  the  United  States  whether  to  take  an 
appeal  or  not.^ 

§  471.  Practice  when  no  Appeal  is  Taken.  —  It  IS  the  duty 
of  the  clerk  of  the  court  to  certify  to  the  Commissioner  of  the 
General  Land  Office  final  decisions,  with  a  copy  of  the  decree  of 
confirmation.  The  commissioner  then,  by  the  Surveyor-General 
of  the  State  or  Territory  in  which  the  land  lies,  surveys  the  tract 

12  Greer  v.  Mezes,  24  How.  268;  Sin-        is  U.  S.  v.  Morant,  124  U.  S.  647. 
gleton  I'.  Toucliard,  1  Black,  3+2.  i''  Carpentier  v.  Montgomery,  13  Wall. 

13  U.  S.  V.  Gomez,  3  Wall.  752.  480. 

"  U.  S.  V.  CoviUand,  1  Black,  339.  i8  U.  S.  v.  Covilland,  1  Black,  389. 

15  Castro  V.  Hendricks,  23  How.  438;  i^  Luco  v.  U.  S.,  23  How.  515. 

U.  S.  V.  Halleck,  1  Wall.  439  ;  Fossat  Case,  §  470.  i  26  St.  at  L.  p.  854,  ^i  9. 
2  WaU.  649. 
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confirmed,  at  the  expense  of  the  United  States.  It  is  then  the 
duty  of  the  Surveyor-General,  upon  the  return  of  the  survey  and 
the  plat  thereof  to  his  office,  to  give  notice  of  this  survey  by  pub- 
lication in  Spanish  and  English  once  a  week  for  four  consecutive 
■weeks  in  two  newspapers,  one  published  at  the  capital  of  the  State 
or  Territory,  and  the  other  near  the  land  surveyed.  This  survey 
aud  plat  must  be  open  for  public  inspection  for  ninety  days  after 
the  first  publication  of  the  above  notice,  at  the  office  of  the  Sur- 
veyor-General. If  at  the  expiration  of  this  time  no  objection  to 
the  survey  has  been  filed,  the  Surveyor-General  approves  it,  and 
forwards  it  to  the  Commissioner  of  the  General  Land  Office,  whose 
duty  it  is  to  transmit  the  survey  with  all  the  accompanying  papers 
to  the  court  which  made  the  final  decision.  The  court  after  an 
examination  of  these  papers  must  determine  whether  the  survey 
is  in  accordance  with  its  decree  of  confirmation,  and,  if  so,  the 
court  directs  its  clerk  to  endorse  its  approval  upon  the  face 
of  the  plat.  If  the  survey  is  incorrect,  the  court  returns  it  di- 
recting in  what  particulars  it  shall  be  corrected.  When  the  sur- 
vey is  finally  approved  it  is  forwarded  to  the  Commissioner  of  the 
General  Land  Office  to  issue  a  patent  thereon  to  the  confirmee  in 
accordance  with  the  decree  and  survey.^ 

Any  party  in  interest  may,  during  the  ninety  days  that  the  sur- 
vey and  plat  are  at  the  office  of  the  Surveyor-General,  file  his 
written  objections  thereto,  stating  "  distinctly  the  interest  of  the 
ol)jector  and  the  grounds  of  his  objection,  and  signed  by  him  or 
his  attorney,"  accompanied  by  such  affidavits  or  proofs  in  support 
of  his  objections  as  he  may  produce,  which  objections  and  proof 
are  forwarded  with  the  survey  witliout  the  approval  of  the  Sur- 
veyor-General, to  be  transmitted,  by  the  Commissioner  of  the 
General  Land  Office,  with  the  other  papers  relating  to  the  survey, 
to  the  court  in  which  the  final  decision  was  made,  for  its  consider- 
ation and  determination,  in  the  same  manner  as  if  no  objections 
had  Ijocn  filed.^ 

Although  the  United  States  in  the  first  instance  pays  the  cost 
of  the  survey,  it  is  provided  that  one  half  of  this  expense  shall 
be  paid  by  the  claimant,  and  tliis  is  a  lien  on  the  land  until  paid. 
If  payment  is  not  made  within  six  months  after  the  approval  of 
the  survey,  enough  of  the  land  may  be  sold  to  satisfy  the  lien, 

§  471.  1  26  St.  at  L.  p.  854,  ch.  539,  §  10.        a  26  St.  at  L.  p.  854,  §  10. 
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and  until  this  payment  is  made  no  patent  shall  be  issued  for  the 
land.^ 

§  472.  Appeals.  —  Either  party  dissatisfied  with  a  decision  of 
this  court  has  the  right  of  appeal  to  the  Supreme  Court  of  the 
United  States.^  This  appeal  must  be  taken  within  six  months  of 
the  date  of  the  decision,  and  in  accordance  with  the  practice  of 
taking  appeals  from  decisions  of  the  Circuit  Courts  of  the  United 
States,  except  that  the  limitation  in  respect  to  the  amount  in 
controversy  is  removed.^  In  the  absence  of  an  appeal  taken  as 
provided  in  this  act,  the  decree  of  this  court  is  final  and  conclu- 
sive.^ When  an  appeal  is  taken  from  the  decision  of  this  private 
land  court,  the  Supreme  Court  retries  the  whole  case,  the  issues 
of  fact  as  well  as  of  law.*  It  may  cause  testimony  to  be  taken 
in  addition  to  that  given  in  the  court  below  ;  it  may  amend  the 
record  of  the  proceedings  below,  and  on  such  re-trial  and  hearing 
every  question  is  open  for  its  investigation  and  determination,  and 
its  decision  is  final  and  conclusive  of  all  the  questions  involved.^ 

Under  former  acts  decisions  as  to  appeals  were  as  follows :  — 
Under  the  act  of  1851  the  Supreme  Court  had  appellate  jurisdic- 
tion over  the  California  Land  Commissioners  and  the  District 
Courts.^  Appeals  under  the  Act  of  1851  were  subject  to  the  regu- 
lar judiciary  acts  of  1789  and  1803,  and  were  to  be  prosecuted  to 
the  first  succeeding  term  after  their  allowance.'''  In  the  absence 
of  an  appeal  the  decision  of  the  District  Court  of  California  was 
final  between  the  United  States  and  claimants.^  When  the  valid- 
ity of  a  grant  is  affirmed,  and  an  appeal  is  taken  by  the  claimant 
alone,  to  modify  the  decree  as  to  quantity,  tlie  validity  of  the 
grant  is  not  open  to  review.^  An  appeal  must  be  prosecuted  in 
the  manner  and  within  the  time  directed  by  Congress,  and  if  not, 
it  will  be  dismissed.^*'  Where  the  act  directs  that  a  notice  of 
intention  to  appeal  shall  be  filed  within  sis  months,  it  must  be 
complied  with  strictly.  Such  direction  is  mandatory,  and  leaves 
the  court  no  discretion,  as  in  the  case  of  its  own  rules. ^^  A  cita- 
tion of  tlie  adverse  party,  with  due  return  or  waiver,  by  general  ap- 

3  28  St.  at  L.  p.  854,  §  10.  7  Castro  v.  U.  S.,  3  Wall.  46 ;  Mesa  v. 
§  472.   1  26  St.  at  L.  p.  854,  §§  9,  14.         U.  S.,  2  Black,  721. 

2  26  St.  at  L.  p.  854,  §  14.  «  Higueras  v.  U.  S.,  5  Wall.  827. 

8  26  St.  at  L.  p.  854,  §  9.  »  Malarln  v.  U.  S.,  1  Wall.  282. 

4  26  St.  at  L.  p.  854,  §  9.  lo  Mesa  v.  U.  S.,  2  Black,  721. 

6  26  St.  at  L.  p.  854,  §  9.  "  Yturbide's  Exrs.  v.  U.  S.,  22  How. 

e  U.  S.  V.  Castillero,  2  Black,  17.  290. 
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pearauce  or  otherwise,  is  indispensable  to  jurisdiction  on  appeal.^^ 
Appeals  from  decrees  of  confirmation  should  not  come  up  as  on 
bills  of  exceptions  to  evidence,  but  objections  should  be  taken  in 
the  court  below  to  the  sufficiency  of  proof  of  execution.i^  An  ap- 
peal to  the  District  Court  of  California  from  the  commissioners  was 
an  original  proceeding  which  opened  the  whole  case-^"*  An  appeal 
from  the  District  Court  to  the  Supreme  Court  suspends  the  opera- 
tion and  effect  of  the  decree,  only  when  by  a  judgment  of  the 
Supreme  Court  the  claim  of  the  confirmee  might  be  defeated.^^ 
The  United  States  cannot  object  to  the  correctness  of  a  boundary 
line  in  an  approved  survey  where  it  has  not  appealed  from  the 
approving  decree.^^  An  erroneous  decree  as  to  title  or  bounda- 
ries can  only  be  corrected  by  an  appeal.^''  There  is  no  appeal  from 
any  order  or  decision  of  the  lower  court  which  is  not  final. ^^  In 
the  absence  of  specific  regulations,  appeals  are  subject  to  the 
Rule  63  of  the  Supreme  Court.^^  Where  a  petition  for  an  appeal 
is  improperly  denied,  a  mandamus  is  the  proper  remedy .^^^  A 
notice  of  appeal  was  necessary .^i  An  appeal  from  a  decision  by 
the  United  States  Circuit  Court  to  the  Supreme  Court  was  allowed 
when  the  Circuit  Court  had  improperly  assumed  jurisdiction,  as 
the  appeal  should  have  been  from  the  District  Court  directly 
to  the  Supreme  Court.^  Proceedings  on  appeal  are  subject  to  ex- 
ceptions.-^ Parties  who  have  not  appeared  below  cannot  be  heard 
for  the  first  time  in  the  Supreme  Court  in  opposition  to  a  survey.^'* 
lutervenors  who  are  parties  to  the  record  may  be  heard  on  ap- 
peal.^^  A  dismissal  will  not  be  vacated  upon  the  application  of 
parties  not  of  record.^  The  Supreme  Court  may  remand  a  case 
where  the  jurisdiction  is  not  apparent,  and  for  the  purpose  of 
correcting  any  necessary  matter  of  form  or  substance.^^  An 
appeal  will  be  dismissed  when  the  United  States  is  not  a  party 

12  Alviso  V.  U.  S.,  5  Wall.  824.  21  Reard  v.  Federy,  3  Wall.  478. 

18  U.  S.  V  Johnson,  1  Wall.  326;  U.S.  22  United  States  v.  Circuit  Judges,  3 

V.  Yorba,  1  Wall.  412 ;  U.  S.  v.  Auguisola,  Wall.  67.3. 

1  Wall.  352.  23  United    States  v.   Gomez,   3   Wall. 

i«  U.  S.  V.  Ritchie,  17  How.  525 ;  Gri-  752. 

sar  1-.  McDowell,  6  Wall.  3fi.3.  21  United  States  v.  Estudillo,  1  Wall. 

li-  Grisar  v.  McDowell,  6  Wall.  .363.  710. 

16  Alviso  V.  U.  S.,  8  Wall.  .3-37.  2&  u.  S.  v.  Fossat,  20  How.  413 ;  U.  S. 

"  U.  8.  V.  Billing,  2  Wall.  444.  v.  White,  23  How.  249 ;  U.  S.  v.  Estudillo, 

18  U.  S.  V.  Fossatt,  21  How.  445.  1  Wall.  710. 

J9  U.  S.  V.  Pacheco,  20  How.  261.  20  u.  S.  v.  Estudillo,  1  Wall.  710. 

20  U.   S.  V.  Gomez,  3  Wall.  752.     See  27  Cervantes  v.  U.    S.,  16  How.  619; 

Mipra,  §§  36.3-364.  U.  S.  v.  White,  23  How.  249. 
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ill  interest; 28  or  when  not  taken  in  accordance  with  the  act.^^ 
Want  of  jurisdiction  may  be  reviewed  by  the  Supreme  Court  on 
appeal.s"^  The  court  may  set  aside  and  annul,  or  correct  and 
modify  a  survey,  and  to  such  order  and  decree  the  parties  may  ex- 
cept, and  appeal  therefrom.  Such  appeal,  however,  does  not  open 
the  decree  of  confirmation,  as  upon  that  the  survey  is  based.^^ 
An  appeal  may  be  taken  from  a  decree  annulling,  correcting,  or 
modifying  a  survey .^^  The  decree  of  the  District  Court  on  a  sur- 
vey was  final  unless  an  appeal  was  taken,^^  and  conclusive  on  title 
and  boundary .S"* 

§  473.  Termination  of  Court  of  Private  Land  Claims.  —  This 
court,  established  for  a  special  purpose,  is  to  cease  on  December 
31,  1895.^  The  papers,  files,  and  records  of  tlie  court  are  to  be 
returned  to,  and  filed  in  the  Department  of  the  Interior,  unless 
they  belong  to  some  other  public  office  of  the  United  States,  in 
which  case  they  are  to  be  returned  to  that  office.^ 

28  U.  S.  V.  White,  23  How.  249.  83  u.  S.  v.  Billingr,  2  Wall.  444. 

29  U.  S.  V.  Morillo,  1  Wall.  706.  34  u.  S.  v.  Halleck,  1  Wall.  439 ;  Lynch 

80  Yturbide's  Exrs.  v.  U.    S,  22  How.     v.  Bernal,  9  Wall.  315. 

290.  §  473.   1  26  St.  at  L.  p.  854,  ch.   539. 

81  Maguire  v.  Tyler,  8  Wall.  650.  §  19. 

32  Higueras  v.  U.  S.,  6  Wall.  827.  2  26  St.  at  L.  p.  854,  §  19. 
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CHAPTER    XXXIII. 

WRITS   OP   ERROR   AND   APPEALS. 

§  474.  "Writs  of  Error  and  Appeals  in  General,  —  A  writ  of  error 
is  the  appropriate  proceeding  for  the  review  of  the  judgment  of  a 
court  of  law.  An  appeal  is  the  appropriate  proceeding  for  the 
review  of  the  decree  of  a  court  of  equity  or  admiralty.  When  the 
record  is  brought  before  it  by  a  writ  of  error,  the  court  looks  into 
it  to  see  if  any  error  of  law  was  committed  by  the  inferior  court. 
There  can  be  no  reversal  upon  a  writ  of  error  for  any  error  in 
fact.^  Upon  an  appeal  the  appellate  court  reviews  the  case  upon 
the  evidence  taken  in  the  inferior  court,  and  certified  to  it.^ 

To  these  rules  of  the  English  practice,  the  Federal  statutes 
made  four  exceptions.  Upon  a  writ  of  error  there  can  be  no 
reversal  for  error  in  ruling  any  plea  in  abatement,  such  as  the 
plea  of  the  pendency  of  another  suit,  other  than  a  plea  to  the 
jurisdiction  of  the  court.^  The  review  by  the  Supreme  Court  of 
judgments  and  decrees  upon  the  instance  side  of  a  Circuit  Court 
when  deciding  causes  of  admiralty  and  maritime  jurisdiction,  was 
limited  by  a  recent  statute  to  a  determination  of  questions  of  law 
arising  upon  the  record,  and  to  such  rulings  of  the  Circuit  Court, 
excepted  to  at  the  time,  as  may  be  presented  by  a  bill  of  excep- 
tions, prepared  as  in  actions  at  law.*  Consequently,  no  disputed 
question  of  fact  could  be  reviewed  by  the  Supreme  Court  on  such 
an  appeal,  provided  there  was  any  evidence  in  support  of  the  find- 
ing below.^  The  same  rule  applied  to  appeals  to  the  Supreme 
Court  before  July  1,  1891,  from  the  judgments  and  decrees  of  the 

§  474.     1  Wiscart  v.  Dauchy,  3  Dall.  Penn.  R.  R.  Co.,  16  How.  104  ;  Stephens 

321,  327;  U.  S.  r.   Goorlwin,   7  Crancli,  v.  Monongahela  Bank.  Ill  U.  S.  197. 
108,  110;  Cohens  v.  Virginia,  6  Wlieat.         <  18  St.  at  L.  p.  31.5.  cli.77,  §  1. 
264;    Generes    v.    Qampbell,    11    Wall.  5  The  Abbotsford,  98  U.  S.  440 ;  Mer- 

193.  chants'  Insurance  Co.  v.  Allen,  121  U.  S. 

2  In  re  Neagle.  135  U.  S.  1,  42.  67,  72  ;  Zeckendorf  c.  Jolinson,  128  U.  S. 

8  U.  S.  U.  S.  §  1011  ;  as  amended  18  617.    In  the  Circuit  Court  of  Appeals  the 

St.  at    L.  ch.  80,  p.  318;   Piquiguot  v.  rule  is  otherwise.    Supra,  ^  iSO. 
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Territorial  courts  in  cases  not  tried  by  a  jury.^  Before  July  3, 
1891,  a  writ  of  error  could  not  issue  from  the  Supreme  Court  of 
the  United  States  to  a  judgment  of  a  Territorial  court  in  a  case 
not  tried  by  a  jury;'^  and  the  review  in  the  Supreme  Court  of 
the  United  States  of  a  judgment  of  a  Territorial  court  in  a  case 
not  tried  by  a  jury  could  only  be  by  an  appeal.^  How  far  the 
practice  in  this  respect  has  been  changed  by  the  Evarts  Act  is  a 
matter  for  future  decision.  No  judgment  or  decree  of  a  State 
court,  whether  at  law  or  in  equity,  can  be  reviewed  otherwise 
than  by  a  writ  of  error.^ 

§  475,  Writs  of  Error  and  Appeals  to  the  Supreme  Court  from  the 
Federal  Courts.  —  The  Evarts  Act  provides:  "  That  appeals  or  writs 
of  error  may  be  taken  from  the  District  Courts  or  from  the  existing 
Circuit  Courts  direct  to  the  Supreme  Court  in  the  following  cases : 
In  any  case  in  which  the  jurisdiction  of  the  court  is  in  issue  ;  in 
such  cases  the  question  of  jurisdiction  alone  shall  be  certified  to 
the  Supreme  Court  from  the  court  below  for  decision.  From  the 
final  sentences  and  decrees  in  prize  causes.  In  cases  of  convic- 
tion of  a  capital  or  otherwise  infamous  crime.  In  any  case  that 
involves  the  construction  or  application  of  the  Constitution  of  the 
United  States.  In  any  case  in  which  the  constitutionality  of  any 
law  of  the  United  States,  or  the  validity  or  construction  of  any 
treaty  made  under  its  authority,  is  drawn  in  question.  In  any 
case  in  which  the  Constitution  or  law  of  a  State  is  claimed  to 
be  in  contravention  of  the  Constitution  of  the  United  States."  ^ 
No  appeal  or  writ  of  error  lies  until  final  judgment  or  decree.^ 
In  cases  taken  directly  to  the  Supreme  Court,  where  a  constitu- 
tional question  is  raised,  the  Supreme  Court  reviews  all  the  ques- 
tions in  the  case,  not  merely  the  constitutional  question.^ 

In  every  subject  within  the  appellate  jurisdiction  of  a  Circuit 
Court  of  Appeals,  in  which  its  judgment  or  decree  is  final,  such 
"  Circuit  Court  of  Appeals  at  any  time  may  certify  to  the  Supreme 

6  18  St.  at  L.  ch.  80,  p.  27  ;  Stringfellow  Pratt,  99  IT.  S.  619 ;  Gray  v.  Howe,  108 
V.  Cain,  99  U.  S.  610;  Cannon  v.  Pratt,     U.  S.  12. 

99  U.  S.  619;  Gray  v.  Howe.  108  U.  S.  »  U.  S.  R.  S.  §  709.     See  infra,  §  477. 

12;  Stur  v.  Beck,  133  U.  S.  541.  §  475.  i  26  St.  at  L.  ch.  517,  §  5,  p. 

7  18  St.  at  L.  ch.  80,  p.  27 ;  String-  827.  See  Northern  Pac.  R.  Co.  v.  Glaspel, 
fellow  V.  Cain,  99  U.  S.  610;  Cannon  v.  49  Fed  R.  482;  In  re  Heath,  Petitioner, 
Pratt,  99  U.  S.  619;  Gray  v.  Howe,  108  141  U   S.  92 

U.  S.  12.  -  McLish  r.  Roff   141  U.  S.  661. 

8  18  St.  at  L.  ch.  80,  p.  27;  String-  3  Kkj,,  „.  u.  S  .  142  U.  S.  651 ;  Horner 
fellow  V.  Cain,  99  U.  S.  610;  Cannon  v.     v.  U.  S.,  No.  2,  143  U.  S.  570. 
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Court  any  questions  or  propositions  of  law,  concerning  which  it 
desires  the  instruction  of  that  court  for  its  proper  decision.  And 
thereupon  the  Supreme  Court  may  either  give  its  instruction  on 
the  questions  and  propositions  certified  to  it,  which  shall  be  bind- 
ing upon  the  Circuit  Court  of  Appeals  in  such  case,  or  it  may 
require  that  the  whole  record  and  cause  may  be  sent  up  to  it  for 
its  consideration,  and  thereupon  shall  decide  the  whole  matter  in 
controversy  in  the  same  manner  as  if  it  had  been  brought  there  for 
review  by  writ  of  error  or  appeal."  ^  In  any  case  in  which  the  de- 
cision of  a  Circuit  Court  of  Appeals  is  final,  the  Supreme  Court  of 
the  United  States  may  require,  by  certiorari  or  otherwise,  any  such 
case  to  be  certified  to  it  "  for  its  review  and  determination,  with 
the  same  power  and  authority  in  the  case  as  if  it  had  been  carried 
by  appeal  or  writ  of  error  to  the  Supreme  Court."  ^  Tlie  Supreme 
Court  has  jurisdiction  to  review  by  appeal,  on  behalf  of  the  United 
States,  all  final  judgments  of  the  Court  of  Claims  adverse  to  the 
United  States  ;  and  by  appeal,  on  behalf  of  the  plaintiff,  all  judg- 
ments of  the  Court  of  Claims  in  any  case  where  the  amount  in 
controversy  exceeds  three  thousand  dollars,  or  his  claim  has  been 
forfeited  to  the  United  States  for  fraud  ;  ^  by  writ  of  error  all  final 
judgments,  and  by  appeal  all  final  decrees,  of  the  Supreme  Court  of 
the  District  of  Columbia,  in  any  case  where  the  value  of  the  mat- 
ter in  dispute  exceeds  the  sum  or  value  of  five  thousand  dollars ; 
and  irrespective  of  the  value  of  the  matter  in  dispute  in  any  case 
wlicrcin  is  involved  "  the  validity  of  any  patent  or  copyright,  or  case 
in  which  is  drawn  in  question  the  validity  of  a  treaty  or  a  statute, 
or  of  an  authority  exercised  under  the  United  States."  '^ 

While  this  jurisdiction  to  review  the  judgments  and  decrees  of 
the  Supreme  Court  of  the  District  of  Columbia  is  based  upon  the 
general  principle,  which  is  found  in  the  previous  statute  provid- 
ing for  writs  of  error  to  State  courts,  namely,  to  protect  parties 
against  the  exercise  of  an  unlawful  power  on  the  part  of  the 
State,  the  language  is  broader,  and  does  not  confine  the  jurisdic- 
tion to  a  review  of  cases  where  the  decision  of  the  court  below 
is  against  the  validity  of  the  treaty,  statute,  or  authority.^ 

«  26  St.  at  L.  ch.  617,  §  6,  p.  828.     See  L.  ch.  355,  p.  443  ;  Baltimore  &  P.  R.  "R. 

in/'O.  §  4"6.  Co.   V.  Hopkins,  130  U.   S.  210;  District 

6  26  St.  at  L.  ch.  517,  §  6,  p.  828.     See  of  Coliinil.ia  v.  G.nnnon,  130  U.  S.  227  ;  In 

infra,  §  476.  re  Heath,  IVtitioner,  144  IT   S.  92. 

6  U.  S.  R.  S.  §  707.  **  Clayton  v.  Utali,  132  U.  S.  632,  638. 

1  20  St.  at  L.  ch.  99,  p.  320  ;  23  St.  at  See  also  infra,  §  477. 
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The  phrase  " '  validity  of  a  statute,'  as  these  words  are  used 
in  this  Act  of  Congress,  refers  to  the  power  of  Congress  to  pass 
the  particular  statute  at  all,  and  not  to  mere  judicial  construc- 
tion." ^  The  validity  of  a  statute  is  not  drawn  in  question  every 
time  rights  claimed  under  such  statute  are  controverted  ;  nor  is 
the  validity  of  an  authority,  every  time  an  act  done  by  such  author- 
ity is  disputed.^*'  It  seems  that  the  authority  exercised  in  the 
case  appealed,  by  the  court  from  which  the  appeal  is  taken,  is  not 
the  authority  intended  by  the  act.^^  The  validity  of  an  authority 
is  not  drawn  in  question  unless  such  validity  is  primarily  denied, 
and  the  denial  made  the  subject  of  direct  inquiry.^^  ^\^q  validity 
of  the  authority  of  an  officer  to  audit  an  account  is  not  drawn  in 
question  by  an  application  for  a  mandamus  to  compel  him  to 
allow  a  credit  which  he  rejected. ^^  The  validity  of  an  authority  is 
drawn  in  question  when  the  right  to  hold  an  office  is  disputed. ^^ 

"  The  Supreme  Court  has  also  jurisdiction  to  review  by  writ  of 
error  all  final  judgments  and  decrees  in  any  suit  in  the  highest 
court  of  a  State  in  which  a  decision  in  the  suit  could  be  had, 
where  has  been  drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under  the  United  States,  and 
the  decision  has  been  against  their  validity  ;  or  where  has  been 
drawn  in  question  the  validity  of  a  statute  of,  or  authority  exercised 
under  any  State,  on  the  ground  of  their  being  repugnant  to  the 
Constitution,  treaties,  or  laws  of  the  United  States,  and  the  deci- 
sion has  been  in  favor  of  their  validity  ;  or  where  any  title,  right, 
privilege,  or  immunity  is  claimed  under  the  Constitution,  or  any 
treaty  or  statute  of,  or  commission  held  or  authority  exercised 
under  the  United  States,  and  the  decision  is  against  the  title, 
right,  privilege,  or  immunity  specially  set  up  or  claimed  by 
either  party,  under  such  Constitution,  treaty,  statute,  commis- 
sion, or  authority."  ^^ 

Appeals  and  writs  of  error  may  be  taken  and  prosecuted  from 
the  decisions  of  the  United  States  court  in  the  Indian  Territory, 
to  the  Supreme  Court  of  the  United  States,  in  the  same  manner 

9  Baltimore  &  P.  R.  R.  Co.   v.  Hop-  "  Snow  r.  U.  S.,  118  U.  S.  346,  347. 

kins,  1.30  U.  S.  210,  226;  per  Chief  Jus-  ^-  Cook   County  v.  Calumet  &  C  C.  & 

tice  Fuller,  District  of  Columbia  v.  Gan-  D.  Co.,  138  U.  S.  685,  653. 

non,  130  U.  S.  227.  "  U.  S.  v.  Lynch,  137  U.  S.  280. 

1''  Cook    County  v.  Calumet  &  C.   C.  "  Clouprh  v.  Curtis,  134  U.  S.  361,  370. 

&  D.  Co.,  138  U.  S.  635,  653,  per  Chief  i&  U.  S.  R.  S.  §  709.     See  infra,  §  477. 
Justice  Fuller. 
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and  under  the  same  regulations  as  from  the  Circuit  or  District 
Courts  of  the  United  States  under  the  Evarts  Act.^^ 

The  Evarts  Act  further  provides  that  "  the  judgments  or  de- 
crees of  the  Circuit  Courts  of  Appeals  shall  be  final  in  all  cases  in 
which  the  jurisdiction  is  dependent  entirely  upon  the  opposite 
parties  to  the  suit  or  controversy  being  aliens  or  citizens  of  the 
United  States,  or  citizens  of  different  States ;  also  in  all  cases 
arising  under  the  patent  laws,  under  the  revenue  laws,  and  under 
the  criminal  laws,  and  in  admiralty  cases  ; "  and  "  in  all  cases  not 
hereinbefore  in  this  section  made  final,  there  shall  be  of  right  an 
appeal  or  writ  of  error  or  review  of  the  case  by  the  Supreme  Court 
of  the  United  States,  where  the  matter  in  controversy  shall  exceed 
one  thousand  dollars  besides  costs.  But  no  such  appeal  shall  be 
taken  or  writ  of  error  sued  out  unless  within  one  year  after  the 
entry  of  the  order,  judgment,  or  decree  sought  to  be  reviewed."  ^'^ 

It  has  been  held  that  the  Supreme  Court  may  thus  review  by 
writ  of  error  or  appeal  the  final  decision  of  a  Circuit  Court  of  Ap- 
peals, where  the  matter  in  controversy  exceeds  one  thousand  dol- 
lars, besides  costs,  in  a  case  where  the  Federal  jurisdiction  depends 
solely  upon  the  fact  that  a  party  is  a  corporation  chartered  by  Con- 
gress, even  though  the  plaintiff  in  error  might  have  taken  a  writ  of 
error  directly  from  the  Supreme  Court  to  the  court  of  original  ju- 
risdiction.i^  It  has  not  yet  been  decided  whether  this  jurisdiction 
extends  to  a  case  where  a  party  is  a  National  Banking  Association, 
to  copyright  cases,  and  to  final  decisions  of  the  Circuit  Courts  of 
Appeals,  on  writs  of  error  to  and  appeals  from  Territorial  courts. 

It  has  been  held  that  since  a  proceeding  upon  an  application 
for  a  writ  of  habeas  corpus  is  not  a  case  in  which  the  matter  in 
controversy  can  be  measured  in  money,  no  appeal  lies  to  the 
Supreme  Court  from  the  decision  of  a  Circuit  Court  of  Appeals 
thereon.''-* 

The  meaning  of  the  phrase  "  unless  otherwise  provided  bylaw," 
used  as  an  exception  to  the  grant  of  jurisdiction  to  the  Circuit 
Courts  of  Appeals,  is  also  obscure.  In  a  recent  case  in  the  Su- 
preme Court,  Chief  Justice  Ftdlcr  said  that  the  words,  " '  Unless 
otherwise  provided  by  law,'  were  manifestly  inserted  out  of  abun- 
dant caution,  in  order  that  any  qualification  of  the  jurisdiction 

18  26  St.  at  L.  ch.  617,  §  13,  p.  829.  "  Lau  O.v  Bew  v.  U.  S.,  S.  C,  Marcli  14. 

"  20  St.  at  L.  cl).  617,  §  6,  p.  828.  1892,  144  U.  S.  47. 

18  Northern   P.  E.    H     To.   v.   Amato, 
S.  C.  April  11,  1892,  144  U.  b. 
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bv  contemporaneous  or  subsequent  acts  should  not  be  construed  as 
makinsr  it  so,  except  when  expressly  so  provided.  Implied  repeals 
were  intended  to  be  thereby  guarded  against.  To  hold  that  the 
words  referred  to  prior  laws  would  defeat  the  purpose  of  the  act, 
and  be  inconsistent  with  its  context  and  its  repealing  clause."  ^'^ 

Before  the  Evarts  Act  the  Supreme  Court  had  power  to 
review  by  writ  of  error  all  final  judgments,  and  by  appeal 
all  final  decrees,  in  cases  of  equity  and  maritime  jurisdiction, 
of  any  Circuit  Court,  or  of  any  District  Court  acting  as  a 
Circuit  Court,  in  civil  actions  brought  there  by  original  pro- 
cess, or  removed  there  from  the  courts  of  the  several  States, 
and  all  final  judgments  of  any  Circuit  Court  in  civil  actions, 
removed  there  from  any  District  Court  by  appeal  or  writ  of 
error,  where  the  matter  in  dispute,  exclusive  of  costs,  ex- 
ceeded the  sum  or  value  of  five  thousand  dollars  ;  ^^  by  appeal, 
all  final  decrees,  of  any  District  Court  in  prize  causes,  where  the 
matter  in  dispute,  exclusive  of  costs,  exceeded  the  sum  or  value 
of  two  thousand  dollars,  or  where  the  District  Judge  certified  that 
the  adjudication  involved  a  question  of  general  importance  ;  ^  by 
appeal,  all  final  decrees  of  any  Circuit  Court  in  prize  causes  pending 
therein  on  the  30th  day  of  June,  1864,  in  the  same  manner  and 
subject  to  the  same  conditions  as  appeals  from  District  Courts  in 
prize  causes ;  ^^  by  appeal,  on  behalf  of  the  United  States,  all  final 
judgments  of  the  Court  of  Claims  and  of  the  District  and  Circuit. 
Courts  adverse  to  the  United  States,  in  suits  upon  claims  against 
the  United  States,  and  by  appeal,  on  behalf  of  the  plaintiff,  all 
judgments  of  the  Court  of  Claims  and  of  the  District  and  Circuit 
Courts  in  any  case  of  a  suit  on  a  claim  against  the  United  States 
where  the  amount  in  controversy  exceeded  three  thousand  dollars, 
or  his  claim  was  forfeited  to  the  United  States  for  fraud  ;-^  by  writ 
of  error,  the  final  judgments  in  all  cases  at  law  tried  before  a  jury, 
and  by  appeal,  all  other  judgments  and  all  decrees  of  the  Supreme 
Court  of  any  Territory,  where  the  value  of  the  matter  in  dispute, 
exclusive  of  costs,  ascertained  by  the  oath  of  any  party  or  other 
competent  witness,  exceeded  five  thousand  dollars,^^  and  in  any 

2"  LanOwBewr.U.S.,S.C.,  March  14,  24  u.  S.  R.  S.  §  707;  24  St.  at  L.  ch. 

1892,  144  U.  S.  47.  359,  §  9,  p.  506;    U.  S.  v.  Davis,  131  U. 

21  26  St.  at  L.  ch.  517,  §  6,  p.  828 ;  U.  S.  S.  36  ;  Stron?  ,-.  U.  S.,  40  Fed.  R.  183. 
R.  S.  §§  691, 692  ;  18  ISt.  at  L.  316,  di.  77,  See  s>i,va,  §  37. 

repealed  by  Evarts  Act,  20  St.  at  L.  §  1  J.        20  u.  S.  R.  S.  §§  702,  1909  ;  23  St.  at  L. 

22  U.  S.  R.  S.  §  695.  ch.  3.55,  p.  443  ;  Idaho  &  0.  Land  Improve 
*8  U.  S.  R.  S.  §  696.  nient  Co.  i'.  Bradbury,  132  U.  S.  509. 
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case  wherein  was  involved  the  validity  of  any  patent  or  copyright, 
or  in  which  was  drawn  in  question  the  validity  of  a  treaty  or  a 
statute  of,  or  any  authority  exercised  under  the  United  States  ;  ^^ 
by  writ  of  error,  all  judgments  in  any  criminal  cases  where  the 
accused  had  been  sentenced  to  capital  punishment,^^  and  all  judg- 
ments of  the  Supreme  Court  of  the  Territory  of  Utah,  where  the 
accused  had  been  convicted  of  bigamy  or  polygamy ;  ^s  by  writ  of 
error  all  final  judgments  at  law,  and  by  appeal  all  final  decrees  in 
equity,  irrespective  of  the  value  of  the  matter  in  dispute,  in  any 
case  touching  patents  or  copyrights,^^  in  any  civil  action  brought 
by  the  United  States  in  a  Circuit  Court  or  a  District  Court  acting 
as  a  Circuit  Court  for  the  enforcement  of  any  revenue  law,^*^  in 
any  civil  action  against  any  officer  of  the  revenue  for  any  act  done 
by  him  in  the  performance  of  his  official  duty,  or  for  the  recovery 
of  any  money  exacted  by  or  paid  to  him  which  has  been  paid  into 
the  Treasury,^*  in  any  case  in  a  Circuit  Court  or  a  District  Court 
sitting  as  a  Circuit  Court  brought  on  account  of  the  deprivation  of 
any  right,  privilege,  or  immunity  secured  by  the  Constitution  of 
the  United  States,  or  of  any  right  or  privilege  of  a  citizen  of  the 
United  States,^^  or  founded  upon  any  of  the  Civil  Rights  laws ;  ^ 
by  writ  of  error  all  final  judgments,  and  by  appeal  all  final  decrees 
of  any  Circuit  Courts  in  which  there  had  been  a  question  of  juris- 
diction of  the  court,  but  in  such  cases  where  the  decree  or  judg- 
ment did  not  exceed  the  sum  of  five  thousand  dollars  the  Supreme 
Court  would  not  review  any  question  raised  upon  the  record  except 
such  question  of  jurisdiction  ;  ^*  by  writ  of  error  all  final  judg- 

23  23  St.  at  L.  ch.  355,  p.  443:    Smith  U.  S.  R.  S.  p.  108.    No  writ  of  error  would 

V.  Arlams,  130  U.  S.  167  ;  Clayton  v.  Utah,  issue  to  a  judgment  where  the  accused  was 

132  U.  S.  032,  6'il :     "  It  will  be  observed  convicted  of  the  offence  of  cohabiting  with 

that  this  second  section  of  the   statute,  more  than  one  woman.  Snow  r.  U.  S.,  118 

while  it  is  based  upon  the  general  princi-  U.  S.  346  ;  Cannon  v.  U.  S.,  118  U.  S.  355; 

pie  which  is  found  in  the  act  of  Congress  Farnsworth  v.  Montana,  129  U.  S.  104. 

allowing  writs  of  error  from  this  court  to  29  U.  S.  R.  S.  §  OUS.     See  Cogswell  v. 

the  highest  courts  of  a  State,  namely,  to  Fordyce,  128  U.  S.  301. 

protect  parties   against   the   exercise   of  sj  u.  g.  R.  S.  §  698.     A  suit  upon  the 

an   unlawful    power  on   the  part  of  the  bond  of  a  revenue  officer  is  not  an  action 

State  authorities,  doss  not  use  tiie   Ian-  for  the  enforcement  of  a  revenue  law. 

guage  which  is  found  in  that  Act,  that  U.  S.  v.  Hill,  123  U.   S.  681 ;    U.   S.  v. 

to  give  this  court  jurisdiction  the  decision  Haynes,  130  U.  S.  653. 

of  the   State  court  must  be  against,  the  ai  u.  S.  R.  S.  §  698. 

right  or  powir  set  \ip  by  the  party  under  32  u.  S.  R.  S.  §  G93. 

the  laws  of  tlie  United  States."   See  Idaho  as  xj.  S.  R.  S.  §  608;    1  Supp.  U.  S. 

&  O.    Land    Improvement   Co.   v.   Brad-  R.  S.  p.  149;  18  St.  at  L.  ch.  114,  p.  835, 

bury,  132  U.  S.  509.     See  infra,  §  477.  §§  .-i,  .38. 

27  25  St.  at  L.  ch.  114,  p.  656.  "'  25  St.  at  L.  ch.  2.36,  p.  693;  Graves 

M  18  St.  at  L.  ch.  469,  p.  254  ;  1  Supp.  v.  Corbin,  132  U.  S.  671.591. 


§  47G.]  CERTIFICATION    TO   THE   SUPREME   COURT.  971 

ments,  and  by  appeal  all  decrees  in  equity  in  civil  suits  before  a 
Circuit  Court  held  at  the  time  by  a  Justice  of  the  Supreme  Court 
and  a  Circuit  Judge  or  a  District  Judge,  or  by  the  Circuit  Judge 
and  a  District  Judge,  wherein  the  judges  certified  that  their 
opinions  were  opposed  upon  any  question  of  law  which  occurred 
on  the  trial  or  hearing  of  the  said  suit  or  proceeding.^^  "When 
any  question  of  law  occurred  in  the  hearing  or  trial  of  any  crimi- 
nal proceeding  before  a  Circuit  Court,  upon  which  the  judges  were 
divided  in  opinion,  if  both  were  not  District  Judges,  they  might 
certify  their  disagreement  and  the  point  on  which  they  disagree  to 
the  Supreme  Court-^*^  The  Supreme  Court  was  then  obliged  to 
decide  such  point,  if  properly  certified,  and  remit  its  decision  and 
order  therein  to  such  Circuit  Court,  to  be  there  entered  of  record 
and  take  effect.^'  By  the  Act  of  June  10, 1890,  the  Supreme  Court 
was  given  jurisdiction  of  an  appeal  on  the  part  of  the  United 
States  from  the  decision  of  the  Circuit  Court,  upon  an  application 
for  the  review  of  a  decision  by  the  Board  of  General  Appraisers, 
whenever  the  Attorney-General  applied  for  such  an  appeal  within 
thirty  days  from  such  decision  ;  and  of  an  appeal  on  the  part  of  a 
private  individual  thereby  injuriously  affected,  whenever  such  Cir- 
cuit Court  was  of  the  opinion  that  the  question  involved  was  of 
sufficient  importance  to  require  a  review  of  the  decision  by  the 
Supreme  Court,  and  consequently  allowed  such  an  appeal  within 
thirty  days  after  such  decision.^^  Appeals  in  habeas  corpus  pro- 
ceedings have  been  described  in  a  preceding  chapter.^^ 

The  Supreme  Court  of  the  United  States  has  power  to  exercise 
jurisdiction  in  its  nature  appellate  by  means  of  the  writs  of  pro- 
hibition, certiorari,  mandamus,  and  habeas  corpus,  as  previously 
described  .^'^ 

§  476.  Certification  to  the  Supreme  Court.  —  The  Evarts  Act 
provides :  "  That  the  Circuit  Courts  of  Appeals  established  by 
this  act  shall  exercise  appellate  jurisdiction  to  review  by  appeal, 
or  by  writ  of  error,  final  decision  in  the  District  Court  and  the 
existing  Circuit  Courts  in  all  cases  other  than  those  provided  for 

35  U.  S.  R.  S.  §  69.3.    See  infra,  §  476.  in  the  Circuit  Courts  of  Appeals.    Louis- 
as U.  S.  R.  S.  §  697.      See  iw/ia,  §  476.  ville  Public  Warehouse  Co.  v   Collector, 

Harmon  v.  U.  S.,  43  Fed.  R.  817,  820.  49  Fed.  R.  561. 

8^  U.  S.  R.  S.  §  697.  39  See  supra,  §  368;  Horner  v    U.  S., 

88  26  St.  at  L.  ch.  407,  p.  138,  §  15.    See  No.  2,  143  U.  S.  570;  Lau  Ow  Bew  v. 

infra,  §  479.     Tiie  Circuit  Court  of  Ap-  U.  S.,  1-J4  U.  S.  47. 

peals  for  the  Sixth  Circuit  has  held  that  *<>  Supra,  §§  362-368. 

this  appellate  jurisdiction  is  now  vested 
VOL.  II.  —  19 
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ill  the  preceding  section  of  this  act,  unless  otlicrwise  provided  by 
law.  And  the  judgments  or  decrees  of  the  Circuit  Courts  of  Ap- 
peals shall  be  final  in  all  case*^  in  which  the  jurisdiction  is  depen- 
dent entirely  upon  the  opposite  parties  to  the  suit  or  controversy 
being  aliens  and  citizens  of  the  United  States  or  citizens  of  differ- 
ent States  ;  also,  in  all  cases  arising  under  the  patent  laws,  nnder 
the  revenue  laws,  and  under  the  criminal  laws,  and  in  admiralty 
cases,  excepting  that  in  every  such  subject  within  its  appellate 
jurisdiction  the  Circuit  Court  of  Appeals  at  any  time  may  certify 
to  the  Supreme  Court  of  the  United  States  any  questions  or  prop- 
ositions of  law  concerning  which  it  desires  the  instruction  of 
that  court  for  its  proper  decision.  And  thereupon  the  Supreme 
Court  may  either  give  its  instruction  on  the  questions  and  propo- 
sitions certified  to  it,  which  shall  be  binding  upon  the  Circuit 
Courts  of  Appeals  in  such  case,  or  it  may  require  tliat  the  whole 
record  and  cause  may  be  sent  up  to  it  for  its  consideration,  and 
thereupon  shall  decide  the  whole  matter  in  controversy,  in  the 
same  manner  as  if  it  had  been  brought  there  for  review  by  writ 
of  error  or  appeal.  And  excepting  also  that  in  any  such  case  as 
is  hereinbefore  made  final  in  the  Circuit  Court  of  Appeals,  it  shall 
be  competent  for  the  Supreme  Court  to  require,  by  certiorari  or 
otherwise,  any  such  case  to  be  certified  to  the  Supreme  Court  for 
its  review  and  determination,  with  the  same  power  and  authority 
in  the  case  as  if  it  had  been  carried  by  appeal  or  writ  of  error  to 
the  Supreme  Court."  ^ 

The  following  rule  regulates  the  practice  under  this  act :  — 

"  Where,  under  section  6  of  the  said  Act,  a  Circuit  Court  of 
Appeals  shall  certify  to  this  court  a  question  or  proposition  of  law, 
concerning  which  it  desires  the  instruction  of  this  court  for  its 
proper  decision,  the  certificate  shall  contain  a  proper  statement 
of  the  facts  on  which  such  question  or  proposition  of  law  arises. 

"  If  application  is  thereupon  made  to  this  court  that  the  whole 
record  and  cause  may  be  sent  up  to  it  for  its  consideration,  the 
party  making  such  application  shall,  as  a  part  thereof,  furnish 
this  court  with  a  certified  copy  of  the  whole  of  said  record. 

"  Where  application  is  made  to  this  court  under  section  6  of 
the  said  act  to  require  a  case  to  be  certified  to  it  for  its  review 
and  determination,  a  certified  coi)y  of  the  entire  record  of  the  case 
in  the  Circuit  Court  of  Appeals  shall  be  furnished  to  this  court 

§  476.     1  20  St.  at  L.  cli.  517,  §  G,  p.  828. 
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by  the  applicant,  as  part  of  the  application."  ^  The  Supreme 
Court  may  issue  a  certiorari  directing  the  whole  case  before  the 
Circuit  Court  of  Appeals  to  be  certified  to  it  for  its  decision 
whether  its  advice  is  requested  or  not.^  The  Supreme  Court 
cannot  issue  a  certiorari  to  bring  before  it  a  case  when  it  ha.s 
appellate  jurisdiction  to  review  the  same  by  appeal  or  writ  of 
error.* 

The  Supreme  Court  has  issued  a  writ  of  certiorari  under  this 
statute,  to  the  Circuit  Court  of  Appeals  of  the  Ninth  Circuit,-^ 
after  final  judgment  of  the  Circuit  Court  of  Appeals,  affirming 
an  order  denying  an  application  for  a  writ  of  habeas  corpus^  and 
after  the  Circuit  Court  of  Appeals  had  refused  to  certify  the  main 
question  in  the  case  to  the  Supreme  Court.  Chief  Justice  Fuller 
said  :  "  It  is  evident  that  it  is  solely  questions  of  gravity  and  im- 
portance that  the  Circuit  Courts  of  Appeals  should  certify  to  us 
for  instruction  ;  and  that  it  is  only  when  such  questions  are  in- 
volved that  the  power  of  this  court  to  require  a  case  in  which  the 
judgment  and  decree  of  the  Court  of  Appeals  is  made  final,  to  be 
certified,  can  be  properly  invoked.  The  inquiry  upon  this  appli- 
cation,  therefore,  is  whether  the  matter  is  of  sufficient  importance 
in  itself,  and  sufficiently  open  to  controversy,  to  make  it  the  duty 
of  this  court  to  issue  the  writ  applied  for  in  order  that  the  case 
may  be  reviewed  and  determined  as  if  brought  here  on  appeal  or 
writ  of  error.  Assuming  for  the  purposes  of  the  present  motion, 
that  the  Court  of  Appeals  had  jurisdiction,  it  will  be  perceived 
from  what  has  been  stated  that  the  disposition  of  the  case  involves 
the  application  of  the  Chinese  restriction  acts  to  Chinese  mer- 
chants domiciled  in  the  United  States,  who  temporarily  leave  the 
country  for  purposes  of  business  or  pleasure,  animo  revertendi, 
in  the  light  of  the  treaties  between  the  government  of  the  United 
States  and  that  of  China.  By  the  treaty  between  the  United 
States  and  China,  of  18()8,  all  Chinese  subjects  were  guaranteed  the 
right,  without  conditions  or  restrictions,  to  come,  remain  in, 
and  leave  the  United  States,  and  to  enjoy  all  the  privileges, 
immunities,  and  exemptions  enjoyed  by  the  citizens  of  the  most 
favored  nation.     16  Stat.  740,  Art.  vi.     The  treaty  of  November 

2  Supreme  Court  Rule  37  ;  139  U.  S.  *  Lau  Ow  Bew  r.  U.  S.,  S.  C,  March 

706.  14,  1892,  144  T^  S.  47. 

8  Lau  Ow  Bew  v.  U.  S.,  S.  C,  March         f*  Lau  Ow  Bew,  Petitioner,  141  U.  S 

14,  lb92,  144  U.  S.  47.  583. 
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17,  1880,  put  no  limitation  upon  this  right,  so  far  as  Chinese 
other  than  laborers  were  concerned.  22  Stat.  826.  To  what  ex- 
tent was  any  limitation  intended  by  the  Acts  of  1882  and  1884, 
drawn  into  consideration  here,  bearing  in  mind  the  general  rule 
that  repeals  by  implication  are  not  favored  ?  The  sixth  section 
of  the  Act  of  1882  was  amended  by  the  Act  of  1883,  22  Stat.  58, 
23  Stat.  115,  provided  that '  every  Chinese  person,  other  than  a 
laborer,  who  may  be  entitled  by  said  treaty  or  this  act  to  come 
within  the  United  States,  and  who  shall  be  about  to  come  to  the 
United  States,  shall  obtain  the  permission  of  and  be  identified  as 
so  entitled,'  in  the  mode  stated,  and  the  certificate  therein  pro- 
vided for  is  made  the  sole  evidence,  as  to  those  to  whom  the  sec- 
tion is  applicable,  to  establish  a  right  of  entry  into  the  United 
States.  Manifestly  the  question  whether  this  section  should  be 
construed,  taken  with  the  treaties,  to  apply  to  Chinese  merchants 
already  domiciled  in  the  United  States,  and  to  whom  no  intention 
of  voluntarily  surrendering  that  domicil  can  be  imputed,  is  one 
of  great  gravity  and  importance.  The  status  of  domicil  in  respect 
of  natives  of  one  country  domiciled  in  another  is  a  matter  of  in- 
ternational concern,  and  the  acts  of  Congress  are  to  be  considered, 
in  view  of  general  and  settled  principles  upon  that  subject,  in  ar- 
riving at  a  conclusion  as  to  the  operation  upon  the  treaties  with 
China,  designed  by  Congress  in  those  enactments.  Was  it  in- 
tended that  commercial  domicil  should  be  forfeited  by  temporary 
absence  at  the  domicil  of  origin,  and  to  subject  resident  merchants 
to  loss  of  rights  guaranteed  by  treaty  if  they  failed  to  produce 
from  the  domicil  of  origin  that  evidence  which  residence  in  the 
domicil  of  choice  may  have  rendered  it  difificult,  if  not  impossible 
to  obtain  ?  We  refrain  from  particular  examination  of  the  i)oint 
involved,  and  refer  to  it  only  so  far  as  necessary  to  indicate  its 
importance."^  The  Chief  Justice  further  said  that  "this  branch 
of  our  jurisdiction  should  be  exercised  sparingly  and  witli  great 
caution."'^  In  a  later  case.  Chief  Justice  Fuller  said:  "We  do 
not  regard  the  inquiry  as  to  wliether  it  was  settled  at  law  in  the 
State  of  Minnesota  that  a  judgment  of  dismissal  in  a  former  suit, 
such  as  pleaded  here,  was  not  a  bar  to  a  second  suit  upon  tlie 
same  cause  of  action ;  or  whether  the  law  in  respect  of  recovery 
by  a  servant  against  his  master  for  injuries  received  in  the  course 

6  Lau  Ow  Bew,  Petitioner,  141  U.  S.  "  Lau  Ow  Bcw,  Petitioner,  141  U.  S. 

683,  687,  688.  683,  689. 
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of  liis  employment  was  properly  applied  on  the  trial  of  this  case, 
as  falling  within  the  category  of  questions  of  such  gravity  and 
genei-al  importance  as  to  require  the  review  of  the  conclusion  of 
the  Circuit  Court  of  Appeals  in  reference  to  them."  ^  In  a  still 
later  case,  Chief  Justice  Fuller  said  that :  "  A  certiorari  will  only 
be  issued  where  questions  of  gravity  and  importance  are  involved, 
or  in  the  interest  of  uniformity  of  decision."  ^ 

Prior  to  the  passage  of  the  Evarts  Act,  the  Supreme  Court  had 
jurisdiction  to  review  by  writ  of  error  all  final  judgments,  and  by 
appeal  all  decrees  in  equity  in  civil  suits  before  a  Circuit  Court 
held  at  the  time  by  a  justice  of  the  Supreme  Court  and  a  Circuit 
judge  or  District  judge,  wherein  the  judges  certified  that  their 
oj)inions  were  opposed  upon  any  question  of  law  which  occurred 
on  the  trial  or  hearing  of  the  said  suit  or  proceeding. ^^  When  any 
question  of  law  occurred  on  the  hearing  or  trial  of  any  criminal 
proceeding  before  a  Circuit  Court,  upon  which  the  judges  were 
divided  in  opinion,  they  might  certify  to  the  Supreme  Court  their 
disagreement  and  the  point  on  which  they  disagree.^^  The  Su- 
preme Court  was  then  obliged  to  decide  such  point,  if  properly 
certified,  and  to  remit  its  decision  and  order  therein  to  such  Cir- 
cuit Court  to  be  entered  of  record  and  take  effect.i'^ 

It  was  also  provided  that,  "  whenever,  in  any  civil  suit  or  pro- 
ceeding in  a  Circuit  Court  held  by  a  circuit  justice  and  a  circuit 
judge  or  a  district  judge,  or  by  a  circuit  judge  and  a  district 
judge,  there  occurs  any  difference  of  opinion  between  the  judges 
as  to  any  matter  or  thing  to  be  decided,  ruled,  or  ordered  by  the 
court,  the  opinion  of  the  presiding  justice  or  judge  shall  prevail, 
and  be  considered  the  opinion  of  the  court  for  the  time  being."  ^'^ 
"  Whenever  any  question  occurs  on  the  trial  or  hearing  of  any 
criminal  proceeding  before  a  Circuit  Court  upon  which  the  judges 
are  divided  in  opinion,  the  point  upon  which  they  disagree  shall, 
during  the  same  term,  upon  the  request  of  either  party,  or  of  their 
counsel,  be  stated  under  the  direction  of  the  judges,  and  certified, 
under  the  seal  of  the  court,  to  the  Supreme  Court  at  their  next 
session ;  but  nothing  herein  contained  shall  prevent  the  cause 
from  proceeding  if,  in  the  o})inion  of  the  court,  further  proceed- 

8  In  re  Woods,  Petitioner,  143  U.  S.  J"  U.  S.  R.  S.  §  693. 
202,  206.  11  U.  S.  R.  S.  §  697. 

9  Lau  Ow  Bew  v.  U.  S.,  S.  C,  March  12  U.  S.  R.  S.  §  097. 
14,  1892,  144  U.  S.  47.  is  U.  S.  R.  S.  §  650. 
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ings  can  be  had  without  prejudice  to  the  merits.  loaprisonment 
shall  not  be  allowed  nor  punishment  inflicted  in  any  case  where 
the  judges  of  such  court  are  divided  in  opinion  upon  the  question 
touching  the  said  imprisonment  or  punishment.^*  When  a  final 
judgment  or  decree  is  entered  in  any  civil  suit  or  proceeding  be- 
fore any  Circuit  Court  held  by  a  circuit  justice  and  a  circuit  judge, 
or  a  district  judge,  or  by  a  circuit  judge  and  a  district  judge,  in 
the  trial  or  hearing  whereof  any  question  has  occurred  upon  which 
the  opinions  of  the  judges  were  opposed,  the  point  upon  which 
they  so  disagreed  shall,  during  the  same  term,  be  stated  under 
the  direction  of  the  judges,  and  certified,  and  such  certificate  shall 
be  entered  of  record."  ^^ 

Whether  these  sections  of  the  Revised  Statutes  have  been  re- 
pealed by  the  Evarts  Act  has  not  been  decided.  The  following 
decisions  under  them  may  be  of  use  in  the  construction  of  the  sec- 
tion of  the  Evarts  Act  relating  to  the  certification  of  a  question 
of  law  by  a  Circuit  Court  of  Appeals  to  the  Supreme  Court. 

The  division  of  opinion  which  will  warrant  the  review  of  a  case 
by  the  Supreme  Court  in  civil  or  criminal  cases  must  be  on  one  or 
more  separate  points  of  law,^^  not  questions  of  fact  nor  of  mixed 
law  and  fact,i'  nor  resting  in  the  discretion  of  the  court.^^     Nor 

"  U.  S.  R.  S.  §  651.  The  following  certified  questions  were 

15  U.  S.  R.  S.  §  652.  answered  by  the  Supreme  Court :  — 

16  Wayman  v.  Southard,  10  Wheat.  1 ;  In  U.  S.  v.  Tyler,  7  Craneh,.285,  the 
Daniels  v.  Railroad  Company,  3  Wall,  judges  were  opposed  in  opinion  upon  a 
250  ;  Havenieyer  v.  Iowa  County,  3  motion  in  arrest  of  judonient,  because 
Wall.  294 ;  Williamsport  Bank  y.  Knapp,  tiie  verdict  was  not  sufficiently  certain 
119  U.  S.  .357  ;  Jewell  c.  Knight,  123  U.  S.  as  to  the  value  of  the  property  charged 
426 ;  Smith  v.  Craft,  123  U.  S.  436.  in  the  indictment,  and  certified  the  ques- 

1^  Wilson  y.  Barnum,  8  How.  258  ;  Den-  tion  unto  the  Supreme  Court, 
nistoun  v.  Stewart,  18  How.  565  ;  Brobst  In  Wayman  i'.  Southard,  10  Wheat.  1, 
r.  Brol)st,4  Wall.2  ;  Weeth  I'.  N.  E.  Mort-  the  cause  was  certified  fro\m  the  Dis- 
gage  Co.,  106  U.  S.  605;  California  A.  S.  trict  Court  of  Kentucky,  upon  a  certi- 
r.  Co.  V.  Molitor,  113  U.  S.  609;  Water-  ficate  of  a  division  of  opinion  between 
ville  f.  Van  Slyke,  116  U.  S.  699  ;  Jewell  the  judges  of  that  court,  on  several 
I'.  Knight,  123  U.  S.  426;  U.  S.  ik  Hall,  motions,  which  occurred  on  a  motion 
131  U.  S.  50;  U.  S.  v.  Perrin,  131  U.  S.  55.  made  by  the  plaintiffs  to  quasli  tlie  mar- 
is Wiggins  V.  Gray,  24  How.  303;  Da-  shal's  return  on  an  execution  issued  on  a 
vis  w.  Braden,  10  Pet.  286 ;  U.  S.  v.  Dan-  judgment  obtained  in  that  court,  and 
iel,  6  Wiieat.  512;  U.  S.  v.  Hamilton,  109  also  to  quash  the  replevin  bond  taken 
U.  S.  63.  on  the  said  execution,  for  the  following 

The  following  list  of  certified  questions  causes  :  — 

which  the  Supreme  Court  has  answered,  "  1.  Because  the  marshal,  in  taking  the 

and  of  those  which   the  Supreme  Court  replevin  bond,  and  making  said  return, 

has  refused  to  answer,  has  been  prepared  lias  proceeded  under  the  statutes  of  Ken- 

for  the  author  by  James  C.  Van  Siclen,  tucky,  in  relation  to  executions ;   which 

Esq.,  of  tlie  New  York  Bar.  statutes  are  not  applicable  to  executions 
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can  the  whole  case  be  thus  certified  to  tlie  Supreme  Court  for  de- 


issuing  on  judgments  in  this  court,  but 
the  niarsliai  is  to  proceed  with  sucli  ex- 
ecutions according  to  tlie  rules  of  tlie 
common  law,  as  modified  by  acts  of 
Congress  and  tlie  rules  of  this  court,  and 
of  the  Supreme  Court  of  the  United 
States. 

"  2.  That  if  the  statutes  of  Kentucky, 
in  relation  to  executions,  are  binding  on 
this  court,  viz.,  the  statute  whicli  requires 
the  plaintiff  to  indorse  on  the  execution 
that  bank  notes  of  the  Bank  of  Kentucky, 
or  notes  of  the  Bank  of  the  Common- 
wealth of  Kentucky,  will  be  received  in 
payment,  or  that  the  defendant  may  re- 
plevy the  debt  for  two  years,  are  in  viola- 
tion of  the  Constitution  of  the  United 
States,  and  of  the  State  of  Kentucky,  and 
void. 

"  3.  That  all  the  statutes  of  Kentucky 
which  authorize  a  defendant  to  give  a  re- 
plevin bond  in  satisfaction  of  a  judgment 
or  execution,  are  unconstitutional  and 
void. 

"4.  Because  there  is  no  law  obligatory 
on  the  said  marshal  which  authorized  or 
justified  him  in  taking  the  said  replevin 
bond,  or  in  making  the  said  return  on  the 
said  execution." 

Also :  — 

"  1.  Whether,  by  the  Constitution  of 
the  United  States,  Congress  has  the 
power  to  regulate  the  proceedings  of  the 
Federal  courts. 

"2.  Whetiier  Congress  has  regulated 
those  proceedings,  and  in  what  manner." 

In  Adams,  Cunningham,  &  Co.  v. 
Jones,  12  Pet.  207,  the  question  "  whether 
the  plaintiffs  were  bound  to  give  notice 
to  the  defendant  that  they  had  accepted 
or  acted  upon  the  guaranty,  and  given 
credit  on  the  faith  of  it." 

In  U.  S.  V.  City  of  Chicago,  7  How. 
185,  the  questions  :  — 

"  1.  Whether  the  corporate  powers  of 
the  city  of  Ciiicago  have  a  right  to  open 
the  streets  through  that  part  of  the  ground 
laid  out  in  lots  and  streets,  but  not  sold 
by  tlie  government. 

"  2.  Whether  the  corporate  powers  of 
the  citj'  are  not  limited  to  that  part  of  the 
plat  wliich,  by  sale  of  the  government, 
has  become  private  property. 

"  3.  Whether  the  streets  laid  out  and 


dedicated  to  public  use  by  Birchard  did 
not,  by  his  surveying  the  land  into  lots 
and  streets,  making  and  recording  a  map 
or  plat  tliereof,  convey  the  legal  estate 
in  the  streets  to  the  city  of  Chicago,  and 
thereby  make  tiie  ground  embraced  by 
said  streets  '  private  property,'  so  as  to 
autliorize  said  city  of  Ciiicago  to  keep 
said  streets  open." 

In  Slielby  v.  Bacon,  10  How.  56,  59, 
the  questions  :  — 

"  1.  Whetiier  the  facts  stated  in  tlie 
plea  to  the  amended  bill  filed  by  John  Ba- 
con, Alexander  Symington,  and  Thomas 
Robins,  deprive  this  court  of  jurisdiction 
of  the  case,  and  whether  the  said  plea  is 
a  sufficient  plea  to  the  plaintiff's  bill,  and 
ought  to  be  allowed. 

"  2.  Whether  the  facts  stated  in  the 
plea  to  the  amended  bill  filed  by  the  de- 
fendants James  Robertson,  Richard  H. 
Bayard,  James  S.  NewboLd,  Herman 
Cope,  and  Thomas  S.  Taylor,  deprive 
this  court  of  jurisdiction  of  the  case, 
and  whether  the  said  plea  is  a  sufficient 
plea  to  the  plaintiff's  bill,  and  ought  to 
be  allowed." 

In  Havemeyer  v.  Board  of  Supervis- 
ors, 3  Wall.  294,  the  questions  :  — 

"  1.  Whether  the  said  act  of  the  Legis- 
lature of  the  State  of  Wisconsin,  entitled 
'  An  Act  to  Authorize  the  Counties  and 
Towns  through  which  Mineral  Point 
Railroad  passes  to  Aid  its  Construction,' 
approved  March  23,  1853,  under  wJiicli 
these  bonds  were  issued,  is  a  general  law 
within  the  meaning  of  section  21  of  arti- 
cle 7  of  the  Constitution  of  the  State  of 
Wisconsin. 

"  2.  Whether  the  said  act,  not  being 
published  as  a  general  act,  and  having 
been  first  published,  after  its  passage,  in 
the  volume  of  local  and  private  acts,  on 
the  4th  day  of  October,  1853,  and  after  the 
issuing  of  the  bonds,  is  not  such  an  exer- 
cise of  power  by  the  State  government 
or  legislature,  showing  that  the  act  is  not 
a  general  act,  as  is  binding  on  the  courts." 

In  Skillern's  Executors  v.  May's  Ex- 
ecutors, 6  Cranch,  267,  the  question:  — 
"  In  this  case  a  final  decree  had  been 
pronounced,  and  by  writ  of  error  re- 
moved to  the  Supreme  Court,  wlio  re- 
versed the  decree,  and  after   the   cause 
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cision.i^    For  example,  the  Supreme  Court  will  not  thus  determine 


was  sent  back  to  this  (Circuit)  Court, 
it  was  discovered  to  be  a  cause  not 
witliin  the  jurisdiction  of  tlie  court ; 
but  a  question  arose  wliether  it  can 
now  be  dismissed  for  want  of  jurisdic- 
tion, after  the  Supreme  Court  had  acted 
tliereon." 

In  Veazie  v.  Wadleigh,  11  Pet.  55, 
tlie  question .  —  Whetlier  the  party  on 
wiiose  motion  questions  are  certified  to 
the  Supreme  Court  under  tiie  act  of  Con- 
gress, has  a  rigiit,  generally,  to  witiidraw 
the  record,  or  discontinue  the  case  in  the 
Supreme  Court,  tlie  original  cause  being 
detained  in  the  Circuit  Court  for  ulterior 
proceedings. 

In  Pel  ham  v.  Rose,  9  Wall.  103,  the 
questions  :  — 

"  1,  Whetlier,  upon  the  facts  stated 
in  the  declaration,  it  was  material  and 
necessary  to  the  due  and  legal  service  of 
the  writ  of  monition,  tlierein  set  forth  by 
the  marshal,  that  he  should  have  seized 
and  taken  into  his  custody  and  under  his 
control,  the  promissory  note  mentioned. 

"  2.  Whetlier  the  return  to  the  writ  of 
monition  as  set  fortii  in  the  declaration, 
must  be  construed  to  mean  tliat  tiie 
marshal  had  actually  taken  into  his  cus- 
tody, and  under  his  exclusive  control,  the 
promissory  note." 

In  Ex  parte  Milligan,  4  Wall.  2,  the 
questions  :  — 

"  1.  On  the  facts  stated  in  said  petition 
and  exhibits,  ought  a  writ  of  habeas  coi-])us 
to  be  issued  ? 

"2.  On  the  facts  stated  in  tlie  petition 
and  exhibits,  ongiit  the  said  jNIiUigan  to 
be  discharged  from  custody  as  in  said 
petition  prayed  ? 

"3.  Wliether,  upon  the  facts  stated 
in  tiie  petition  and  exhibits,  the  military 
commission  mentioned  therein  had  juris- 
diction legally  to  try  and  sentence  said 
Milligan  in  manner  and  form  as  in  said 
petition  and  exhibits  is  stated." 

In  Ward  >:  Chamberlain,  2  Black, 
430,  the  (juestions  •  — 

"1.  Whether  citlier  of  the  decrees 
was  a  lien   upon   the  real  estate  of  the 


respondents  therein  who  owned  such  real 
estate  as  aforesaid. 

"  2,  Whether  an  execution  can  be  is- 
sued upon  a  decree  in  admiralty  in  Ohio 
against  the  lands  of  the  respondents,  they 
having  no  goods  and  chattels  liable  to  ex- 
ecution to  satisfy  the  same. 

"  3.  Whether  tlie  issuing  and  levying 
of  the  execution  in  this  case,  as  afore- 
said, were  not  nullities,  and  whether  the 
levy  of  the  execution  in  any  wise  bound 
the  lands  upon  which  the  same  was 
levied. 

"  4.  Whether  real  estate  can  be  reached 
by  proceedings  in  chancery  to  satisfy  a 
decree  in  admiralty  in  Ohio,  where  the 
respondent  has  no  goods  or  chattels  li- 
able  to   execution." 

In  Somerv die's  Executors  v.  Hamil- 
ton, 4  Wheat.  230,  the  questions  :  — 

"  1.  Whether  the  plaintiffs  were  bound 
to  show  that  Benj.  Sherrod  recovered 
against  Thos.  B.  Hill  by  title  paramount 
to  that  derived  from  Hamilton,  or  the  re- 
covery itsel{  WHS  prima  facie  evidence  of 
that  fact. 

"  2.  Whether  the  title  shown  by  Thos. 
B.  Hill  under  Hamilton  was  not  so  com- 
plete as  to  prove  that  Sherrod's  recovery 
could  not  be  by  title  paramount." 

In  U.  S.  V.  Hall,  98  U.  S.  343,  the 
questions  :  — 

"  1.  Whether  the  Circuit  Court  has 
any  jurisdiction  over  the  alleged  offence, 
or  any  power  to  punish  the  defendant 
for  any  appropriation  of  the  money  after 
its  legal  payment  to  him  as  such  guar- 
dian, it  appearing  that  the  defendant  is 
the  legal  guardian  of  his  ward  under  the 
laws  of  the  State;  and  that  the  money  al- 
leged to  have  been  embezzled  and  fraud- 
ulently converted  to  his  own  use  had 
been  paid  over  to  him  by  the  govern- 
ment, and  belonged  to  his  said  ward. 

"2.  If  the  defendant  did  embezzle  the 
money  and  convert  the  same  to  his  own 
use  after  it  was  paid  over  to  him  by  the 
government,  is  he  liable  to  indictment  for 
the  offence  under  the  Act  of  Congress,  or 
only  under  the  State  law  ?  " 


19  Saunders  v.  Gould,  4  Pet.  392 ;  U.  S. 
V.  Bailey,  9  Pet.  207,  Harris  r.  Elliott, 
10  Pet.  25.  Waterville  v.  Van  Slyke.  116 


U.  S.  699 ;   Jewell  v.  Knight,  123  U.  S. 
426 ;  U.  S.  V.  Hall,  131  U.  S.  50. 
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whether  one  patent  is  an  infringement  of  another,-^  nor  whether 


"  3.  Is  the  Act  of  Congress  under  wliich 
the  indictment  is  found  a  constitutional 
and  vahd   law  ?  " 

In  U.  S.  V.  Irvine,  98  U.  S.  450,  the 
questions  :  — 

"  1.  Was  the  indictment  [charged  with 
withholding  a  pension]  barred  by  Section 
1044  of  the  Revised  Statutes'? 

"2.  Is  the  crime  a  continuous  one 
down  to  the  time  of  finding  the  indict- 
ment? 

"3.  Does  the  Statute  of  Limitations 
constitute  a  bar  to  tliis  prosecution,  the 
indictment  having  been  found  Sept.  15, 
1875  ?  " 

In  U.  S.  V.  Germaine,  99  U.  S.  508, 
the  questions,  —  "  Whether  such  appoint- 
ment as  surgeon  by  a  Commissioner  of 
Pensions,  made  defendant  an  officer  of  tiie 
United  States  within  meaning  of  the 
above  act,  March  3,  1873,  U.  S.  R.  S. 
§  4777;  and  whether,  upon  demurrer  to 
the  indictment,  judgment  should  be  ren- 
dered for  the  United  States  or  for  the 
defendant." 

In  U.  S.  V.  Hirsch,  100  U.  S.  33,  the  ques- 
tion,—  "Whether  the  trial  is  barred  by 
Section  1044,  the  indictment  having  been 
found  more  than  three  years  after  the  com- 
mission of  the  alleged  offence,  or  whether 
it  is  within  the  provisions  of  Section  1046, 
as  having  been  found  witiiin  five  years 
next  after  the  commission  of  the  alleged 
offence." 

In  U.  S.  V.  Steffens  et  al.,  100  U.  S.  82, 
the  question, — "  Can  the  Act  of  Con- 
gress, approved  Aug.  14,  1876,  entitled 
*  An  Act  to  punish  the  counterfeiting  of 
trade-mark  goods,  and  the  sale  of  or  deal- 
ing in  coiniterfeit  trademark  goods,'  un- 
der w]ii(!h  this  indictment  is  found,  be 
upheld,  wholly  or  in  part,  as  a  law  neces- 
sary and  proper  for  carrying  into  e.xecu- 
tion  any  of  the  powers  vested  in  the  Con- 
gress by  the  Constitution  of  the  United 
States  ? " 

In  State  of  Tennessee  i'.  Davis,  100 
U.  S.  2-57,  the  questions:  — 

"1.  Whether  an  indictment  of  a  rev- 
enue oSicer  for  murder,  found  in  a  State 
court,  under  the  fiicts  alleged  in  the  pe- 


tition for  removal  in  this  case,  is  remov- 
able to  the  Circuit  Court  of  the  United 
States,  under  Section  643  of  tiie  Revised 
Statutes. 

"  2.  Whether,  if  removable  from  the 
State,  court,  there  is  an}'  mode  and  man- 
ner of  procedure  in  the  trial  prescribed 
by  the  Act  of  Congress. 

"  3.  Whether,  if  not,  a  trial  of  the 
guilt  or  innocence  of  the  defendant  can 
be  had  in  the  United  States  Circuit 
Court." 

In  U.  S.  V.  Carll,  105  U.  S.  611,  the  ques- 
tion in  substance  :  —  "  Whether  the  in- 
dictment setting  forth  the  offence  in  the 
language  of  the  statute,  without  further 
alleging  that  the  defendant  knew  the  in- 
struments to  be  false,  forged,  counter- 
feited, and  altered,  was  sufficient,  after 
verdict,  to  warrant  judgment  thereon." 

In  U.  S.  V.  Britton,  107  U.  S.  655,  the 
questions :  — 

"  1.  Whether  it  was  necessary,  in  tlie 
counts  of  said  indictment  charging  a 
fraudulent  purchase  by  the  defendant  of 
certain  shares  of  the  capital  stock  of  said 
association,  to  state  for  whose  use  the 
purchase  was  made,  and  whether,  where 
it  is  charged  in  the  indictment  that  the 
purchase  of  stock  was  made  for  the  use 
of  tlie  bank,  such  averment  vitiates  the 
indictment. 

"2.  Whether  it  was  necessary  in  the 
said  counts  to  allege  that  the  purchase  of 
stock  was  not  made  in  order  to  prevent 
loss  on  some  previously  contracted  debt." 

"  5.  Whether  the  counts  of  said  in- 
dictment charging  the  fraudulent  pur- 
chase by  the  defendant,  as  president  of 
said  banking  association,  of  certain  shares 
of  stock  '  in  trust  for  the  use  of  said  asso- 
ciation, and  whicli  siiid  shares  of  stock 
were  not  purchaseil  as  aforesaid  in  order 
to  prevent  loss  upon  any  debts  theretofore 
contracted  with  said  association  in  good 
faith,' alleged  with  sufficient  certainty  an 
offence  under  snid  Section  520!)  of  the 
Revised  Statutes  of  the  United  States. 

"6.  Whether  count  numbered  116  of 
the  said  indictment  charges  with  sufficient 
certainty  an  offense  under  said  Section 


20  Wilson    V.    Barnum,    8    How.    258;     U.  S.  COO ;  Waterville /•.  Van  Slyke,  116 
California  A.  S.  P.   Co.  v.  Molitor,  113     U.  S.  099. 
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certain  facts  constitute  fraud.^^    It  has  been  intimated  that  no 


5209  of  the  Revised  Statutes  of  the  United 
States. 

"  7.  Whether  it  is  necessary,  in  an  in- 
dictment under  Section  5209  of  the  Re- 
vised Statutes  charging  wilful  misappli- 
cation of  the  funds  of  a  banking  associa- 
tion, to  allege  that  such  niisapphcalion 
was  with  intent  to  defraud. 

"8.  Whether  the  purchase  of  stock 
in  violation  of  Section  5201  of  the  He- 
vised  Statutes  of  the  United  States,  if 
made  with  intent  to  defraud,  and  by  one 
or  more  of  tlie  officers  of  the  bank  named 
in  said  Section  5209  of  the  Revised  Stat- 
utes, is  a  crime  punishable  under  the  lat- 
ter section. 

"  9.  Wliether  tliose  counts  which  cover 
alleged  false  entries  sufficiently  state  an 
offense  under  Section  5209." 

In  U.  S.  V.  Curtis,  107  U.  S.  671,  the 
question. — "Whether  the  notary  pub- 
lic wliose  connnission  is  from  the  State, 
was,  at  the  respective  dates  of  the  oaths 
taken  by  Curtis,  authorized  by  the  laws 
of  the  United  States  to  administer  such 
oaths." 

In  Bartholow  v.  Trustees,  105  U.  S.  6, 
the  questions :  — 

"  1.  Whether  the  defendant  had  au- 
thority, under  the  Constitution  and  laws 
of  the  State  of  Illinois,  at  the  time  said 
subscription  was  made,  to  subscribe  to  tlie 
capital  stock  of  the  Carroll  &  St.  Louis 
Railroad  Company,  all  the  facts  averred 
in  the  declaration  being  true. 

"2  Whetiier  tlie  several  provisions  of 
the  act  which  authorized  tlie  defendants 
to  hold  an  election,  subscribe  stock,  and 
issue  and  deliver  bonds  to  aid  m  the 
construction  of  said  railroad,  were  un- 
constitutional. 

"3.  Whether  such  subscription  by  de- 
fendant to  the  stock  of  said  company, 
and  the  taxes  authorized  to  be  assessed, 
and  collected  under  the  act  mentioned, 
were  for  corporate  purposes. 

"  4.  Wliether  the  plaintiff,  being  a  bona 
fide  holder  for  value,  the  defendant  is 
estopped  by  tlie  recitals  in  the  bonds 
from  denj'ing  they  were  lawfully  issued, 
as  stated  therein,  and  in  full  compliance 
with  the  Constitution  of  the  State." 


In  U.  S.  17.  Ambrose,  108  U.  S.  336,  the 
questions:  — 

"  1.  Whether  the  instrument  set  forth 
in  the  first  count  of  indictment,  and  al- 
leged therein  to  have  been  subscribed 
and  sworn  to  by  the  defendant,  was  a 
written  declaration  within  the  meaning  of 
Section  5392  of  the  Revised  Statutes  of 
the  United  States. 

"  2.  Whether  the  instrument  set  forth 
in  the  second  count  of  the  indictment, 
and  alleged  therein  to  have  been  sub- 
scribed and  sworn  to  by  the  defendant, 
was  a  written  declaration  witiiin  the 
meaning  of  Section  5392  of  the  Revised 
Statutes  of  the  United  States. 

"  3.  Whether  the  instrument  set  forth 
in  the  third  count  of  indictment,  and 
alleged  therein  to  have  been  subscribed 
and  sworn  to  by  the  defendant,  was  a 
written  declaration  within  the  meaning 
of  Section  5.392  of  the  Revised  Statutes 
of  the  United  States. 

"  4.  Whether  the  instrument  set  forth 
in  the  fourth  count  of  the  indictment,  and 
alleged  therein  to  have  been  subscribed 
and  sworn  to  by  the  defendant,  was  a 
written  certificate  within  the  meaning  of 
Section  5392  of  the  Revised  Statutes  of 
the  United  States." 

In  U.  S.  V.  Gale,  109  U.  S.  65,  the 
questions  :  — 

"  1.  Whether  Sections  5512  and  5515 
of  the  Revised  Statutes  of  tlie  United 
States,  on  which  sucii  indictment  was 
founded,  are  repugnant  to  and  in  vio- 
lation of  the  Constitution  of  the  United 
States. 

"  2.  Whether  Section  820  of  the  Revi.-ed 
Statutes  of  the  United  States  is  re-,fUg- 
nant  to  and  in  violation  of  tlie  Consti- 
tution of  the  United  States 

"  3.  Whetiier  judgment  of  tliis  court 
could  be  rendered  against  the  dcf'end.ints 
on  an  indictment  found  by  a  grand  jury 
impanelled  and  sworn  under  the  section 
aforesaid. 

"  Whether  the  indictment  aforesaid 
charges  any  offence  for  which  judgment 
could  be  rendered  against  the  defendants 
in  this  court  uniler  the  Constitution  and 
laws  of  the  United  States." 


21  Jewell  V.  Knight,  123  U.  S.  426 ;  Smith  v.  Craft,  123  U.  S.  436. 
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question  of  practice  will  be  thus  determiiied.22     But  the  right  to 


In  U.  S.  i;.  Waddell,  112  U.  S.  76,  the 
questions :  — 

"  1.  Whether  Section  5508  of  the  Re- 
vised Statutes  is  a  constitutional  and 
valid  law. 

"•2.  Wlietlier  tlie  information  in  said 
cause  charged  any  offence  under  said 
Section  5508  of  tlie  Revised  Statutes  of 
the  United  States,  or  against  any  statute 
of  the  United  States. 

"  o.  Wliether  the  demurrer  to  said  in- 
formation was  well  taken,  and  should  be 
sustained  " 

In  U.  S.  I'.  Spiegel,  116  U.  S.  270,  the 
questions  :  — 

"  1.  Whether  the  indictment  states  an 
offence  created  by  the  laws  of  the  United 
States." 

"  4.  Whether  or  not  the  offer  on  the 
part  of  the  defence  to  prove  that  the 
stamps  named  in  the  indictment  fell  ac- 
cidentally from  the  casks,  and  were  not 
removed  by  any  person,  was  properly 
overruled. 

"  5.  Whether  the  exception  taken  to 
that  portion  of  the  charge  to  the  jury 
where  it  was  said,  '  It  is  sufficient  to 
make  the  possession  of  the  stamps  un- 
lawful if  tiiey  came  off  such  casks  with- 
out being  destroyed,  whether  they  came 
off  by  accident  or  design,'  was  properly 
overruled." 

"  7.  Whether,  in  a  prosecution  for  hav- 
ing in  possession  stamps  removed  from 
casks  of  imported  spirits  in  violation  of 
the  laws  of  1879,  ch.  125,  §  12,  it  is  neces- 
sary for  the  prosecution  to  aver  that  the 
stamps  so  removed  had  been  removed  by 
some  person. 

"  8.  Wliether  the  indictment  is  suffi- 
cient to  warrant  judgment  upon  the 
verdict."* 

In  California  Paving  Co.  v.  Molitor,  113 
U.  S.  OOU,  the  question,  "  Whether  the  de- 
fendant Molitor,  by  constructing  the  said 
pavement  in  all  respects  in  tlie  manner 
liereinbufore  stated,  is  guilty  of  violating 
tlie  injunction  granted  and  made  perpet- 
ual by  tlie  decree  in  this  case." 

In  Mackin  v.  U.  S.,  117  U.  S.  348,  the 
questions  :  — 


"  1.  Whether  the  crimes,  or  any  of 
them,  charged  against  tlie  defendants  in 
the  counts  of  tlie  information,  are  infa- 
mous crimes  within  the  meaning  of  the 
Fifth  Article  of  Amendment  to  the  Consti- 
tution of  the  United  States. 

"  2.  Whether  the  defendants  can  or  not 
be  held  to  answer  in  the  courts  of  the 
United  States  for  the  crimes  charged,  or 
any  of  them,  against  them  herein,  other- 
wise than  on  the  presentment  or  indict- 
ment of  a  grand  jury." 

In  U.  S.  V.  Ivagama,  118  U.  S.  375,  six 
questions  certified,  the  point  of  them  all 
well  set  out  in  the  third  and  sixth  :  — 

"3.  Whether  the  provisions  of  said 
Section  nine  (of  the  Act  of  Congress 
of  March  3,  1885),  making  it  a  crime 
for  one  Indian  to  commit  murder  upon 
another  Indian,  upon  an  Indian  reser- 
vation situated  wholly  within  the  lim- 
its of  a  State  of  tlie  Union,  and  making 
such  Indian  so  committing  the  crime  of 
murder  within  and  upon  such  Indian 
reservation,  '  subject  to  the  same  laws,' 
and  subject  to  be  '  tried  in  the  same 
courts,  and  in  the  same  manner,  and  sub- 
ject to  the  same  penalties  as  are  all  other 
persons  '  committing  the  crime  of  murder 
'  within  the  exclusive  jurisdiction  of  the 
United  States,'  is  a  constitutional  and 
valid  law  of  the  United  States."     And 

"6.  Whether  the  courts  of  the  United 
States  have  jurisdiction  or  anthorit}'  to 
try  and  punish  an  Indian  belonging  to 
an  Indian  tribe  for  committing  the  crime 
of  murder  upon  another  Indian  belonging 
to  the  same  Indian  tribe,  both  sust;iining 
the  usual  tribal  relations,  said  crime  hav- 
ing been  committed  upon  an  Indian  reser- 
vation made  and  set  apart  for  the  use  of 
tlie  Indian  tribe  to  which  said  Indians 
both  belong." 

In  U  S.  V.  Rauscher,  119  U.  S.  407, 
the  questions  •  — 

"  1  The  prisoner  having  been  extra- 
dited upon  a  charge  of  murder  on  the 
high  seas,  of  one  Janssen,  under  Section 
6.389  of  the  Revised  Statutes,  had  the  Cir- 
cuit Court  of  the  Siiiithcrn  District  of  New 
York  jurisdiction  to  put  him  to  trial  upon 


22  Devereanx  i-.  Marr,  12  Wheat.  212  ;     v.  Rraden.  10  Pet.  286;  Packer  v.  Nixon, 
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the  continuauce  of  an  interlocutory  injunction  has  thus  been  de- 


an indictment  under  Section  5.347  of  the 
Revised  Statutes,  charging  hiui  with  cruel 
and  unusual  punishment  of  the  same  man, 
he  being  one  of  tlie  crew  of  an  American 
vessel  of  which  the  defendant  was  an  of- 
ficer, and  such  punishment  consisting  of 
the  identical  acts  proved  in  the  extradi- 
tion proceedings'? 

"  2.  Did  or  not  the  prisoner,  under 
the  extradition  treaty  with  Great  Britain, 
having  been  surrendered  upon  a  charge 
of  murder,  acquire  a  right  to  be  exempt 
from  prosecution  upon  the  charge  set 
forth  in  tlie  indictment,  without  being 
first  afforded  an  opportunity  to  return 
to  Great  Britain  ? 

"  .3.  Was  it  error  on  the  part  of  the 
trial  judge  to  overrule  a  plea  to  the  juris- 
diction of  the  court  to  try  the  indictment 
under  Section  5347  of  the  Revised  Stat- 
utes of  the  United  States,  charging  the 
accused  with  cruel  and  unusual  punish- 
ment of  one  Janssen,  one  of  the  crew  of  a 
vessel  of  whicli  accused  was  an  officer,  it 
having  been  established  upon  said  plea 
that  the  accused  was  extradited  under 
tlie  extradition  treaty  with  Great  Brit- 
ain, upon  the  charge  of  murder  of  the 
same  Janssen,  under  Section  5339  of  the 
Revised  Statutes  of  the  United  States'? 

"  4.  Was  it  error  on  the  part  of  the 
trial  judge  to  refuse  to  direct  a  verdict  of 
acquittal,  after  it  had  been  proven  that 
the  accused  was  extradited  under  the  ex- 
tradition treaty  with  Great  Britain,  upon 
the  charge  of  murder,  it  also  appearing 
that  in  tlie  proceedings  preliminary  to  the 
warrant  of  extradition  the  same  act  was 
investigated,  and  tiie  same  witnesses  ex- 
amined, as  at  the  trial  ?  " 

In  U.  S.  V.  Northway,  120  U.  S.  327, 
the  questions  :  — 

"  1.  Whetlier  either  of  said  counts 
charges  defendant  with  an  offence  un- 
der tlie  laws  of  the  United  States. 

"  2.  Whether  the  charging  of  the  de- 
fendants witli  committing  the  acts  therein 
charged  against  him  as  'president  and 
agent,'  did  not  vitiate  said  counts  of  said 
indictment. 

"3.  Whether,  under  Section  5209  of 
the  Revised  Statutes  of  the  United 
States,  it  was  necessary  in  the  indict- 
ment  to    charge   that   the   moneys   and 


funds  alleged  to  have  been  embezzled 
and  misapplied,  or  either,  had  been  pre- 
viously intrusted  to  the  defendant. 

"  4.  Whether  it  is  necessary,  in  char- 
ging said  defendant  with  aiding  and  abet- 
ting Sylvester  T.  Fuller,  cashier  of.  said 
bank,  as  in  counts  sixteen,  twenty-eight, 
and  forty-six,  with  the  misapplication  of 
the  funds  of  said  bank,  to  charge  that  the 
defendant  then  and  there  knew  that  said 
Fuller  was  such  cashier. 

"  5.  Whether  said  second  count  suflS- 
ciently  describes  and  identifies  the  crime 
of  abstracting  the  funds  of  the  bank, 
created  by  the  Act  of  Congress. 

"6.  Whether  the  indictment  suffi- 
ciently states  that  the  Second  National 
Bank  of  Jefferson  was  organized  under 
the  National  Banking  Act,  or  to  carry  on 
the  business  of  banking  under  a  law  of 
the  United  States." 

In  Enfield  v.  Jordan,  119  U.  S.  680,  the 
questions  :  — 

"  1.  Whether  the  incorporated  town 
of  Enfield  had  power  to  vote  and  issue 
the  bonds  and  coupons  in  controversy 
under  any  of  the  provisions  of  the  acts 
above  specified. 

"  2.  More  particularly,  whether  said 
town  had  said  power  under  the  10th  Sec- 
tion of  the  amendment  of  the  railway 
company's  charter,  approved  Feb.  24, 
1869." 

"  4.  In  case  there  was  power  in  the 
town  under  said  laws  to  vote  and  issue 
said  bonds  and  coupous,  whether  one  of 
said  bonds  and  the  coupons  thereto  be- 
longing, were  void  in  the  hands  of  plain- 
tiff in  tills  suit,  by  reason  of  one  Post  hav- 
ing litigated  it  in  the  State  courts  of 
Illinois." 

In  U.  S.  V.  Arjona,  120  U.  S.  479,  the 
questions  :  — 

"  1.  Whether  the  third  Section  of  the 
Statute  (Act  of  May  16,  1884,  ch.  52,  23 
St.  at  L.  22)  is  constitutional. 

"2.  Whether  the  sixth  Section  is  con- 
stitutional so  far  at  it  relates  to  '  foreign 
banks  and  corporations.' 

"  3.  Whether  the  counterfeiting  within 
the  United  States  of  the  notes  of  a  for- 
eign bank  or  corporation  can  be  consti- 
tutionally made  by  Congress  an  offence 
against  the  law  of  nations. 
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termined ;  -^  and  although  a  division  of  opinion  on  a  motion  for 


"  4.  Whether  tlie  obligations  of  the 
law  of  nations,  as  referred  to  in  tiie  Con- 
stitution of  the  United  States,  include  the 
punishment  of  counterfeiting  the  notes 
of  a  foreign  bank  or  corporation,  or  of 
having  in  possession  a  plate  from  which 
may  be  printed  counterfeits  of  the  notes 
of  a  foreign  bank  or  corporation,  as  men- 
tioned in  the  third  and  sixth  Sections, 
'unless  it  ai)pear  or  is  alleged  in  the  in- 
dictment that  the  notes  of  said  foreign 
bank  or  corporation  are  the  notes  or 
money  of  issue  of  a  foreign  government, 
prince,  potentate,  state,  or  power.' 

"5.  Wliether,  if  there  is  power  to  '  so 
define  the  law  of  nations,'  as  to  include 
the  offences  mentioned  in  the  third  and 
sixth  Sections,  it  is  not  necessary,  in  or- 
der '  to  define'  the  offence,  that  it  be  de- 
clared in  the  statute  itself 'to  be  an  of- 
fence against  the  law  of  nations.' 

"6.  Whetiier  the  indictment  is  suf- 
ficient in  law." 

In  U.  S.  V.  Le  Bris,  121  U.  S.  278,  tlie 
questions  :  — 

"  1.  Is  the  reservation  of  the  Red 
Lake  and  Pembina  Indians  in  Polk 
Countj,  Minnesota,  Indian  Country, 
within  the  meaning  of  Section  2139 
of  the  Revised  Statutes  of  the  United 
States." 

In  U.  S.  V.  Hess,  124  U.  S.  483,  the 
questions  :  — 

"  1.  Does  the  second  count  of  the  in- 
dictment sufficiently  describe  an  offense 
under  Section  5480,  Revised  Statutes. 

"  2.  If  there  is  any  defect  or  imperfec- 
tion in  the  second  count  of  the  mdict- 
ment,  is  it  in  matter  of  form  only,  not 
tending  to  the  prejudice  of  the  defendant, 
and  within  the  provisions  of  Section  1025 
of  the  Revised  Statutes  ? 

"  3.  If  there  is  a  defect  or  imperfection 
in  the  second  count  of  tlie  indictment,  is 
it  aided  and  cured  by  the  verdict '  " 

In  U.  S.  V.  Reisinger,  128  U.  S.  398,  the 
question,  "  Whether  the  defendant  could 
be  legally  convicted  and  punished  under 
the  said  indictment  and  the  acts  of  Con- 
gress aforesaid,  the  said  recited  Act  of 
June  20,  1878,  entitled  '  An  Act  relating 
to  claim  agents  and  attorneys  in  pension 


cases,'  having  been  expressly  rejiealed 
by  the  Act  of  July  4,  1884,  without  an^' 
saving  clause  or  reservation  of  the  right 
to  prosecute  or  punish  for  offences  in  vio- 
lation of  said  Act  of  June  20,  1878,  com- 
mitted prior  to  the  repeal  thereof." 

In  Hosford  v.  Germania  Fire  Ins.  Co., 
127  U.  S.  39y,  the  questions  •  — 

"  2.  Whether  the  fact  that  delinquent 
taxes  on  the  mill  to  the  amount  of  §320.40 
were  due  and  unpaid  at  the  time  the  ap- 
plication for  insurance  on  the  property 
destroyed  was  made,  and  that  fact  was 
not  disclosed  by  the  applicants  to  the  in- 
surers, will  defeat  the  plaintiff's  right  to 
recover. 

"  3.  Whether  the  fact  that  smoking 
was  done  in  the  mill,  the  proprietor  of  tlie 
mill  being  one  that  smoked,  notwithstand- 
ing the  plaintiffs  had  stated  in  their  ap- 
plication for  msurance  that  smoking  was 
forbid  therein,  will  defeat  their  right  to 
recover,  the  fire  which  destroyed  the 
property  not  havmg  originated  from  that 
cause." 

In  Fire  Insurance  Assoc,  v.  Wick- 
ham,  128  U.  S.  426,  the  court  answered 
the  following  question:  "On  the  facts 
stated  in  the  foregoing  record,  was  the 
parol  testimony  offered  in  evidence  by 
the  plaintiffs  admissible  to  vary  and  con- 
tradict the  certificate  of  January  19,  1884, 
Exhibit  QQ,  and  the  receipts  and  drafts 
hereinbefore  set  forth  ?  " 

In  U.  S.  V.  Lacher,  134  U.  S.  624,  the 
questions  .  — 

"2.  Whether  the  embezzlement  by 
a  person  employed  in  a  department  of 
the  postal  service,  of  a  letter  intended  to  be 
conveyed  by  mail  and  containing  an  ar- 
ticle of  value,  which  shall  have  come  mto 
the  possession  of  such  person,  is  made 
an  offence  against  the  United  States  by 
Section  5467  of  the  Revised  Statutes  of 
the  United  States,  and  whether  any 
penalty  is  prescribed  for  such  embezzle- 
ment by  said  section." 

In  U.  S.  V.  Chase,  135  U.  S.  255,  the 
questions  •  — 

"  1.  Is  the  knowingly  depositing  in 
the  mails  of  an  obscene  letter,  enclosed 
in  an  envelope  or  wrapper  upon  which 


2a  U.  S.  V.  Chicago,  7  How.  185. 
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there  is  nothing  but  the  name  and  ad- 
dress of  the  person  to  whom  tlie  letter  is 
written,  an  offence  within  the  act  of  July 
12,  1876,  ch.  186' 

"2.  Does  tliis  indictment  allege  that 
tlie  defendant  deposited,  or  caused  to  be 
deposited,  for  mailing  or  delivery,  any- 
thing declared  to  be  non-mailable  matter 
by  that  act  or  by  any  law  of  the  United 
States  ?  " 

In  U.  S.  V.  Brewer,  139  U.  S.  278,  the 
questions :  — 

"  3.  Whether  the  laws  of  the  State  of 
Tennessee  imposed  upon  said  defendants, 
as  such  returning  officer  and  judges  of 
election,  at  the  said  election,  the  duty, 
when  the  election  was  finished  and  after 
the  polls  were  closed,  of  opening  the 
ballot-box  used  at  the  said  election,  at 
the  place  of  holding  the  same,  to  wit,  at 
the  place  where  the  ballots  of  said  elec- 
tion were  cast. 

"  4.  Whether,  under  the  laws  of  the 
State  of  Tennessee,  it  was  a  violation  of 
duty  imposed  upon  the  defendants,  as 
such  judges  and  oflScer  of  election,  at 
tlie  said  election,  for  said  defendants, 
when  the  said  election  was  finished  and 
after  the  polls  were  closed,  to  remove  the 
ballot-box  used  at  said  election  from  the 
place  where  the  same  was  held,  and 
where  the  ballots  were  cast  at  said  elec- 
tion, to  another  place,  for  the  purpose  of 
opening  the  said  ballot-box  and  reading 
aloud  the  names  of  tlie  persons  appearing 
on  each  ballot,  as  contemplated  by  Sec- 
tion 1068  of  the  Code  of  Tennessee  (Mil- 
liken  &  Vertree's  edition). 

"  .5.  VVliether  it  was  the  duty,  under 
the  laws  of  the  State  of  Tennessee,  of  the 
said  defendants,  as  judges  and  officer  of 
the  said  election,  after  the  same  was  fin- 
ished and  after  the  polls  at  said  election 
were  closed,  to  open  the  ballot-box  used 
at  said  election,  to  wit,  at  the  southeast 
corner  of  Gayoso  and  Second  Streets,  in 
Memphis,  Tennessee,  the  same  being  the 
duly  designated  place  of  holding  said  elec- 
tion, and  the  place  where  said  election  was 
belli,  and  to  there  read  aloud  the  names 
of  the  i)ersons  appearing  on  each  ballot 
cast  at  said  election,  as  contemplated 
by  said  Section  1068  of  the  Code  of 
Tennessee. 


"6.  Whether  it  was  a  violation  of  duty 
imposed  by  the  laws  of  the  State  of  Ten- 
nessee upon  the  defendants  as  judges  and 
officer  of  said  election,  when  the  same 
was  finished,  and  after  the  polls  at  said 
election  were  closed,  and  before  the  count- 
ing of  the  votes  cast  at  said  election,  to 
remove  the  said  ballot-box  from  the  south- 
east corner  of  Gayoso  and  Second  Streets, 
in  Memphis,  Tennessee,  that  being  the 
designated  place  of  holding  said  election 
and  the  place  where  the  same  was  held, 
for  the  purpose  of  opening  the  said  ballot- 
box  and  reading  aloud  the  names  of  the 
persons  appearing  on  each  ballot  cast  at 
said  election,  as  contemplated  by  said 
Section  1068  of  the  Code  of  Tennessee. 

"  7.  Whether  it  was  a  neglect  or  refusal 
of  duty  imposed  by  the  laws  of  the  State 
of  Tennessee  upon  the  defendants,  as 
judges  and  officer  of  the  said  election, 
when  the  same  was  finished,  and  after  the 
polls  at  said  election  were  closed,  and  be- 
fore the  counting  of  the  votes  cast  at 
said  election,  to  fail  to  open  the  ballot- 
box  used  at  said  election  at  the  southeast 
corner  of  Gayoso  and  Second  Streets,  in 
Memphis,  Tennessee,  that  being  the  duly 
designated  place  of  holding  said  election, 
and  the  place  where  the  same  was  held, 
and  to  there  read  aloud  the  names  of  the 
persons  appearing  on  each  ballot  cast  at 
said  election,  as  contemplated  by  said 
Section  1068  of  said  Code  of  Tennessee." 

The  Supreme  Court  has  refused  to  an- 
swer the  following  questions  :  — 

In  Koss  V.  Triplett,  3  Wheat.  GOO;  a 
question  certified  by  the  judges  of  Cir- 
cuit Court  for  the  District  of  Columbia, 
upon  a  question  which  occurred  in  the 
cause  under  the  Judiciary  Act  of  1802, 
ch.  291  (xxxi.),  §6. 

In  U.  S.  V.  Lancaster,  5  Wheat.  434;  a 
question  in  a  case  over  which  one  of  the 
judges  below  had  no  jurisdiction. 

In  U.  S.  V.  Daniel,  6  Wheat.  542  ;  and 
in  Grant  v.  Kaymond,  6  Pet.  218;  the 
question,  whether  amotion  for  a  new  trial 
should  be  granted. 

In  Devereaux  v.  Marr,  12  Wheat.  212  ; 
the  question  as  to  the  amount  of  a  bond 
which  should  be  required  on  a  writ  of 
error. 

In  Wolf  I'.  Usher,  3  Pet.  269 ;  where 
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Courtj^"*  it  has  been  when  the  parties  filed  a  stipulation  that  the  case 


the  point  on  which  the  judges  of  the  Cir- 
cuit Court  divided  in  opinion  was  not  cer- 
tified, hut  the  point  of  difference  was  to 
be  ascertained  from  tiie  wiiole  record  ;  the 
court  refused  to  take  jurisdiction  of  the 
case. 

In  Saunders  v.  Gould,  4  Pet.  392 ;  where 
the  wlioIe  case,  and  not  a  jxiint  or 
points  in  the  case,  had  been  adjourned 
from  the  Circuit  Court  to  the  Supreme 
Court. 

In  Grant  et  al.  v.  Raymond,  6  Pet.  218; 
wliere  on  a  motion  for  a  new  trial,  the 
opinions  of  the  two  judges  of  the  Circuit 
Court  were  opposed  upon  questions  pre- 
sented for  the  decision  of  the  court,  ex- 
cepted to  on  the  trial,  as  stated  in  tlie 
bill  of  exceptions,  as  prepared  by  de- 
fendants.    The  question  is  not  reported. 

In  U.  S.  V.  Bailey,  9  Pet.  267  ;  where 
the  question  is  not  reported.  The  counsel 
for  prisoner  moved  tiie  court  to  instruct 
jury  tiiat  the  evidence  did  not  conduce  to 
establish  the  offense  denounced  by  the 
first  section  of  the  Act  of  Congress  of  3rd 
March,  1823,  entitled  "  An  Act  for  the 
punishment  of  frauds  committed  on  the 
government  of  the  United  States,"  nor 
any  otiier  act  of  Congress  under  which  the 
indictment  was  framed ;  which  motion 
the  attorney  of  the  United  States  opjiosed  ; 
and  on  this  question  the  judges  were  di- 
vided and  tlieir  opinions  opposed. 

In  Davis  v.  Rraden,  10  Pet.  286,  the 
question  ;  "  Can  an  action  of  detinue, 
founded  on  a  wrongful  detention  of  prop- 
erty, be  revived  against  rlie  executor  or 
administrator  of  a  deceased  defendant  1 " 

In  Smith  r.  Vaughan,  10  Pet.  366,  the 
question  :  "  Whetlier  a  plaintiff  in  eject- 
ment shall  be  permitted  to  enlarge  the 
term  of  the  demise,  in  an  action  of  eject- 
ment," because  within  the  discretion  of 
the  court  to  which  a  motion  for  the  pur- 
pose is  submitted. 

In  Packer  v.  Nixon,  10  Pet.  408,  the 
questions :  — 

•'  1.  Whether  it  is  necessary  that  an 
affidavit  be  made  to  the  pleas  in  bar 
to  the  petition  of  John  A.  Brown,  or 
to  any  part  thereof,  and  if  so,  to  what 
part." 


2.  Whether  a  motion  for  a  rule  to 
show  cause  why  certain  parties  should 
not  be  required  to  elect  on  wliich  petition 
or  bill  they  will  proceed,  and  to  abide  by 
the  one  elected  and  abandon  tlie  otiier, 
ought  to  be  granted. 

In  Wliite  V.  Turk,  12  Pet.  238,  the 
questions  :  — 

"  1.  Whether  the  omission  to  name  in 
the  bond  the  sum  called  for  in  the  execu- 
tion, and  the  naming  of  a  different  sum, 
does  not  vitiate  it. 

"2.  Whether  the  omission  to  state  in 
the  bond  the  court  before  which  the 
defendant  is  to  appear,  take  the  oath  of 
insolvency,  or  surrender  his  property,  does 
not  vitiate  it. 

"  3.  Wliether  the  omission  to  set  out  in 
the  bond  the  writ  of  execution,  or  refer 
to  it,  does  not  vitiate  it. 

"4  Whether  the  proceedings  atithor- 
ized  by  the  statutes  of  the  State  of  Ten- 
nessee, passed  in  1824,  ch.  17  ;  and  in 
182.5,  ch.  67,  can  apply  to  the  Federal 
courts. 

"  5.  Whether  on  account  of  the  above 
defects,  the  bond  is  not  void  ;  and  the 
proceedings  on  it,  under  the  above  stat- 
utes, consequently  a  nullity." 

In  U.  S.  V.  Briggs,  5  How.  208,  the 
question,  whether  a  demurrer  should  be 
sustained. 

In  Nesmith  v.  Sheldon,  6  How.  41,  the 
questions  :  — 

"  1.  Whether  the  banking  associations 
organized  under  the  Act  of  tiie  Legisla- 
ture of  the  State  of  JMicliigan,  entitled 
'An  Act  to  organize  and  regulate  bank- 
ing associations,'  approved  March  15, 
1837,  and  the  amended  act  entitled  '  An 
Act  to  amend  an  act  entitled  "  An  Act 
to  organize  and  regulate  banking  as- 
sociations and  for  other  purposes,"'  ap- 
proved December  30th,  1837,  were  or  were 
not  corporations  or  bodies  corporate, 
within  the  meaning  of  the  Constitution 
of  the  State  of  Michigan. 

"  2.  Whether  said  acts  of  the  Legisla- 
ture, or  either  of  them,  are  in  accordance 
with  the  provisions  of  the  constitution  of 
the  State  and  valid,  or  contrar\-  thereto 
and  void,  m  whole  or  in  part." 


2«  U.  S.  V.  Daniel,  6  Wheat  542  ;  Jones  v.  Van  Zandt,  5  How.  215. 
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"  3.  And  if  so  much  and  such  parts  of 
said  acts  as  purport  to  create  corporations, 
or  bodies  corporate,  are  repugnant  to  the 
constitution  and  void,  whether  the  re- 
maining parts  of  said  acts  are  not  vaUd, 
and  the  directors  and  stockliolders  of  the 
association,  set  out  in  the  bill,  liable  for 
the  debts  thereof,  according  to  tlie  provis- 
ions of  said  amended  act. 

"  4.  Wiietlier  the  stockholders  of  the 
Detroit  City  Bank  are,  or  are  not,  liable 
in  tiieir  individual  capacity,  as  corpora- 
tors, or  as  members  of  a  joint  stock  asso- 
ciation, company,  orcopartnersliip,  to  pay 
the  debts  due  to  the  complainants,  as  set 
forth  in  the  bill. 

"  5.  Whetlier  the  defendants  are,  or 
are  not,  liable  to  pay  the  debt  due  to 
the  complainants,  set  out  in  the  bill  of 
complaint." 

And  certain  points  raised  in  opposition 
thereto  by  tlie  defendants.  The  Su- 
preme Court  refused  to  answer  these 
questions,  on  the  ground  that  the  whole 
case  was  thus  certified. 

In  Luther  v.  Borden,  7  How.  1,  47  ;  the 
questions  are  not  reported.  Chief  Justice 
Taney  said  :  — 

"  It  appears,  on  the  face  of  the  record, 
that  tlie  division  was  merely  formal,  and 
that  the  whole  case  has  been  transferred 
to  this  court,  and  a  multitude  of  points 
(twenty-nine  in  number)  presented  for  its 
decision.  We  have  repeatedly  decided 
that  this  mode  of  proceeding  is  not  war- 
ranted by  the  act  of  Congress  authorizing 
the  justices  of  a  circuit  court  to  certify  to 
the  Supreme  Court  a  question  of  law 
which  arose  at  the  trial,  and  upon  which 
they  differed  in  opinion.  And  many  cases 
in  which,  like  the  present  one,  the  whole 
case  was  certified,  have  been  dismissed 
for  want  of  jurisdiction.  The  same  dis- 
position must  be  made  of  this." 

In  Sadler  v.  Hoover,  7  How.  646,  the 
question  is  not  reported. 

In  Wilson  v.  Barnum,  8  How.  258; 
the  question  :  "  Whether,  according  to  the 
true  construction  of  the  Woodward  pat- 
ent, as  amended,  the  machines  made  or 
used  by  the  defendant,  at  the  time  of 
filing  the  bill,  or  either  of  them  singly, 


do  or  do  not  infringe  the  said  amended 
letters-patent." 

In  Dennistoun  v.  Stewart,  18  How. 
565 ;  the  questions  :  — 

"1.  Whether  the  firm  of  Dennistoun, 
Wood  «&  Co.,  of  New  York,  or  tlie  plain- 
tiffs, were  bound  to  hold  the  said  bill  of 
lading  for  the  shipment  on  the  said 
'  Windsor  Castle  '  as  a  security  for  the  bill 
of  exchange  described  in  the  declaration  ; 
and  whether  any  amount  of  loss  arising 
to  the  said  defendant  from  their  failure  to 
hold  the  said  bill  for  the  purpose  of  secur- 
ing the  proceeds  of  the  cotton  specified 
therein,  for  the  payment  of  the  bill  of 
exchange  described  in  the  declaration, 
can  be  used  as  a  defence  against  the  bill 
or  any  part  thereof. 

"  2.  Whetlier  the  said  Dennistoun  & 
Co.  were  required  to  hold  the  said  bill  of 
lading  as  a  security  for  any  bill  of  ex- 
change drawn  by  the  defendant  or  his 
agents  upon  the  said  shipment  of  cotton, 
other  than  those  to  which  the  same  was 
attached,  or  of  which  they,  the  said  plain- 
tiffs, had  specific  and  direct  notice  at  the 
time  of  the  settlement  with  Byrne,  in  the 
manner  stated  in  the  depositions ;  and 
whether  notice  to  Dennistoun,  Wood  & 
Co.  in  New  York  was  operative  as  a  no- 
tice to  the  plaintiffs  in  Liverpool,  though 
no  notice  was  received  by  the  house  in 
Liverpool,  of  such  outstanding  bill  be- 
fore said  settlement. 

"3.  Whether,  if  the  plaintiffs  surren- 
dered the  said  bill  of  lading  to  the  said 
Byrne,  under  a  promise  from  him  that  the 
proceeds  of  the  cotton  should  be  applied 
to  the  payment  of  bills  that  might  come 
forward,  and  that  this  bill  sliould  subse- 
qiienth-  come  forward  ;  and  that  the  plain- 
tiffs have  failed  to  sue  said  Byrne,  or  to 
take  any  other  legal  proceedings  against 
him,  and  that  the  said  Byrne  has  the  pro- 
ceeds of  tlie  cotton  more  than  sufficient 
to  pay  the  bill,  these  facts,  or  any  other 
facts  in  connection  therewith  that  are 
contained  in  the  said  testimony,  offer  any 
defense  against  the  case  of  the  plaintiflTs. 

"  4.  Whether  any  view  of  the  evidence 
introduced  upon  the  said  trial  and  hereto 
attached,  would  warrant  the  jury  in  find- 


26  Grant  v.  Raymond,  6  Pet.  218,  220. 
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questions  as  to  which  the  disagreement  is  certified  must  have 


ing  for  the  defendant,  upon  this  point  of 
the  defense  lo  tlie  case  or  the  plaintifls. 

"  T).  And  the  further  question  arose, 
whether  the  statute  of  Alabama,  regulat- 
ing the  dani.iges  upon  bills  of  exchange 
like  the  present,  returned  under  protest, 
regulates  the  rate  of  damage  in  this  case." 

In  U.  S.  V.  City  Bank  of  Columbus,  19 
How.  385;  the  question,  "Whether  the 
above-cited  letter  of  the  cashier  of  the 
City  Bank  of  Columbus,  written  without 
the  knowledge  of  the  directory,  though 
copied  at  the  time  of  its  date  in  the  letter- 
book  of  the  bank,  was  a  legal  and  valid  act 
and  authority." 

In  U.  S.  c."  Jackalow,  1  Black,  484  ;  the 
questions  certified  by  the  judges  below 
after  a  special  verdict,  which  the  Supreme 
Court  refused  to  answer,  upon  the  ground 
that  the  special  verdict  did  not  raise  the 
questions  certified,  are  not  reported. 

In  Havemeyer  r.  Board  of  Supervisors, 
3  Wall.  294,  the  question  :  — 

"  3.  Whether,  if  the  said  act  is  such  a 
general  law,  any  act  or  omission  of  the 
said  county,  its  officers,  or  electors,  short 
of  an  election  under  the  act,  after  the 
act  was  published  in  October,  1853,  will 
render  the  bonds  valid,  or  estop  the  de- 
fendant from  questioning  their  validity 
in  the  hands  of  bona  Jide  holders." 

In  Brobst  v.  Brobst,  4  Wall.  2;  the 
question  was  whether  the  four  co-de- 
fendants of  the  principal  defendants,  who 
claimed  by  deeds  under  him,  were  charge- 
able as  privies  to  his  fraud. 

In  U.  S.  V.  Kosenburgh,  7  Wall.  580 ; 
IT.  S.  V.  Averv,  18  Wall.  251;  and  U.  S. 
V.  Hamilton,  109  U.  S.  63;  the  question 
whether  an  indictment  should  be  quashed. 

In  U.  S.  r.  Wilson,  7  Pet.  150;  the 
question,  "  Can  the  court,  without  the 
allegation  of  either  party,  and  without 
evidence  ofl^ered,  decide  the  facts  that  he 
is  the  same  person  ;  that  the  act  pardoned 
is  the  same  with  tlie  one  now  charged  ; 
and  that  he  has  been  pardoned  for  that 
act  ?  " 

In  Bank  of  U.  S.  v.  Green,  6  Pet.  2G; 
the  questions  :  — 

"  1.  Whether  the  marshal's  poundage 
on  moneys  collected,  made  or  paid  on  ex- 
ecutions issued  out  of  a  Circuit  or  Dis- 
trict Court  of  the  United  States,  is  con- 
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fined  and  regulated  by  the  following 
words;  viz,  'for  sales  of  vessels  and 
other  property,  and  for  receiving  and 
paying  the  money,  for  any  sum  under 
five  hundred  dollars,  two  and  one-half 
per  cent;  for  any  larger  sum,  of  one  and 
one  quarter  upon  the  excess,'  in  the 
first  section  of  the  Act  of  Congress, 
passed  Feb.  28,  1799,  entitled, 'An  Act 
for  providing  compensation  for  the  mar- 
shal's clerks,  attorneys,  jurors,  and  wit- 
nesses in  the  courts  of  the  United  States, 
viz.,  for  all  other  services  not  herein 
enumerated,  except  as  shall  be  hereafter 
provided,  such  fees  and  compensation  as 
are  allowed  in  the  Supreme  Court  of  the 
State  where  such  services  are  rendered.' 

"  2.  If  regulated  by  the  words  first 
mentioned,  then,  whether  the  marshal's 
poundage  attaches  upon  a  levy  and  re- 
turn, where  afterwards  the  debt  shall 
be  paid  to  the  party,  or  only  accrued 
upon  a  sale,  and  receipt  of  the  money 
and  paying  it  over  b}'  him ;  or, 

"  3.  Whether  the  marshal's  poundage 
is  confirmed  by  the  before-mentioned 
words  in  the  proviso,  and  are  in  the 
cause  here  stated  to  be  regulated  by 
the  before-mentioned  law  of  Ohio. 

"4.  If  the  marshal's  poundage  in  the 
cause  here  stated  is  to  be  regulated  by 
the  law  of  Ohio,  then,  whether,  by  a  just 
construction  of  that  law.  poundage  is 
due  upon  the  levy  and  return  in  ques- 
tion ;  or, 

"  5.  Is  this  court  bound  by  the  con- 
struction of  that  law  given  by  the  Su- 
preme Court  of  Ohio  1  " 

In  Hannauer  v.  Woodruff,  10  Wall. 
482 ;  the  questions  :  — 

"  1.  Was  the  consideration  [certain 
bonds  issued  by  an  ordinance  of  the  con- 
vention which  attempted  to  carry  the 
State  of  Arkansas  out  of  the  I^ederal 
Union,  by  what  is  called  the  secession 
ordinance]  of  the  note  void  on  the  ground 
of  public  policy,  so  that  no  action  could 
be  sustained  on  it  in  the  Federal  courts  ? 

"  2.  If  the  bonds  were  a  sufficient  con- 
sideration to  sustain  the  action,  what  was 
the  measure  of  (hunnges  ?  " 

The  reason  for  the  refusal  was  that 
the  Supreme  Court  was  divided  in 
opinion. 
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actually  arisen,  and  not  be  hypothetical.^^    If  they  were  not  clearly 


In  Wilson  v.  Barnum,  8  How.  258,  the 
question,  whetlier  a  maciiine  is  substan- 
tially like  a  thing  patented  or  not. 

In  Pelhani  v.  Rose,  9  Wall.  103,  the 
question  :  — 

"  3.  Whether,  on  the  hypothesis  that 
alJ  tlie  matters,  as  set  forth  in  the  dec- 
laration, were  true,  the  judgment  and 
proceedings  in  the  District  Court,  as 
tiierein  stated,  would  estop  the  plaintiff 
to  maintain  an  action  on  the  promissory 
note  asiainst  the  maker." 

In  U.  S.  V.  Buzzo,  18  Wall.  125,  the 
question,  —  "  Whether  upon  the  facts 
stated  in  the  verdict,  the  instrument 
set  forth  in  the  information  was  subject 
to  a  stamn  when  issued." 

In  Wiggins  v.  Gray,  24  How.  303; 
the  question:  —  "Whether,  under  the 
circumstances  detailed,  this  court  (the  Cir- 
cuit Court)  has  authority  to  vacate  sum- 
marily, on  motion,  the  decree  of  the 
District  Court  of  the  United  States  for 
the  northern  district  of  California,  and 
remand  the  case  to  the  third  judicial 
district  of  the  State." 

In  Ogilvie  v.  Knox  Ins.  Co.,  18  How. 
577,  the  question  :  — 

2.  "  Will  the  fraud  of  the  agent  of 
the  Knox  Insurance  Company,  in  pro- 
curing said  subscriptions,  notes,  and  bills, 
if  sutKcient  to  avoid  said  subscriptions, 
notes,  and  bills,  as  against  said  Insurance 
Comi)any,  be  a  defence  against  the  com- 
plainants in  this  suit"?  " 

In  Silliman  v.  Hudson  River  Bridge 
Co.,  1  Black,  582 ;  the  questions  :  — 

1.  "  Whether  or  not  the  court,  under 
the  Constitution  and  laws  of  the  United 
States,  has  the  power  perpetually  to  re- 
strain the  erection  of  the  bridge  across 
the  Hudson  Kiver,  at  Albany,  proposed  to 
be  erected  by  the  defendants  in  the  man- 
ner provided  for  or  authorized  by  the  acts 
of  the  legislature  of  the  State  of  New 
York,  mentioned  in  the  pleadings  and 
proofs  herein,  in  case  the  plaintiff,  being 
the  owner  of  vessels  holding  coasting  li- 
censes, shows,  to  the  satisfaction  of  the 
court,  that  such  bridge,  if  erected,  will 
materially  obstruct,  delay,  or  hinder  such 
vessels  in  the  navigation   of  said   river 


while  engaged  in  commerce  between  said 
State  of  New  York  and  other  States. 

2.  "  Whether  or  not  evidence  in  this 
case  shows  that  the  bridge  in  controversy 
will,  if  erected,  constitute  a  material  ob- 
struction and  impediment  to  the  naviga- 
tion of  the  Hudson  River  for  the  vessels 
of  tlifc  plaintiff,  mentioned  in  the  plead- 
ings and  proofs. 

3.  "  Whether  or  not  the  defendant  is 
entitled  to  a  decree  dismissing  the  bill, 
on  the  ground  that  the  complainant  has 
an  adequate  remedy  at  law  for  all  injury 
he  may  sustain  by  reason  of  the  erection 
of  the  said  bridge,  should  the  same  be 
erected  as  proposed." 

In  U.  S.  V.  Britton,  107  U.  S.655;  the 
questions :  — 

"3.  Whether  it  was  necessary  in  the 
said  counts  to  set  forth  the  means  by 
which  the  defendant,  as  president  of  said 
bank,  possessed  himself  of  the  moneys  of 
the  bank,  which  he  employed  in  purchas- 
ing said  stock. 

"4.  Whether  it  was  necessary  to 
charge  in  the  said  counts  that  the  de- 
fendant, as  president  of  the  bank,  was 
in  possession  of  the  funds  of  the  bank, 
in  addition  to  charging  misapplication 
of  said  funds." 

In  Ex  parte  Tom  Tong,  108  U.  S.  556 ; 
the  questions :  — 

"  1.  Whether,  upon  the  facts  stated  in 
the  petition  filed  in  this  case,  a  writ  oi 
habeas  corpus  ought  to  have  been  issued 
by  this  court  according  to  the  prayer  of 
said  petition. 

"  2.  Whather,  upon  the  facts  stated  in 
the  petition  and  in  tiie  return  to  the  writ 
issued  herein,  said  petitioner  ought  to  be 
discharged  from  custody. 

"  3.  Whether,  assuming  said  ordinance 
set  out  in  the  petition  herein  to  be  void, 
the  petitioner  is  '  in  custody  in  violation 
of  the  Constitution,  or  of  a  law  or  treaty  of 
the  United  States,'  within  the  nieaning  of 
Section  758  of  the  Revise;l  Statutes  of  the 
United  States,  and  whether  he  ought  to 
be  discharged  on  that  ground. 

"  4.  Whether,  assuming  said  ordinance 
to  be  void,  the  court  is  forbidden  to  dis- 
charge the  petitioner  by  the  provisions  of 


26  Havenieyer  v.  Iowa  County,  3  Wall.  ^94;  Pelham  v.  Rose,  9  Wall.  103. 
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expressed,  the  Supreme  Court  would  decline  to  consider  the  case 


Section  753  of  the  Revised  Statutes  of  tiie 
United  Stales. 

"  o.  Whether  the  ordinancie  set  out  in 
the  petition  in  tiiis  case  is  void,  on  tiie 
ground  that  it  does  not  fix  any  terms  or 
conditions  upon  complying  witii  which 
the  petitioner  and  others  simihirly  situ- 
ated are  entitled,  absolutely,  to  a  license 
to  pursue  their  calling,  but  still  leaves  it 
in  the  discretion  of  the  board  of  super- 
visors to  pass,  or  refuse  to  pass,  a  resolu- 
tion granting  a  permit,  or  authorizing  the 
issue  of  a  license,  the  ordinance  only  al- 
lowing the  board  of  sujiervisors  to  pass  a 
resolution  granting  such  permit,  or  au- 
thorizing the  issue  of  a  license  in  its  dis- 
cretion, after  the  applicant  has  performed 
all  the  conditions  prescribed  by  said  ordi- 
nance, without  making  it  obligatory  upon 
the  board  to  pass  such  resolution. 

"6.  Whether  the  ordinance  set  out  in 
the  petition  is  void  on  the  ground  that  it  is 
unreasonable  in  its  requirements,  or  upon 
any  other  ground  apparent  upon  the  face 
of  tiie  ordinance,  or  appearing  in  the  peti- 
tion and  return,  or  in  the  record  herein." 

In  this  case  the  refusal  was  for  want 
of  jurisdiction  in  the  Supreme  Court,  be- 
cause the  questions  arose  upon  an  appli- 
cation for  the  writ  of  habects  corpus. 

In  Ex  finite  Clodomiro  Cota,  110  U.  S. 
385 ;  where  the  questions  are  not  reported, 
upon  the  same  ground. 

In  California  Paving  Co.  v.  Molitor,  11.3 
U.  S.  GOn ;  the  questions  :  — 

"  1.  Whether  tiie  laying  of  said  con- 
crete pavement  of  plastic  material  on  the 
ground  in  the  manner  stated,  and  dividing 
it  into  smaller  blocks  upon  the  surface  by 
cutting  across  the  surface  of  the  larger 
blocks  with  a  trowel,  and  afterwards 
running  the  marker  along  the  line  of  the 
cutting  with  the  trowel,  in  all  respects  as 
hereinbefore  stated,  constitutes  an  in- 
fringement of  the  i)atent  to  Schillinger 
set  out  in  this  certificate. 

"  2.  Whether  the  laying  of  the  said  con- 
crete pavement  of  plastic  materiiil  on  the 
ground  in  the  manner  stated,  and  dividing 
it  into  smaller  blocks  upon  the  surface,  by 
cutting  across  the  surface  of  the  larger 
blocks  by  running  the  marker,  without 
any  other  cutting  with  a  trowel  or  other 
instrument   than    the  marker   described, 


across  the  blocks,  on  a  line  previously 
marked,  as  a  guide,  in  all  respects  in  the 
manner  as  hereinbefore  stated,  thereby 
controlling  the  line  of  cracking,  and  ob- 
taining in  a  greater  or  less  degree  the  ad- 
vantages pertaining  and  belonging  to  the 
pavements  laid  in  all  respects  in  accor- 
dance with  the  specifications  of  said 
Schillinger  patent,  constitutes  an  in- 
fringement of  said  patent." 

In  U.S.  V.  Spiegel,  116  U.  S.  270;  the 
questions  :  — 

"  2.  Whether  in  a  prosecution  for  hav- 
ing possession  of  stamps  removed  from 
imported  liquors,  instituted  under  the  laws 
of  1879,  ch.  12.5,  §  12,  it  is  necessary  for 
the  government,  in  addition  to  proving 
that  the  stamps  in  question  had  been  re- 
moved from  casks  containing  imported 
spirits,  also  to  prove  that  such  stamps  had 
been  so  removed  by  some  person. 

"  3.  The  prosecution  on  the  trial  having 
failed  to  prove  that  the  stamps  named  in 
the  indictment  were  removed  by  a  person, 
was  it  or  not  error  for  the  court  to  refuse 
to  direct  the  jury  to  acquit  the  defendant 
on  the  ground  that  the  prosecution  had 
not  proven  an  offence  under  the  statute  ?  " 

"6.  Whether  or  not  it  was  error  to  re- 
fuse to  charge  as  requested  by  the  de- 
fendant as  follows  .  '  If  3'ou  believe  the 
government  has  failed  to  prove  the  stamps 
named  in  the  indictments  were  removed 
by  a  person  or  persons  from  casks  con- 
taining, or  which  had  contained,  imported 
distilled  spirits,  your  verdict  should  be  for 
the  defendant,  as  an  accidental,  or  by  ac- 
tion of  the  weather,  falling  or  coming  off 
of  these  stamps,  and  possession  thereafter 
by  defendant  will  not  constitute  an  offence 
under  this  statute.' " 

In  Williamsport  Bank  i-.  Knnpp,  l]y 
U.  S.  357  ;  the  questions  :  — 

"1.  Whether  under  the  evidence  the 
defendant  was  legally  authorized  to  take, 
receive,  reserve,  and  charge  on  the  loans 
or  discounts  made  for  the  plaintiffs  up<m 
the  notes,  bills  of  exchange,  and  other 
evidences  of  debt,  offered  and  received  in 
evidence  on  the  part  of  the  plaintiffs,  at 
the  rate  of  interest  charged  by  the  de- 
fendant and  paid  by  the  plaintiff,  as  shown 
in  evidence,  to  wit,  at  the  rate  of  nine  per 
centum  per  annum. 
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oii  that  ground  alone.^'     If  it  appeared  that  a  decision   of   the 


"  2.  Wliether  under  the  laws  of  the 
State  of  Fennsylvanki  a  rate  of  interest 
or  discount  was  limited  for  banks  of  issue, 
organized  under  State  laws,  at  a  rate  equal 
to  or  exceeding  that  charged  by  the  de- 
fendant to  tiie  plaintiffs,  and  whether  the 
defendant  was,  under  the  evidence  and 
the  acts  of  Congress,  allowed  to  take,  re- 
ceive, reserve,  and  charge  the  rate  so 
limited  for  the  discounts  made  for  the 
plaintiffs,  to  wit,  at  the  rate  of  nine  per 
centum  per  annum. 

"3.  Whether  the  decision  of  the  Su- 
preme Court  of  Pennsylvania,  '  that  there 
are  no  banks,  nor  have  there  been 
any  such  banks  in  Pennsylvania,  author- 
ized to  take  and  receive  interest  at  a 
greater  rate  than  six  percent.,'  is  binding 
and  conclusive  upon  the  judgment  of 
the  courts  of  the  United  States,  in  deter- 
mining the  construction  and  effect  in 
Pennsylvania  of  the  acts  of  Congress 
commonly  called  the  Currency  Acts,  and 
especially  §§  5197  and  5198  of  the  Revised 
Statutes  of  the  United  States. 

"4.  Whether  upon  the  whole  evidence 
the  plaintiff  was  entitled  to  recover." 

In  Waterville  v.  Van  Slyke,  116  U.  S. 
699  ;  tlie  questions  :  — 

"  1.  Had  the  defendant,  as  such  city, 
power  to  issue  such  bonds  for  the  said 
purpose,  in  the  original  issue  thereof,  1872, 
and  did  such  want  of  power  or  such  power 
appear  upon  the  face  thereof  ? 

"  2.  Did  defendant  issue  the  said  bonds 
sued  on  ? 

"  3.  If  issued  by  defendant,  had  defend- 
ant power,  as  such  city,  to  issue  such 
bonds  sued  on  for  the  said  purpose  therein 
expressed,  and  did  such  want  of  power,  if 
not  existing,  appear  upon  tlie  face  of  such 
bonds  1 

"4.  If  such  bonds  sued  on  were  issued 
by  defendant  and  dispt)sed  of  in  open 
market  for  value,  without  other  notice  to 
purchasers  than  such  as  all  persons  were 
bound  to  take  from  tlie  public  chara(!ter 
tiiereof,  is  the  <lcfendnnt  estopped  from 
denying  its  liability  thereon  to  plaintiff"? 

"  5.  Upon  the  conclusions  of  fact  so 
found  and  stated  upon  the  trial  of  this 
action,   is   the   plaintiff  entitled  to  judg- 


ment for  said  amount  stated,  the  said 
circuit  judge  being  of  opinion  that  such 
questions  should  be  determined  in  favor 
of  the  plaintiff", and  judgment  rendered  in 
his  favor  for  tlie  said  auiuuiit  stated,  and 
the  said  district  judge  differing  there- 
from ?  " 

In  Enfield  v.  Jordan,  119  U.  S.  680,  the 
question  :  — 

"  3.  Whether  said  town  was  not  es- 
topped from  further  defense  by  the  lit- 
igation theretofore  had  between  it  and 
plaintiff." 

In  Allen  v.  St.  Louis  Bank,  120  U.  S. 
20  ;  the  questions  :  — 

"  1.  Whether  the  transactions  between 
the  plaintiff  and  J.  H.  Dowell  &  Co., 
concerning  the  bills  of  lading,  warehouse 
receipts,  and  the  sales  of  cotton,  and  appli- 
cation of  the  proceeds, were  valid  and  effisc- 
tual  in  favor  of  the  plaintiff  and  as  against 
the  defendants,  at  common  law. 

"2.  Wliether  said  transactions  were  or 
not  valid  in  favor  of  the  plaintiff  as  against 
the  defendants,  by  virtue  of  the  statutes 
of  Missouri  in  respect  to  bills  of  lading 
and  warehouse  receipts,  and  the  transfer 
or  negotiability  of  such  instruments  here- 
tofore set  forth. 

"  3.  Whether  such  transactions  were 
valid  as  to  the  plaintifT  against  the  de- 
fendants by  reason  of  being  in  conformity 
to  the  usuage  and  custom  of  bankers  and 
factors  at  St.  Louis. 

"  4.  Whether  such  transactions  were 
valid  in  favor  of  the  plaintiff  as  against 
the  defendants,  by  reason  of  the  fact  that 
J.  H.  Dowell  was  a  partner  in  the  firm  of 
Allen  &  Dowell. 

"  5.  Whether,  upon  the  snle  of  cotton 
having  been  finally  made  by  .T.  H.  Dow- 
ell &  (^o.,  as  stated  in  the  findings,  J.  H. 
Dowell  &  Co.  became  debtors  only  of  the 
consignors  of  the  cotton,  and  had  flip 
right,  as  to  the  plaintiff,  for  this  borrowed 
money  out  of  the  proceeds  of  the  sale  of 
such  cotton. 

"  G.  Whether  upon  the  findings  the 
judgment  should  be  for  the  plaintiff  or  for 
the  defendants." 

In  this  case  the  Supreme  Court  refused 
to  answer   the  question   because  it   had 
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questions  certified  would  not  affect  the  final  result,  the  Supreme 


jurisiliction  to  review,  aiul  did  review  the 
vviiole  case  on  a  writ  of  error. 

Ill  U.  S.  V.  Le  Bris,  121  U.  S.  278; 
tiie  questions  :  — 

"  2.  What  is  meant  by  Indian  Country 
in  the  lieading  of  Chapter  4,  Title  28,  of 
the  Revised  Statutes,  and  in  the  sections 
ill  tliut  chapter  which  define  crimes  coui- 
niitted  in  Indian  Country  ? 

"3.  Does  Section  55UG  of  the  Revised 
Statutes  repeal  and  abolish  the  definition 
of  Indian  Country  found  in  Section  1  of 
f  le  trade  and  intercourse  act  of  June  30, 
183i;  4  Stat.  729  ? 

"  4.  If  it  does,  are  all  the  provisions  of 
Chapter  4,  Title  28,  for  puiiishinent  of 
crime  in  Indian  Country,  nugatory  ? 

"  o.  If  the  provisions  of  Chapter  4, 
Title  28,  of  the  Revised  Statutes  are  not 
rendered  nugatory  by  Section  559(5,  to 
what  locality  do  they  apply  ?  " 

In  State  Bank  v.  St.  Louis  R.  F.  Co., 
122  U.  S.  21,  the  question  "  as  to  the  legal 
right  of  the  plaintiff  to  recover  on  the 
checks  in  controversy." 

In  Jewell  ik  Knight,  123  U.  S.  426;  the 
questions :  — 

"  1.  Whether  or  not  the  delay  from 
March  17  to  May  1,  1879,  in  taking  judg- 
ment upon  the  warrant  of  attorney  had 
tiie  effect  to  render  the  purchase  which 
was  thereafter  made  by  the  defendants, 
Fletclierand  Ciiurchman  and  Mrs  Knigiit, 
of  the  stock  of  goods  of  said  John  Knight, 
voidable  by  the  plaintiffs. 

"2.  Tiie  bona  fides  of  the  original  in- 
debtedness of  Knight  to  Fletcher  and 
(Churchman  and  Mrs.  Knight  not  being 
questioned,  whether  or  not,  to  render  said 
sale  void  as  to  the  complainants  or  other 
creditors,  it  must  not  also  apfiear  that  the 
same  was  made  by  said  John  Knight  with 
the  fraudulent  intent  to  cheat,  hinder,  and 
delay  said  creditors,  and  that  said  Fletcher 
and  Churchman  and  Mrs.  Knight  had 
knowledge  of  tiiat  fact  at  the  time  they 
made  the  purchase. 

"  3.  Whetlier  or  not,  if  such  sale  is 
voidable  by  the  plaintifl's,  it  can  be  avoided 
by  them  for  the  payment  f)f  the  entire 
indebtedness  of  said  Jolin  Knight  to  them, 
or  only  for  the  payment  of  so  miu'li  of 
said  indebteilness  as  was  contracted  after 
the  execution  of  said  warrant  of  attorney. 


"4.  Whether  or  not  under  the  circum- 
stances the  sale  by  Knight  to  tiie  otiitr 
defendants  was  fraudulent  as  to  the  com- 
plainants' claims  for  goods  sold  during  the 
time  the  coqnouil  was  held,  —  March  17  to 
May  1,  1879. 

"5.  Whether  under  the  circumstances 
the  sale  by  Knight  to  the  other  defend- 
ants was  fraudulent  as  to  the  coinpUiin- 
ants'  claims  for  goods  sold  prior  to  March 
17,  1879." 

In  Smith  v.  Craft,  123  U.  S.  430 ;  the 
questions:  — 

"  1.  Whether  the  understanding  between 
the  said  Churchman,  representing  the  said 
bank,  and  the  said  Craft,  that  if  tiie  said 
bank  would  loan  the  said  Craft  money 
from  time  to  time,  and  that  if  anything 
should  occur  b}'  which  he,  the  said  Craft, 
was  not  able  to  pay  his  debts,  he  would 
secure  the  bank,  constituted  a  fraud  upon 
the  said  Smitii  &  Co.,  and  other  creditors 
named  in  the  said  bill  of  complaint,  so  as 
to  invalidate  and  render  void  the  said 
sale  of  the  said  stock  of  jewelry,  and  the 
assignment  of  tiie  lease  so  afterwards 
made  to  the  said  Churchman  for  the  use 
of  the  said  bank. 

"2.  Whether  the  'further  considera- 
tion,' mentioned  in  said  bill  of  sale,  by 
which  the  said  Craft  was  employed  in 
said  business  for  a  compensation  at  the 
rate  of  .$150  per  month,  so  long  as  the  said 
Churcliman  for  the  sai<l  bank  should  con- 
tinue or  carry  on  said  business,  was  fraud- 
ulent as  to  the  said  Smith  &  Co.,  and  the 
other  creditors  of  the  said  Cralt,  and 
whether  said  stipulation  vitiated  and  ren- 
dered void  said  sale  made  to  the  said 
Churchman  for  the  said  bank,  as  to  the 
said  other  creditors  of  the  said  Craft. 

"3.  Whether,  as  a  conclusion  of  law 
from  the  above  facts,  which  are  fouml  by 
tiie  court,  the  said  sale  by  the  said  Craft 
to  the  said  Churchman  for  the  use  of  the 
said  bank  was  and  is  fraudulent  and  void, 
and  made  to  Churchman  for  the  bank 
with  the  intent  to  hinder  or  delay  the 
saiil  Smith  &  Co.,  and  the  other  complain- 
ing creditors  of  the  said  Craft." 

In  U.  S.  V.  Pile.  130  U.  S.  280,  the  ques- 
tion, "  Was  the  said  motion  "  —  a  motion 
in  arrest  of  judgment  —  "well  taken  or 
not  ? " 
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Court  would  decline  to  consider  thera.^s     When  it  was  obvious 
that  the  division  was  pro  forma,  the  Supreme  Court  might  refuse 

Perrin,  131  U.  S.  65;  the  In  Dublin  Township  v.  Miltord  Sav.  In- 
stitution, 128  U.  S.  510  ;  tiie  questions  :  — 

"  1.  Whether  the  said  answer  slioweil 
tiiat  the  law  under  whicli  tlie  bunds  sued 
upon  were  issued  was  in  conflict  with  ilie 
constitution  of  the  State  of  Ohio,  and 
tlierefore  void. 

"2.  Whether,  if  said  legislation  is  in 
conflict  with  the  constitution  of  tlie  State 
of  Ohio,  there  liad  been  such  decision  of 
the  State  courts,  prior  to  its  passage  and 
to  the  sale  or  negotiation  of  the  bonds 
alleged  in  tlie  petition,  that  such  and 
similar  legislation  was  constitutional  and 
valid,  as  entitles  the  plaintiff  to  recover 
under  the  decisions  of  the  Federal  courts, 
notwithstanding  the  act  in  question  had 
been  declared  to  be  unconstitutional  by 
the  court  of  last  resort  in  tlie  State  of 
Oliio  after  said  bonds  were  sold. 

"  3.  Whether  the  former  suits,  actions, 
and  proceedings  in  the  State  courts,  or 
any   of   them,    alleged    in   said    answer. 


In    U.  S.  V 
questions  :  — 

"1.  Do  the  facts  stated  in  the  first 
count  of  the  indictment  constitute  an 
offence  under  Seel  ion  5440  of  the  Revised 
Statutes  as  amended  in  1879,  1  Supl.  Re- 
vised Statutes  484,  and  Section  5438  of 
Revised  Statutes? 

"2.  Are  sufficient  facts  stated  in  the 
first  count  of  the  indictment  to  make  a 
good  count  under  Sections  5440  and  5488 
Revised  Statutes,  or  under  Section  5440 
alone ;  or  under  Section  5440,  in  con- 
nection with  any  other  provision  of  tlie 
statutes. 

"3.  Does  the  first  count  of  the  indict- 
ment sufficiently  describe  an  offence  un- 
der Sections  5440  and  5438,  or  any  other 
provision  of  the  Revised  Statutes,  or 
under  Section  5440  alone  ^ 

"4.  Are  tlie  means  by  wliich  the  par- 
ties conspired  "and  agreed  to  defraud  the 
United   States   set  forth  with   sufficient 


Ulllieil      OlrtlCa       aci      jvyii.li       .T  .K..       ijiiii^w.^...         aiij       wi       1.1H..11I,       u.i._^v,v^        ...       w...^ ^..^., 

fulness  and  particularity  in  the  first  count     were  and  are   sucli    adjudication   of  the 


of  tlie  indictment  to  constitute  a  good 
count  in   lliat  particular  "^ 

"  5.  Is  any  overt  act  performed  by  any 
one  of  tiie  alleged  conspirators  to  effect 
the  object  of  the  conspiracy  sufficiently 
stated  in  the  first  coiuit  of  tlie  indict- 
ment to  constitute  a  good  count  in  that 
particular  ? 

"  6.  If  there  is  any  defect  or  imperfec- 
tion in  the  first  count  of  the  indictment, 
is  it  in  the  matter  of  form  only,  not  tend- 
ing to  the  prejudice  of  tlie  defendant 
witliin  tlie  meaning  of  Section  1025  of 
the  Revised  Statutes  ? 

'•7.  Does  the  surveying  contract  set 
out  in  tiie  first  count  of  the  indictment 
appear,  upon  all  the  allegations  of  tlie 
count,  to  be  the  indiviilual  private  con- 
tract of  W.  11.  Brown,  or  a  contract  made 
in  liis  official  character  as  surveyor-gen- 
eral, on  behalf  of  and  binding  upon  the 
United  States? " 

In  Fire  Insurance  Association  v.  Wick- 
Iiain,  128  U.  S.  420;  the  question:  — 
"  Whetlier  the  court  should  charge  the 
jury  that  the  defendant  was  entitled  to  a 
verdict." 


questions  involved  in  this  action,  as 
amounts  to  a  bar  to  the  plaintiff's  right 
to  recover  herein." 

In  Hosford  v.  Germania  Fire  Ins.  Co., 
127  U.  S.  -SnO  ;  the  questions  :  "  1.  Whether 
the  plaintiffs  or  the  defendants,  insurance 
companies,  are  entitled  in  law  to  recover 
judgment  on  said  verdict  and  special 
findings  of  the  jury  returned  in  said 
cause." 

In  U.  S.  V.  Lacher,  1.34  U.  S.  624,  the 
question  •  "  1.  Whether  an  offt-nce  against 
the  United  States,  under  Section  5467, 
Revised  Statutes,  is  charged  in  either 
the  first  or  the  third  count  of  the  in- 
dictment." 

In  U.  S.  V.  Chase,  135  U.  S.  255,  the 
question  :  — 

"3.  Does  this  indictment  charge  the 
defendant  with  any  offence?" 

In  U.  S.  V.  Brewer,  13"J  U.  S.  278;  the 
questions  .  — 

"1.  Whether  the  said  demurrer,  so 
filcil,  to  the  first  three  counts  of  the  in- 
dictment aforesaid  ought  to  be  sustained. 

"  2  Whether  the  matters  and  things 
alleged  and  set  forth   in  the  first   three 


28  U.  S.  V.  Buzzo,  18  Wall.  125;  Smith  v.  Ely,  15  How.  137. 
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to  consider  the  question  raised.^^  The  Supreme  Court  would  not 
take  jurisdiction  of  a  certificate  of  division  in  opinion  between  the 
judges  of  a  Circuit  Court  in  proceedings  under  a  writ  of  habeas 
corpus,  until  final  judgment  had  been  rendered  in  accordance 
with  the  opinion  of  the  presiding  justice  or  judge.^*^ 

§  477.  "Writs  of  Error  from  the  Supreme  Court  to  ^tate  Courts.  — 
Tiie  Revised  Statutes  provide  that  "  a  final  judgment  or  decree 
in  any  suit  in  the  highest  court  of  a  State  in  which  a  decision 
in  the  suit  could  be  had,  where  is  drawn  in  question  the  validity 
of  a  statute  of,  or  an  authority  exercised  under,  the  United 
States,  and  the  decision  is  against  their  validity,  or  where  is 
drawn  in  question  the  validity  of  a  statute  of,  or  authority 
exercised  under,  any  State,  on  the  ground  of  their  being  repug- 
nant to  the  Constitution,  treaties,  or  laws  of  the  United  States, 
and  the  decision  is  in  favor  of  their  validity  ;  or  where  any  title, 
right,  privilege,  or  immunity  is  claimed  under  the  Constitution, 
or  any  treaty,  or  statute  of,  or  commission  held  or  authority 
exercised  under,  the  United  States,  and  the  decision  is  against 
the  title,  right,  privilege,  or  immunity  specially  set  up  or  claimed 
by  either  party,  under  such  Constitution,  treaty,  statute,  commis- 
sion, or  authority, —  may  be  re-examined,  and  reversed  or  affirmed, 
in  the  Supreme  Court  upon  a  writ  of  error.  The  writ  shall  have 
the  same  effect  as  if  the  judgment  or  decree  complained  of  had 
been  rendered  or  passed  in  a  court  of  the  United  States  ;  and  the 
proceeding  upon  the  reversal  shall  be  the  same,  except  that  the 
Supreme  Court  may,  at  their  discretion,  proceed  to  a  final  de- 
cision of  the  case,  and  award  execution,  or  remand  the  same  to 
the  court  from  which  it  was  so  removed.  The  Supreme  Court  may 
re-affirm,  reverse,  modify,  or  affirm  the  judgment  or  decree  of 
such  State  court,  and  may,  at  their  discretion,  award  execution, 
or  remand  the  same  to  the  court  from  which  it  was  removed  by 
the  writ."  ^      The  title  or  right  claimed  under  the  Federal  law 

counts  of   said  indictment  constitute  an  officer  of  the  election  aforesaid,  were  so 

offence  or  offences  under  Section  5.515  of  done  by  tliem  with  intent  to  affect  the 

the  Revised  Statutes  of  the  United  States,  said  election  and  the  result  thereof." 
or  under  any  other  law  or  statute  of  the         •^^  Webster   i'.    Cooper,    10    How.    54  , 

United  States."  Nesmith  v.  Sheldon,   6  How.  41 ;  U.   S. 

"8.  Whcttier  the  first  three  counts  of  v.  Chicago,  7  How.  185;  ^.r ;)ar/e Gordon, 

said  indictment,  or  any  of  tliem,  are  bad  1  Black,  508.     But  see  U.  S.  v.  Stone,  14 

because  no  one  of  the  said  counts  contains  Pet.  524. 

an  allegation  that  tlie  matters  ami  things         ^i  jTj.  parte  Tom  Tong,  108  U.  S.  556 ; 

therein  respectively  charged  and  set  forth  Ex  parte  Clodoniiro  Cota,  110  U.  S.  385. 
against  said   defendants,  as  judges  and         §  477.     ^  U.  S.  R.  S.  §  709. 
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must  be  one  claimed  by  the  plaintiff  in  error,  and  not  the  right  of 
a  third  person  only.^  The  validity  of  a  statute  is  not  drawn  in 
question  every  time  that  a  right  claimed  under  .such  statute  is 
controverted  ;  nor  is  the  validity  of  an  authority  drawn  in  ques- 
tion every  time  that  an  act  done  by  such  authority  is  disputed.^ 
"  When  a  writ  of  error  is  issued  for  the  revision  of  tlie  judgment 
of  a  State  court,  in  any  criminal  proceeding  where  is  drawn  in 
question  the  validity  of  a  statute  of,  or  an  authority  exercised 
under,  the  United  States,  or  where  any  title,  right,  privilege,  or 
immunity  is  claimed  under  the  Constitution,  or  any  statute  of,  or 
commission  held  or  authority  exercised  under,  the  United  States, 
the  defendant,  if  charged  with  an  offense  that  is  bailable  by  the 
laws  of  such  State,  shall  not  be  released  from  custody  until  a  final 
judgment  upon  such  writ,  or  until  a  bond,  with  sufficient  sureties, 
in  a  reasonable  sum,  as  ordered  and  approved  by  the  State  court, 
is  given  ;  and  if  the  offense  is  not  so  bailable,  until  a  final  judg- 


2  Giles  V.  Little,  134  U.  S.  645,  G50 ; 
Owings  V.  Norwood,  5  Crancli,  344. 

3  Cook  County  v.  Calumet  &  Chicago 
C.  &  1).  Co.,  138  U.  S.  635,  653,  654.; 
per  Justice  Fuller:  "The  court  may  have 
concluded  that  the  transaction  as  shown 
by  the  memoranda  was  a  substitution  by 


States,  and  the  decision  was  against  the 
vallidity  of  the  authority  thus  exercised  ; 
and  such  was  the  case  in  Lytle  v.  Arkan- 
sas, 22  How.  193.  The  claim  of  title  here 
was  under  the  act  of  the  legislature  of 
Illinois,  and  the  question  arising  on 
Egan's   entry  and  purchase  of  tlie  land. 


Egan,  with  the  consent  of  the  officers  of     was  as  to  whether  the  land  had  been  sold 


tne  Land  Department,  of  warrant  No. 
101,043  for  the  original  Warrant  No.  2495, 
whicli,  for  some  erasure,  was  suspended; 
and  that  the  alleged  cancellation  was  not 
a  cancellation  of  tiie  purchase  and  entry, 
but  of  the  location  under  the  suspended 
warrant,  and  that,  although  the  official 
order  of  substitution  was  not  made  by  the 
commissioner  until  1883,  yet  it  was  mani- 
fest from  the  endorsements  tiiat  it  had 
been  made,  in  fact,  in  1855.  At  all  events, 
it  ruled  that  the  entry  by  Egan,  and  the 
receij)t  andreteniion  by  the  United  States 
of  the  money  and  warrant  delivered  by 
liim  in  payment  therefor,  was  a  sale  by 
the  United    States  of  the  land  to  Egan. 


by  the  United  States  within  the  intent  and 
meaning  of  the  Act  of  June  22, 1852.  The 
Supreme  Court  did  indeed  say,  in  rela- 
tion to  tliis  matter,  that  the  commissioner 
had  no  autliority  to  vacate  the  entry,  and 
that  any  order  that  he  might  have  made 
did  not  affect  tlie  rights  of  Egan,  and 
cited  to  the  proposition  the  case  of  Brill 
V  Stiles,  35  Illinois,  305,  where  it  was  held 
'  that  tlie  mere  fact  tliat  an  entry  has 
been  declared  void  by  the  commissioner 
of  tiie  general  land  office,  does  not  have 
the  effect  of  vacating  tiie  entry.'  In 
other  words,  the  court  was  of  opinion 
that  the  commissioner  could  not  without 
notice,  and  arbitrarily,  de[)rive  a  person 


Certainly  the  plaintiff  did  not  specially  set  of  land  lawfully  entered  and  paid  for,  as 

up  or  claim  any  title  by  reason  of  tlie  al-  was  ruled   in    Cornelius   v.   Kessel,    128 

leged  cancellation,  and  the  court  rendered  U.    S.   456,  461.     But  the  expression  of 

no  decison  against  a  title  st  specially  set  this  view  in  construing  the  language  of  the 

up  or  claimed.  Chappell  r.  Bradshaw,  128  State  statute  was  not  a  decision  against  a 

U.  S.  132.     In  Neilson  r.  Lagow,  7  How.  title  specially  set  up  or  claimed  under  an 

772,  775,  the  plaintiff  claimeil  land  under  authority    exerciseil    under    the    United 

an  authority  exercised  by  tlie  Secretary  States,  nor  against  the  validity  of  such  an 

of  the  Treasury  in  behalf  of  the  United  authority." 
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inciit  upon  the  writ  of  error.  *  Where  the  decision  of  the  State 
court  is  in  favor  of  the  title,  right,  privilege,  or  immunity  claimed 
under  the  Federal  authority,  the  Supreme  Court  has  no  jurisdic- 
tion to  review  it.^  "  Cases  on  writ  of  error  to  revise  the  judg- 
ment of  a  State  court  in  any  criminal  case,  shall  liave  prece- 
dence, on  the  docket  of  the  Supreme  Court,  of  all  cases  to  which 
the  Government  of  the  United  States  is  not  a  party,  excepting 
only  such  cases  as  the  court,  in  its  discretion,  may  decide  to  be  of 
public  importance."  ^  The  jurisdiction  of  the  Supreme  Court  to 
review  judgments  and  decrees  of  State  courts,  although  at  first 
bitterly  contested,^  has  been  held  to  be  constitutional.^ 


*  U.  S.  R.  S.  §  1017. 

5  Missouri  v.  Andriano,  138  U.  S.  496. 

6  U.  S.  R.  S.  §  710. 

''  Tyranny  Umiiaslied,  by  John  Taylor 
of  Virginia;  pp.305,  300:  "Tims,  tlie 
preservation  of  good  manners  is  taken 
from  tlie  States,  and  entrusted  to  combi- 
nations, whose  own  maimers  want  im- 
provement. And  thus  Congress  lias  in- 
vented by  the  judicial  law  a  process,  by 
the  name  of  a  writ  of  error,  equivalent 
to  the  odious  writ  of  quo  warranto,  once 
used  in  England  by  the  king  and  his 
judges,  to  destroy  the  rights  of  corpora- 
tions. By  our  substitute  the  end  is 
effected,  as  if  Congress  had  empowered 
the  judges  to  issue  a  writ  of  quo  ivarranto 
directly  against  the  State  govermnents. 
The  onl}'  difference  between  tlie  cases  is, 
that  the  English  quo  ivarranto  destroyed 
all  the  rights  of  corporations  at  a  blow, 
and  that  ours  destroys  the  rights  of  State 
governments  by  degrees.  But  the  end  of 
both  proceedings  is  tlie  same ;  in  England, 
it  was  to  make  corporations  subservient 
to  royal  pleasure ;  here,  it  is  to  make 
State  governments  subservient  to  Federal 
pleasure.  A  dependence  of  corporations 
upon  the  will  of  the  king  was  evidently 
a  subversion  of  the  principles  of  the  Eng- 
lish government.  If  a  dependence  of  State 
rights  upon  the  will  of  Congress  is  also  a 
subversion  of  the  princijiles  of  our  form 
of  government,  may  not  our  quo  warranto 
process,  under  a  new  name,  be  a  tendency 
towards  tyrannical  government;  if  the 
true  principles  of  our  form  of  government 
are  as  good  as  those  of  the  English  form 
for  the  preservation  of  liberty  1  Tlie  se- 
curity of  the  State  rights  may  be  as  cs- 


corporate  rights  was  supposed  to  be  in 
England ;  and  a  consolidation  of  States 
subservient  to  Congress,  as  dangerous  to 
it  as  a  consolidation  of  c(jrporations  into  a 
subserviency  to  royal  sovereignty  ;  espe- 
cially if  a  consolidated  republic  over  our 
vast  territories  should  turn  out  to  be  im- 
practicable. These  writs  of  error  are  as 
good  instruments  for  establishing  the  pro- 
perty-transferring policy,  as  the  quo  war- 
ranto w  as  in  England.  For  this  purpose 
they  have  been  used  in  the  bank  and 
lottery  cases  to  come  at  the  money  or 
property  of  the  people."  See  also  Con- 
struction Construed  and  Constitution 
Vindicated,  by  the  same  author. 

In  a  letter  to  James  Monroe,  Thomas 
Jefferson  said :  "  It  is  of  immense  con- 
sequence that  the  States  retain  as  com- 
plete authority  as  possible  over  their 
own  citizens.  The  withdrawing  them- 
selves under  the  shelter  of  a  foreign 
jurisdiction  is  so  subversive  of  order 
and  so  pregnant  of  abuse,  that  it  may 
not  be  amiss  to  consider  how  far  a 
law  of  praemunire  should  be  revived  and 
modified,  against  all  citizens  who  attempt 
to  carry  their  causes  bef(jre  any  other 
than  the  State  courts,  in  cases  where 
those  courts  have  no  right  to  their  cogni- 
zance. A  plea  to  the  jurisdiction  of  the 
courts  of  their  State,  or  a  reclamation  of 
a  foreign  jurisdiction,  if  adjudged  valid, 
would  be  safe;  but  if  adjudged  invalid, 
would  be  followed  by  the  punishment  of 
nraemunire  for  the  attempt."  Jefferson's 
Works,  200. 

*  Martin  v.  Hunter's  Lessee,  1  Wheat. 
304;  Cohens  v.  Virginia,  0  Wheat.  2ti4. 
In  Martin  r.  Hunter's  Lessee,  1  Wheat, 
sential  to  our  liberty,  as   the  security  of    304,  323,  327,  337,  Mr.  Justice  Story  said; 
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A  writ  of  error  to  a  State  court  is  not  allowed  as  a  matter  of 


"  This  a  writ  of  error  from  the  Court  of 
Appeals  of  Virginia,  founded  upon  tiie  re- 
fusal of  that  court  to  obey  tlie  mandate 
of  this  court,  requiring  the  judgment  ren- 
dered in  tiiis  very  cause,  at  February 
Term,  1813,  to  be  carried  into  due  execu- 
tion. The  following  is  the  judgment  of 
the  Court  of  Appeals  rendered  on  the 
mandate  :  'The  court  is  unanimously  of 
opinion,  that  the  appellate  power  of  the 
Supreme  Court  of  tlie  United  States  does 
not  extend  to  tliis  court,  under  a  sound 
construction  of  the  constitution  of  the 
United  States;  that  so  much  of  the  25th 
section  of  the  Act  of  Congress  to  estab- 
lish the  judicial  courts  of  the  United 
States,  as  extends  the  appellate  jurisdic- 
tion of  the  Supreme  Court  to  this  court, 
is  not  in  pursuance  of  the  constitution  of 
the  United  States;  that  the  writ  of  error, 
in  this  cause,  was  improvidently  allowed 
under  the  authority  of  that  act ;  that  the 
proceedings  thereon  in  the  Supreme  Court 
were  coram  non  judice,  in  relation  to  this 
court,  and  that  obedience  to  its  mandate 
be  declined  by  the  court.'  The  third 
article  of  the  constitution  is  that  which 
must  principally  attract  our  attention. 
The  first  section  declares,  'The  judicial 
power  of  the  United  States  shall  be 
vested  in  one  Supreme  Court,  and  in  such 
other  inferior  courts  as  the  Congress  may, 
from  time  to  time,  ordain  and  establish.' 
The  second  section  declares,  that  '  the 
judicial  power  shall  extend  to  all  cases  in 
law  or  equity,  arising  under  this  consti- 
tution, the  laws  of  the  United  States,  and 
the  treaties  mide,  or  which  shall  be  maile, 
under  their  authority  ;  to  all  cases  affect- 
ing ambassadors,  other  public  ministers 
and  consuls;  to  all  cases  of  admiralty  and 
maritime  jurisdiction  ;  to  controversies  to 
which  the  United  States  shall  be  a  party  ; 
to  controversies  between  two  or  more 
states  ;  between  a  state  and  citizens  of 
another  state  ;  between  citizens  of  differ- 
ent states;  between  citizens  of  the  same 
state,  claiming  lands  under  the  grants  of 
different  states  ;  and  between  a  state  or 
the  citizens  thereof,  and  foreign  states, 
citizens  or  subjects.'  It  then  proceeds  to 
declare,  that  '  in  all  cases  affecting  am- 
bassadors, other  public  nnnisters  nnd  con- 
suls, and  those  in  which  a  state  shall  be 


a  party,  the  Supreme  Court  shall  have 
original  jurisdiction.  In  all  the  other 
cases  before  mentioned  the  Supreme 
Court  shall  have  appellate  jurisdiction, 
both  as  to  law  and  fact,  with  such  excep- 
tions, and  under  such  regulations,  as  the 
Congress  shall  make.'    .  .  . 

"  This  leads  us  to  the  consideration  of 
the  great  question  as  to  the  nature  and 
extent  of  the  appellate  jurisdiction  of  the 
United  States.  We  have  already  seen 
that  appellate  jurisdiction  is  given  by  the 
constitution  to  the  Supreme  Court  in  all 
cases  where  it  has  not  original  jurisdic- 
tion; subject,  however,  to  such  excep- 
tions and  regulations  as  Congress  may 
prescribe.  It  is,  therefore,  capable  of  em- 
bracing every  case  enumerated  in  tlie 
constitution,  which  is  not  exclusively  to 
be  decided  by  way  of  original  jurisdiction. 
But  the  exercise  of  appellate  jurisdiction 
is  far  from  being  limited  by  the  terms  of 
the  constitution  to  the  Supreme  Court. 
There  can  be  no  doubt  that  Congress  may 
create  a  succession  of  inferior  tribunals, 
in  each  of  which  it  may  vest  appellate  as 
well  as  original  jurisdiction.  The  judicial 
power  is  delegated  by  the  constitution  in 
the  most  general  terms,  and  may,  there- 
fore, be  exercised  by  Congress  under 
every  variety  of  form,  of  appellate  or 
original  jurisdiction.  And  as  there  is 
notliing  in  the  constitution  which  restrains 
or  limits  this  power,  it  must,  therefore,  in 
all  other  cases,  subsist  in  the  utmost  lati- 
tude of  which,  in  its  own  nature,  it  is 
susceptible.  As  then,  by  the  terms  of  the 
constitution,  the  appellate  jurisdiction  is 
not  limited  as  to  the  Supreme  Court,  and 
as  to  this  court  it  may  be  exercised  in  all 
other  cases  than  those  of  which  it  has 
original  cognizance,  what  is  there  to  re- 
strain its  exercise  over  State  tribunals 
in  the  enimierated  cases  ?  The  appellate 
])ower  is  not  limited  by  the  terms  of  the 
third  article  to  any  particular  courts.  Tlie 
words  are  '  the  judicial  power  (which  in- 
cludes appellate  power)  shall  extend  to  all 
cases,'  etc.,  and  '  in  all  other  cases  before 
mentioned  the  Supreme  Court  shall  have 
appellate  jurisdiction.'  It  is  the  case,  then, 
and  not  the  court,  that  gives  the  jurisdic- 
tion. If  the  judicial  power  extends  fo  the 
case,  it  will  be  in  vain  to  search  in  the 
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letter  of  the  constitution  for  any  qualifi- 
cation as  to  the  tribunal  wliere  it  depends. 
It  is  incumbent,  then,  upon  tliose  wlio  as- 
sert sucli  a  qualification,  to  sliow  its  ex- 
istence by  necessary  implication.  If  the 
text  be  clear  and  distinct,  no  restriction 
upon  its  plain  and  obvious  import  ought 
to  be  admitted,  unless  the  inference  be 
irresistible.  If  the  constitution  meant  to 
limit  the  appellate  jurisdiction  to  cases 
pending  in  the  courts  of  the  United  States, 
it  would  necessarily  follow  that  the  juris- 
diction of  these  courts  would,  in  all  the 
cases  enumerated  in  the  constitution,  be 
exclusive  of  State  tribunals.  How  other- 
wise could  the  jurisdiction  extend  to  all 
cases  arising  under  the  constitution,  laws, 
and  treaties  of  the  United  States,  or  to 
all  cases  of  admiralty  and  maritime  juris- 
diction ?  If  some  of  these  cases  might  be 
entertained  by  state  tribunals,  and  no  ap- 
pellate jurisdiction  as  to  them  should  ex- 
ist, tiien  the  appellate  power  would  not 
extend  to  all,  but  to  some  cases.  If  state 
tribunals  might  exercise  concurrent  juris- 
diction over  all  or  some  of  the  other  classes 
of  cases  in  the  constitution  without  con- 
trol, then  the  appellate  jurisdiction  of  tiie 
United  States  might,  as  to  such  cases, 
have  no  real  existence,  contrary  to  the 
manifest  intent  of  the  constitution.  Under 
sucii  circumstances,  to  give  effect  to  the 
judicial  power,  it  must  be  construed  to  be 
exclusive;  and  this  is  not  only  when  the 
ca.tun  foederis  sliould  arise  directly,  but 
when  it  should  arise,  incidentally,  in  cases 
pending  in  state  courts.  This  construc- 
tion would  iibridgo  the  jurisdiction  of  such 
courts  fiir  more  than  has  been  ever  con- 
templati'd  in  any  act  of  Congress.  On 
the  other  hand,  if,  as  has  been  contended, 
a  discretion  be  vested  in  Congress  to  es- 
tablish, or  not  to  establish,  inferior  courts 
at  tlieir  own  pleasure,  and  Congress 
should  not  establish  sucli  courts,  the  ap- 
pellate jurisdiction  of  the  vSupreme  Court 
would  have  nothing  to  act  upon,  unless  it 
could  act  upon  cases  pending  in  the  State 
courts.  Under  such  circumstances  it  must 
be  held  that  the  a])pellate  power  would 
extend  to  State  courts;  for  the  constitu- 
tion is  peremptory  that  it  shall  extend  to 


certain  enumerated  cases,  which  cases 
could  exist  in  no  other  courts.  Any  oiln^r 
construction,  upon  tliis  supi)osition,  would 
involve  this  strange  contradiction,  that  a 
discretionary  power  vt'sted  in  Congress, 
and  which  they  might  riglitfuUy  omit  to 
exercise,  would  defeat  the  absolute  in- 
junctions of  the  constitution  in  relation  to 
the  whole  appellate  power.  But  it  is  plain 
that  the  framers  of  the  constitution  did 
contemplate  that  cases  within  the  judicial 
cognizance  of  the  United  States  not  only 
might  but  would  arise  in  the  State  courts, 
in  the  exercise  of  their  ordinary  jurisdic- 
tion. With  this  view  the  sixth  article 
declares  that  '  this  constitution  and  the 
laws  of  the  United  States  which  shall  be 
made  in  pursuance  thereof,  and  all  treaties 
made,  or  which  shall  be  made,  under  tiie 
authority  of  the  United  States,  shall  be  tiie 
supreme  law  of  the  land,  and  the  judges 
in  every  State  shall  be  bound  thereby, 
anything  in  the  constitution  or  laws  of 
any  state  to  the  contrary  notwithstanding.' 
It  is  obvious  that  this  obligation  is  impera- 
tive upon  the  state  judges  in  their  othcial, 
and  not  merely  in  their  private  capacities. 
From  tlie  very  nature  of  their  judicial 
duties  they  would  be  called  upon  to  pro- 
nounce the  law  applicable  to  the  case  in 
judgment.  They  were  not  to  decide 
merely  according  to  the  laws  or  consti- 
tution of  the  state,  but  according  to  the 
constitution,  laws  and  treaties  of  the 
United  States  —  'the  supreme  law  of 
the  land.'  A  moment's  consideration 
will  show  us  the  necessity  and  propriety 
of  this  provision  incases  where  the  juris- 
diction of  the  state  courts  is  unqui'Siion- 
able.  Sup()ose  a  contract  for  the  payment 
of  money  is  made  between  citizens  of  the 
same  state,  and  performance  thereof  is 
sought  in  the  courts  of  that  state;  no 
person  can  doubt  that  the  jiirisiliction 
completely  and  exclusively  attaches,  in 
the  first  instance,  to  such  courts.  Sup- 
pose at  the  trial  the  defendunt  sets  up  in 
his  defense  a  tender  under  a  state  law, 
making  paper  money  a  good  tender,  or  a 
state  law  impniring  the  obligation  of 
su(!h  eontriict,  which  law,  if  bii.ding, 
would  defeat  the  suit.      The  constitution 
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of  tiie  United  States  has  declared  that  no 
state  shall  make  anything  but  gold  or 
silver  coin  a  tender  in  payment  of  debts, 
or  pass  a  law  impairing  the  obligation  of 
contracts.  If  Congress  shall  not  have 
passed  a  law  providing  for  the  removal 
of  sucli  a  suit  to  the  courts  of  the  United 
States,  must  not  the  state  court  proceed 
to  liear  and  determine  it  ?  Can  a  mere 
plea  in  defense  be  of  itself  a  bar  to  fur- 
tiier  proceedings,  so  as  to  prohibit  an  in- 
quiry into  its  truth  or  legal  propriety, 
when  no  other  tribunal  exists  to  whom 
judicial  cognizance  of  such  cases  is  con- 
fided ?  Suppose  an  indictment  for  a  crime 
in  a  state  court,  and  the  defendant  should 
allege  in  his  defense  that  the  crime  was 
created  by  an  ex  post  facto  Act  of  the  state, 
must  not  the  state  court,  in  the  exercise  of 
a  jurisdiction  which  has  already  rigtitfuUy 
attached,  have  a  right  to  pronounce  on 
tiie  validity  and  sufficiency  of  the  de- 
fense? It  would  be  extremely  difficult, 
upon  any  legal  principles,  to  give  a  nega- 
tive answer  to  these  inquiries.  Innumer- 
able instances  of  the  same  sort  might  be 
stated,  in  illustration  of  tlie  position  ;  and 
unless  the  state  courts  could  sustain 
jurisdiction  in  such  cases,  this  clause  of 
the  sixth  article  would  be  without  mean- 
ing or  effect,  and  public  niisciiiefs,  of  a 
most  enormous  magnituile,  would  inevit- 
ably ensue. 

"  It  must,  therefore,  be  conceded  that 
the  constitution  not  only  contemplated, 
but  meant  to  provide  for,  cases  witiiin  the 
scope  of  tiie  judicial  power  of  tiie  United 
States,  which  miglit  yet  depend  before 
state  tribunals.  It  was  foreseen  that  in 
tlie  exercise  of  tlieir  ordinary  jurisdiction, 
state  courts  would  incidentally  take  cog- 
nizance of  cases  arising  under  the  con- 
stitution, the  laws,  and  treaties  of  the 
United  -States.  Yet  to  all  these  cases  the 
judicial  power,  by  the  very  terms  of  the 
constitution,  is  to  extend.  It  cannot  ex- 
tend by  original  jurisdiction,  if  that  was 
already  rightfully  and  exclusively  at- 
tached in  the  state  courts,  which  (as  has 
been  already  shown)  may  occur  ;  it  must, 
therefore,  extend  by  apfielhite  jurisdic- 
tion, or  not  at  all.  It  would  seem  to  fol- 
low that  the  appellate  power  of  the  United 
States    must,  in   such   cases,  extend   to 


state  tribunals,  and  if  in  such  cases, 
there  is  no  reason  why  it  should  not 
equally  attach  upon  all  others  within  the 
purview  of  the  constitution.  It  has  been 
argued  that  such  an  appellate  jurisdiction 
over  state  courts  is  inconsistent  with  tlie 
genius  of  our  governments,  and  the  spirit 
of  the  constitution.  That  the  latter  was 
never  designed  to  act  upon  state  sover- 
eignties, but  only  upon  the  people,  and 
that  if  the  power  exists,  it  will  materially 
impair  the  sovereignty  of  the  states,  and 
the  independence  of  their  courts.  We 
cainiot  yield  to  the  force  of  this  reason- 
ing ;  it  assumes  principles  wliich  we  can- 
not admit,  and  draws  conclusions  to  which 
we  do  not  yield  our  assent.  It  is  a  mis- 
take that  the  constitution  was  not  de- 
signed to  operate  upon  states,  in  their 
corporate  capacities.  It  is  crowded  with 
provisions  which  restrain  or  annul  the 
sovereignty  of  the  states  in  some  of  the 
higliest  branches  of  their  prerogatives. 
Tlie  tenth  section  of  the  first  article  con- 
tains a  long  list  of  disabilities  and  prohi- 
bitions imposed  upon  the  states.  Surely, 
when  such  essential  portions  of  state 
sovereignty  are  taken  away,  or  prohibited 
to  be  exercised,  it  cannot  be  correctly  as- 
serted that  the  constitution  does  not  act 
upon  the  states.  The  language  of  the 
constitution  is  also  imperative  upon  the 
states  as  to  the  performance  of  many 
duties.  It  is  imperative  upon  the  state 
legislatures  to  make  laws  prescribing  the 
time,  places,  and  manner  of  holding  elec- 
tions for  senators  and  representatives,  and 
for  electors  of  President  and  Vice-Presi- 
dent. And  in  these,  as  well  as  some  other 
cases,  Congress  have  a  right  to  revise, 
amend,  or  supersede  the  laws  wliicli  may 
be  passed  by  state  legisliitures.  When, 
therefore,  the  states  are  stripped  of  some 
of  the  highest  attributes  of  sovereignty, 
and  the  same  are  given  to  the  United 
States ;  when  the  legislatures  of  the 
states  are,  in  some  respects,  under  the 
control  of  Congress,  and  in  every  case  are, 
under  the  constitution,  bound  by  the  para- 
mount authority  of  tlie  United  States  ;  it 
is  certainly  ditficult  to  support  the  argu- 
ment that  the  apjiellate  power  over  the 
derisions  of  state  courts  is  contrary  to 
the  genius  of  our  institutions.  The  courts 
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tain  upon  examination  wliether  the   case   upon  the  face  of  the 


of  tlie  United  States  can,  without  ques- 
tion, revise  the  proceedings  of  the  ex- 
ecutive and  legislative  authorities  of  the 
states,  and  if  they  are  found  to  be  con- 
trary to  the  constitution,  may  declare 
them  to  lie  of  no  legal  validitj'.  Surely 
the  exercise  of  tiie  same  right  over  judi- 
cial tribunals  is  not  a  higher  or  more 
dangerous  act  of  sovereign  power.  Nor 
can  such  a  right  be  deemed  to  impair  the 
independence  of  state  judges.  It  is  as- 
suming the  very  ground  in  controversy 
to  assert  that  they  possess  an  absolute  in- 
dependence of  the  United  States.  In  re- 
spect to  the  powers  granted  to  the  United 
States,  they  are  not  independent ;  they 
are  expressly  bound  to  obedience  by  the 
letter  of  the  constitution  ;  and  if  they 
should  unintentionally  transcend  their 
anthorit3%orniisconstrue  the  constitution, 
there  is  no  more  reason  for  giving  their 
judgments  an  absolute  and  irresistible 
force,  than  for  giving  it  to  the  acts  of  the 
other  co-ordinate  departments  of  state 
sovereignty.  The  argument  urged  from 
the  possibility  of  the  abuse  of  the  revising 
power,  is  equally  unsatisfactory.  It  is  al- 
ways a  doubtful  course,  to  argue  against 
the  use  or  existence  of  a  power,  from  the 
possibilitj'  of  its  abuse.  It  is  still  more 
difficult,  by  such  an  argument,  to  ingraft 
upon  a  general  power  a  restriction  which 
is  not  to  be  found  in  the  terms  in  which 
it  is  given.  From  the  very  nature  of 
tilings,  the  absolute  right  of  decision,  in 
the  last  resort,  must  rest  somewhere  — 
wherever  it  may  be  vested  it  is  suscepti- 
ble of  abuse.  In  all  questions  of  juris- 
diction the  inferior,  or  appellate  court, 
must  pronounce  the  final  judgment ;  and 
common  sense,  as  well  as  legal  reasoning, 
has  conferred  it  upon  the  latter. 

"  It  has  been  further  argued  against  the 
existence  of  this  appellate  power,  that 
it  would  form  a  novelty  in  our  judicial 
institutions.  This  is  certainly  a  mis- 
take. In  the  articles  of  confederation,  an 
instrument  framed  with  infinitely  more 
deference  to  state  rights  and  state  jeal- 
ousies, a  power  was  given  to  Congress  to 
establish  'courts  for  revising  and  deter- 
mining, finally,  appeals  in  all  cases  of  cap- 
tures.' It  is  remarkable  that  no  power 
was  given  to  entertain  original  jurisdic- 


tion in  such  cases  ;  and,  consequently,  the 
appellate  power  (although  not  so  ex- 
pressed in  terms)  was  altogether  to  be  ex- 
ercised in  revising  the  decisions  of  state 
tributials.  Tiiis  was,  undoubtedlj',  so  far 
a  surrender  of  state  sovereignty  ;  but  it 
never  was  su|)posed  to  be  a  power  fraught 
with  public  danger,  or  destructive  of  the 
independence  of  state  judges.  On  the 
coMtriiry,  it  was  supposed  to  be  a  power 
indispensable  to  the  public  safety,  inas- 
much as  our  national  rights  might  other- 
wise be  compromitted,  and  our  national 
peace  be  dangered.  Under  the  present 
constitution  the  prize  jurisdiction  is 
confined  to  the  courts  of  the  United 
States ;  and  a  power  to  revise  the  de- 
cisions of  state  courts,  if  they  should 
assert  jurisdiction  over  prize  causes, 
cannot  be  less  important,  or  less  use- 
ful, than  it  was  under  the  confederation. 

"  In  this  connection  we  are  led  again 
to  the  construction  of  the  words  of  the 
constitution,  '  the  judicial  power  shall 
extend,'  etc.  If,  as  has  been  contended 
at  the  bar,  the  term  '  extend '  have  a 
relative  signification,  and  mean  to  widen 
an  existing  power,  it  will  then  follow,  that, 
as  the  confederation  gave  an  appellate 
power  over  state  tribunals,  the  consti- 
tution enlarged  or  widened  that  appel- 
late power  to  all  the  other  cases  in  which 
jurisdiction  is  given  to  the  courts  of  the 
United  States.  It  is  not  presumed  that 
the  learned  counsel  would  choose  to 
adopt  such  a  conclusion. 

"  It  is  further  argued,  that  no  great  pub- 
lic mischief  can  result  from  a  construc- 
tion which  shall  limit  the  apjiellate  power 
of  the  United  States  to  cases  in  their  own 
courts ;  first,  because  state  judges  are 
bound  by  an  oath  to  support  the  consti- 
tution of  the  United  States,  and  must 
be  presumed  to  be  men  of  learning  and 
integrit}' ;  and  secondly,  because  Con- 
gress must  have  an  unquestionable  right 
to  remove  all  cases  within  the  scope  of 
the  judicial  power  from  the  state  courts 
to  the  courts  of  the  United  States,  at  any 
time  before  final  judgment,  though  not 
after  final  judgment.  As  to  the  first  rea- 
son,—  admitting  that  the  judges  of  the 
state  courts  are,  and  alwaj's  will  be,  of 
as  much  learning,  integrity,  and  wisdom 
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as  tliose  of  tlie  courts  of  the  United 
States  (whicli  we  very  cheerfully  admit), 
—  it  does  not  aid  the  argument.  It  is 
manifest  that  the  constitution  has  pro- 
ceeded upon  a  tlieory  of  its  own,  and 
given  or  witliheld  powers  according  to 
the  judgment  of  tiie  American  people,  by 
whom  it  was  adopted.  AVe  can  only  con- 
strue its  powers,  and  cannot  inquire  into 
the  policy  or  principles  which  induced 
the  grant  of  them.  The  constitution  has 
presumed  (whether  rightly  or  wrongly 
we  do  not  inquire)  that  state  attach- 
ments, state  prejudices,  state  jealousies, 
and  state  interests,  might  sometimes 
obstruct,  or  control,  or  be  supposed  to 
obstruct  or  control,  the  regular  ad- 
ministration of  justice.  Hence,  in  con- 
troversies between  states,  between  citi- 
zens of  different  states,  between  citizens 
claiming  grants  under  different  states,  be- 
tween a  state  and  its  citizens,  or  foreign- 
ers, and  between  citizens  and  foreigners, 
it  enables  the  parties,  under  the  authority 
of  Congress,  to  have  the  controversies 
lieard,  tried,  and  determined  before  the 
national  tribunals.  No  other  reason  than 
that  which  has  been  stated  can  be  as- 
signed, why  some,  at  least,  of  those  cases 
should  not  luve  been  left  to  the  cogni- 
zance of  the  state  courts.  In  respect  to 
the  other  enumerated  cases,  —  the  cases 
arising  under  the  constitution,  laws,  and 
treaties  of  the  United  States,  cases  af- 
fecting ambassadors  and  other  public 
ministers,  and  cases  of  admiralty  and 
maritime  jurisdiction,  —  reasons  of  a 
higher  and  more  extensive  nature,  touch- 
ing the  safety,  peace,  and  sovereignty  of 
the  nation,  miglit  well  justify  a  grant  of 
exclusive  jurisdiction. 

"  This  is  not  all.  A  motive  of  another 
kind,  perfectly  compatible  with  the  most 
sincere  respect  for  state  tribunals,  might 
induce  the  grant  of  appellate  power  over 
their  decisions.  That  motive  is  the  im- 
portance, and  even  necessity  of  uni- 
formity of  decisions  throughout  the  whole 
United  States  upon  all  subjects  within 
tlie  purview  of  the  constitiition.  Judtres 
of  equal  learning  and  integrity,  in  (lifer- 
ent states,  might   ditTcrenlly  interpret  a 


statute,  or  a  treaty  of  the  United  States, 
or  even  the  constitution  itself.  If  there 
were  no  revising  authority  to  control 
these  jarring  and  discordant  juilgments, 
and  harmonize  them  into  uniformity,  the 
laws,  the  treaties,  and  the  constitution  of 
the  United  States  would  be  different 
in  different  states,  and  might,  perhaps, 
never  have  precisely  the  same  construc- 
tion, obligation,  or  efficacy,  in  any  two 
states.  The  public  mischiefs  that  would 
attend  such  a  state  of  things  would  be 
truly  deplorable  ;  and  it  cannot  be  be- 
lieved that  they  could  have  escaped  the 
enlightened  convention  which  formed  the 
constitution.  What,  indeed,  might  then 
have  been  only  prophecy,  has  now  be- 
come fact ;  and  the  appellate  jurisdiction 
must  continue  to  be  the  only  adequate 
remedy  for  such  evils, 

"  There  is  an  additional  consideration, 
which  is  entitled  to  great  weight.  The 
constitution  of  the  United  States  was 
designed  for  the  common  and  equal 
benefit  of  all  the  people  of  the  United 
States.  The  judicial  power  was  granted 
for  the  same  benign  and  salutary  pur- 
poses. It  was  not  to  be  exercised  exclu- 
sively for  the  benefit  of  parties  who 
might  be  plaintiffs,  and  would  elect  the 
national  forum,  but  also  for  the  protec- 
tion of  defendants,  who  might  be  entitled 
to  try  their  rights,  or  assert  their  privi- 
leges, before  the  same  forum.  Yet,  if  the 
construction  contended  for  be  correct,  it 
will  follow,  that  as  the  plaintiff  may 
always  elect  the  state  court,  the  de- 
fendant may  be  deprived  of  all  the  se- 
curity which  the  constitution  intended 
in  aid  of  his  rights.  Such  a  state  of 
things  can,  in  no  respect,  be  considered 
as  giving  equal  rights.  To  obviate  this 
difficulty,  we  are  referred  to  the  power 
which  it  is  admitted  Congress  possess 
to  remove  suits  from  state  courts  to  the 
national  coiirts ;  and  this  forms  the  seo 
ond  ground  upon  which  the  argument  we 
are  considering  has  been  attempted  to  be 
sustained. 

"  This  power  of  removal  is  not  to  be 
found  in  express  terms  in  any  part  of  the 
constitution  ;  if    it   be   given,  it   is  only 


1''  Twitchell  v.  Commonwealth,  7  Wall.  321  ;  Spies  i'.  Illinois,  12-3  U.  S.  131,  143. 
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application  to  the  whole  court  for  decision   as  to  the  propriety 


given  by  implication,  as  a  power  neces- 
sary ami  proper  to  carry  into  effect  some 
express  power.  Tiie  power  of  removal 
is  certainly  not,  in  strictness  of  language, 
an  exercise  of  original  jurisdiction  ;  it 
presupposes  an  exercise  of  original  juris- 
diction to  have  attached  elsewhere.  The 
existence  of  this  power  of  removal  is  fa- 
miliar in  courts  acting  according  to  the 
course  of  the  common  law,  in  criminal 
as  well  as  civil  cases,  and  it  is  exer- 
cised before  as  well  as  after  judgment. 
But  this  is  always  deemed,  in  both 
cases,  an  exercise  of  appejlate,  and  not 
of  original  jurisdiction.  If,  then,  tiie 
right  of  removal  be  included  in  the 
appellate  jurisdiction,  it  is  only  because 
it  is  one  mode  of  exercising  that  power, 
and  as  Congress  is  not  limited  by  the 
constitution  to  any  particular  mode  or 
time  of  exercising  it,  it  may  author- 
ize a  removal  either  before  or  after 
judgment.  The  time,  the  process,  and 
the  manner  must  be  subject  to  its  ab- 
solute legislative  control.  A  writ  of 
error  is,  indeed,  but  a  process  which 
removes  the  record  of  one  court  to  the 
possession  of  another  court,  and  enables 
the  latter  to  inspect  the  proceedings,  and 
give  such  judgment  as  its  own  0[)inion  of 
the  law  and  justice  of  the  case  may  war- 
rant. There  is  nothing  in  the  nature  of 
the  process  which  forbids  it  from  being 
applied  by  the  legislature  to  interlocutory 
as  well  as  final  judgments.  And  if  the 
right  of  removal  from  state  courts  exist 
before  judgment,  because  it  is  included 
in  the  appellate  power,  it  must,  for  the 
same  reason,  exist  after  judgment.  And 
if  the  appellate  power  by  the  constitu- 
tion does  not  include  cases  pending  in 
state  courts,  the  right  of  removal,  which 
is  but  a  mode  of  exercising  that  power, 
cannot  be  applied  to  them.  Precisely  the 
same  objections,  therefore,  exist  as  to  the 
right  of  removal  before  judgment,  as 
after,  and  both  must  stand  or  fall  to- 
gether. Nor,  indeed,  would  the  force  of 
the  arguments  on  either  side  materiallj' 
vary  if  the  right  of  removal  were  an 
exercise  of  original  jurisdiction.  It  would 
pqivilly  trench  upon  the  jurisdiction  and 
independence  of  state  tribunals. 

"  The  remedy,  too,  of  removal  of  suits 


would  be  utterly  inadequate  to  the  pur- 
poses of  the  constitution,  if  it  could  act 
only  on  the  parties,  and  not  upon  the 
state  courts.  In  respect  to  criminal 
prosecutions,  the  difficulty  seems  ad- 
mitted to  be  insurmountable  ;  and  in  re- 
spect to  civil  suits,  there  would,  in  many 
cases,  be  rights  without  corresponding 
remedies.  If  state  courts  sliould  deny  the 
constitutionality  of  the  authority  to  re- 
move suits  from  their  cognizance,  in  what 
manner  could  they  be  compelled  to  relin- 
quish the  jurisdiction  ?  In  respect  to 
criminal  cases,  there  would  at  once  be  an 
end  of  all  control,  and  the  state  decis- 
ions would  be  paramount  to  the  consti- 
tution ;  and  though  in  civil  suits  the 
courts  of  the  United  States  might  act 
upon  the  parties,  yet  the  state  courts 
might  act  in  the  same  way ;  and  this 
conflict  of  jurisdictions  would  not  only 
jeopardize  private  rights,  but  bring  into 
imminent  peril  the  public  interests. 

"  On  the  whole,  the  court  are  of  opinion, 
that  the  appellate  power  of  the  United 
States  does  extend  to  cases  pending  in 
the  state  courts  ;  and  that  the  25th 
section  of  the  Judiciary  Act,  which  au- 
thorizes the  exercise  of  this  jurisdiction 
in  the  specified  cases,  by  a  writ  of  error, 
is  supported  by  the  letter  and  spirit  of 
the  constitution.  We  find  no  clause  in 
that  instrument  which  limits  this  power  ; 
and  we  dare  not  interpose  a  limitation 
where  the  people  have  not  been  disposed 
to  create  one. 

"  Strong  as  this  conclusion  stands  upon 
tlie  general  language  of  the  constitution, 
it  may  still  derive  sujtport  from  other 
sources.  It  is  an  historical  fact,  tiiat  this 
exposition  of  the  constitution,  extending 
its  appellate  power  to  state  courts,  was, 
previous  to  its  adoption,  miiformiy  and 
publicly  avowed  by  its  friends  and  ad- 
mitted by  its  enemies,  as  the  basis  of 
their  respective  reasonings,  both  in  and 
out  of  the  state  conventions.  It  is  an 
historical  fact,  that  at  the  time  when  the 
Judiciary  Act  was  submitted  to  the  delib- 
erations of  the  first  Congress, —  composed, 
as  it  was,  not  only  of  men  of  great  learn- 
ing and  ability,  but  of  men  who  had  acted 
a  principal  part  in  framing,  snpporiini', 
or  opposing  that  constitution,  —  tiie  sani» 
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of  the  issue  of  the  writ.^^  The  Supreme  Court  will  consider  no 
application  for  a  writ  of  error,  unless  a  justice  of  the  court  has 
endorsed  on  the  record  a  request  that  the  application  be  made 
to  the  full  bench.i2  The  writ  will  be  denied  if  there  is  no  Federal 
question  involved,  or  if  the  decision  complained  of  was,  as  re- 
gards the  Federal  question,  so  plainly  right  as  not  to  require  argu- 
ment.i^  The  application  for  a  writ  of  error,  if  made  to  a  single 
justice,  is  usually  ex  ^arte.  When  made  to  the  full  court,  usually 
both  sides  are  heard. ^* 

A  judgment  which  orders  a  new  triaP^  or  any  further  pro- 
ceedings ^^  cannot  be  thus  reviewed.  A  judgment  uncondition- 
ally dismissing  a  complaint,  when  nothing  more  is  requisite  to 
complete  the  dismissal,  may  thus  be  reviewed.^"  What  constitutes 
a  final  judgment,  decree,  or  order  is  explained  in  another  sec- 
tion.'^  The  term  "  suit "  as  used  in  this  statute  applies  to  any 
proceeding  in  a  court  of  justice  in  which  a  person  pursues  the 
remedy  which  the  law  affords  him  ;i^  and  includes  an  application 
for  a  writ  of  mandamus,^'^  prohibition,-^  or  habeas  corpus?" 

A  writ  of  error  may  be  issued  by  the  Supreme  Court  of  the 
United  States  to  a  judgment  of  an  inferior  State  court  which, 
by  the  laws  of  the  State,  cannot  be  reviewed  in  the  highest  State 
court.23     When,  however,  the  plaintiff  in  error  has  a  right  to  a 

exposition   was   explicitly   declared    and  12  /„  re  Ingalls,  139  U.  S.  548. 

admitted  by  tlie  friends  and  by  the  op-  ^^  Spies  v.  Illinois,  123  U.  S.  131,  166; 

ponents  of  tliat  system.     "  It  is  an   Iiis-  Brooks  v.  Missouri,  124  U.  S.  394. 

torical  fact,  tliat  the   Supreme  Court  of  ^*  Spies  v.  Illinois,  123  U.S.  131;  Inre 

the   United   States   have,  from    time   to  Kemmler,  136  U.  S.  436,  437. 

time,    sustained   this    appellate   jurisdic-  i^  Houston   r.   Moore,  3   Wheat.  433; 

tion  in  a  great  variety  of  cases,  brouglit  Parcels  r.  Johnson,  20  Wall.  653;  Ran- 

from    the    tribunals    of    many    of     the  kin  i\  State,  11  Wall.  380. 

most    important    states    in    tlie    Union,  is  McComb  v.  Commissioners  of  Knox 

and   that    no    state    tribunal    has    ever  County,  91  U.  S.  1 ;  Bostwick  r.  Brinker- 

breathed  a  judicial  doubt  on  the  subject,  hoff,  106  U.  S.  3;  Gibbons  v.  Ogden,  6 

or  declined  to  obey  the  mandate  of  the  Wheat.  448. 

Supreme  Court,  until  the  present  occa-  i''  Conimissioners  of  Tippecanoe  Coun- 

sion.     This   weight  of  contemporaneous  ty  v.  Lucas,  93  U.  S.  108. 

exposition   by  all    parties,  this   acquies-  1**  Infra,  §  480. 

cence    of  enlightened   state   courts,  and  "  Weston   v.  Charleston,   2  Tet.   449; 

these  judicial  decisions  of  the  Supreme  Atdrich  v.  Aetna  Co.,  8  Wall.  491. 

Court  through  so  long  a  period,  do,  as  we  '^^  Hartman   v.   Grcenhow,    102    U.    S. 

think,  place  the  doctrine  upon  a  founda-  672. 

tion  of  authority  which  cannot  be  shaken,  21  Weston  v.  Charleston,  2  Pet.  449. 

without  delivering  over  the  subject  to  per-  22  Kurtz  v.  Mofiitt,  115  U.  S.  487. 

petual  and  irremediable  doubts."  23  Downham    v.   Alexandria,   9   Wall. 

11  Twitchell  f.  Commonwealth,  7  Wall.  6-59;  Gregory  r.  McVeig'i.  23  Wall.  294; 

321  ;  Spies  v.  Illinois,  123  U.  S   131,  143;  Miller  v.  Joseph,  17  Wall.  055. 
^1  re  Kemmler,  130  U.  S.  430,  437. 
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review  of  the  judgment  in  another  court  of  the  State,  no  writ  of 
error  can  be  obtained  till  after  such  review  has  been  had;^^  even 
though  the  judgment  of  the  inferior  State  court  is  in  accordance 
with  wliat  was  decided  by  the  highest  State  court  in  a  former 
appeal.25  The  writ  shoukl  be  directed  to  the  court  in  which  the 
final  judgment  was  rendered,  by  whose  process  it  is  to  be  exe- 
cuted, and  where  the  record  remains,  although  a  higher  court  has 
considered  the  case  upon  appeal  or  writ  of  error,  and  sent  down  a 
retnittitur  or  rescript  accordingly .^^  In  the  latter  case,  the  writ 
may  be  addressed  to  the  highest  court,  and  seek  through  its  in- 
strumentality to  obtain  the  record  from  the  inferior  court  having 
it  in  keeping; 2"  but  it  is  the  safer  practice  to  address  the  writ  to 
the  court  which  has  the  record.^^  If  the  clerk  of  the  State  court 
refuses  to  transmit  a  copy  of  the  record  in  obedience  to  the  writ 
of  error,  he  may  be  compelled  to  do  so  by  an  order  ^^  or  a  man- 
damus,^'' even  though  the  State  court  forbade  him  to  transmit  the 
record  ;^^  but  the  clerk  will  not  be  thus  compelled  to  transmit  a 
copy  of  the  record  after  a  writ  of  error  has  been  allowed  but  before 
it  is  issued. ^2 

The  writ  of  error  to  a  State  court  must,  like  the  writ  to  a 
Circuit  Court,  be  accompanied  by  a  citation  and  a  bond/^  The 
citation  must  be  signed  and  the  bond  approved  by  the  chief  jus- 
tice, judge,  or  chancellor  of  the  court  to  which  the  writ  is  ad- 
dressed, or  by  a  justice  of  the  Supreme  Court  of  the  United 
States.^^  Where  the  order  allowing  the  writ  of  error  states  that 
the  chief  justice  is  absent,  and  is  signed  by  a  judge  as  presiding 
judge  of  the  State  court,  it  will  be  presumed  that  the  writ  was 
properly  allowed ,^^  The  defendant  in  error  must  have  at  least 
thirty  days'  notice  before  the  hearing  of  the  cause.^^ 

When  it  is  desired  to  secure  the  right  to  review  the  decision 
of  a  State  court  in  the  Supreme  Court  of  the  United  States,  it 
is  the  safer  practice  to  make  it  appear  distinctly  on  the  record, 

24  Downham    v.   Alexandria,   9   Wall.  ^o  u.  S.  v.  Gomez,  3  Wall.  752. 

659;    Miller   v,  Joseph,    17   Wall.   655;  si  U.  S.  v.  Bootli,  18  How.  477. 

Gregory  v.  McVeigh,  2.3  Wall.  294.  32  Ex  parte  Ralston,  119  U.  S.  613. 

•■^5  Fisher  v.  Perkins,  122  U.  S.  522.  33  u.  S.  R.  S.  §§  999,  1000.     See  infra, 

26  Gelston    v.    Hoyt,    3    Wheat.   216 ;  §  486. 

Kanouse  r.  Martin,  15  EIow.  198  ;  M'Guire  34  jj    c^    r    g    §§  999^  joOO;  Gleason 

i^.  Commonwealth,  3  Wall.  382;  Polleys  v.  Florida,  9  Wall.  779;  Butler  v.  Gage, 

V.  Black  River  Imp.  Co.,  113  U.  S.  81.  138  U.  S.  52. 

2'   Atherton  v.  Fowler,  91  U.  S.  14-3, 147.  35  Butler  v.  Gage,  138  U  S.  52,  56. 

28  Atherton  v.  Fowler,  91  U.  S.  143, 147.  ^  U.  S.  R.  S.  §  999. 

29  U.  S.  V.  Booth,  18  How.  477. 
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by  a  statement  either  in  the  pleadings,  or  as  the  ground  of  an 
objection  to  the  admission  of  evidence,  or  in  support  of  an  offer 
of  evidence,  or  a  request  to  charge,  that  a  Federal  question  is  in- 
volved.^^  This  is  not  however,  indispensable,  if  the  Supreme 
Court  can  see  by  an  examination  of  the  record  that  the  Fede- 
ral question  was  raised  and  decided  adversely  to  the  plaintiff 
in  error.^s  The  opinion  of  the  State  court,  if  properly  authen- 
ticated, may  be  examined  to  see  what  questions  were  decided.^^ 
A  certificate  of  the  presiding  justice  of  the  State  court  or  of  the 
court  may  also  be  examined  for  that  purpose.'**'  But  neither  of 
these  is  conclusive.*^  If  the  question  was  not  raised  until  a  mo- 
tion for  a  rehearing,  no  writ  of  error  will  lie.*^  A  mention  of 
a  Federal  question  in  a  petition  for  a  writ  of  error  is  insufficient 
to  give  the  Supreme  Court  jurisdiction.*^  When  it  appears  that 
the  decision  below  was  adverse  to  the  plaintiff  in  error  upon  two 
independent  grounds,  one  of  which  is  not  a  Federal  question,  the 
Supreme  Court  will  affirm  the  judgment.**  Where  there  is  a  Fed- 
eral question,  but  the  decision  may  have  been  on  another  inde- 
pendent ground,  and  on  which  ground  the  judgment  was  based 
does  not  appear,  then  if  the  independent  ground  was  clearly  in- 
valid and  insufficient  to  sustain  the  judgment,  the  Supreme  Court 
will  take  jurisdiction  of  the  case,  because  when  put  to  inference 
as  to  what  points  the  State  court  decided,  it  ought  not  to  assume 
that  the  judgment  was  based  upon  grounds  clearly  untenable ;  *^ 
but  where  a  defense  is  distinctly  made,  resting  on  local  statutes, 
the  Supreme  Court  will  not,  in  order  to  reach  a  Federal  question, 
resort  to  critical  conjecture  as  to  the  action  of  the  State  court  in 

37  Curtison  Jurisdiction  of  U.S.  Courts,  112  U.  S.   12.%  129;  Gross  v.  U.  S.  Mort- 

o7-V.).  gage  Co.,  108  U.  S.  477. 

«  Fnrman    v.    Nichol,    8    Wall.    44  ;  *'^  Texas  &  P.  Ry.  Co.  v.  Southern  Pac. 

Crowell  V.   Randeli,  10  Pet.  .368 ;  Arm-  Ry.  Co.,  187  U.  S.  48. 

strong  V.   Treasurer   of  Athens  County,  *'  Leeper  v.  Texas,  139  U.  S.  462. 

II)   Pet.  281 ;  Beer  Co.  v.  Massachusetts,  *^  Murdock  v.  Memphis,  20  Wall.  590; 

■•17  U.  S.  25.  Adams  County  v.  B.  &  M.  R.  R.  Co ,  112 

•5«  Murdock  V.  Mempliis,  20  Wall.  500 ;  U.  S.  123 ;  De  Saussure  (•.  Gaillard,  127 

Gross   V.  U.  S.  Mortgage  Co.,  108  U.  S.  U.  S.  216  ;  Hopkins  r.  McLure,  13.']  U.  S. 

477;   Adams  County  v.  Burlington  &  Mo.  380;  Hale  y.  Akers,  132  U.  S.554;  Blount 

R.R.  Co.,  112  U.  S.  123, 129;  Philadelphia  v.   Walker,   134    U.  S.  607;   Johnson    r. 

Fire  Association  i-.  New  York,  119  U.  S.  Risk,  137  U.  S.  300;  Beaupre'  v.  Noyes, 

110,110;  Walter  A.  Wood  Co.  I'.  Skinner,  1.38  U.  S.  397;   Hammond  v.  Johnston, 

139  U.  S.  293,  295.  142  U.  S.  7.3. 

■»"  Murdock  v.  Memphis,  20  Wall.  590.  ^^  Kijnger  v.  Missouri,  13  Wall.   257; 

633;  Johnson  v.  Risk,  137  U.  S.  300,  307.  Johnson  v.  Risk,  137  U.  S.  300,  307. 

"  Adams  County  v.  B.  &  Mo.  U.  ii.  Co.. 
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the  disposition  of  such  defence.*^  "When  the  Supreme  Court  is  of 
the  opinion  that  the  Federal  question  was  erroneously  decided  it 
will  still  affirm  the  judgment,  if  it  appears  that  on  another  ground, 
even  if  such  ground  were  not  considered  by  the  State  court,  the 
decision  was  correct.*"  The  amount  of  the  matter  in  dispute  in 
the  State  court  is  immaterial  to  the  right  of  review  by  the  Su- 
preme Court  of  the  United  States.*^  Otherwise,  writs  of  error  to 
State  courts  and  the  practice  and  proceedings  under  them  are 
substantially  similar  to  writs  of  error  to  Circuit  Courts  of  the 
United  States,  and  the  practice  and  proceedings  thereunder.*^ 

§  478.  "Writs  of  Error  from  and  Appeals  to  the  Circuit  Courts 
of  Appeals.  —  The  Evarts  Act  which  creates  the  Circuit  Courts  of 
Appeals  provides :  "  That  no  appeal,  whether  by  writ  of  error  or 
otherwise,  shall  hereafter  be  taken  or  allowed,  from  any  District 
Court  to  the  existing  Circuit  Courts,  and  no  appellate  jurisdiction 
shall  hereafter  be  exercised  or  allowed  by  said  existing  Circuit 
Courts.  But  all  appeals  by  writ  of  error  otherwise,  from  said 
District  Courts,  shall  only  be  subject  to  i*eview  in  the  Supreme 
Court  of  the  United  States  or  in  the  Circuit  Court  of  Appeals 
hereby  established,  as  is  hereinafter  provided,  and  the  review  by 
appeal,  by  writ  of  error  or  otherwise,  from  the  existing  Circuit 
Courts  shall  be  had  only  in  the  Supreme  Court  of  the  United 
States,  or  in  the  Circuit  Courts  of  Appeals  hereby  established 
according  to  the  provisions  of  this  act  regulating  the  same."  ^ 
"  That  appeals  or  writs  of  error  may  be  taken  from  the  District 
Courts  or  from  the  existing  Circuit  Courts  direct  to  the  Supreme 
Court  in  the  following  cases :  In  any  case  in  which  the  jurisdic- 
tion of  the  court  is  in  issue  ;  in  such  cases  the  question  of  juris- 
diction alone  shall  be  certified  to  the  Supreme  Court  from  the 
court  below  for  decision.  From  the  final  sentences  and  decrees 
in  prize  causes.  In  cases  of  conviction  of  a  capital  or  otherwise 
infamous  crime.  In  any  case  that  involves  the  construction  or 
application  of  the  Constitution  of  the  United  States.  In  any  case 
in  which  the  constitutionality  of  any  law  of  the  United  States,  or 
the  validity  or  construction  of  any  treaty  made  under  its  author- 
ity, is  drawn  in  question.     In  any  case  in  which  the  constitution 

«  Johnson  v.  Risk,  1-37  U.  S.  300,  .307.  «»  Buel  i'.  Van  Ness,  8  Wheat.  .312. 

"  Murdock   v.   City   of    Memphis,   20  ^o  u.  S.  R.  S.  §  100-3. 

Wall.  590,   fl.36.     See   Walter  A.   Wood  §  478.     i  26    St.  at   L.   ch.    517,    §  4, 

Co.  V.  Skinner,  13'.)  U.  S  -293.  205.  p.  i?27. 
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or  law  of  a  State  is  claimed  to  be  in  contravention  of  the  Consti- 
tution of  the  United  States.  Nothing  in  this  act  shall  affect  the 
jurisdiction  of  the  Supreme  Court  in  cases  appealed  from  the 
highest  Court  of  a  State,  nor  the  construction  of  the  statute  pro- 
viding for  review  of  such  cases."  ^ 

"  That  the  Circuit  Courts  of  Appeals  established  by  this  act 
shall  exercise  appellate  jurisdiction  to  review  by  appeal  or  by 
writ  of  error  final  decision  in  the  District  Court  and  the 
existing  Circuit  Courts  in  all  cases  other  than  those  provided 
for  in  the  preceding  section  of  this  act,  unless  otherwise  pro- 
vided by  law.  And  the  judgments  or  decrees  of  the  Circuit 
Courts  of  Appeals  shall  be  final  in  all  cases  in  which  the 
jurisdiction  is  dependent  entirely  upon  the  opposite  parties  to 
the  suit  or  controversy,  being  aliens  and  citizens  of  the  United 
States  or  citizens  of  different  States  ;  also  in  all  cases  arising 
under  the  patent  laws,  under  the  revenue  laws,  and  under  the 
criminal  laws  and  in  admiralty  cases. 

"  Excepting  that  in  every  such  subject  within  its  appellate 
jurisdiction  the  Circuit  Court  of  Appeals  at  any  time  may  certify 
to  the  Supreme  Court  of  the  United  States,  any  questions  or  prop- 
ositions of  law  concerning  which  it  desires  the  instruction  of 
that  court  for  its  proper  decision.  And  thereupon  the  Supreme 
Court  may  either  give  its  instruction  on  the  questions  and  prop- 
ositions certified  to  it,  which  shall  be  binding  upon  the  Circuit 
Courts  of  Appeals  in  such  case,  or  it  may  require  that  the  whole 
record  and  cause  may  be  sent  up  to  it  for  its  consideration,  and 
thereupon  shall  decide  the  whole  matter  in  controversy  in  the 
same  manner  as  if  it  had  been  brought  there  for  review  by  writ 
of  error  or  appeal.  And  excepting  also  that  in  any  such  case  as 
is  hereinbefore  made  final  in  the  Circuit  Court  of  Appeals,  it  shall 
be  competent  for  the  Supreme  Court  to  require,  by  certiorari  or 
otherwise,  any  such  case  to  be  certified  to  the  Supreme  Court  for 
its  review  and  determination,  with  the  same  power  and  authority 
in  the  case  as  if  it  had  been  carried  by  appeal  or  writ  of  error  to 
the  Supreme  Court.  In  all  cases  not  hereinbefore,  in  this  sec- 
tion, made  final,  there  shall  l)e  of  right  an  appeal  or  writ  of  error 
or  review  of  the  case  by  the  Supreme  Court  of  the  United  States, 
where  the  matter  in  controversy  shall  exceed  one  thousand  dol- 
lars besides  costs.     But  no  such  appeal  shall  be  taken  or  writ  of 

2  26  St.  at  L.  ch.  517,  §  5,  p.  827. 


§  478.]  CIRCUIT    COURTS    OF   APPEALS.  1007 

error  sued  out  uuless  within  one  year  after  the  entry  of  the  order, 
judgment,  or  decree  sought  to  he  reviewed."  ^ 

"  That  where,  upon  a  hearing  in  equity  in  a  District  Court,  or 
in  an  existing  Circuit  Court,  an  injunction  shall  he  granted  or 
continued  by  an  interlocutory  order  or  decree,  in  a  cause  in  which 
an  appeal  from  a  final  decree  may  be  taken  under  the  provisiinis 
of  this  act  to  the  Circuit  Court  of  Appeals,  an  appeal  may  be 
taken  from  such  interlocutory  order  or  decree  granting  or  con- 
tinuing such  injunction,  to  the  Circuit  Court  of  Appeals  :  Provided 
that  the  appeal  must  be  taken  within  thirty  days  from  the  entry  of 
such  order  or  decree,  and  it  shall  take  precedence  in  the  appellate 
court ;  and  the  proceedings  in  other  respects  in  the  court  below 
shall  not  be  stayed  unless  otherwise  ordered  by  that  court  during 
the  pehdency  of  such  appeal."  * 

"  Whenever,  on  appeal  or  writ  of  error  or  otherwise,  a  case 
coming  from  a  District  or  Circuit  Court  shall  be  reviewed  and  de- 
termined in  the  Circuit  Court  of  Appeals,  in  a  case  in  which  the 
decision  in  the  Circuit  Court  of  Appeals  is  final,  such  cause  shall 
be  remanded  to  the  said  District  or  Circuit  Court  for  further  pro- 
ceedings to  be  there  taken  in  pursuance  of  such  determination."  ^ 

"  That  no  appeal  or  writ  of  error  by  which  any  order,  judgment, 
or  decree  may  be  reviewed  in  the  Circuit  Court  of  Appeals  under 
the  provisions  of  this  act  shall  be  taken  or  sued  out  except  within 
six  months  after  the  entry  of  the  order,  judgment,  or  decree  sought 
to  be  reviewed  :  Provided^  lioioever^  That  in  all  cases  in  which  a 
lesser  time  is  now  by  law  limited  for  appeals  or  writs  of  error, 
such  limits  of  time  shall  apply  to  appeals  or  writs  of  error,  in 
such  cases,  taken  to  or  sued  out  from  the  Circuit  Courts  of  Appeals. 
And  all  provisions  of  law  now  in  force,  regulating  the  methods 
and  system  of  review,  through  appeals  or  writs  of  error,  shall  reg- 
ulate the  methods  and  system  of  appeals  and  writs  of  error,  i)ro- 
vided  for  in  this  act  in  respect  of  the  Circuit  Courts  of  Appeals, 
including  all  provisions  for  bonds  or  other  securities  to  be  re- 
quired and  taken  on  such  appeals  and  writs  of  error.  And  any 
judge  of  the  Circuit  Courts  of  Appeals,  in  respect  of  cases  brought 
or  to  be  brought  to  that  court,  shall  have  the  same  powers  and 
duties  as  to  the  allowance  of  appeals  or  writs  of  error,  and  the  con- 
ditions of  such  allowance,  as  now  by  law  belong  to  the  justices  or 

3  26  St.  at  L.  ch.  517,  §  6.  p.  828.     See         <  2«  St.  at  L.  cli.  517,  §  7.  p.  828. 
Northern  racific  U.  R.  Co.  v.  Ainato,  144  &  26  St.  at  L.  ch.  517,  §  10,  p.  828. 

U.  S.        ,  cited  supra,  §  475. 
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judges  in  respect  of  the  existing  courts  of  the  United  States  re- 
spectively.^ That  the  Circuit  Court  of  Appeals  shall  have  the 
powers  specified  in  section  seven  hundred  and  sixteen  of  the  Re- 
vised Statutes  of  the  United  States."  "^ 

"  Appeals  and  writs  of  error  may  be  taken  and  prosecuted  from 
the  decisions  of  the  United  States  Court  in  the  Indian  Territory 
to  the  Supreme  Court  of  the  United  States,  or  to  the  Circuit  Court 
of  Appeals  in  the  eighth  circuit,  in  the  same  manner  and  under 
the  same  regulations  as  from  the  Circuit  or  District  Courts  of  the 
United  States,  under  this  act."  ^ 

'•'  That  the  Circuit  Court  of  Appeals,  in  cases  in  which  the  judg- 
ments of  the  Circuit  Courts  of  Appeal  are  made  final  by  this  act, 
shall  have  the  same  appellate  jurisdiction,  by  writ  of  error  or  ap- 
peal, to  review  the  judgments,  orders,  and  decrees  of  the  Supreme 
Courts  of  the  several  Territories,  as  by  this  act  they  may  have  to 
review  the  judgments,  orders,  and  decrees  of  the  District  Court 
and  Circuit  Courts  ;  and  for  that  purpose  the  several  Territories 
shall,  by  orders  of  the  Supreme  Court,  to  be  made  from  time  to 
time,  be  assigned  to  particular  circuits."  ^ 

It  has  been  held  that  a  Circuit  Court  of  Appeals  has  jurisdiction 
to  review  a  judgment  entered  after  March  3,1891,  and  before  the 
Circuit  Court  of  Appeals  was  organized  ;^^  that  a  Circuit  Court  of 
Appeals  has  jurisdiction  to  review  by  writ  of  error  a  judgment  in 
which  the  matter  in  dispute  is  less  than  five  thousand  dollars,  and 
apparently  no  matter  how  small  may  be  the  value  of  the  matter  in 
dispute  ;  ^^  that  a  Circuit  Court  of  Appeals  has  no  jurisdiction  to 
review  a  judgment  of  conviction  of  a  capital  crime,  or  of  a  crime 
punishable  by  imprisonment  in  a  State  prison  or  penitentiary  Avith 
or  without  hard  labor ;  '^  and  that  a  Circuit  Court  of  Appeals  has 
no  jurisdiction  to  review  a  judgment  in  which  the  sole  question 
involved  is  the  jurisdiction  of  the  court  below.^^  It  has  been  said 
that,  when  there  are  several  assignments  of  error,  some  of  which 
involve  the  jurisdiction  of  the  court  below,  and  others  do  not,  the 

«  26  St.  at  L.  ch.  517,  §  11,  p.  827.  "  Northern  Pacific  R.  R.  Co.  v.  Amato, 

^  26  St.  at  L.   ch.  517,  §12,   p.  827.  SecondCircuit,  January,  1892;  N.Y.  Law 

See  supra,  §  361.  Journal,  February  2, 1802. 

»  26  St.  at  L.  ch.  517,  §  13,  p.  827.  i'^  United  States  v.  Sutton,  47  Fed.  R. 

9  26  St.  at  L.  ch.  517,  §  15,  p.  829.   See  129  ;  in  re  Claasen,  140  U.  S.  200. 

139  U.  S.  707,  and  suprn,  §  20  i'  u.  S.  v.  Sutton.  47  Fed.  R.  129.     Rut 

'->  Nortliern  Pacific  1{.  IJ.  Co  v.  Amato,  see  McLish  v.  Roff,  141  U.  S.  661,  668. 
Second  Circuit,  January,  1^92  ;  N.  Y.  Law 
Jouraal,  February  2,.  1892. 


§  479.]  APPEALS    TO    CIRCUIT   COURTS.  1009 

Circuit  Court  of  Appeals  may  take  jurisdiction  by  writ  of  error  or 
appeal  of  the  whole  case.^*  A  Circuit  Court  of  Appeals  has  jui'is- 
diction  to  review  questions  of  fact  as  well  as  of  law,  on  appeal  from 
decrees  of  the  District  and  Circuit  Courts  in  admiralty .^^ 

§  479.  Writs  of  Error  from  and  Appeals  to  the  Circuit  Courts.  — 
The  Act  of  June  10,  1890,  provides :"  That  if  the  owner,  im- 
porter, consignee,  or  agent  of  any  imported  merchandise,  or  the 
collector,  or  the  Secretary  of  the  Treasury,  shall  be  dissatisfied 
with  the  decision  of  the  Board  of  General  Appraisers,  as  provided 
for  in  section  fourteen  of  this  act,  as  to  the  construction  of  the 
law  and  the  facts  respecting  the  classification  of  such  merchan- 
dise and  the  rate  of  duty  imposed  thereon  under  such  classifica- 
tion, they  or  either  of  them  may,  within  thirty  days  next  after 
such  decision,  and  not  afterwards,  apply  to  the  Circuit  Court  of 
the  United  States  within  the  district  in  which  the  matter  arises, 
for  a  review  of  the  questions  of  law  and  fact  involved  in  such 
decision. 

"  Such  application  shall  be  made  by  filing  in  the  office  of  the 
clerk  of  said  Circuit  Court  a  concise  statement  of  the  errors  of 
law  and  fact  complained  of,  and  a  copy  of  such  statement  shall  be 
served  on  the  collector,  or  on  the  importer,  owner,  consignee,  or 
agent,  as  the  case  may  be. 

"  Thereupon  the  court  shall  order  the  board  of  appraisers  to  re- 
turn to  said  Circuit  Court  the  record  and  the  evidence  taken  by 
them,  together  with  a  certified  statement  of  the  facts  involved  in 
the  case,  and  their  decision  thereon  ;  and  all  the  evidence  taken 
by  and  before  said  appraisers  shall  be  competent  evidence  before 
said  Circuit  Court ; 

"  And  within  twenty  days  after  the  aforesaid  return  is  made 
the  court  may,  upon  the  application  of  the  Secretary  of  the  Treas- 
ury, the  collector  of  the  port,  or  the  importer,  owner,  consignee, 
or  agent,  as  the  case  may  be,  refer  it  to  one  of  said  general  ap- 
praisers, as  an  officer  of  the  court,  to  take  and  return  to  the  court 
such  further  evidence  as  may  be  offered  by  the  Secretary  of  the 
Treasury,  collector,  importer,  owner,  consignee,  or  agent,  within 
sixty  days  thereafter,  in  such  order  and  under  such  rules  as  the 
court  may  prescribe  ;  and  such  further  evidence,  with  the  aforesaid 
returns,  shall  constitute  the  record  upon  which  said  Circuit  Court 

»  McLish  V.  Koff,  141  U.  S.  661,  15  xiie  llavilali,  48  Fed.  R.  684;  s.  c. 
608.  1  Circuit  Court  of  A2)i)eals  Rep.  1. 
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shall  give  priority  to  and  proceed  to  hear  and  determine  the  ques- 
tions of  law  and  fact  involved  in  such  decision,  respecting  the 
classification  of  such  merchandise  and  the  rate  of  duty  im})osed 
tliereon  under  such  classification,  and  the  decision  of  such  court 
shall  be  final,  and  the  proper  collector,  or  person  acting  as  such, 
shall  liquidate  the  entry  accordingly."  ^ 

Under  this  act  the  following  rules  have  been  adopted  by  the 
Circuit  Court  for  the  Southern  District  of  New  York  :  — 

"Rule  I.  —  Where,  in  any  case,  the  return  of  the  Board  of 
General  Appraisers  does  not  contain,  as  required  by  Section  15 
of  the  Act  of  June  1,  1890,  a  certified  statement  of  some  particu- 
lar fact  or  facts  involved  in  the  case,  before  any  order  will  be 
granted  by  this  court  for  a  further  or  additional  return  by  said 
board,  the  applicant  must  make  it  appear  to  the  satisfaction  of  the 
court  (by  affidavit  or  otherwise)  either  that  there  was  evidence 
before  the  board  bearing  on  said  issue  or  issues  of  fact,  or  that 
the  applicant  at  the  time  of  filing  his  protest,  or  subsequently, 
and  before  the  decision  by  the  board,  offered  to  sustain  his  con- 
tention as  to  such  facts  by  proof. 

"  Rule  II.  — No  order  for  an  additional  or  further  return  will  be 
made,  where  it  is  made  to  appear  that  the  protestant  had  reason- 
able notice  to  appear  before  said  Board  of  General  Appraisers  and 
show  cause  why  the  decision  of  the  collector  should  not  be  afiirmed, 
and  after  such  notice,  without  proper  excuse,  he  failed  to  appear 
in  person  or  by  attorney,  and  he  offered  no  evidence  in  support 
of  his  contentions  as  presented  in  his  protest,  and  no  such  evi- 
dence is  found  in  the  record  and  papers  in  the  case,  and  none  was 
taken  by  the  board. 

"Rule  III.  —  When  an  order  is  made  upon  the  Board  of  Gen- 
eral Appraisers  to  return  to  the  Circuit  Court  the  record  and  the 
evidence  taken  by  them,  together  with  a  certified  statement  of  tlie 
facts  involved  in  the  case  and  their  decisions  thereon,  the  service 
of  the  order  upon  the  board  shall  be  accompanied  by  a  copy  of 
the  statement  of  the  errors  of  law  and  fact  complained  of,  filed 
in  the  office  of  the  clerk  of  the  Circuit  Court  on  the  application 
for  the  order. 

"Rule  IV.  — When  an  order  is  made  under  Section  15  of  the 
Act  of  June  1,  1890,  for  the  taking  and  returning  of  further  evi- 

§  479.  1  26  St.  at  L.  ch.  407,  §  15.  Collector,  49  Fed.  R.  561,  cited  suiTra, 
See  Louisville  Public  Warehouse  Co.  v.     §  475. 
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dence  on  the  application  of  the  Secretary  of  the  Treasury,  the  col- 
lector of  the  port,  or  the  importer,  owner,  consignee,  or  agent, 
such  order  shall  be  understood  to  embrace  further  evidence  to  be 
offered  by  the  party  adverse  to  the  one  making  the  application. 

"  Rule  V.  —  The  General  Appraiser,  to  whom,  as  an  officer  of 
the  court,  it  is  referred  to  take  and  return  further  evidence,  shall 
assign  a  day  and  place  for  the  hearing,  and  give  to  the  party  who 
made  the  application  a  summons  for  the  adverse  party  to  attend 
at  the  day  and  place  so  appointed.  The  summons  shall  be  served 
on  the  adverse  party  or  his  counsel,  such  time  previous  to  the  day 
appointed  as  the  General  Appraiser  may  deem  reasonable  and  may 
direct.  But  if  no  direction  is  made,  the  time  of  service  shall  not 
be  less  than  two  days  where  the  parties  reside  in  the  city  or  town 
where  the  hearing  is  to  take  place ;  and  not  less  than  ten  days 
where  the  adverse  party  or  his  counsel  does  not  reside  in  such 
city  or  town. 

"  Rule  VI.  —  No  testimony  shall  be  taken  by  the  General  Ap- 
praiser except  such  as  shall  be  relevant  to  the  questions  raised  in 
the  statement  of  the  errors  of  law  and  fact  complained  of,  filed  on 
the  application  for  the  order  to  return  the  record. 

"  Rule  VII.  —  The  parties  shall  proceed  from  day  to  day  with 
the  examination  of  their  witnesses  before  the  General  Appraiser 
unless  he  shall  adjourn  for  good  cause ;  and  the  examination  of 
eacli  witness  shall  proceed  from  day  to  day  until  it  is  completed ; 
and  after  his  examination  is  closed,  he  shall  not  be  again  exam- 
ined to  the  same  facts  without  the  consent  of  the  adverse  party, 
unless  the  General  Appraiser  otherwise  direct. 

"  Rule  VIII.  — The  General  Appraiser  shall  require  the  moving 
party  to  exhaust  his  testimony  before  the  introduction  of  testimony 
by  the  adverse  party  ;  and  after  each  party  closes  he  shall  not  in- 
troduce further  testimony  except  in  rebuttal  of  new  facts  presented 
by  the  adverse  party. 

"  Rule  IX.  —  When  one  of  the  parties  does  not  attend  at  the 
time  and  place  appointed,  the  General  Appraiser  shall  be  at 
liberty  to  proceed  ex  jjartc. 

"Rule  X.  —  The  General  Appraiser  may  decline  to  take  any 
testimony  which  may  in  his  opinion  be  unnecessarily  cumulative 
subject  to  review  by  the  court,  on  special  application. 

"Rule  XI.  —  On  the  examination  of  a  witness  before  the  Gen- 
eral Appraiser,  if  any  interrogatory  to  the  witness,  or  any  part  of 
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his  testimony,  is  objected  to  as  improper  or  irrelevant,  the  Gen- 
eral Appraiser  shall  decide  upon  the  objection.  If  he  decides 
against  the  objection  he  shall  note  the  objection  and  his  decision 
thereon,  and  proceed  to  take  down  the  testimony ;  but  if  he  de- 
cides that  the  objection  is  well  taken,  the  testimony  shall  not  be 
taken  down  unless  it  is  insisted  on  by  the  party  against  whom  the 
decision  is  made.  If  the  taking  down  of  the  testimony  in  oppo- 
sition to  liis  decision  is  insisted  on,  such  fact  shall  be  noted,  and 
the  testimony  shall  be  taken ;  and  in  that  case  the  party  making 
the  objection  may,  at  the  hearing,  move  to  have  the  objectionable 
testimony  expunged. 

"  Rule  XII.  —  In  cases  where  no  provision  is  made  by  law,  or  by 
these  rules,  the  proceedings  before  the  General  Appraiser  in  cases 
not  provided  for  by  law,  or  by  the  written  rules  of  the  court,  shall 
be  according  to  the  customary  practice  of  this  court,  as  it  has 
heretofore  existed. 

"Rule  XIII.  —  Upon  the  completion  of  the  record,  on  applica- 
tion for  review  of  the  decisions  of  the  Board  of  United  States 
General  Appraisers,  under  Section  15  of  the  Act  of  June  10, 1890, 
either  party  may  notice  the  case  for  trial  by  serving  upon  the 
adverse  party  or  his  attorney,  at  least  fourteen  days  before  the 
time  appointed  for  hearing,  a  notice  of  trial  for  the  first  Mon- 
day of  any  month  (except  the  months  of  July,  August,  and 
September)." 

In  a  case  where  the  only  fact  certified  by  the  appraisers  was 
that  "  silk  is  the  component  material  of  chief  value,"  it  was  held 
that  the  return  should  be  sent  back  for  a  further  statement.^ 
Judge  Lacombe  then  said :  '•  Had  the  board  also  certified  that 
the  articles  were  correctly  described  in  the  invoice  or  entry,  or  in 
the  appraisers'  return,  there  might  be  sufficient,  but,  as  it  is,  there 
is  nothing  to  show  what  the  articles  really  are."  ^ 

In  a  case  where  the  return  stated  that  "  all  the  facts  involved  in 
said  case,  so  far  as  ascertained  by  the  board,  are  fully  stated  in 
[a  certain  opinion]  and  decision  annexed  thereto ;  and  in  such 
opinion  it  was  stated,  that  inasmuch  as  some  of  the  questions 
raised  by  protest  were  "understood  to  be  now  ponding  in  the 
United  States  Courts,  [they]  do  not  deem  it  advisable  to  enter 

2  In  re  Dieckerhoff,  45  Fed.  R.  235.  »  In  re  Dieckerhoff,  45  Fed.  R.  235. 
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into  the  merits  of  the  same,  but  affirmed  the  [collector's]  assess- 
ment of  dues  ;  "  a  further  return  was  ordered.* 

"  On  any  final  judgment  in  a  consular  court  of  China  or  Japan, 
where  the  matter  in  dispute  exceeds  five  hundred  dollars,  and 
does  not  exceed  two  thousand  five  hundred  dollars,  exclusive  of 
costs,  an  appeal  shall  be  allowed  to  the  minister  in  such  country, 
as  the  case  may  be.  But  the  appellant  shall  comply  with  the  con- 
ditions established  by  general  regulations.  And  the  ministers  are 
hereby  authorized  and  required  to  receive,  hear,  and  determine 
such  appeals,"  ^ 

"  On  any  final  judgment  in  any  consular  court  of  China  or 
Japan,  where  the  matter  in  dispute,  exclusive  of  costs,  exceeds 
the  sum  of  two  thousand  five  hundred  dollars,  an  appeal  shall  be 
allowed  to  the  Circuit  Court  for  the  District  of  California,  and 
upon  such  appeal  a  transcript  of  the  libel,  bill,  answer,  deposi- 
tions, and  all  other  proceedings  in  the  cause,  shall  be  transmitted 
to  the  Circuit  Court,  and  no  new  evidence  shall  be  received  on  the 
hearing  of  the  appeal ;  and  the  appeal  shall  be  subject  to  the 
rules,  regulations,  and  restrictions  prescribed  in  law  for  writs  of 
error  from  District  Courts  to  Circuit  Courts."  ^ 

"  On  any  final  judgment  of  the  minister  to  China,  or  to  Japan, 
given  in  the  exercise  of  original  jurisdiction,  where  the  matter  in 
dispute  exceeds  two  thousand  five  hundred  dollars,  an  appeal 
shall  be  allowed  to  the  Circuit  Court,  as  provided  in  the  preced- 
ing section."  "> 

"  When  any  final  judgment  of  the  minister  to  China  or  to  Japan, 
is  given  in  the  exercise  of  original  or  of  appellate  criminal  juris- 
diction, the  person  charged  with  the  crime  or  offence,  if  he  consid- 
ers the  judgment  erroneous,  in  point  of  law,  may  appeal  therefrom 
to  the  Circuit  Court  for  the  District  of  California ;  but  such  appeal 
shall  not  operate  as  a  stay  of  proceedings,  unless  the  minister 
certifies  that  there  is  probable  cause  to  grant  the  same,  when  the 
stay  shall  be  such  as  the  interests  of  justice  may  require."  ^ 

"  The  Circuit  Court  for  the  District  of  California  is  authorized 
and  required  to  receive,  hear,  and  determine  the  appeals  provided 
for  in  this  Title,  and  its  decisions  shall  be  final."  ^ 

*  In  re  Blumlein,  45  Fed.  R.  236.  ''  U.  S.  R.  S.  §  4094. 

6  U.  S.  R.  S  §  4092.  8  u.  S.  R.  S.  §  409-5. 

6  U.  S.  R.  S.  §  4098  ;  The  Pin^-On  v.         ^  U.  S.  R.  S.  §  4096. 
Blethen,  11  Feil.  R.  607  ;  s.  c.  7  Sawyer, 
483;  The   Spark   v.  Lee   Clioi  Cliuni,    I 
Sawverj  713. 
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It  has  been  held  that  the  statutes  creatiug  these  consular  courts 
and  giving  them  civil  and  criminal  jurisdiction  are  constitutional.^^ 
The  record  on  appeal  must  show  the  allowance  of  the  appeal. -^^ 


"  In  re  Ross,  Petitioner,  140  U.  S.  453, 
4!J2-465,  per  Mr.  Justice  Field  :  — 

"  Tiie  practice  of  European  govern- 
ments to  send  officers  to  reside  in  foreign 
countries,  authorized  to  exercise  a  limited 
jurisdiction  over  vessels  and  seamen  of 
their  country,  to  watch  the  interests  of 
their  countrymen  and  to  assist  in  adjust- 
ing their  disputes  and  protecting  their  com- 
merce, goes  back  to  a  very  early  period, 
even  preceiling  what  are  termed  the 
Middle  Ages.  During  those  ages  these 
commercial  magistrates,  generally  desig- 
nated as  consuls,  possessed  to  some  extent 
a  representative  character,  sometimes 
discliarging  judicial  and  diplomatic  func- 
tions. In  other  than  Christian  countries 
they  were,  by  treaty  stipulations,  usually 
clothed  with  authority  to  hear  complaints 
against  their  countrymen,  and  to  sit  in 
judgment  upon  them  when  charged  with 
public  offences.  After  the  rise  of  Islam- 
ism,  and  the  spread  of  its  followers  over 
Eastern  Asia  and  other  countries  border- 
ing on  the  Mediterranean,  the  exercise  of 
this  judicial  authorit}^  became  a  matter 
of  great  concern.  The  intense  hostility 
of  tiie  people  of  Moslem  faith  to  all  other 
sects,  and  particularly  to  Christians,  af- 
fected all  their  intercourse,  and  all  pro- 
ceedings had  in  their  tribunals.  Even  the 
rules  of  evidence  adopted  by  them  placed 
those  of  different  faith  on  unequal  grounds 
in  any  controversy  with  them.  For  tliis 
cause,  and  by  reason  of  the  barbarous  and 
cruel  punishments  inflicted  in  those  coun- 
tries, and  the  frequent  use  of  torture  to 
enforce  confession  from  parties  accused, 
it  was  a  matter  of  deep  interest  to  Chris- 
tian governments  to  withdraw  the  trial 
of  their  subjects,  when  charged  with  tlie 
commission  of  a  public  offence,  from  the 
arbitrary  and  despotic  action  of  the  local 
officials.  Treaties  conferring  such  juris- 
diction upon  these  consuls  were  essential 
to  the  peaceful  residence  of  Christians 
'witliin  those  countries,  and  the  success- 
ful prosecution  of  commerce  with  their 
people.   The  treaty-making  power  vested 


in  our  government  extends  to  all  proper 
subjects  of  negotiation  with  foreign  gov- 
ernments. It  can,  equally  with  any  of 
the  former  or  present  governments  of 
Europe,  make  treaties  providing  for  the 
exercise  of  judicial  authority  in  other 
countries  by  its  officers  appointed  to  re- 
side therein.  We  do  not  understand  that 
any  question  is  made  by  counsel  as  to  its 
power  in  this  respect.  His  objection  is 
to  the  legislation  by  which  such  treaties 
are  carried  out,  contending  that,  so  far  as 
crimes  of  a  felonious  character  are  con- 
cerned, the  same  protection  and  guaran- 
tee against  an  undue  accusation  or  an 
unfair  trial,  secured  by  the  Constitu- 
tion to  citizens  of  the  United  States  at 
home,  should  be  enjoyed  by  them  abroad. 
In  none  of  the  laws  which  have  been 
passed  by  Congress  to  give  effect  to  treat- 
ies of  the  kind  has  there  been  any  at- 
tempt to  require  indictment  by  a  grand 
jury  before  one  can  be  called  upon  to 
answer  for  a  public  offence  of  that  grade 
committed  in  those  countries,  or  to  secure 
a  jury  on  the  trial  of  the  offence.  Yet 
the  laws  on  that  subject  have  been  passeil 
without  objection  to  their  constitutional- 
ity'. Indeed,  objection  on  that  ground  was 
never  raised  in  any  quarter,  so  far  as  we 
are  informed,  until  a  recent  period.  It  is 
now,  however,  earnestly  pressed  by  coim- 
sel  for  tlie  petitioner,  but  we  do  not  think 
it  tenable.  By  the  Constitution  a  govern- 
ment is  ordained  and  established  '  for  the 
United  States  of  America,'  and  not  for 
countries  outside  of  tlieir  limits.  The 
guarantees  it  affords  against  accusation  of 
capital  or  infamous  crimes,  except  bv  in- 
dictment or  presentment  by  a  gr.Tud  jury, 
and  for  an  impartial  trial  by  a  jury  when 
thus  accused,  apply  only  to  citizens  and 
others  within  the  United  States,  or  who 
are  brought  there  for  trial  for  alleged  of- 
fences committed  elsewliere,  and  not  to 
residents  or  temporary  sojourners  abroad. 
Cook  V.  United  States,  i:}8  U.  S.  157,  181. 
The  Constitution  can  have  no  operation 
in   another  country.      When,   therefore, 


11  Tazaymon  v.  Twombley,  5  Sawyer,  79. 
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The  Evarts  Act  provides  that  no  appeal,  whether  by  writ  of 
error  or  otherwise,  shall  hereafter  be  taken  or  allowed  from  any 
District  Court  to  the  existing  Circuit  Courts,  and  no  apjjellate 
jurisdiction  shall  hereafter  be  exercised  or  allowed  by  said  exist- 
ing Circuit  Courts.12 

The  former  practice  in  this  respect  was  as  follows  :  — 
Final  judgments  and  decrees  of  a  District  Court  in  civil  causes, 
except  in  prize  cases,  where  the  matter  in  dispute  exclusive  of  costs 
exceeded  the  sum  or  value  of  fifty  dollars,  could  be  re-examined 
by  the  Circuit  Court  held  in  such  district  by  writ  of  error  or  a[> 
peal,  as  the  case  may  be.^^  It  seems  that  an  appeal  iu  admiralty 
or  equity  would  only  lie  to  the  next  term  of  the  Circuit  Court  to 
be  held  in  that  district.^*  No  judgment,  decree,  or  order  of  a 
District  Court  could  be  reviewed  by  a  Circuit  Court  on  writ  of 
error  or  appeal,  unless  the  writ  of  error  was  sued  out  or  the  appeal 


the  representatives  or  officers  of  our  gov- 
ernment are  permitted  to  exercise  autiior- 
ity  of  any  kind  in  anotlier  country,  it 
must  be  on  such  conditions  as  tlie  two 
countries  may  agree,  the  laws  of  neitlier 
one  being  obligatory  upon  the  other.  Tlie 
deck  of  a  private  American  vessel,  it  is 
true,  is  considered  for  many  purposes 
constructively  as  territory  of  the  United 
States,  yet  persons  on  board  of  such  ves- 
sels, whetlier  officers,  sailors,  or  passen- 
gers, cannot  invoke  the  protection  of  the 
provisions  referred  to  until  brought  within 
the  actual  territorial  boundaries  of  the 
United  States.  And,  besides,  their  en- 
forcement abroad  in  numerous  places, 
where  it  would  be  higlily  important  to 
have  consuls  invested  with  judicial  au- 
thority, would  be  impracticable  from  tlie 
impossibity  of  obtaining  a  competent 
grand  or  petit  jury.  The  requirement 
of  such  a  body  to  accuse  and  to  try  an 
offender  would,  in  a  majority  of  cases, 
cause  an  abandonment  of  all  prosecu- 
tion. The  framers  of  the  Constitution, 
who  were  fully  aware  cf  tlie  necessity 
of  having  judicial  author.ity  exercised  by 
our  consuls  in  non-Christian  countries,  if 
commercial  intercourse  was  to  be  had 
with  their  people,  never  could  have  sup- 
posed that  all  the  guarantees  in  the  ad- 
ministration of  the  law  upon  criminals 
at  home  were  to  be  transferred  to  such 
consular  establishments,  and  applied,  be- 


fore an  American  who  had  committed  a 
felony  there  could  be  accused  and  tried. 
They  must  have  known  that,  such  a  re- 
quirement would  defeat  the  main  purjiose 
of  investing  tiie  consul  with  judicial  au- 
thority. Wliile,  therefore,  in  one  aspect 
the  American  accused  of  crime  com- 
mitted in  those  countries  is  deprived  of 
the  guarantees  of  the  Constitution  against 
unjust  accusation  and  a  partial  trial,  yet 
in  another  aspect  he  is  tlie  gniner,  in  be- 
ing withdrawn  from  the  procedure  of 
their  tribunals,  often  arbitrary  and  op- 
pressive, and  sometimes  accompanied 
with  extreme  cruelty  and  torture.  Let- 
ter of  Mr.  Cushing  to  Mr.  Calhoun  of 
Sept.  29,  1844,  accompanying  President's 
message  communicating  abstract  of  treaty 
with  Ciiina,  Senate  Doc.  58,  28th  Cong., 
2d  Sess.  ;  Letter  on  Judicial  Ex-terri- 
torial Rights  by  Secretary  Frelinghuy- 
sen,  to  Chairman  of  Senate  Committee  on 
Foreign  Relations,  of  April  29,  1882, 
Senate  Doc.  89,  47th  Cong.,  1st  Sess.: 
Piiillimore  on  Int.  Law,  vol.  ii.  part  7; 
Halieck  on  Int.  Law,  c.  41." 

12  26  St.  at  L.  Ch.  517,  §  4,  p.  517. 

13  U.  S.  R.  S.  §§  G31,  6.S2. 

"  U.  S.  R.  S.  §  631  ;  U.  S.  r.  The 
Glamorgan,  2  Curt.  236;  The  Hollen, 
1  :\Iason,  481  ;  Drake  v.  The  Oriental, 
9  Chic.  L.  N.  321  ;  Gloucester  Ins.  Co.  /,-. 
Younger,  2  Curt  322. 
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taken  witliin  one  year  after  the  entry  of  such  judgment,  decree, 
or  order  ;  but  where  a  party  entitled  to  prosecute  a  writ  of  error 
or  take  an  appeal  was  an  infant,  or  non  compos  mentis,  or  im- 
prisoned, such  writ  of  error  might  be  taken  within  one  year  after 
the  entry  of  the  judgment,  decree,  or  order,  exculsive  of  the  term 
of  such  disability.^^  In  case  of  an  appeal,  copies  of  the  proofs, 
and  of  such  entries  and  papers  on  file  as  were  necessary  on 
the  hearing  of  the  appeal,  might  be  certified  up  to  the  appellate 
court.i*^  The  citation  on  a  writ  of  error  issued  by  a  Circuit  Court 
to  a  District  Court  must  be  signed  by  the  District  Judge  or  the 
Circuit  Judge,  or  any  justice  of  the  Supreme  Court.^''  A  Circuit 
Court  might  affirm,  modify,  or  reverse  any  judgment,  decree,  or 
order  of  a  District  Court  brought  before  it  for  review,  or  might 
direct  such  judgment,  decree,  or  order  to  be  rendered,  or  such 
further  proceedings  to  be  had,  as  the  justice  of  the  case  may 
require. ^^ 

The  Circuit  Court  for  each  judicial  district  could  re-examine  by 
writ  of  error  all  criminal  cases  tried  before  the  District  Court, 
where  the  sentence  is  imprisonment,  or  fine  and  imprisonment,  or 
a  fine  in  excess  of  three  hundred  doUars.^^  In  such  a  case  the  de- 
fendant might  except  to  the  opinion  of  the  court,  and  was  entitled 
to  have  a  bill  of  exceptions  settled,  signed,  and  allowed  by  the  trial 
judge,  and  made  a  part  of  the  record.^*^  Such  writ  of  error  was  al- 
lowed upon  petition  within  one  year  next  after  the  end  of  the  term 
at  which  the  sentence  was  pronounced,  when  the  Circuit  Judge  or 
Justice  deemed  the  questions  of  sufficient  importance  and  difficulty 
to  warrant  the  issue  of  the  writ.^i  He  might  also  order  that  the  writ 
operate  as  a  stay  of  the  sentence.'^^  When  the  writ  was  allowed,  a 
bond  must  be  given  that  the  plaintiff  in  error  will  abide  the  judg- 
ment of  the  Circuit  Court  thereon. ^3  "When  the  writ  was  allowed 
to  operate  as  a  stay,  bail  might  also  be  taken  for  the  appearance  of 
the  plaintiff  in  error  at  the  next  regular  term  of  the  Circuit  Court 
for  the  district,  and  that  he  would  not  depart  without  leave  of  the 

15  U.  S.  E.  S.  §  6.35.  21  Act  of  Mnrcli  3,  1879,  cli.  176,  §  2  ; 

16  U.  S.  11.  S.  §032.  1  Supp.  U.  S.  K.  S.  p.  452;  20  St.  at  L. 
1"  U.  S.  R.  S.  §  998.                                     354. 

18  U.  S.  R.  S.  §  030.  -^^  Act  of  March  3,  1879,  cli.  176,  §  2; 

19  Act  of  March  3,  1879,  eh.  176,  §  2;     1  Supp.  U.  S.  R.  S.  p.  452;  20  St.  at  L. 
1  Supp.  U.  S.  R.  S.  p.  452  ;  20  St.  at  L.     354. 

354.  23  20  St.  at  L.  354. 

20  Act  of  March  3,  1879,  eh.  170,  §  2; 
20  St.  at  L.  354, 


§  480.]  FINAL   JUDGMENTS,    ORDERS,    AND   DECREES.  1017 

court.-*  Such  writ  of  error  was  returnable  to  the  next  regular  term 
of  the  Circuit  Court  for  the  district,  and  was  served  on  the  dis- 
trict attorney  of  the  United  States  for  such  district.^^  In  case 
of  an  affirmance  of  the  judgment  of  the  District  Court,  the 
Circuit  Court  must  proceed  to  pronounce  final  sentence  and  to 
award  execution  thereon.^^  If  the  judgment  was  reversed,  the 
Circuit  Court  might  proceed  with  the  trial  de  novo,  or  i-emand 
tlie  case  to  the  District  Court  for  further  proceedings.^''  A 
district  judge  sitting  in  a  Circuit  Court  could  not  vote  in  any 
case  of  appeal  or  error  from  Jiis  own  decision  ;  but  he  might 
assign  the  reasons  for  his  decision  ;  and  when  he  held  court 
with  either  of  the  other  judges,  judgment  or  decree  in  such  a 
case  was  rendered  in  conformity  with  the  decision  of  the  presid- 
ing justice  or  judge.'^^  By  consent  of  all  parties  a  district  judge, 
duly  designated,  even  when  sitting  without  his  own  district,  might 
hear  and  dispose  of  a  writ  of  error  or  appeal  from  his  own 
decision.^^ 

Otherwise,  proceedings  upon  writs  of  error  from  Circuit  to  Dis- 
trict Courts  were  usually  substantially  similar  to  those  uj)on  writs 
of  error  from  the  Supreme  Court  to  Circuit  Courts.^*^ 

A  Circuit  Court  had  the  same  power  to  amend  a  writ  of  error 
returnable  to  it,  that  the  Supreme  Court  has  over  a  writ  of  error 
returnable  to  the  Supreme  Court.^^ 

§  480.  Judgments,  Orders,  and  Decrees  •which  may  be  reviewed 
by  Writs  of  Error  or  Appeals.  —  An  interlocutory  order  or  decree 
granting  or  continuing  an  injunction  upon  a  hearing  in  equity  in 
a  District  Court,  or  in  an  existing  Circuit  Court,  in  a  case  in  which 
an  appeal  from  a  final  judgment  may  be  taken,  under  the  provi- 
sions of  the  Evarts  Act,  to  the  Circuit  Court  of  Appeals,  may  be 
reviewed  by  such  Circuit  Court  of  Appeals  on  appeal,  provided 
the  appeal  be  taken  within  thirty  days  from  the  entry  of  such 
order  or  decree.^  Such  an  appeal  takes  precedence  on  the 
calendar  of  the  appellate  court.^  The  proceedings  in  other  re- 
spects in  the  court  below  are  not  stayed,  unless  otherwise  ordered 

2*  20  St.  at  L.  354.  8«  See  U.  S.  R.  S.  §§  997,  998, 1000. 

25  20  St.  at  L.  354.  si  Semmes  r.  U.  S.,  91  U.  S.  21. 

2«  20  St.  at  L.  354.  §  480.      i  26   St.   at  L.   cli.   517,   §  7 

2"  20  St.  at  L.  354.  p.  828. 

28  U.  S.  K.  S.  §  614.  2  26  St.  at  L.  cli.  517,  §  7,  p.  828. 
2»  U.  S.  R.  S.  §  614;  Harmon  v.  U.  S., 
43  Fed.  R.  817. 
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by  that  court  during  the  pendency  of  such  appeal.^  Otherwise, 
neither  the  Circuit  Court  of  Appeals,  nor  the  Supreme  Court,  has 
jurisdiction  to  review  any  order,  .judgment,  or  decree,  which  is  not 
final.* 

A  judgment,  or  decree,  to  be  final  for  the  purpose  of  an 
appeal,  must  terminate  the  litigation,  so  that  on  affirmance  by 
the  court  of  review,  the  court  below  will  have  nothing  to  do  but 
to  execute  the  order,  judgment,  or  decree  which  it  has  already 
rendered.^ 

A  writ  of  error  will  issue  to  a  judgment  upon  which  an  execution 
can  issue,  although  the  judgment  is  imperfect  and  informal.^  A 
judgment  of  dismissal  with  costs  is  final  and  may  be  reviewed." 
A  writ  of  error  will  issue  to  an  order  of  a  Circuit  Court  striking 
out  an  answer,  and  containing  a  final  judgment  for  the  claim  on 
which  suit  was  brought;^  to  an  order  in  an  action  of  replevin, 
quashing,  and  vacating  the  writ,  dismissing  the  action  at  the 
plaintiff's  costs,  and  awarding  execution  because  the  court  has  no 
jurisdiction;^  to  an  order  dismissing  the  petition  of  a  creditor 
who  intervenes  in  an  action  in  which  a  writ  of  attachment  has 
been  issued  and  levied ;  ^^  to  an  order  distributing  the  proceeds 
of  a  sale  under  a  marshal's  levy  ;ii  to  an  order  awarding  a  writ 
of  peremptory  mandamus ;  ^^  to  a  judgment  of  a  State  court, 
reversing  a  judgment  of  an  inferior  court,  and  directing  the 
latter  court  to  enter  a  specified  judgment  leaving  nothing  to  the 
discretion  of  such  inferior  court  ;^^  to  a  judgment  of  a  State 
court,  reversing  a  judgment  against  a  defendant,  upon  the  ground 
that  he  was  entitled  to  an  exemption  which  he  claimed  under  the 
Bankruptcy  Act;^*  to  a  judgment  of  a  State  court,  affirming  a 
judgment  against  sureties  upon  the  ground  that  they  were  not 
entitled  to  the  benefit  of  the  discharge  of  their  principal  under 

8  26  St.  at  L.  ch.  517,  §  7,  p.  828.  "?  New  Orleans  R.  U.  Co.  v.  Morgan, 

4  McLish  V.   Koff,  141  U.  S.  661  ;  Clii-     10  Wall.  256. 

cago,  St.  Paul,  M.  &  O.  Kj.  Co.  v.  Roberts,  «  Fuller  v.  Claflin,  93  U.  S.  14. 

141  U.  S.  600.  9  Ex-  parte  Bait.  &  O.  R.  R.  Co.,   108 

5  Bostwick  V.   Brinckerhoff,  106  U.  S.     U.  S.  566. 

3 ;   Grant  v.  Pliocni.x  Ins.  Co.,  106  U.  S.  ^  Gunibel  v.  Pitkin,  113  U.  S.  545. 

429  ;  St.  Louis,  Iron  Mountain  et  South-  "  Gumbcl  v.  Pitkin,  113  U.  S.  545. 

ern  Railway  Co.  )\  Soutliern  Express  Co.,  ^'-  Mempliis  i\  Brown,    94  U.    S.    715; 

108  U.  S.  24 ;  Ex  parte  Norton,  108  U.  S.  Davies  v.  Corbin,  112  U.  S.  36. 

237 ;  Winthrop  Iron  Co.  v.  Meeker,  109  i^  Board  of  Commissioners  of  Tippe- 

U.  S.  180;  Mower  v.  Fletcher,  114  U.  S.  canoe  County   v.  Lucas,  03  U.  S.   108: 

127.  Mower  v.  Fletcher,  114  U.  S.  127. 

e  Wilson  i-.  Daniel,  3  Dall.  401.  »  O'Dowd  v.  Russell,  14  Wall.  402. 
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the  Bankruptcy  Act ;  ^^  to  a  judgment  of  the  Supreme  Court  of 
Virginia,  affirming  a  judgment  which  sustains  proceedings  to 
condemn  certain  property,  adjudges  that  it  was  necessary  for  the 
petitioner  to  take  the  same,  and  names  commissioners  to  ascertain 
what  would  he  a  just  compensation  for  the  respondent  ;^^  and  to 
the  final  judgment  of  a  court  of  competent  jurisdiction  upon  a 
proceeding  under  Section  2326  of  the  Revised  Statutes  to  deter- 
mine an  adverse  claim  to  mineral  land.^'''  "  If  by  any  direction 
the  entire  cause  is  in  fact  determined,  the  decision,  when  reduced 
to  form  and  entered  in  the  records  of  the  court,  constitutes  a 
final  judgment,  subject  in  a  proper  case  to  our  review,  whatever 
may  be  its  designation."  ^^ 

According  to  the  English  Chancery  practice  a  final  decree  was 
a  decree  which  completely  determined  every  question  arising  in 
the  cause ;  and  every  decree  which  reserved  the  further  consid- 
eration of  any  question  arising  in  a  cause  till  the  future  hearing, 
was  interlocutory.^^  Moreover,  technically,  every  decree  was  con- 
sidered interlocutory  until  it  was  signed  and  enrolled.^*'  Under 
the  Federal  Judiciary  Acts,  a  different  definition  of  a  final  decree 
in  equity  has  been  made.  For  the  purpose  of  appeals,  every  de- 
cree is  considered  final  which  decides  the  right  to  property  and 
orders  that  it  be  sold  or  delivered  to  a  party ;  or  creates  a  lien 
upon  property  by  the  issue  of  receiver's  certificates,  or  otherwise ; 
or  directs  a  specific  sum  of  money  to  be  paid  to  a  party,  although  by 
a  stranger  to  the  suit  or  out  of  a  fund  in  court,  provided  that  the 
successful  party  is  entitled  to  compel  its  immediate  execution  ;2^ 
or  which  confirms  a  sale  so  that  no  reversal  of  any  order  subse- 
quently made  would  divest  the  title,  even  though  the  consideration 
of  other  matters    arising  upon  the    pleadings   is   reserved  "  for 

15  O'Dowd  V.  Russell,  14  Wall.  402.  13  Pet.  G;  Wabash  &  E.  Canal  Co.  v. 

1*'  Wheeling  &  Belmont  Bridge  Co.  v.  Beers,  1  Black,  54;  Bronson  v.  Railroad 

Wheeling  Bridge  Co.,  138  U.  S.  287.  Co.,  2  Black,  524  ;  Milwaukie  &  M.  K.  R. 

17  Chambers  v.  Harrington,  111  U.  S.  Co.  u   Soutter,  2  Wall.  440;  Thomson  r. 
350.  Dean,  7  Wall.  342 ;  Railroad  Co.  v.  Brad- 
is  Board  of  Commissioners  of  Tippe-  lej's,  7  Wall.  575;  Stovall  v.  Banks,  10 
canoe  County  v.   Lucas,  93   U.   S.  108,  Wall.    583;    French    v.    Shoemaker,   12 
113.  Wall.  86;  Marin  v.  Lalley,  17  Wall.  14; 

I'J  Seaton's  Decrees  (4th  ed.),  2.  Trustees  v.  Greenough,  105  U.   S.  527; 

2"  Forum  Romanum,  Seaton's  Decrees  Farmer's  Loan  &  Tr.  Co.,  Petitioner,  129 

(4th  ed.),  2;  supra,  §§3,418.  U.  S.  206;  Lewisbnrg  Bank  v.   Sheffey, 

21  Chief  Justice  Taney   in  Forgay  v.  140  U.  S.  445  ;  Cliicago  &  Vincennes  R.  R. 

Conrad,  G  How.   201,  204;    Michoud   v.  Co.  v.  Fosdick,  106  U.  S.  47,  83;  Sage  v. 

Girod,  4  How.  503 ;  Ray  v.  Law,  3  Cranch,  Railroad  Co.,  96  U.  S.  712. 
179;  Whiting  v.  Bank  of  United  States, 
VOL.   II.  —  22 
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further  consideration  "  in  it,^''^  A  decree  is  final  which  settles  all 
the  rights  of  the  parties  involved  in  the  pleadings,  though  it 
gives  leave  to  either  of  them  to  apply  at  the  foot  of  the  decree 
"•in  relation  to  any  matter  not  finally  determined  by  it."  ^"^  A 
decree  dismissing  a  bill  with  costs  to  be  subsequently  taxed  was 
held  to  be  a  final  decree,  although  a  judgment  for  the  costs  was 
subsequently  entered  after  their  taxation.^*  A  decree  dismissing 
a  bill  as  to  all  matters  except  one  severable  from  the  rest,  was 
held  to  be  a  final  decree  as  regards  the  matters  which  it  then 
determined.2^  An  order  on  a  petition  of  intervention  in  a  fore- 
closure suit  directing  that  the  petitioner's  claim  be  a  charge  upon 
the  property  and  its  income,  prior  to  the  rights  of  the  mortgagee,^^ 
or  directing  a  receiver  to  purchase  certain  property  which  an 
intervener  claims,^'  or  directing  the  receiver  to  deliver  such 
property  to  the  intervenor,  is  a  final  order  determining  mat- 
ters separable  from  the  rest  of  the  suit,  although  the  decree  of 
foreclosure  and  sale  on  the  complainant's  bill  is  entered  long 
afterwards,^^  A  decree  which  set  aside  a  lease  of  the  property  of 
a  corporation  and  appointed  a  receiver  to  manage  the  corporate 
affairs,  to  whom  the  directors  were  ordered  to  deliver  the  property, 
books,  and  papers  of  the  corporation,  which  provided  for  an  ac- 
counting by  the  defendant  directors  of  the  profits  and  royalties 
under  the  lease,  but  reserved  to  the  court  "  such  further  direction 
as  may  be  necessary  to  carry  the  decree  into  effect,  concerning 
costs,  or  as  may  be  equitable  and  just,"  was  held  final,  from  which 
an  appeal  could  immediately  be  taken.^^  In  a  suit  by  an  express 
company  against  a  railroad  company  to  require  the  defendant  to 
carry  plaintiff's  express  matter  upon  payment  of  reasonable 
charges,  a  decree  that  defendant  must  carry  for  reasonable  rates, 
and  fixing  for  the  time  being  the  maximum  thereof,  is  final,  not- 
withstanding a  reference  by  interlocutory  decree  or  supplemental 
order  for  the  settlement  of  accounts  which  accrued  pending  the 

22  St.  Louis,  I.  M.  &  S.  R.  R.  Co.  v.        26  Central  Trust  Co.  v.  Grant  Locomo 
Southern  Express  Co.,  108  U.  S.  24 ;  Mo.     tive  Works,  135  U.  S.  207. 

K.  &  T.  R.  H.  Co.  V.  Dinsmore,  108  U.  S.  27  Central  Trust  Co.  of  N.  Y.  v.  Mari- 

30;  Lewisburg  Bank  v.  Sheffey,  140  U.  S.  etta  &  N.  G.  Ky.  Co.  (Hiawassee  Co.,In- 

445.  tervenor),  48  Fed.  K.  850,  800. 

23  French  v.  Shoemaker,  12  Wall.  86.  '-'8  Central  Trust  Co.  of  N.  Y.  v.  Mari- 
2*  Fowler  v.  Ilamill,  139  U.  S.  549.  etta  &  N.  G  Ry.  Co.  (Groome,  Intervenor), 
25  Hill  V.  Cliicago  &  E.  R.  R.  Co.,  140  48  Fed.  R.  HfU. 

U.  S.  52.  But  see  Keystone  Iron  Co.  w.  -^  Wintlirop  Iron  Co.  »'.  Meeker,  109 
Martin,  132  U.  S.  91.  U  S.  IbU. 
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suit.^*'  Where  an  assignee  in  bankruptcy  filed  a  bill  to  set  aside  a 
confession  of  judgment  by  the  bankrupt  and  execution  sales  thci-e- 
under,  and  to  restrain  the  foreclosure  of  the  mortgage  given  by  the 
bankrupt  on  the  same  property  upon  its  reconveyance  to  him  to 
secure  an  alleged  balance  of  purchase-money,  and  the  court  found 
the  confessed  judgment,  execution  sales,  and  mortgage  valid,  and 
allowed  the  foreclosure  to  proceed,  but  ordered  that  any  surplus 
arising  therefrom  should  be  paid  to  the  assignee,  the  decree  was 
held  final,  and  appealable.^^  An  order  reviving  a  suit  in  the  name 
of  the  executor  of  the  deceased  plaintiff,  for  whom  a  decree  was 
rendered,  and  investing  the  substituted  plaintiff  with  all  the  rights 
of  the  original  plaintiff  to  enforce  the  decree,  is  appealable.^^  A  de- 
cree rendered  by  a  district  judge  in  a  Circuit  Court,  in  a  case  where 
he  has  no  vote,  is  good  until  vacated,  and  therefore  appealable.^ 

The  following  judgments  and  orders  at  law  have  been  held  not 
final,  and  consequently  not  reviewable :  A  writ  of  error  will 
not  issue  to  a  judgment  of  voluntary  nonsuit,^^  although  the  judge 
below  refused  to  reinstate  the  cause  after  the  nonsuit  ;^  but  a  writ 
of  error  will  issue  to  a  judgment  entered  upon  an  order  directing 
an  involuntary  nonsuit,^  or  dismissing  the  complaint  in  an  action 
of  common  law  under  the  Code  practice.^''  A  writ  of  error  will 
not  issue  to  a  judgment  of  the  highest  court  of  a  State  re- 
manding a  suit  to  an  inferior  State  court  for  a  new  trial ^^  or  for 
other  further  proceedings.^^  By  the  law  of  Louisiana  and  the  rule 
adopted  there  by  the  District  Court  of  the  United  States,  a  judg- 
ment without  the  signature  of  the  judge  cannot  be  enforced,  and 
consequently  it  is  not  a  final  judgment  to  which  a  writ  of  error 
may  issue.**^  A  decree  which  in  part  sustained  and  in  part  over- 
ruled a  demurrer,  but  which  did  not  dismiss  the  petition,  was  held 

30  St.  Louis,  I.  M.  &  S.  Ry.  Co.  r.  South-         ^  Johnson  v.  Keith,  117  U.  S.  199. 
ern  Express  Co.,  108  U.  S.  24;  Missouri,         ^'  Winn    v.  Jackson,    12   Wheat.   135; 
K.  &  T.  Ry.  Co.  V.  Dinsmore,  108  U.  S.  30.     Mayberry  v.  Thompson,  5  How.  121 ;  Hol- 

31  Ex  parte  Norton,  108  U.  S.  237.  combe  v.  McKusick,  20  How.  652  ;  Rankin 
8-^  Terry  v.  Sharon,  131  U.  S.  40.  r.  State,  11  Wall.  380;  St.  Clair  Co.  v. 
33  Baker  v.  Power,  124  U.  S.  167.  Lovingston,  18  Wall.  628 ;  Parcels  v.  John- 
s' Evans  v.  Phillips,  4  Wheat.  73.  son,  20  Wall.  G53;  McComb  v.  Knox  Co., 

35  U.  S.t'.Evans,5Cranch,280;  Welch  91  U.S.I;  Zeller  r.  Switzer,  91  U.  S.487; 
V.  Mandeville,  7  Cranch,  152.  Baker  v.  White,  92  U.  S.  176;  Davis  v. 

36  Elmore  v.  Grymes,  1  Peters,  469;  Crouch,  94  U.  S.  614  ;  Bostwick  v.  Brink- 
Central  Transportation  Co.  r.  Pullman's  erhoff,  106  U.  S.  3  ;  Johnson  r.  Keith,  117 
Palace  Car  Co.,  1.39  U.  S.  24,  ,39.     '  U.  S.  199  ;  Smith  r.  Adams,  130  U.  S.  167. 

3"  Central  Transportation  Co.  v.  Pull-  *''  Life  &  Fire  Ins.  Co.  of  N.  Y.  v.  Wil- 
man's  Palace  Car  Co.,  139  U.  S.  24,  39.        son,  8  Pet.  291. 
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not  filial,  and  not  reviewable  on  appeal.*^  A  judgment  in  an  ac- 
tion of  quo  ivarranto  sustaining  a  demurrer,  but  not  including  a 
judgment  of  ouster,  or  anything  which  prevents  the  exercise  of 
the  privileges  alleged  to  have  been  usurped,  is  not  a  final  judg- 
ment which  may  be  reviewed.^^ 

The  certificate  by  the  Circuit  Court  of  the  District  of  Columbia 
of  a  finding  of  fact  by  a  jury  upon  an  issue  sent  by  the  Orphans' 
Court,  which  is  as  conclusive  as  a  verdict  upon  the  court  to  which 
it  is  certified,  is  not  a  final  judgment  to  which  a  writ  of  error 
will  issue  for  error  in  instructing  the  jury,  since  it  does  not  put 
an  end  to  the  suit  in  the  Orphans'  Court.^^  A  writ  of  error  will 
not  issue  to  the  decision  of  the  court  below  upon  a  motion  to 
enter  an  exoneretur  of  bail ;  '^^  nor  to  the  judgment  of  a  State 
court,  which  is  only  a  direction  to  transfer  the  possession  of  a 
railroad  to  the  Comptroller-General  of  the  State  ;  ^^  nor  to  an  order 
of  a  District  Court  refusing  to  grant  a  certificate  of  reasonable 
cause  for  filing  an  information  for  alleged  violation  of  revenue 
laws;*^  nor  to  an  order  of  the  Supreme  Court  of  a  Territory,  dis- 
missing a  writ  of  error  to  a  District  Court  because  of  tlie  failure 
of  the  plaintiff  in  error  to  file  the  transcript  and  have  the  cause 
docketed  within  the  time  required  by  law;^^  nor  to  an  order 
quashing  an  inquisition  to  assess  damages  when  another  inquisi- 
tion might  be  taken  under  the  statute ;  "^^  nor  to  an  order  setting 
aside  a  sheriff's  return  to  an  execution  and  awarding  an  alias  ex- 
ecution ;*^  nor  to  a  refusal  to  quash  an  execution  ;^*^  nor  to  a  judg- 
ment in  the  court  below  on  a  writ  of  error  coram  vohis;^^  nor,  it 
seems,  to  an  order  of  the  court  below,  made  on  a  motion  for  a  writ 
of  restitution  ;^^  nor  to  an  order  granting  or  denying  a  motion  for 
a  new  trial,^'^  or  affirming  an  order  granting  or  denying  such  a 
motion ;  ^  nor  to  an  order  remanding  a  cause  to  a  State  court  for 
want  of  jurisdiction.^^ 

"  De  Armas  v.  U.  S.,  6  How.  103.  16  Pet.  303;   McCargo  v.  Chapman,  20 

*2  Miners'  Bank  v.  U.  S..  5  How   213.  How.  555;  Tracy  v.  Holcombe,  24  How. 

43  "Van  Ness  i'.  Van  Ness,  0  How.  (52.  42G. 

"  Morsell  r.  Hall,  13  How.  212.  6i  Pickett  i-.  Loperwootl,  7  Pet.  144. 

4^  Hand  I'.  Hagood,  131  U.  S.  clx.xxi.  s-!  £3.^rton    v.   Forsytli,    5    Wall.    100; 

46  U.  S.  V.  Abatoir  Pi.,  lOG  U.  S.  160.  Dredge  v.  Forsytli,  2  Black,  563 ;  Smith 

4T  Harrington  i'.  Holler,  111  U.  S.  796.  v.  Trabue,  9  Pet.  4. 

48  Chesapeake  &  O.  Canal  Co.  r.  Union  «  Ayers   v.    Watson,  187    U.   S.   584; 

Bank  of  Georgetown,  8  Pet.  2.")9.  Houston  v.  Moore,  3  Wheat.  433. 

43  Wells  V.  McGregor,  13  Wall.  188.  -'^  Beaupro  v.  Noyes.  1.38  U.  S.  397.  402. 

6'*  Boyle    t'.    Zacharie,    6     Pet.     648;  ^^  Ch'wu^o,   St.    Paul,    Minnpapolis    & 

Evans  v.  Gee,  14  Pet.  1 ;  Amis  v.  Smith,  Omaha  11.  K.  Co.  v.  Roberts,  141  U.  S.  690. 
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It  has  been  held  that  the  following  decrees  in  equity  are  not 
final,  and  cannot  be  reviewed  by  appeal :  An  order  directing  money 
to  be  paid  into  court ;  ^  an  order  directing  the  delivery  of  propert)' 
to  receiver  ;^^  an  order  directing  the  delivery  of  property  to  a  new 
trustee  appointed  by  the  court,  when  another  matter  is  reserved 
for  further  consideration  ;  ^^  an  order  dissolving  an  injunction  ;^^ 
an  order  directing  a  sale  which  does  not  describe  the  property  to 
be  sold  sufficiently  specifically  to  warrant  an  immediate  sale ;  ^^ 
an  order  directing  a  sale  which  does  not  appoint  the  time  of 
sale  ;^'  a  decree  upon  a  cross-bill  which  does  not  dispose  of  the 
original  bill ;  ^^  a  decree  in  a  partition  suit  which  adjudges  that 
the  appellees  are  owners  each  of  one  eighth  of  the  property,  and 
refers  the  matter  to  a  master  to  proceed  to  a  partition ;  ^^  a  de- 
cree of  affirmance  which  does  not  tax  costs  nor  specify  the  sum 
for  which  it  is  rendered.^ 

Where,  after  certain  property  had  been  sold  under  a  trust-deed 
executed  to  secure  three  promissory  notes  to  the  holder  of  two 
of  the  notes,  an  action  was  brought  by  the  holder  of  the  remain- 
ing note  to  set  aside  the  sale,  and  for  an  account  of  the  rents 
collected,  and  of  the  amount  due  upon  the  notes  held  by  each, 
and  the  Special  Term  of  the  Supreme  Court  of  the  District  of 
Columbia  set  aside  the  sale  by  an  order  from  which  an  immediate 
appeal  was  taken,  an  order  of  the  General  Term,  reviewing  the 
order  below,  ratifying  and  confirming  the  sale,  and  remanding 
the  cause  to  the  Special  Terra  "  for  further  proceedings,"  was 
held  not  to  be  a  final  order  within  the  meaning  of  the  statute 
allowing  appeals  from  that  court  to  the  Supreme  Court  of  the 
United  States.^^  Where  the  General  Term  of  the  Supreme  Court 
of  the  District  of  Columbia  affirmed  an  order  of  the  Special 
Term  which  determined  that  the  domicil  of  a  decedent  was 
in  the  District,  and  that  such  court  had  "  original  jurisdiction  in 

^  Pulliam   V.  Cliristian,  6   How.  209 ;  ^i  Buckingham   v.   McLean,  13   How. 

Lodge  I'.  Twell,  lo5  U.  S.  282;  Louisiana  150;    Parsons    v.   Robinson,    122    U.   S. 

Bank  v.  Wiiitney,  121  U.  S.  284.  112. 

5T  Brown  v.  Swann,  9  Pet.  1 ;  McCollum  ^-  Ex  parte  Railroad  Co  ,  95  U.  S.  221 ; 

V.  Eager,  2  How.  61;  Thomas  &  Co.  v.  Ayres  v.  Carver,  17  How.  591;  Winters 

Wooldridge,  23  Wall.  28.S ;  Grant  v.  Phoe-  v.  Ethell,  132  U.  S.  207. 

nix  Ins.  Co.,  106  U.  S.  429.  6j  Green  v.  Fisk,  103  U.  S.  518.     See 

•^  Pulliam    V.  Christian,  6    How.  209.  also  Perkins  v.  Fourniquet,  6  How.  206. 

But  see  Winthrop  Iron   Co.  i'.  Meeker,  6^  Wlieeler  v.  Harris.  13  Wall.  51 ;  The 

109  U.  S.  180.  Lucille,  19  Wall.  73.     But  see  Fowler  v, 

63  Hayes  v.  Fischer,  102  U.  S.  121.  llamill,  139  U.  S.  549 

60  Railroad  Co.  v.  Swasey,  23  Wall.  405.  "^  Duinese  v.  Kendall,  119  U.  S.  53. 
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the  matter  of  his  estate,"  it  was  held  that  an  appeal  could  be  taken 
to  the  Supreme  Court  of  the  United  States.^^ 

An  order  after  a  judgment  or  decree  for  possession  directing 
the  issue  of  a  writ  of  habere  facias  possessionem  is  not  a  final 
order  reviewable  by  appeal  or  writ  of  error.^" 

An  order  of  the  lower  court  pending  an  appeal,  directing  a 
reference  to  ascertain  whether  a  tenant  should  pay  rent  to  the 
defendant  or  to  a  receiver  previously  appointed,  is  an  interlocu= 
tory  order,  and  not  appealable.^^ 

Where,  in  pursuance  of  a  special  act  of  Congress,  the  Court  of 
Claims  reopened  a  case  in  which  judgment  had  been  rendered  for 
the  claimant,  and,  as  a  part  of  the  original  judgment,  awarded 
him  a  further  sum,  which  had  been  omitted  by  mistake,  the  order 
adjudging  the  additional  sum  was  held  merged  in  the  original 
judgment,  an  appeal  from  which  was  barred  by  the  lapse  of  time, 
and  consequently  not  appealable.^^ 

No  appeal  can  be  taken  from  a  decree  setting  aside  one  sale 
and  ordering  another,'^''  except  by  the  purchaser  at  the  sale,'^  nor 
from  a  decree  directing  an  account  to  be  taken  of  rents  and  pro- 
ceeds of  lands  with  an  option  to  appellant  to  purchase  them  and 
leave  certain  other  questions  to  be  decided  thereafter."^  No  ap- 
peal can  be  taken  from  a  decree  to  take  an  account  upon  evidence 
and  report  to  the  court.'^  A  decree  that  the  plaintiff  recover  of 
the  defendant  the  highest  market  value  of  certain  bonds,  to  be 
ascertained  by  the  court  in  special  term,  is  not  a  final  decree 
where  the  amount  has  not  been  ascertained.'^^  Where  a  decree 
dismissed  a  bill  with  costs,  but  contained  a  recital  declaring  that 
the  patent  on  wliich  the  complainant  sued  was  valid,  it  was 
said  that  the  defendant  could  not  appeal  from  that  part  of  the 
decree.'^ 

The  following  decrees  in  admiralty  were  held  not  final,  and 
consequently  not  appealable:  A  decree  of  restitution  with  costs 
and  damages,  when  the  court  had  taken  no  action  on  the  re- 


66  Benjamin's  Heirs  v.  Dubois,  118  U.  S.  "  Blossom  v.  Milwaukee  &  C.  R.  R. 

46.  Co.,  1  Wall.  655.     See  infra,  §  482. 

6''  Callan  v.  May,  2  Black,  541.  f-  Crawford  v.  Points.' 1.3  How.  11. 

£8  Grant  v.   Phoenix  Life  Ins.  Co.,  121  ^3  Boehe  v  Russell,  10  How.  28-3. 

U.  S.  118.  '*  FoUansbec    p.   Ballard    Paving  Co.. 

69  U.  S.  V.  Grant,  110  U.  S.  22.5.  25  Lawyers,  6  U.  S.  vS.  C    R.  802. 

""^  Butterfield    i-.     Usher,    yi     United  '"'  Cornintr  r.  The    Troy  Iron  &  Nail 

States,  246.  Factory,  15  How.  451,  4G5. 
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port  of  the  commissioners  appointed  to  ascertain  the  damages 
before  the  appeal  was  taken  ;'^  a  decree  on  a  libel  in  personam, 
for  damages  to  be  recovered,  which  appoints  commissioners  to 
ascertain  the  amount  of  the  damages ; '"  a  decree  stating  that 
the  sum  claimed  by  a  petitioner  was  due  from  the  fund  in  court, 
but  that  since  the  fund  might  not  satisfy  all  claims,  no  order  for 
payment  would  be  made  until  further  advised ;  "^  a  decree  upon  a 
libel  claiming  the  condemnation  of  a  schooner  and  cargo,  which 
condemned  the  schooner,  but  made  no  mention  of  the  cargo,'^  A 
decree  dismissing  a  claim  for  a  portion  of  the  property  libelled  is 
final,  and  an  appeal  will  lie  therefrom.^^ 

A  final  order  upon  an  application  for  a  mandamus  ;^^  a  final 
order  or  judgment  in  a  proceeding  for  a  seizure  and  forfeiture  of 
land,^^  or  personal  property ;  ^^  a  judgment  in  an  action  upon  a 
promissory  note  ;^*  a  judgment  in  an  action  for  the  allotment  of 
dower,  although  the  ancient  common-law  procedure  in  such  an 
action  has  been  abrogated  by  the  laws  of  the  State ;  *^  a  judgment 
of  the  General  Term  of  the  Supreme  Court  of  the  District  of  Col- 
umbia, affirming  a  final  order  of  the  Special  Term,  which  admitted 
to  probate  and  record  a  certain  writing  as  a  last  will  and  testa- 
ment, after  the  verdict  of  a  jury  ;  ^^  a  judgment  upon  an  interven- 
tion by  third  opposition  under  Sections  395  to  400  of  the 
Louisiana  Code  of  Practice,  by  a  person  claiming  that  property 
seized  on  execution  is  exempt  from  seizure  and  sale,^" — can  be 
reviewed  only  by  writ  of  error  and  not  by  appeal.  No  appeal  can 
be  taken  from  the  final  order  or  decree  of  a  State  court,  although 
the  proceeding  was  equitable  in  its  nature.^^  Final  orders,  judg- 
ments, and  decrees  of  State  courts  can  only  be  reviewed  by  writ  of 
error.^'^ 

A  final  order  or  decree  in  a  suit  or  proceeding,  which  in  its 
essential  nature  is  the  foreclosure  of  a  mortgage  ;^  a  proceeding 

76  Tlie  Palmyra,  10  Wheat.  502.  85  Parish  v.  Ellis,  16  Pet.  451. 

71  Chace  v.  Vasquez,  11  Wheat.  429.  8G  Ormsby  v.  Webb,  134  U.  S.  47. 

'8  Montgomery  v.  Anderson,  21  How.  ^^  New  Orleans  v.  Louisiana  Construc- 

386.  tion  Co.,  129  U.  S.  45. 

73  Dayton  v.  U  S.,  1.31  U.  S.  Ixxx.  88  u.  S.  R.  S.  §  709;  Verden   v.  Cole- 

80  Withenbury  v.  U  S.,  5  Wall.  819.  man,  22   How.  192;  supra,  §  477. 

«i  Ward  I'.  Gregory,  7  Pet.  633.  89  U.  S.  R.  S.  §  709;  Verden  v.  Cole- 

^2  Armstrong's    Foundrj'   v.  U.    S.,  6  man,  22  How.  192 ;  supra,  §  477. 

Wall.  766.  9^  Marin  >:  Lalley,  17  Wall.  14;  Brew- 
s' U.  S.  V.  Kmholt,  105  U.  S.  414.  ster  v.  Wakefield,  22  IIow.  118, 
**  Jones  V.  Lavallette,  5  Wall.  579. 
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to  enforce  a  mechanic's  lien  by  a  sale  of  the  property  subject 
thereto,  and  a  personal  judgment  for  the  deficiency,  under  a  statute 
which  provides  that  the  practice  shall  be  in  like  manner  and  with 
like  effect  as  in  actions  for  the  foreclosure  of  mortgages ;  ^^  and 
an  order  of  a  Circuit  Court  of  the  United  States  upon  an  applica- 
tion for  a  writ  of  habeas  corpus,^'^  can  be  reviewed  only  by  an 
appeal  and  not  by  a  writ  of  error. 

§  481.  Value  of  the  Matter  in  Dispute.  —  In  what  cases,  since 
the  Evarts  Act,  the  right  to  a  writ  of  error  or  an  appeal  depends 
upon  the  value  of  the  matter  in  dispute,  has  not  yet  been  decided. 
The  Evarts  Act  specifically  mentions  but  one  pecuniary  limitation 
upon  the  appellate  jurisdiction  of  the  Supreme  Court ;  namely,  in 
the  last  paragraph  of  section  6  :  "  In  all  cases  not  hereinbefore, 
in  this  section,  made  final,  there  shall  be  of  right  an  appeal  or 
writ  of  error  or  review  of  the  case  by  the  Supreme  Court  of  the 
United  States  where  the  matter  in  controversy  shall  exceed  one 
thousand  dollars  besides  costs."  ^  The  doubts  arising  from  the 
language  of  this  section  have  been  previously  suggested."^ 

The  Evarts  Act  mentions  no  pecuniary  limit  upon  the  appel- 
late jurisdiction  of  the  Circuit  Courts  of  Appeals.  In  the  Second 
Circuit,  it  has  been  held  that  those  courts  exercise  appellate  juris- 
diction, irrespective  of  the  value  of  the  matter  in  dispute.^  Where 
the  right  to  an  appeal  or  writ  of  error  depends  on  the  value  of 
the  matter  in  dispute,  such  value  must  be  estimable  in  money.* 
Consequently,  in  such  cases,  where  the  matter  in  dispute  is  the 
right  to  personal  liberty  or  the  right  to  the  custody  of  a  child,  by 
habeas  corpus  or  otherwise,  no  appeal  or  writ  of  error  will  lie.^ 
The  value  of  the  matter  in  dispute  at  the  time  of  the  entry  of  the 
judgment  is  alone  to  be  considered,^  including  interest  accrued 
before  judgment  and  therein  included.^  No  interest  subsequently 
accrued,^  or  right  claimed  at  the  outset  of  the  suit  but  abandoned 

91  Idaho  &  Oregon  L.  I.  Co.  v.  Brad-  5  Lpg  v.  Lee,  8  Pet.  44 ;  Pratt  v.  Fitz- 
bury,  132  U.  S.  50y.  hugli,  1  Black,  271 ;  Barry  v.  Merceiii,  5 

92  /„  re  Morrissey,  137  U.  S.  157,  158;  How.  10,3;  Lau  Ow  Bew  v.  U.  S.,  S.  C, 
In  re  Neagle,  135  U.  S.  1,  42.  March  14,  1892,  144  U.  S.  47. 

§  481.     1  20  St  at  L.  cli.  517,  §  6,  p.  828.  «  Bank  of  U.  S.  v.  Daniel,  12  Pet.  32  ; 

2  Supra,  §  475.      See  Northern  Pac.  Walker  v.  U.  S.,  4  Wall.  103. 

R.  R.  Co.  V.  Amato,  144  U.  S.  •  Quebec  S.  S.  Co.  ;•    Merchant,  13.3 

8  Northern  Pac.  R.  R.  Co.  u.  Amato,  U.  S.  .375  ;  Kellers.  Ashford,  1.33  U.  S.filO. 

N.  Y.  L.  J.,  February  2,  1802.  »  Walker  v.  U.  S.,  4  Wall  103;  Knapp 

*  Elgin  V.  Marshall,  lOf;  U.  S.  578  ;  Lee  v.  Banks,  2  How.  73;    W.  U.  Tel   Co.  v. 

V.  Lee,  8  Pet.  44  :  Barry  v.  Mercein,  5  How.  Pogers,  03  U.  S  505 ;  Thompson  r  Butler, 

103 ;  Pratt  v.  Fitzhugh,  1  Black,  271.  95  U.  S.  094. 
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before  the  judgment  was  entered,  can  be  taken  into  consideration.^ 
When  the  plauitili'  has  recovered  a  verdict  in  excess  of  the  juris- 
dictional amount,  he  may,  by  leave  of  the  court,  file  before  judg- 
ment,^^  or  even  after  judgment  nunc  pro  tunc,  provided  no  writ  of 
error  has  issued,^^  a  remittitur  of  part  of  such  verdict,  and  enter 
an  original  or  amended  judgment  for  a  less  sum.  In  such  a  case, 
no  writ  of  error  can  be  liad  where  the  jurisdiction  of  the  apjiellate 
court  is  dependent  upon  the  matter  in  dispute.^^  After  judgment, 
a  plaintiff  cannot  deprive  his  adversary  of  the  right  to  a  writ  of 
error  by  a  release  of  part  of  such  judgment. ^^  In  the  case  of  an 
appeal  from  a  decree  or  writ  of  error  to  the  judgment  of  an  appel- 
late court  affirming  the  judgment  of  a  court  below  it,  where  such 
judgment  of  affirmance  expressly  includes  interest  from  a  time 
antecedent  to  its  entry  and  the  interest  is  part  of  the  claim  liti- 
gated, the  interest  is  included  in  the  computation  of  the  value 
of  the  matter  in  dispute.^*  If  the  judgment  of  affirmance  is 
silent  as  to  interest,  interest  is  not  included  in  the  computation. ^^ 
Where  a  defendant's  counterclaim  has  been  dismissed  and  judg- 
ment rendered  for  the  plaintiff,  the  amount  of  the  counterclaim 
added  to  the  amount  of  the  plaintiff's  recovery  is  the  value  of 
the  matter  in  dispute,^^  unless  the  bill  of  exceptions  sliows 
that  on  the  trial  the  defendant  abandoned  all  or  a  part  of  his 
counterclaim.^'  Where  the  matter  set  up  in  a  cross-bill  is 
directly  responsive  to  the  averments  in  the  original  bill,  and 
is  directly  connected  with  the  transactions  therein  set  forth 
as  the  gravamen  of  the  plaintiff's  case,  the  amount  claimed  in 
the  cross-bill  may  be  considered  in  determining  the  jurisdiction 
on  appeal  from  a  decree  upon  both  bills.^^  The  probative  force 
of  the  judgment,  and  its  effect  as  an  estoppel  in  a  subsequent 
suit  between  the  same  parties  to  recover  a  larger  amount,  as  in 

9  Tintsnian    v.    National    Bank,    100  Tlie  Patapsco,   12  Wall.  451  ;   The   Rio 

U.  S.  6.  Grande,  19  Wall.  178.     See  Keller  r.  Ash- 

10  Thompson  v.  Butler,  95  U.  S.  694.  ford,  133  U.  S.  610,  617;   Woodward  v. 

11  Pacific   Express   Co.  v.    Malin,   132  Jewell,  140  U.  S.  247,  248. 

U.  S.  531.  ^5  Railroad    Company    i:   Trook,    100 

1-  Thompson  v.  Butler,  95  U  S.  004;  U.  S.  112,   District  of  Columbia  v.  Gan- 

Alabama  Gold  Life  Ins.  Co.  v.  Nichols,  non,  130  U.  S.  227. 

109  U.  S.  232;    First   National  Bank  v.         is  Dushane  r.  Benedict,  120  U.  S.  630; 

Redick,  110  U.  S.  224.  Bl.ick  v.  Darlincr,  140  U   S.  234. 

13  New  York  P^levated  Railroad  Com-         i'  Bradstreet  Company  v.  Hitjgins,  112 

pany  v.  Fifth  National   Bank,  118  U.  S.  U.  S.  227. 

608.  18  Lovell  v.  Cragin,  130  U  S.  130, 141. 

"  Zeckcndorf  v.  Johnson,  123  U.  S.  617; 
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the  case  of  a  judgment  in  a  suit  to  collect  a  coupon,  cannot  be 
considered  as  adding  to  the  value  of  the  matter  in  dispute.^^  As 
a  general  rule,  where  judgment  is  for  the  defendant,  the  amount 
of  the  plaintiff's  claims  is  the  value  of  the  matter  in  dispute ; 
but  this  rule  is  subject  to  the  qualification  that  the  demand 
shall  clearly  appear  to  have  been  made  in  good  faith  for  such 
amount.  If,  for  instance,  a  greater  amount  than  $5000  was 
claimed  in  the  ad  damnum  clause  of  the  declaration,  and  the 
bill  of  particulars  showed  the  actual  claim  to  be  less,  the  latter 
would  be  the  value  of  the  matter  in  dispute.^*^  Where  the  object 
of  a  suit  is  to  apply  property  worth  more,  to  the  payment  of  a 
debt  worth  less  than  the  jurisdictional  amount,  the  amount  of 
the  debt,  not  the  value  of  the  property,  is  the  test  of  jurisdiction.^! 
In  a  suit  to  establish  the  right  to  an  office,  the  aggregate  amount 
of  the  salary  for  the  unexpired  term  claimed  by  the  plaintiff  in 
error  is  the  value  of  the  matter  in  dispute.^^  In  a  suit  to  remove 
a  trustee,  the  value  of  the  matter  in  dispute  is  the  value  of  the 
trust  estate,  not  the  value  of  the  trustee's  commissions  or  other 
compensation.'^^  In  a  suit  to  recover  the  possession  of  leasehold 
premises,  the  amount  expended  by  the  lessee  in  the  improvement 
of  the  premises  may  be  considered  in  estimating  the  value  of  the 
matter  in  dispute.^*  In  a  suit  for  an  injunction,  the  value  of  the 
object  sought  to  be  gained  by  the  bill,  not  the  amount  of  the  plain- 
tiff's damages,  is  the  value  of  the  matter  in  dispute.''^^  In  a  suit 
to  compel  an  executor  to  account  for  certain  assets,  the  value  of 
plaintiff's  interest  in  such  assets,  not  the  value  of  the  assets,  is 
that  of  the  matter  in  dispute.^^  Where  a  number  of  plaintiffs 
claiming  under  the  same  title  and  having  a  common  interest  in 
the  relief  sought,  unite  in  a  suit,  the  adverse  party  having  no  in- 
terest in  the  apportionment  or  distribution  of  the  amount  recov- 
ered among  them,  their  united  interests  constitute  the  matter  in 

19  Elgin  V.  Marsliall,  106  U.  S.  578,  22  xj.  S.  v.  Addison,  22  How.  174 ; 
680;  Bruce  v.  Manchester  &  K.  R.  R.  Co.,  Smith  v.  Whitney,  116  U.  S.  167  ;  Gor- 
117  U.  S.  5U.  man  v.  Havird,  141  U.  S.  206 ;  Handley  v. 

20  Gorman  v.  Havird,  141  U.  S.  206, 207,  Stutz,  137  U.  S.  366. 

per  Mr.  Justice  Brown.     See  Bradstreet  ^s  Kenaday    v.    Edwards,    134    U.  S. 

Company  v.  Higgins,  112  U.  S.  227  ;  and  117. 

supra,  §  16.  24  Harris  v.  Barber,  129  U.  S.  366. 

21  Gibson  v.  Shufeldt,  122  U.  S.  27,  29,  25  Miss.  &  Mo.  R.  R.  Co.  v.  Ward,  2 
per  Gray,  J. ;  Peyton  v.  Robertson,  9  Black,  485 ;  Market  Company  v.  Huff- 
Wheat.  527  ;  Farmers'  Bank  of  Alexan-  man,  101  U.  S.  112. 

dria  v.  Hooff,  7  Pet.  168 ;  Ross  i'.  Prentiss,        20  Miller  v.  Clark,  138  U.  S.  22a 
3  How.  771. 
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dispute.^"  Where  a  suit  is  brought  by  one  for  himself  and  all 
others  jointly  interested,  the  aggregate  interest  of  those  who  join 
with  him,  not  that  of  the  whole  class,  constitutes  the  disputed 
matter.28  Where  several  persons  join  in  one  suit  to  assert  sepa- 
rate and  distinct  interests,  and  these  interests  alone  are  in  dis- 
pute, their  interests  upon  appeal  are  considered  separately,  and 
the  amount  of  the  interest  of  each  is  the  limit  of  the  appellate 
jurisdiction,  even  when  they  sue  in  behalf  of  themselves  and  all 
others  similarly  interested.''^  Where  different  claimants  obtain  a 
decree  in  their  favor  for  sums  to  be  paid  separately  to  each  of 
them,  the  largest  amount  thus  decreed  is  the  value  of  the  matter 
in  dispute.^*'  Where  one  person  obtained  a  decree  for  the  pay- 
ment of  two  sums  of  money  to  him  by  the  same  persons,  one  to  be 
retained  by  him  for  his  own  benefit,  the  other  to  be  held  by  him 
as  trustee  for  others,  the  aggregate  of  the  two  sums  was  held  to 
be  the  value  of  the  matter  in  dispute.^^  Where  the  value  of  the  mat- 
ter in  dispute  does  not  appear  upon  the  record,  affidavits  upon  this 
point  may  be  filed  either  in  the  inferior  court  or  in  the  supreme 
appellate  court.^^  When  filed  in  the  inferior  court,  they  must  be 
sent  up  with  the  record.^^ 


27  Gibson  v.  Shufeldt,  122  U.  S.  27,  30, 
per  Gray,  J. ;  Estes  v.  Gunter,  I2l  U.  S. 
183;  Sliields  v.  Thomas,  17  How.  3; 
Market  Company  v.  Hoffman,  101  U.  S. 
112;  Uavies  v.  Corbin,  112  U.  S.  36; 
Friend  v.  Wise,  111  U.S.  797. 

2»  Bruce  v.  Manciiester  &  K.  R.  R.  Co., 
117  U.  S.  514,  516  ;  Handley  v.  Stutz,  137 
U.  S.  366.  But  see  Union  Bank  of  Clii- 
cago  V.  Kansas  City  Bank,  136  U.  S.  223. 

29  Gibson  v.  Shufeldt,  122  U.  S.  27,  34, 
per  Gray,  J. ;  Seaver  v.  Bigelows,  5  Wall. 
208;  Russell  v.  Stansell,  105  U.  S.  303; 
Chatfield  r.  Boyle,  105  U.  S.  231 ;  Adams 
V.  Crittenden,  106  U.  S.  676;  Schwed  v. 
Smith,  106  U.  S.  188  ;  F.  L.  &  Tr.  Co.  v. 
Waterman,  106  U.  S.  265;  Hassall  v. 
Wilco.x,  115  U.  S.  598 ;  Fourth  National 
Bank  v.  Stout,  113  U.  S.  684;  Stewart  v. 
Dunham,  115  U.  S.  61  ;  Paving  Co.  v. 
Mulford,  100  U.  S.  147  ;  Ex  parte  Phoenix 
Insurance  Co.,  117  U.  S.  367  ;  Wheeler  v. 
Cloyd,  134  U.  S.  537;  Union  Bank  of 
Ciiicago  V.  Kansas  City  Bank,  136  U.  S. 
223;  Smith  M.  P.  Co.  v.  McGroarty,  136 
U.  S.  •/37;  Clay  v.  Field,  138  U.  S.  464, 479- 
480  ;  per  Mr.  .Justice  Bradley  :  "  The  gen- 
eral principle  observed  iu  all  cases  is  that 


if  several  persons  be  joined  in  a  suit  in 
equity  or  admiralty,  and  have  a  common 
and  imdivided  interest,  though  separable 
as  between  themselves,  the  amount  of 
their  joint  claim  or  liability  will  be  the 
test  of  jurisdiction ;  but  where  their  in- 
terests are  distinct,  and  they  are  joined 
for  the  sake  of  convenience  only,  and  be- 
cause they  form  a  class  of  parties  whose 
rights  or  liabilities  arose  out  of  the  same 
transaction,  or  have  relation  to  a  common 
fund  or  mass  of  property  sought  to  be  ad- 
ministered, such  distinct  demands  or  lia- 
bilities cannot  be  aggregated  together  for 
the  purpose  of  giving  this  court  jurisdic- 
tion by  appeal,  but  each  must  stand  or 
fall  by  itself  alone." 

3D  Ex  parte  Baltimore  &  Ohio  R.  R.  Co., 
106  U.  S.  5  ;  The  Nevada,  106  U.  S.  154. 

31  The  Propeller  Burlington,  137  U.  S. 
386,  390. 

32  Wilson  V.  Blair,  119  U.  S.  387 ;  Street 
V.  Ferry,  119  U.  S.  385;  Gibson  v.  Shu- 
feldt, 122  U.  S.  27. 

K3  Wilson  V.  Blair,  119  U.  S.  387  ;  Davie 
V.  Hoy  ward,  .33  Fed.  R.  93;  Rector  v. 
Lipscomb,  141  U.  S.  557. 
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§  482.  Parties  to  Writs  of  Error  and  Appeals.  —  All  parties  On 
the  record  who  are  injuriously  affected  by  a  final  judgment  or 
decree  may  appeal  or  sue  out  a  writ  of  error.  An  intervenor 
has  the  right  of  appeal  ^  from  a  final  decree,  judgment,  or  order 
by  which  he  is  injuriously  affected ;  but  a  person  not  a  party  to 
the  suit  cannot  appeal  from  an  order  refusing  him  permission  to 
intervene.^ 

A  purchaser  at  a  foreclosure  sale  has  a  right  to  appeal  from 
an  order  by  which  he  is  injuriously  affected.^  Thus,  when  not 
concluded  by  the  terms  of  the  sale,  or  of  the  order  or  decree 
under  which  the  sale  was  made,  he  may  appeal  from  a  subsequent 
final  order  or  decree  w^hich  determines  in  what  securities,  if  of 
diverse  value,  his  bid  shall  be  made  good,*  or  the  amount  of 
compensation  for  trustees  or  others,^  or  the  validity  and  amount 
of  claims  by  intervenors  or  others,^  which  he  has  agreed  to  pay 
before  the  amount  was  adjusted.  A  purchaser  cannot  appeal 
from  a  decree  establishing  the  validity  of  receivers'  certificates, 
which  he  has  agreed  to  pay  without  reserving  the  right  to  con- 
test their  validity.'' 

A  receiver  may  appeal  from  so  much  of  a  decree  in  the  suit 
wherein  he  was  appointed  as  injuriously  affects  him  individually.^ 
A  party  to  a  suit  may  appeal  from  a  final  order  or  decree  by 
which  his  application  to  compel  a  receiver  to  account  for  or 
pay  over  money  to  him  has  been  denied ;  and  the  receiver  is 
a  proper  party  respondent  to  such  an  appeal.^  Otherwise  no 
one  but  a  party  to  the  record  has  the  right  to  an  appeal  or  a 
writ  of  error.^*^  Where  a  State  filed  a  petition  in  a  foreclosure 
suit,  denying  the  jurisdiction  of  the  court  over  certain  property 
in  the  possession  of  a  receiver  upon  which  the  State  claimed  a 
lieu  for  taxes,  and  expressly  refusing  to  become  a  party  to  the 

§482.   1  ^-.r  parte  Jordan,  94  U.  S.  248;  Co.,  1-36  U.  S.  89,  05;   Louisville,  E.  & 

Krippendorf   v.    Hyde,    110    U.    S.   276;  St.  L.  R.  R.  Co.  2;.  Wilson,  138  U.  S.  501, 

Williams  v.  Morgan,  111  U.  S.  684 ;  Has-  505. 

sail  y.  Wilco.x,  115  U.  S.  598.  7  Swann    v.  Wright's   Executor,   110 

2  Ex  parte  Cutting,  94  U.  S.  14.  U.  S.  590. 

8  Williams  v.  Morgan,  111  U.  S.  684;  8  Hinckley  i-.  Gilman,  C.  &  S.  R.  R. 

Kneeland  v.  American  L.  &  Tr.  Co.,  136  Co..  94  U.  S.  407. 

U.  S.  89,  95;  Louisville,  E  &  St.  L.  R.  R.  »  Hovey  r.  McDonald,  109  U.  S.  150, 

Co.  V.  Wilson,  138  U.  S.  501,  505.  155. 

*  Kneel.vnd  v.  American  Loan  &  Tr.  ^^  Bayard   v.  Lombard,  9  How.  530 ; 

Co.,  130  U.  S.  89,  95.  Payne  r.   Niies,  20  How.  219;  Ex  parte 

5  Williams  r.  Morpan,  111  U.  S   084.  Cockcmft.  104  U.  S.  578;  Ouion  v.  Liver- 

«  Kneeland  v.  American  Loan  &  Tr.  pool,  L.  &  G.  Ins.  Co.,  109  U.  S.  173. 
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suit ;  it  was  held  that  the  State  had  no  right  to  appeal  from 
an  order  denying  and  dismissing  the  petition. ^^  An  appeal  or 
writ  of  error  cannot  be  maintained  in  the  name  of  a  vessel  ;  it 
must  be  in  the  name  of  a  person  interested  in  the  vessel. ^^ 
The  friends  of  a  party  who  is  imprisoned  cannot  sue  out  a 
writ  of  error  in  his  name  without  his  authority. ^^  An  ap- 
peal taken  by  a  district  attorney  witliout  the  authority  of  the 
Attorney-General  will  be  sustained,  if  subsequently  ratified  by 
the  Attorney-General.^^  A  plaintiff  may  sue  out  a  writ  of  error 
to  reverse  a  judgment  in  his  favor,  provided  he  gives  security 
for  costs. ^^ 

All  parties  against  whom  a  joint  judgment  or  joint  decree  is 
entered  must  join  in  the  writ  of  error  or  appeal,  unless  one  or 
more,  when  asked,  refuse  so  to  do,  and  such  request  and  refusal 
appear  upon  the  record. ^'^  There  are  two  reasons  for  this :  that 
the  successful  party  may  be  at  liberty  to  proceed  in  the  enforce- 
ment of  his  judgment  or  decree  against  the  parties  who  do  not 
desire  to  have  it  reviewed ;  and  that  the  appellate  tribunal  shall 
not  be  required  to  decide  a  second  or  third  time  the  same  ques- 
tion on-  the  same  record. ^'^  The  formal  practice  on  a  writ  of  error 
in  such  a  case  is  for  the  party  who  wishes  the  benefit  of  the  writ 
to  obtain  a  summons,  bringing  the  party  jointly  interested  with 
him  before  the  court,  and  if  the  latter  then  refuses  to  join  in  the 
writ  of  error,  to  enter  an  order  or  judgment  of  severance,  where- 
by the  moving  party  can  sue  out  the  writ  alone. ^*^  Thereupon 
the  party  who  refuses  to  join  is  estopped  from  taking  out  a  writ 
of  error,  and  the  court  below  can  execute  the  judgment  so  far  as 
it  can  be  executed  against  him,  despite  a  supersedeas  obtained 
by  the  other.^^  Now,  however,  such  a  technical  proceeding  is 
no  longer  necessary  ;  and  when  the  record  shows  that  one  of  the 
parties  jointly  affected  has  been  notified  in  writing  to  appear  and 
join  in  the  appeal  or  writ  of  error,  and  has  failed  to  appear,  or 

"  Georgia  v.  Jesup,  106  U.  S.  458.  12  Pet.  140.     But  see  Cox  v.  U.  S.,  6  Pit. 

12  The  Burns,  9  Wall.  237.  172. 

13  Ex  parte  Dorr,  3  How.  103.  i''  Masterson  v.  Herndon,  10  Wall.  416. 

14  U.  S.  V.  Curry,  6  How.  106.  is  2  Brooke's  Abr.  238,  tit.  Somnions 

15  U.  S.  V.  Dashiel,  3  Wall.  688.  and  Severance;  Todd  v.  Daniel,  16  Pet. 
i<5  Masterson  v.  Herndon,  10  Wall.  416 ;  621 ;  Masterson  v.  Herndon,  10  Wall.  416, 

O'Dowd  );.  Russell,  14  Wall.  402;    Wil-  417,418. 

Hams  V.  Bank  of  U.  S.,  11  Wheat.  414 ;  i^  2  Brooke's  Abr.  238,  tit.  Ronimons 

Owings  V.  Kincannon,  7  Pet.  399;  Heirs  and  Severance;   Masterson  v.  Herndon, 

of  Wilson  V.  Life  &  Fire  Insurance  Co.,  10  Wall.  416. 
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appeared  and  refused  to  join,  the  court  should  on  that  ground 
grant  an  appeal  or  writ  as  to  his  own  interest  to  the  party  who 
seeks  it.^^  A  statement  in  the  petition  for  the  appeal,  that  the 
other  party  jointly  affected  refuses  to  join  in  the  appeal,  is  insuf- 
ficient.^^ Where  the  record  shows  that  there  are  other  parties  to 
the  judgment  jointly  interested  with  the  plaintiff  in  error,  who 
have  not  joined  in  the  writ  of  error,  and  who  have  not  been 
served  with  notice  of  the  proceedings  in  error,  the  appellate  court 
may  of  its  own  motion  dismiss  the  writ  without  giving  leave  to 
bring  them  in  by  an  amendment;''^  although  it  seems  that  in  an 
extraordinary  case  leave  to  so  amend  may  be  given  after  the  time 
to  sue  out  a  new  writ  of  error  has  expired.^ 

A  defendant  whose  interest  is  separate  from  that  of  the  others 
may  appeal  or  bring  error  without  them.^^  Where  judgment  in 
an  action  of  trespass  was  rendered  against  one  defendant  by  de- 
fault, and  against  the  other  upon  a  plea,  it  was  held  that  the 
latter  could  bring  a  writ  of  error  alone.^^  Trustees  of  a  railroad 
mortgage,  who  have  been  joined  with  the  railroad  company  as  de- 
fendants to  a  bondholder's  foreclosure  suit  in  which  they  have  no 
personal  interest,  need  not  be  joined  with  the  railroad  company 
on  an  appeal. ^^  Parties  who  have  acquired  liens  subsequent  to 
a  mortgage  need  not  join  in  an  appeal  from  a  decree  of  fore- 
closure.^"  Where  in  an  action  of  trespass  brought  to  try  the 
title  to  real  estate,  third  persons  intervened  setting  up  a  claim 
of  title  derived  through  the  plaintiffs,  and  a  judgment  in  the 
plaintiff's  favor  was  entered  against  the  defendants  and  the 
intervenors,  it  was  held  that  the  intervenors  need  not  be  made 
parties  to  the  writ  of  error.^^  No  one  not  a  party  to  the  judg- 
ment below  can  be  a  defendant  to  the  writ  of  error.^^ 


2"  Masterson  v.  Hernrlon,  10  Wall.  416 ;  =4  Brewster  r.  Wakefield,  22  How.  118  ; 

O'Dowil  V.  Russell,  14  Wall.  402.  Cox  r.  U.  S.,  6  Pet.  172  ;  Forgay  v.  Con- 

21  Masterson  v.  Ilerndon,  10  Wall.  416.  rail,  6  How.  201;  Germain  v.  Mason,  12 

-•2  Estis  V.  Trabiie,  128  U.  S.  225;  Ma-  Wall.  250;  Hanrick  v.  Patrick,  119  U.  S. 

son  V.  U.  S.,  136  U.  S.  581  ;  Dolan  v.  Jen-  156. 

nings,  139  U.  S.  385.     The  appellate  court  -^  Macker  v.  Thomas,  7  Wheat.  530. 

will  not  presume  that  there  are  parties  -'  Railroad  r.  Johnson,  15  Wall.  8.     See 

not  named  in  the  record,  although  some  also   Marchand  v.   Livandais,  127   U.  S. 

of  the  defendants  in  error  are  described  775. 

as  "Corning  &  Co."     Gumbel  v.  Pitkin,  27  Brewster  v.  Wakefield,  22  How.  118. 

113  U.  S.  545.  "8  Hanrick  v.  Putrick,  119  U.  S.  156. 

-*  Inland  &  Seaboard  Coasting  Co.  v.  29  Payne  v.  Niies,  20  How.  219. 
Tolson,  136  ^J.  S.  572.     But  see  Estis  v. 
Trabue,  128  U.  S.  225,  230. 
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An  appeal  by  one  of  several  defendants  brings  up  so  miicli  of 
the  case  and  such  of  the  parties  as  are  necessary  for  the  deter- 
mination of  his  rights.^^ 

Whenever  any  party  to  a  judgment  or  decree  in  a  Circuit 
Court  dies  before  the  time  allowed  for  taking  an  appeal  or  bring- 
ing a  writ  of  error  has  expired,  it  is  not  necessary  to  revive 
the  suit  by  any  formal  proceeding.^i  It  was  formerly  held,  that 
when  an  executor  had  been  removed  after  a  decree  against  him, 
and  an  administrator  de  bonis  non  with  the  will  annexed  ap- 
pointed, the  administrator  must  be  made  a  party  to  the  suit 
before  he  could  appeal.^  If  one  of  several  plaintiffs  or  defend- 
ants dies  before  or  after  an  appeal  is  taken,  and  the  cause  of 
action  survives  to  the  rest,  the  survivors  have  the  right  to  pro- 
ceed alone,  unless  the  representative  of  the  deceased  applies  to 
join  with  them,^3  The  representative  of  the  deceased  party  may 
file  in  the  clerk's  office  a  certified  copy  of  his  appointment,  and 
thereupon  may  enter  an  appeal  or  bring  writ  of  error,  as  the 
deceased  party  might  have  done/^*  Where  the  party  in  whose 
favor  such  a  judgment  or  decree  is  taken  dies  before  appeal 
taken  or  writ  of  error  brought,  the  statute  provides  that  notice 
to  his  representatives  shall  be  given  from  the  appellate  court,  as 
provided  in  case  of  the  death  of  a  party  after  appeal  taken  or 
writ  of  error  brought.^"  The  rule  of  the  Supreme  Court,  to 
which  reference  is  made,  is  as  follows  :  "  1.  Whenever,  pending 
a  writ  of  error  or  appeal  in  this  court,  either  party  shall  die,  the 
proper  representatives  in  the  personalty  or  realty  of  the  deceased 
party,  according  to  the  nature  of  the  case,  may  voluntarily  come 
in  and  be  admitted  parties  to  the  suit,  and  thereu])on  the  case 
shall  be  heard  and  determined  as  in  other  cases ;  and  if  such 
representatives  shall  not  voluntarily  become  parties,  then  the 
other  party  may  suggest  the  death  on  the  record,  and  thereupon, 
on  motion,  obtain  an  order  that  unless  such  representatives  shall 
become  parties  within  the  first  ten  days  of  the  ensuing  term,  the 
party  moving  for  such  order,  if  defendant  in  error,  shall  be  en- 
s' Mllner  v.  Meek,  95  U.  S.  252.  33  Moses  v.  Wooster,  116  U.  S.  285; 
31  Act  of  March  3,  1875,  ch.  137,  §  9,  U.  S.  R.  S  §  956.  But  see  Dolan  v.  Jen- 
18  St.  of  L.  473.                                               nings,  139  U.  S.  385. 

3-i  Taylor  v.  Savage,  1  How.  282;  s.  c.  ^  Act  of  March  3,  1875,  ch.  137,  §  0, 
2  How.  395.    But  see  an  analogous  case     18  St.  at  L.  473. 

where    a   receiver    liad    been    removed,        ^5  ^^t  of  March  3,  1875,  ch.  137,  §  9, 
which  seems  inconsistent  with  tliis  rul-     18  St.  at  L.  473. 
ing.     Burden  r.  Johnson,  107  U.  S.  251. 
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titled  to  have  the  writ  of  error  or  appeal  dismissed  ;  and  if  the 
party  so  moving  shall  be  plaintiff  in  error,  he  shall  be  entitled  to 
open  the  record,  and  on  hearing  have  the  judgment  or  decree  re- 
versed, if  it  be  erroneous  ;  provided^  hoivever,  that  a  copy  of  every 
such  order  shall  be  printed  in  some  newspaper  of  general  circula- 
tion within  the  State,  Territory,  or  district  from  which  the  case 
is  brought,  for  three  successive  weeks,  at  least  sixty  days  before 
the  beginning  of  the  term  of  the  Supreme  Court  then  next  en- 
suing. 2.  When  the  death  of  a  party  is  suggested,  and  the 
representatives  of  the  deceased  do  not  appear  by  the  tenth  day 
of  the  second  term  next  succeeding  the  suggestion,  and  no  meas- 
ures are  taken  by  the  opposite  party  within  that  time  to  compel 
their  appearance,  the  case  shall  abate.  3.  When  either  party  to 
a  suit  in  a  Circuit  Court  of  the  United  States  shall  desire  to 
prosecute  a  writ  of  error  or  appeal  to  the  Supreme  Court  of  the 
United  States,.from  any  final  judgment  or  decree,  rendered  in  the 
Circuit  Court,  and  at  the  time  of  suing  out  such  writ  of  error 
or  appeal  the  other  party  to  the  suit  shall  be  dead  and  have  no 
proper  representative  within  the  jurisdiction  of  the  court  which 
rendered  such  final  judgment  or  decree,  so  that  the  suit  cannot 
be  revived  in  that  court,  but  shall  have  a  proper  representative 
in  some  State  or  Territory  of  the  United  States,  the  party  de- 
siring such  writ  of  error  or  appeal  may  procure  the  same,  and 
may  have  proceedings  on  such  judgment  or  decree  superseded  or 
stayed  in  the  same  manner  as  is  now  allowed  by  law  in  other 
cases,  and  shall  thereupon  proceed  with  such  writ  of  error  or 
appeal  as  in  other  cases.  And  within  thirty  days  after  the  com- 
mencement of  the  term  to  which  such  writ  of  error  or  appeal  is 
returnable,  plaintiff  in  error  or  appellant  shall  make  a  suggestion 
to  the  court,  supported  by  affidavit,  that  the  said  party  was  dend 
when  the  writ  of  error  or  appeal  was  taken  or  sued  out,  and 
had  no  proper  representative  within  the  jurisdiction  of  the  court 
which  rendered  said  judgment  or  decree,  so  that  the  suit  could 
not  be  revived  in  that  court,  and  that  said  party  had  a  proper 
representative  in  some  State  or  Territory  of  the  United  States, 
and  stating  therein  the  name  and  character  of  such  represen- 
tative, and  the  State  or  Territory  in  which  such  representative 
resides  ;  and,  upon  such  suggestion,  he  may,  on  motion,  obtain 
an  order  thnt,  unless  such  representative  shall  make  himself  a 
party  within  the  first  ten  days  of  the  ensuing  term  of  the  court, 
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the  plaintiff  in  error  or  appellant  shall  be  entitled  to  open  the 
record,  and  on  hearing,  have  the  judgment  or  decree  reversed, 
if  the  same  be  erroneous :  jji-ovided,  hoioever,  that  a  proper  cita- 
tion reciting  the  substance  of  such  order  shall  be  served  upon 
such  representative,  either  personally  or  by  being  left  at  his 
residence,  at  least  sixty  days  before  the  beginning  of  the  term 
of  the  Supreme  Court  then  next  ensuing:  and  provided,  also, 
that  in  every  such  case,  if  the  representative  of  the  deceased 
party  does  not  appear  by  the  tenth  day  of  the  term  next  suc- 
ceeding such  suggestion,  and  the  measures  above  provided  to 
compel  the  appearance  of  such  representative  have  not  been 
taken  within  the  time  as  above  required,  by  the  opposite  party, 
the  case  shall  abate  :  and  provided,  also,  that  the  said  represen- 
tative may  at  any  time  before  or  after  said  suggestion  come  in 
and  be  made  a  party  to  the  suit,  and  thereupon  the  case  shall 
proceed,  and  be  heard  and  determined  as  in  other  cases."  ^^ 
It  has  been  held  that  where  an  appellee  has  died  pending  an 
appeal  to  the  Supreme  Court,  the  administrator  of  his  domicile 
may  be  substituted  in  his  place,  although  he  was  appointed  in 
a  different  State  from  that  where  the  suit  was  brought  below; 2" 
and  that  a  person  who  purchased  the  interest  of  the  appellee  dur- 
ing his  life  and  pending  an  appeal  cannot  after  his  death  revive 
the  appeal  in  his  own  name.^^  When  the  time  to  appeal  or  bring 
error  has  expired  it  is  too  late  to  bring  in  the  representatives  of  a 
party  who  died  before  the  appeal  was  taken  or  the  writ  of  error 
sued  out.^^  Where  notwithstanding  the  survival  of  the  cause  of 
action  or  liability  to  co-appellants,  the  representatives  of  the 
deceased  appellant  voluntarily  come  in  and  ask  to  be  made 
parties,  they  may  be  admitted."**^  Where  the  presence  of  the 
representatives  of  a  deceased  appellant  is  necessary  for  the  due 
prosecution  of  an  appeal,  notwithstanding  the  survivorship  of 
others,  the  appellate  court  may  direct  that  the  appeal  be  dis- 
missed unless  such  representatives  are  made  parties  within  a 
limited  time.^^ 

36  Supreme  Court  Rule  15.  *"  Thorpe  r.  Mattingley,  1  Phillips  Ch, 

87  Xoonan  v.  Bradley,  12  Wall.  121.  200. 

88  Barribeau  v.  Brant,  17  How.  43.  *i  Blake   v.   Bogle,   Macqueen's   Prac- 
3'J  Dolan  V.  Jennings,  139  U.  S.  385;  tice  of  House  of  Lords,  244,  note;  Mose» 

Mason  v.  U.  S.  136  U.  S.  581;  Estis  v.     v.  Wooster,  115  U.  S.  285,  288 
Trabue,  128  U.  S.  225.     But  see  Knick- 
erbocker Life  Ins.  Co.  v.  Pendleton,  115 
U.  S.  339. 

VOL.  II.  —  23 
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A  party  cannot  appeal  from  a  decree  or  sue  out  a  writ  of 
error  to  a  judgment  which  does  nut  injuriously  affect  him.*'-^ 

§  483.  Time  ■writhin  Tsrhich  Writs  of  Error  and  Appeals  must 
be  taken.  —  Section  6  of  the  Evarts  Act  of  March  3,  1891,  pro- 
vides that  the  Circuit  Courts  of  Appeals  shall  have  appellate 
jurisdiction  to  review  by  appeal  or  writ  of  error  final  decisions 
in  the  District  Courts  and  existing  Circuit  Courts,  in  all  cases 
other  than  those  provided  for  in  the  preceding  section,  which  pro- 
vides for  a  review  of  such  decisions  by  the  Supreme  Court,  "  un- 
less otherwise  provided  by  law,  and  the  judgments  or  decrees  of 
the  Circuit  Courts  of  Appeal  shall  be  final  in  all  cases  in  which 
the  jurisdiction  is  dependent  entirely  upon  the  opposite  parties  to 
the  suit  or  controversy  being  aliens  and  citizens  of  the  United 
States  or  citizens  of  different  States ;  also  in  all  cases  arising  un- 
der the  patent  laws,  under  the  revenue  laws,  and  under  the  crimi- 
nal laws,"  except  in  case  of  a  conviction  of  a  capital  or  infamous 
crime,  "  and  in  admiralty  cases  "  not  prize  cases ;  unless  the  case 
or  a  question  therein  is  certified  to  the  Supreme  Court.^  At  the 
end  of  Section  6  is  a  separate  paragraph  which  provides  that  "  in 
all  cases  not  hereinbefore  in  this  section  made  final,  there  shall 
be  of  right  an  appeal  or  writ  of  error  or  review  by  the  Supreme 
Court  of  the  United  States,  where  the  matter  in  controversy  shall 
exceed  one  thousand  dollars  besides  costs.  But  no  such  appeal 
shall  be  taken  or  writ  of  error  sued  out  unless  within  one  year 
after  the  entry  of  the  order,  judgment,  or  decree  sought  to  be 
reviewed."  ^ 

It  seems  that  this  limitation  applies  only  to  writs  of  error 
to  and  appeals  from  the  decisions  of  the  Circuit  Courts  of 
Appeals. 

The  former  laws  regulating  the  time  within  which  the  appel- 
late jurisdiction  of  the  Supreme  Court  could  be  invoked  were  as 
follows :  An  appeal  in  prize  cases  must  be  taken  within  thirty 
days  after  the  rendering  of  the  decree,  but  the  Supreme  Court 
may  allow  an  appeal  in  such  a  cause,  if  it  appears  that  the  notice  of 
appeal  or  of  intention  to  a])pcal  was  filed  in  the  office  of  the  clerk 
of  the  District  Court  within  such  thirty  days.^  An  appeal  from 
the  Court  of   Claims  must  be  taken  within  ninety  days  after  a 

*2  Crawshay  v.  Soutter,  6  Wall.  739.  2  26  St.  at  L.  ch.  517,  §  6,  p.  828. 

§  48.3.     1  26  St.    at  L.  ch.   517,   §  6,  3  U.  S.   R.  S.  §  lOOu";    The   Niiestra 

p.  828.  Senora  De  Regla,  17  Wall.  29. 
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judgment  or  decree  is  entered.*  An  appeal  from  a  decision  of  a 
Circuit  Court  reviewing  a  decision  of  the  Board  of  General  Ap- 
praisers must  be  taken  within  thirty  days  from  the  decision  of  the 
court.^ 

No  judgment,  decree,  or  order  of  a  Circuit  or  District  Court 
or  a  State  Court,  in  any  action  at  law  or  in  equity,  can  be  re- 
viewed by  the  Supreme  Court,  unless  the  writ  of  error  is  brought 
or  the  appeal  taken  within  two  years  after  the  entry  of  such  judg- 
ment, decree,  or  order ;  but  where  a  party  entitled  to  prosecute  a 
writ  of  error  or  take  an  appeal  was  an  infant,  insane,  or  impris- 
oned, such  writ  of  error  might  be  prosecuted,  or  such  appeal 
taken  within  two  years  after  the  judgment,  decree,  or  order,  ex- 
clusive of  the  term  of  such  disability.*^  Where  the  imprisonment 
or  other  disability  has  not  begun  till  after  the  statute  has  begun 
to  run,  the  operation  of  the  statute  is  not  suspended  pending 
such  disability.'^ 

The  time  does  not  begin  to  run  till  the  judgment,  decree,  or 
order  is  actually  entered  or  filed,  and  when  the  judge's  signature 
is  required,  not  till  it  is  signed,^  although  it  is  dated  as  of  a  prior 
day.^  If  a  petition  for  a  rehearing  is  duly  filed  or  a  motion  for  a 
new  trial  duly  made,  or  a  motion  to  set  aside  the  judgment  made 
during  the  term,  it  seems  that  the  time  does  not  begin  to  run 
until  the  petition  or  motion  has  been  denied.^^  The  appellate 
court,  if  the  record  does  not  show  when  the  petition  for  a  rehear- 
ing, which  has  been  denied,  was  filed,  Vill  presume  that  it  was 
filed  in  time."  The  day  on  which  the  order,  judgment,  or  decree 
was  entered  is  excluded  from  the  computation  of  the  time.^^ 
When  the  order  of  judgment  or  decree  is  amended,  it  seems  that 
the  time  begins  to  run  anew  from  tlie  date  of  the  amendment.^^ 
A  decision  containing  directions  for  a  decree  is  not  considered  as 

4  U.  S.  R.  S.  §  708.    In  U.  S.  v.  Davis.  153 ;  DelValle  v.  Harrison,  93  U.  S.  233; 
131  U.  S.  36,  39,  the  Supreme  Court  said,  Polleys  v.  Black  River  Imp.  Co.,  113  U.  S. 
speaking    tlirough    Mr.    Justice    Fuller:  81  ;  Radford  y.  Folsom,  123  U.  S.  725. 
"This  period  is  enlarged  to  six  months  ^  Rubber  Co.    v.  Goodyear,   6    Wall, 
by  §  10  of  the  act  in  question,"  that  is  153. 

the  Tucker  Act,  24  St.  at  L.  ch.  359,  §  10,  i»  Texas  &  Pac.  Ry.  Co.  v.  Murpliy,  111 

p.   505.     But  quare   as   to  whether   this  U.  S.  488  ;    Brockett  r.  Brockett,  2  How. 

language  does  not  relate  solely  to  appeals  238  ;  Memphis  '•.  Brown,  94  U.  S.  715. 

from  the  District  and  Circuit  Courts.  "  Texas  &  Pac.   Ry.  Co.  v.  Murphy, 

5  26  St.  at  L.  ch.  407,  §  15,  p.  138.  Ill  U.  S.  488. 

c  U.  S.  R.  S.  §  1008.  12  Smith  V.  Gale,  137  U.  S.  577. 

7  McDonald  v.  Hovey,  110  U.  S.  G19.  is  u.  S.  v.  Gomez,  1  Wall.  690.     But 

8  Rubber   Co.   v.   Goodyear,  6   Wall,     see  U.  S.  v.  Grant,  110  U.  S.  226. 
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a  decree.^'^  When  a  decree  is  entered  dismissing  a  bill  with  costs, 
the  time  to  appeal  begins  to  run,  although  a  judgment  for  costs  is 
subsequently  entered. ^^  When  one  defendant  had  demurred  and 
obtained  a  decree  dismissing  the  bill  as  to  him,  and  the  other 
defendant  had  answered,  and  subsequently  obtained  a  decree 
dismissing  the  bill,  an  appeal  taken  within  two  years  after  the 
second,  but  more  than  two  years  after  the  first  decree,  was  held 
to  be  in  time  to  bring  up  both  decrees  for  review.^^  Where  a 
decree  dismissed  a  bill  as  to  all  matters  except  one  which  was 
severable  from  the  rest,  as  to  which  a  subsequent  decree  was  en- 
tered, it  was  held  that  the  right  to  appeal  from  the  first  dismissal 
began  to  run  from  the  entry  of  the  first  decree.^^  The  right  to 
appeal  from  a  decree  dismissing  a  cross-bill  does  not  ordinarily 
exist,  nor  the  time  begin  to  run,  until  the  entry  of  a  final  decree 
disposing  of  the  whole  matter  in  litigation.i^  Cross-appeals  may 
be  taken  and  allowed  below  after  an  appeal  has  been  taken  and 
the  cause  removed  to  the  appellate  court,  provided  the  original 
time  to  appeal  has  not  expired. ^^ 

The  writ  of  error  is  not  brought  till  it  is  filed  in  the  court  to 
which  it  is  addressed.^*'  So,  when  it  is  tested  and  issued  within 
the  two  years,  but  not  filed  till  afterwards,  it  is  brought  too  late.^^ 
An  appeal  is  taken  when  it  is  allowed,  and  its  allowance  is  brought 
to  the  attention  of  the  court  below  either  by  filing  in  the  clerk's 
office  the  petition  and  the  allowance  of  the  appeal,  or  the  appeal 
bond  with  its  approval,  with  or  without  the  citation.^^  The  fact 
that  the  bond  is  not  filed  '■^^  or  the  citation  not  issued  till  after  the 
statutory  time,  does  not  cut  off  the  right  to  appeal  if  the  petition 
and  its  allowance  were  duly  filed. ^^  The  fact  that  no  petition  or 
allowance  of  an  appeal  was  filed  does  not  bar  or  cut  off  the  right 
to  appeal,  if  a  bond  duly  approved  was  filed  in  time.^^    An  order 

1*  U.  S.  V.  Gomez,  1   Wall.  690.     But  21  Brooks    v.    Norris,    11    How.    204  j 

see  Silsby  v.  Foote,  20  How.  290 ;   Fair-  Mussina  v.  Cavazos,  G  Wall.  355,  360 ; 

banks  v.  Amoskeag  Nat.  Bank,  32  Fed.  R.  Scarborough     v.    Pargoud,    108    U.    S. 

572.  507. 

15  Fowler  v.  Ilamill,  130  U.  S.  549.  -^  The  Dos  Ilermanos,  10  Wheat.  306; 

i«  Mendenhall  v.  Hail,  134  U.  S.  559.  Brandies   v.   Cochrane,  105   U.   S.   262 ; 

"  Hill  V.  Cliicago  &  E.  R.  R.  Co.,  140  Credit  Company  Ld.  v.  Arkansas  Central 

U.  S.  52.     See  also  Central  Trust  Co.  v.  Ry.  Co.,  128  U.  S.  258,  201. 

Grant  Locomotive  Works,  185  U.  S.  207.  25  Tjie    Dos     Hermanos,    10    Wheat. 

1^  Winters  v.  Ethell,  132  U.  S.  207.  306. 

•!»  Farrar     v.    Churchill,    135    United  24  Evans    v.    State    Bank,   134   U.    S. 

States,  009.  330. 

-"  Brooks    V.    Norris,    11    How.   204;  25  Brandies    v.    Cochrane,   105    U.   S. 

Scarborough  v.  Pargoud,  108  U.  S.  667.  262. 
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cannot  be  granted  permitting  an  allowance  of  an  appeal  made, 
but  not  filed  within  the  time  to  be  filed  in  the  clerk's  office  of  the 
court  where  the  decree  was  entered  nunc  pro  tunc  as  of  the  date 
of  its  allowance.^*^  The  limitation  of  two  years  applies  to  writs  of 
error  to,  and  appeals  from,  the  Supi-eme  Court  of  the  District  of 
Columbia,^^  and  at  least  before  the  Act  of  March  3,  1891,  the 
Supreme  Courts  of  the  Territories.^^ 

These  limitations  do  not  apply  to  wi-its  of  error  coram  nohisP 
Before  March  3,  1891,  no  writ  of  error  to  a  judgment  of  con- 
viction of  a  crime  the  punishment  of  which  is  death  could  be 
sued  out  or  granted,  unless  a  petition  therefor  was  filed  with  the 
clerk  of  the  court  in  which  the  trial  was  held  during  the  same 
term  as  the  trial,  or  within  such  time,  not  exceeding  sixty  days 
after  the  expiration  of  such  term,  as  the  court  may  for  cause 
allow  by  order  entered  of  record. ^*^ 

The  Evarts  Act  provides  that  "  no  appeal  or  writ  of  error  by 
which  any  order,  judgment,  or  decree  may  be  reviewed  in  the  Cir- 
cuit Courts  of  Appeals  under  this  act  shall  be  taken  or  sued  out 
except  within  six  months  after  the  entry  of  the  order,  judgment, 
or  decree  sought  to  be  reviewed  ;  provided,  however,  that  in  all 
cases  in  which  a  lesser  time  is  now  by  law  limited  for  appeals 
or  writs  of  error,  such  limits  of  time  shall  apply  to  appeals  or 
■writs  of  error  in  such  cases  taken  to  or  sued  out  from  the  Cir- 
cuit Courts  of  Appeals ;  "  ^^  and  that  an  appeal  from  an  inter- 
locutory order  or  decree  granting  or  continuing  an  injunction, 
must  be  taken  within  thirty  days  from  the  entry  of  such  order 
or  decree.^2 

Before  the  Evarts  Act  an  appeal  taken  by  the  plaintiff  from  a  de- 
cree or  a  writ  of  error  sued  out  by  the  plaintiff  to  a  judgment  of 
a  District  Court  in  a  suit  upon  a  claim  against  the  United  States, 
had  to  be  taken  or  sued  out  within  ninety  days  after  its  entry  ;33 
and  an  appeal  or  writ  of  error  on  behalf  of  the  United  States  from 
or  to  a  judgment  or  decree  in  such  a  suit,  had  to  be  taken  or  sued 
out  within  six  months  after  such  judgment  or  decree.^^ 

26  Credit  Company  v.  Arkansas  Cen-        si  26  St.  at  L.  ch.  517,  §  11,  p.  829. 
tral  Ry.  Co.,  128  U  S.  258.  32  26  St.  at  L.  ch.  517,  §  7,  p.  828. 

27  U.  S.  R.  S.  §  705.  33  U.    S.   R.   S.   §  708 ;  24   St.  at  L. 

28  U.  S.  R.  S.  §§  702,  703.  ch.  359,  §  9,  p.  507;   U.  S.  v.  Davis,  131 
2^  Strode  v.  The   Stafford  Justices,  1     U.  S.  36,  39. 

Brock.  162.     See  §  379.  34  24  St.  at  L.  ch.  359,  §  lOj   U.  S.  v. 

30  25  St.  at  L.  oil.  114,  §  5,  p.  656.  Davis,  131  U.  S.  36,  39. 
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§  484.  Writs  of  Error.  —  A  writ  of  error  issues  from  the  clerk's 
office  of  the  appeUate  court,  to  which  it  is  returned.  A  writ  of 
error  to  review  the  judgment  of  a  Circuit  Court  may  issue  from 
the  clerk's  office  of  that  Circuit  Court,  returnable  to  the  Supreme 
Court  or  Circuit  Court  of  Appeals,  as  the  case  may  be.^  The 
writ  issues  in  the  name  of  the  President  of  the  United  States,^ 
is  tested  of  the  date  of  issue  ^  in  the  name  of  the  Chief  Justice 
of  the  United  States,  or,  when  that  office  is  vacant,  in  the  name 
of  the  associate  justice  next  in  precedence,*  —  that  is,  with  the 
oldest  commission,^  —  and  bears  the  seal  of  the  court  whose  clerk 
issues  it,  and  is  signed  by  such  clerk.^  The  writ  is  directed  to  the 
eourt  whose  proceedings  it  is  intended  to  review,  and  directs  such 
court  to  send  up  under  its  seal  to  the  appellate  court  the  record 
and  process  for  inspection.^  The  return  day  of  a  writ  of  error  or 
appeal  must  be  not  more  than  thirty  days  from  the  day  of  signing 
the  citation,  whether  the  return-day  fall  in  vacation  or  in  term 
time  ;  ^  except  in  case  of  writs  of  error  or  appeals  from  California, 
Oregon,  Nevada,  Washington,  New  Mexico,  Utah,  Arizona,  Mon- 
tana, Wyoming,  North  Dakota,  South  Dakota,  Alaska,  and  Idaho,^ 
when  the  return-day  must  be  not  more  than  sixty  days  from  the 
day  of  signing  the  citation.^^  The  writ  is  a  writ  of  the  court 
of  review,  although  issued  from  the  clerk's  office  of  the  Cir- 
cuit Court.^^  A  writ  of  error  must  set  out  the  names  of  all 
the  parties,  plaintiff  and  defendant  in  error.^^  j^  y^^i^  jg  insuf- 
ficient which  names  but  one  of  the  plaintiffs  or  defendants  in 
error,  and  describes  the  rest  on  the  same  side  as  "  and  others ; "  ^^ 
or  which  describes  parties  by  their  firm  name  instead  of  their  in- 
dividual names  ;^'^  or  as  "  the  heirs  of  Nicholas  Wilson,"  ^^  or  as 
"  the  ship  Protector  and  owners."  ^^  An  appeal  by  "  William  L. 
Hemingway,  Treasurer  of  the  State  of  Mississippi,  and  Sylvester 
Gwinn,  Auditor  of  said  State,  and  ex  officio  the  Levee  Board  of 

§  184.     1  U.  S.  R.  S.  §  1004;  26  St.  at  »  Supreme  Court  Rule  9. 

L.  cl).  517,  §§  2,  11,  pp.  826,  829;  North-  w  Supreme  Court  Rule  8. 

ern  Pacific  U.  R.  Co.  v.  Amato,  N.  Y.  L.  J.,  "  Mussina  v.  Cavazos,  6  Wall.  355. 

February  2,  1892.  i^  Smyth    i'.    Strader,   12    How.   327  ; 

■^  Supreme  Court  Rule  6.  Davenport  v.  Fletcher,  16  How.  142. 

8  U.   S.   R.    S.   §   912;    Atherton    v.  i^  Dg  Neale   v.   Archer,   8    Pet.   526; 

Fowler,  01  U.  S.  143.  Miller  v.  McKenzie,  10  Wall.  582. 

*  U.  S.  U.  S.  §  911.  H  The  Protector,  11  Wall.  82;  Moore 

6  U.  S.  R.  S.  §  674.  V.  Simonds,  100  U.  S.  145. 

«  U.  S.  R.  S.  §§  Oil,  1004.  15  Wilson  v.  Life  &  Fire  Ins.  Co.,  12 

'  See  Forms  XXH.  and  XXIH  IVt.  140. 

8  Supreme  Court  Rule  8.  i«  The  Protector,  11  Wall.  82. 
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Mississippi  District  Number  One,"  was  held  sufficient  to  bring 
up  for  review  a  decree  against  the  Levee  Board,  although  a  stat- 
ute had  been  passed,  entitled  "  An  Act  to  abolish  the  Levee  Board 
of  District  Number  One,  and  to  pay  the  debts  of  said  Board," 
which  abolished  the  offices  of  the  members  of  such  board,  and 
substituted  the  officers  who  took  the  appeal  in  their  place  to  settle 
up  the  unfinished  business  and  pay  the  debts  of  the  board.^'^ 

It  is  the  better  practice  to  include  in  the  writ  of  error  a  de- 
scription of  the  position  of  the  parties  as  plaintiffs  and  defend- 
ants below,  as  well  as  of  their  positions  in  the  court  of  review  ; 
but  if  the  latter  statement  is  made,  the  omission  of  the  former 
will  not  avoid  the  writ.^^  Where  the  writ  of  error  contains  the 
names  of  all  the  parties  who  appear  on  the  record,  the  court  of 
review  cannot  presume  that  there  are  other  parties,  and  for  that 
reason  dismiss  the  writ.^^  Where  the  writ  of  error  omitted  parties 
named  in  the  citation,  the  court  dismissed  the  writ.^*^ 

A  mistake  in  the  date  will  not  vitiate  a  writ  of  error  which  is 
duly  issued  and  served.^^  A  writ  of  error  to  a  State  court  need 
not  contain  a  recital  that  it  is  directed  to  the  final  judgment  of 
such  court,  nor  that  the  court  is  the  highest  court  of  law  or 
equity  in  the  State.^^ 

The  appellate  court  may,  at  any  time,  in  its  discretion  and 
with  or  without  terms,  allow  an  amendment  of  a  writ  of  error, 
when  there  is  a  mistake  in  the  teste,  or  a  seal  is  wanting,  or  the 
writ  is  made  returnable  on  a  wrong  day,  or  when  the  statement 
of  the  title  or  the  parties  is  defective,  if  such  defect  can  be  reme- 
died by  reference  to  the  accompanying  record,  and  in  all  other 
particulars  of  form,  provided  the  defect  has  not  prejudiced,  and 
the  amendment  will  not  injure,  the  defendant  in  error.^^  A  high 
authority  —  Judge  Curtis  —  has  said  of  the  statute  authorizing 
such  amendments :  "  It  is  difficult  to  see,  in  reading  it,  what 
defect  cannot  now  be  amended  in  the  discretion  of  the  court."  ^* 
Where  the  paper  purporting  to  be  a  writ  of  error  was  in  the  name 
and  bore  the  teste  of  the  Chief  Justice  of  a  State  Court,  and  was 
signed  by  the  clerk  and  sealed  with  the  seal  of  such  court,  it  was 

"  Hemingway   v.  Stansell,  106  U.  S.        21  O'Dowd  v.  Russell,  14  Wall.  402. 
399.  22  Buel  v.  Van  Ness.  8  Wheat.  312. 

18  Mussina  v.   Ciivazos,   6   Wall.   355,        23  u.  S.  R.  S.  §  1005. 

361.  24  Curtis,  Jurisdiction  of  U,  S.  Courts, 

19  Gumbel  v.  Pitkin,  113  U.  S.  545.  87. 

20  Kail  V.  Wetmore,  6  Wall.  451. 
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held  that  there  was  no  writ  to  amend,  and  that  consequently  the 
defect  could  not  be  cured  .^^  Where  the  writ  was  in  the  name  of 
the  President  of  the  United  States,  but  bore  the  teste  of  the  Chief 
Justice  of  the  State  Court,  with  his  signature  and  that  of  the 
clerk  of  such  court,  and  the  seal  of  such  court,  an  amendment 
of  the  writ  was  allowed.^''  Where  the  original  writ  of  error  had 
been  destroyed  before  the  return-day,  without  the  fault  of  the 
plaintiff  in  error,  the  court  allowed  a  copy  to  be  returned.^'^  A 
writ  of  error  which  does  not  name  any  return-day  may  be 
amended  by  the  insertion  of  a  return  day.^^ 

A  writ  of  error  to  a  Circuit  or  District  Court  need  not  be  al- 
lowed by  any  judge.^^  It  is  the  practice  to  file  a  petition  fur  the 
writ,  and  to  have  it  allowed  by  a  judge  of  the  court  to  which  it  is 
addressed,  or  a  judge  of  the  court  of  review.  In  order  to  obtain 
a  writ  of  error  to  review  a  judgment  of  conviction  of  a  capital 
crime  in  a  court  of  the  United  States,  a  petition  for  the  writ 
must  be  filed  with  the  clerk  of  the  court  in  which  the  trial  was 
had,  during  the  same  term  or  within  such  time  not  exceeding 
sixty  days  from  the  expiration  of  such  term,  as  the  court  may 
for  cause  allow,  by  order  entered  of  record.^*^  There  should  be 
annexed  to  and  returned  with  every  writ  of  error,  an  authenti- 
cated transcript  of  the  record,  an  assignment  of  errors,  and  a 
prayer  for  reversal,  with  a  citation  to  the  adverse  party .^^  Where 
an  appeal  or  writ  of  error  is  taken  from  a  Circuit  or  District 
Court  direct  to  the  Supreme  Court,  under  Section  5  of  the 
Evarts  Act  of  March  3,  1891,  the  plaintiff  in  error,  or  appellant, 
must  file  with  the  clerk  of  the  court  below,  with  his  petition  for 
the  writ  of  error  or  appeal,  an  assignment  of  errors,  which 
should  set  out  separately  and  particularly  each  error  asserted  and 
intended  to  be  urged.  No  writ  of  error  is  allowed  till  such  an 
assignment  of  errors  is  filed.  When  the  error  alleged  is  to  the 
admission  or  to  the  rejection  of  evidence,  the  assignment  of 
errors  should  quote  the  full  substance  of  the  evidence.  When 
the  error  alleged  is  to  the  charge  of  the  court,  the  assignment 
of  errors  should  set  out  the  part  referred  to  in  the  words  of 

25  Bondurant  1-.  Watson,  103  U.  S.  278.      parte  Virginia  Commissioners,  112  U.  S. 

26  Texas  &   Pacific   Ry.   Co.  v.  Kirk,     177.     But  see  Supreme  Court  Rule  30. 
Ill  U.  S.  480.  80  2.5  St.  at  L.  ch.  113,  §  6,  p.  056. 

2'  Mussina  v.  Cavazos,  0  Wall.  355.  8i  U.  S.  R.  S.  §  997.     See  infra,  §§  488, 

28  Evans  v.  Brown,  109  U.  S.  180.  491. 

29  Davidson  v.  Lanier,  4  Wall.  447;  Ex 


§  484.]  WEITS  OF  EEEOE.  1043 

the  charge,  whether  it  be  in  instructions  given  or  instructions 
refused.32 

A  writ  of  error  is  served  by  lodging  a  copy  with  the  clerk  of  the 
court  to  which  it  is  directed.^^  It  must  be  served  before  its  return- 
day  .^'^  A  citation  addressed  to  the  defendants  in  error,^^  r^,^(j  signed 
by  a  judge  of  the  court  to  which  the  writ  is  addressed,  or  any 
justice  or  judge  of  the  appellate  court,^^  must  be  served  upon  them 
before  the  return-day .^^  Service  of  the  citation  may  be  made  upon 
the  attorney  of  the  defendants  in  error  in  the  suit  below,^^  even 
though  he  has  been  paid  his  fee  and  discharged  from  all  further 
duty.^^  Service  made  on  the  partner^  or  executrix  of  the  attor- 
ney of  record  is  insufficient.^^  Service  on  one  of  two  joint  parties 
is  sufficient,  even  if  the  other  is  dead.^  In  a  State  where  the 
common  law  as  regards  the  relations  of  husband  and  wife  was 
unchanged,  service  on  the  husband  of  a  woman  who  had  married 
since  the  judgment,  was  held  sufficient.*^  Upon  a  writ  of  error 
to  a  judgment  in  favor  of  the  Treasurer  of  a  State,  the  citation 
must  be  served  on  the  Treasurer,  not  on  the  Governor  and  the 
Attorney-General  of  such  State.**  Where  the  defendant  in  error 
has  since  the  judgment  moved  into  another  State  or  district,  it 
seems  that  an  order  for  service  upon  him  by  publication,  or  by 
the  marshal  of  the  district  where  he  is  found,  may  be  granted.*^ 
The  object  of  service  of  a  citation  is  notice ;  and  where  sufficient 
notice  has  been  given  by  a  stipulation  and  motion,*^  or  by  an 
order  of  the  appellate  court  served  upon  the  appellee,  directing 
him  to  appear  and  argue  the  cause,*"  a  citation  is  unnecessary. 
A  failure  to  serve  the  citation  before  the  writ  of  error  is  return- 
able, is  a  ground  for  dismissing  the  case.**^  A  general  appearance 
in  the  Supreme  Court  for  a  term  without  moving  to  dismiss  is  a 

82  Supreme  Court  Rule  35.  «  Bacon  v.  Hart,  1  Black,  38. 

33  Davidson  (-•.  Lanier,  4  Wall.  447.  *-  Waters  v.  Barrill,  131  U.  S.  Ixxxiv. 

8*  Wood  V.  Lide,  4  Crancli,  180;  Pick-        «  Fairfax  i'.  Fairfax,  5  Cranch,  19. 
ett  V.  Legerwood,  7  Pet.  144.  **  Poydras  de  La  Laude  v.  Treasurer 

85  Peale  v.  Pliipps,  8  How.  256;  Bigler  of  Louisiana,  17  How.  1. 
V.  Waller,  12  Wall.  142.  *5  Nations   v.  Johnson,  24   How.  195 ; 

3c  Sage  V.  Railroad  Co.,  96  U.  S.  712.  Renaud  v.  Abbott,  116  U.  S.  277.    Service 

8^  See  Supreme  Court  Rule  8;   U.  S.  by  mail  is  insufficient.     Tripp  v.  Santfi 

R.  S.  §§  997,999;  National  Bank  v.  Bank  Rosa  Street  R.  R.  Co  ,  144  U.  S.  126. 
of  Commerce,  99  U.  S.  608.  46  u.  S.  ;;.  Gomez.  1  Wall.  690. 

88  Bacon  v.  Hart,  1  Black,  38 ;  Bigler         •'^  Dodge  v.  Knowles,  114  U.  S.  4.30. 

V.  Waller,  12  Wall.  142.  *8  Hewitt  v.   Filbert.   116   U.   S.   142; 

89  U.  S.  V.  Curry,  6  How.  106.  Radford  v.  Folsom,  123  U.  S.  725.     ^Q9 
*o  Railroad  Co.  v.  Blair,  100  U.  S.  661.     infra,  §  489. 
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waiver  of  service  of  the  citation,*^  but  not  a  waiver  of  a  motion  to 
dismiss  the  case  upon  another  ground.^*^  An  indorsement  by  the 
counsel  for  the  defendant  in  error  on  a  bond  given  as  security  for 
the  costs  on  the  writ  of  error  is  a  waiver  of  service  of  a  citation.^^ 
Notice  in  open  court  of  a  writ  of  error  given  at  the  term  when 
the  judgment  is  rendered  is  not  equivalent  to  a  citation.^^ 

No  mandamus  will  issue  to  compel  the  allowance  of  a  writ  of 
error  by  a  Circuit  or  District  Court.^^  No  mandamus  will  issue 
to  compel  a  judge  of  a  Circuit  or  District  Court  to  sign  a  citation 
or  approve  security  in  error  or  on  appeal,  until  an  application  for 
such  signature  or  approval  has  been  made  to  the  judges  of  the 
court  of  review.^^ 

§  485.  Appeals.  —  Unlike  a  writ  of  error,  an  appeal  must  be 
allowed  by  a  judge  who  has  power  to  sign  a  citation.^  An  ap- 
proval of  a  bond  on  appeal  is  equivalent  to  the  allowance  of  an 
appeal.2  j^  bond  is  not  essential  to  the  validity  of  an  appeal, 
although  a  bond  must  subsequently  be  filed.^  A  mandamus  will 
be  granted  to  compel  a  judge  to  allow  an  appeal  in  a  proper  case.^ 
When  the  appeal  is  taken  in  open  court  at  a  term  subsequent  to 
that  at  which  the  decree  was  entered,  or  when  the  bond  is  not 
approved  till  a  subsequent  term,  the  service  of  a  citation  is 
necessary,  although  the  attorney  of  the  appellee  was  then  present 
in  court  on  other  business.^  The  allowance  of  an  appeal  is  not 
conclusive,  and  does  not  even  imply  that  the  judge  who  authorizes 
the  appeal  has  made  up  his  own  mind  that  the  party  is  legally  en- 
titled to  it.*^  An  order  allowmg  an  appeal  has  relation  back  to 
the  date  of  the  application  therefor,  and  is  considered  as  made  on 
that  day.'''     An  appeal  may  be  taken  in  open  court  at  the  term  at 

*3  U.   S.  V.  Armejo,  131   U.  S.,  App.  appeal  from  a  judgment  of  the  General 

Ixxxii. ;  Pierce  v.  Cox,  9  Wall.  786  ;  Buck-  Term  to  the  Supreme  Court  of  tho  United 

ingham  v.  McLean,  13  How.  150;  Rad-  States.  Richards  r.  Mackall,  113  U.  S.  fi39. 
ford  V.  Folsom,  123  U.  S.  725.  2  Railroad    Co.   v.  Bradleys,  7   Wall. 

6'5  Goodwin  n.  Fox,  120  U.  S.  775.  575,  Sage  ;;.  Railroad  Co.,  96  U.  S.  712; 

"  Pierce  v.  Cox,  9  Wall.  786.  Brandies  v.  Cochrane,  105  U.  S.  262. 

62  U.  S.  «;  Phillips,  121  U.  S.  254.  3  Edmonson  v.    Bloomshire,   7   Wall, 

^  Ex  parte   Virginia   Commissioners,  300,  311. 
112  U.^  S.  177.  4  u.  S.  V.  Adams,  G  Wall.  101  ;  U.  S. 

w  Ex  paiie    "Virginia    Commissioners,  v.  Gomez,  3  Wall.  752  ;  Ex  parte  Railroad 

112  U.  S.  177.  Co.,  95  U.  S.  221. 

§  485.     1  Barrel  v.  Transportation  Co.,         5  Castro  ;;.  U.  S  ,  3  Wall.  40 ;  Sage  v. 

3  Wall.  424  ,  Pierce  v.  Cox,  9  Wall.  786 ;  Railroad  Co.,  96  U.  S.  712. 
Sage  V.  Railroad  Co,  96  U.  S.  712.     The  <^  Taney,   C.  J.,  in  Callan  v.  May,  2 

Special  Term  of  the  Supreme  Court  of  Black,  541,  543. 
the  District  of  Columbia  may  allow  an         ">  Latham's  Appeal,  9  Wall.  145. 
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which  the  decree  was  rendered.^  In  such  a  case  an  entry  of  the 
allowance  of  the  appeal  should  be  made  in  the  minutes,^  or  recited 
in  the  decree.^*'  Then,  no  citation  is  necessary .^^  An  appeal  is 
not  taken  until  the  petition  and  the  order  for  its  allowance,  and 
bond,  or  some  one  of  these  papers,  is  filed  in  the  court  below. ^^ 
When  the  term  at  which  an  appeal  was  returnable  has  passed 
without  the  filing  of  the  record,  a  second  appeal  may  be  allowed, 
if  the  original  time  to  appeal  has  not  expired. ^^ 

Aj^peals  from  the  Court  of  Claims  must  be  allowed  by  the  court 
if  in  session;  in  vacation  by  the  chief  justice  of  that  court.^* 
The  limitation  of  time  for  granting  such  an  appeal  ceases  to  run 
from  the  time  an  application  is  made  for  its  allowance.^^  Appeals 
from  the  Court  of  Claims  are  heard  upon  the  following  record, 
and  no  other:  A  transcript  of  the  pleadings;  the  final  judgment 
or  decree ;  such  interlocutory  orders,  rulings,  judgments,  and  de- 
crees as  are  necessary  to  a  proper  review  of  the  case ;  and  a  find- 
ing in  the  nature  of  a  special  verdict  by  the  Court  of  Claims  of  the 
facts  established  by  the  evidence,  but  not  the  evidence  establish- 
ing them ;  and  a  separate  statement  of  the  conclusions  of  law 
upon  such  facts  upon  which  that  court  founds  its  judgment  or  de- 
cree.^^  The  finding  of  facts  and  conclusions  of  law  must  be  cer- 
tified  to  the  Supreme  Court  as  part  of  the  record  belo^v.l'  The 
Court  of  Claims  has  power  to  revoke  an  order  allowing  an  appeal 
at  the  request  of  the  appellant,  while  the  record  remains  therein 
at  the  term  w^hen  the  order  was  granted.^^ 

Special  rules  regulate  the  practice  on  appeals  from  orders  upon 
writs  of  habeas  corpusP 

An  appeal  on  the  part  of  owner,  importer,  assignee,  or  agent 
of  imported  merchandise,  from  the  decision  of  a  Circuit  Court  on 
the  review  of  a  decision  of  the  Board  of  General  Appraisers, 
must  be  taken  within  thirty  days  after  such  decision,  and  not 
then  unless  the  Circuit  Court,  or  the  judge  who  has  made  the 

8  Eeily  V.  Lamar,  2  Cranch,  344 ;  •*  Order  in  Reference  to  Appeals  from 
Brockctt  v.  Brockett,  2  How.  238.  Court  of  Claims,  Rule  3. 

9  Vansant?-.  Gaslight  Co.,  99  U.  S.  213.         ^^  Order  in  Reference  to  Appeals  from 
1"  Miltenherger  v.  Logansport,  Ry.  Co.,     Court  of  Claims,  Rule  3. 

106  U.  S.  286.  ^'^  Order  in  Reference  to  Appeals  from 

^-1  Reily   i'.    Lamar,    2    Cranch,    344 ;  Court  of  Claims,  Rule  1. 

Brockett  v.  Brockett,  2  How.  238.  ^^  Order  in  Reference  to  Appeals  from 

1-  Brandies  v.  Cochrane,  105  U.  S.262  ;  Court  of  Claims,  Rule  1. 

Credit  Co.,  Ld.  v.   Arkansas  Central  Ry.  i^  Ex  parte  Roberts,  15  Wall.  384. 

Co.,  128  U.  S.  258,  261.  "  Supm,  §  368;  Lau  Ow  Bew  v.  U.  S., 

13  Evans  v.  State  Bank,  134  U.  S.  330.  144  U.  S.  47. 
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decision,  shall  be  of  the  opinion  that  the  question  involved  is  of 
sufficient  importance  to  require  a  review  of  such  decision  by  the 
appellate  court,  and  consequently  allows  such  appeal.  An  appeal 
on  the  part  of  the  United  States  must  be  allowed,  whenever  the 
Attorney-General  applies  for  it  within  thirty  days  after  the  ren- 
dition of  such  decision.  On  such  an  appeal,  security  for  damages 
and  costs  must  be  given  as  in  the  case  of  other  appeals  in  cases 
to  which  the  United  States  is  a  party .^o 

Otherwise,  appeals  are  subject  to  the  same  rules,  regulations, 
and  restrictions  as  are  prescribed  in  cases  of  writs  of  error.^i 
The  entry  of  the  appeal  in  the  clerk's  office  is  analogous  to  the 
issue  of  a  writ  of  error.^^ 

§  486.  Security  on  Writ  of  Error  or  Appeal.  —  The  Revised 
Statutes  provide  that  every  judge  or  justice  signing  a  citation 
or  any  writ  of  error  or  appeal  shall,  except  in  cases  brought  up 
by  the  United  States  or  by  direction  of  any  department  of  the 
government,  in  which  case  none  is  required,  take  good  and  suf- 
ficient security  that  the  plaintiff  in  error  shall  prosecute  his  writ 
or  appeal  to  effect,  and  if  he  fail  to  make  his  plea  good  shall 
answer  all  costs.^  This  provision  is  merely  directory,  and  an 
omission  to  take  a  bond  does  not  avoid  the  writ  of  error  or  ap- 
peal ;  2  but  on  a  motion  to  dismiss  the  case  on  that  ground  an 
opportunity  to  file  a  bond  will  be  allowed  the  plaintiff  in  error.^ 
The  plaintiff  in  error  may  be  allowed  to  file  the  bond  nunc  pro 
tmic.^  The  judge  cannot  delegate  the  approval  of  the  bond  to 
the  clerk,^  nor  to  a  commissioner.^  The  judge  may  approve  the 
bond  out  of  court."  All  the  appellants  or  plaintiffs  in  error  need 
not  join  in  the  bond.^  The  bond  must,  however,  be  payable  to 
the  defendants  in  error  or  appellees.^  If  the  sole  payee  is  a 
person  not  a  defendant  in  error  or  appellee,  the  appeal  will  be 
dismissed-i*^    Where  the  proceeding  is  in  the  name  of  a  State 


2'  26  St.  at  L.  ch.  407,  §  1.5,  p.  138.  *  Shepherd  y. Pepper,  133 U.S. 626, 644. 

21  U.  S.  R.  S.  §  1012.  5  O'Reilly  v.  Edrington,  96  U.  S.  724 ; 

2'^  Villabolos  V.  U.  S.,  6  How.  81.  National  Bank  v.  Omaha,  96  U.  S.  737. 

§  486.     1  U.  S.  R.  S.  §§  1000,  1012.  c  Haskins  v.  St.  Louis  &  S.  E.  Ry.  Co., 

2  Martin   v.    Hunter,   1    Wheat.   304 ;  109  U.  S.  106. 

Davidson  v.  Lanier,  4   Wall.  447;  Sey-  7  Hudgins  i'.  Hemp,  18  How.  530. 

ninur  /;.  Freer,  5  Wall.  822  ;  P:dmonson  v.  8  Rroekett  v.  Rrockett,  2  How.  238. 

Bloomshirc,  7  Wall.  .300.  .311.  »  Bigler  v.  Waller,  12  Wall.  142.     See 

3  Davidson   v.   Lanier,   4  Wall.  447  ;  Hill  v.  Chicago  &  E.  Ry.  Co.,  129  U.  S. 
Seymour  v.  Freer,  5  Wall.  822  ;  Edmon-  170. 

son  V.  Bloomshire,  7  Wall  306,  311.  ">  Davenport  v.  Fletcher,  16  How.  142. 
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at  the  relation  of  an  individual,  the  bond  may  be  payable  in  the 
alternative  to  either  the  State  or  the  relator,  and  either  may  en- 
force it.^^  No  security  is  required  upon  a  writ  of  error  to  the 
judgment  of  conviction  of  a  capital  or  infamous  crime  in  a  court 
of  the  United  States.^^  No  bond  is  required  on  a  writ  of  error  or 
appeal  by  direction  of  the  Comptroller  of  the  Currency  in  a  suit 
against  a  receiver  of  a  national  bank.^^ 

An  error  in  the  names  of  the  parties,^*  or  in  the  description  of 
the  decree,^'^  in  an  appeal  or  supersedeas  bond,  may  be  cured  by 
an  amendment. 

§487.  Supersedeas. — A  supersedeas  is  a  stay  of  proceedings 
upon  a  judgment  or  decree  to  which  a  writ  of  error  is  issued 
or  from  which  an  appeal  is  taken.^  To  secure  a  supersedeas  in  a 
civil  case,  the  writ  of  error  or  appeal,  and  the  security  required  to 
be  given  upon  the  issue  of  a  citation,  must  be  lodged  in  the  clerk's 
office  for  the  use  of  the  defendant  in  error  or  appellee  within  sixty 
days,  Sundays  exclusive,  after  the  rendering  of  the  judgment.  Se- 
curity must  also  be  given  that  the  plaintiff  in  error,  if  he  fail  to 
make  his  plea  good,  will  answer  all  damages  and  costs.^  This  lat- 
ter security,  if  filed  concurrently  with  the  issue  of  the  citation  and 
the  lodging  of  the  writ  of  error  in  the  clerk's  office,  or  at  any  time 
within  the  said  sixty  days,  Sundays  exclusive,  may  be  approved 
by  the  judge  or  justice  who  signs  the  citation,  and  operates  as  a 
stay  as  a  matter  of  right.^  Otherwise,  it  can  only  operate  as 
a  stay  by  the  permission  of  a  judge  or  justice  of  the  appellate 
court,  and  then  only  if  the  writ  of  error  was  sued  out  and  served 
within  the  sixty  days.*  Where  through  a  mistake  of  law  an  ap- 
peal instead  of  a  writ  of  error  was  taken  within  the  sixty  days, 
it  was  held  that  a  supersedeas  could  not  be  obtained,  although  a 
writ  of  error  was  subsequently  sued  out.^  If  a  petition  for  a 
rehearing  is  duly  filed,  or  a  motion  for  a  new  trial  duly  made, 


"  Spalding  v.  People,  2  How.  66.  2  u.  S.  R.  S.   §  1007.     But  see  U.  S 

12  25  St.  at   L.  ch.  11.3,  §  6,  p.   656;  R.  S.  §  1001. 

In  re  Claasen,  140  U.  S    200,  208.     See         ^  u.  S.  R.  S.-§  1007  ;  Kitchen  v    Ran 

20  St.  at  L.  ch.  176,  §  2,  p.  354.  dolph,  93  U.  S.  86  ;  Danville  v    Brown 

13  Pacific  Bank  v.  Mixter,  114  U.   S.  128  U.  S.  50.3. 

463.  *  U.  S.  R.  S.  §  1007  ,  Kitchen  v.  Ran 

"  Knox   County  v.  U.  S.,  131   U.   S.  dolph,  93  U.  S.  86;  Sage  v  Central  R.  R 

clxvi.  Co.    of   Iowa,  93  U.   S.  412;    Peugh   ?- 

15  New  Orleans  Ins.  Co.  v.  Albro  Co.,  Davis,  110  U.  S.   227  ,  Covington   Stock 

112  U.  S.  506.  Yards  Co  v  Keith,  ]21  U.  S.'218. 
§  487.     1  U.  S.  R.  S.  §  1007.  ^  Saltmarsh  v.  Tuthill,  12  How.  387. 
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or  a  motion  to  set  aside  the  judgment  made  during  the  term, 
the  time  does  not  begin  to  run  until  the  petition  or  motion  has 
been  denied.^  The  application  for  a  supersedeas  should  not 
be  made  to  the  appellate  courtJ  It  has  been  said  that  a  svr 
persedeas  bond  is  not  defective  because  executed  before  the  entry 
of  the  decree  from  which  the  appeal  was  taken,  if  approved  and 
delivered  after  such  entry  ;  ^  but  a  supersedeas  approved  after  a 
writ  of  error  has  been  allowed  but  not  issued  is  a  nullity.^  The 
supersedeas  does  not  operate  until  the  time  when  the  writ  of  error 
is  lodged  in  the  clerk's  office  of  the  court  where  the  judgment, 
which  is  to  be  reviewed  was  entered. ^^  The  approval  of  the  bond 
need  not  be  in  writing.^^  Where  the  judge  who  signed  the  cita- 
tion took  the  oath  of  the  sureties  to  their  sufficiency,  his  approval 
of  the  bond  was  presumed.^^  A  bond  conditioned  that  the  appel- 
lants "  shall  duly  prosecute  their  appeal  with  effect,  and  more- 
over pay  the  amount  of  costs  and  damages  rendered  and  to  be 
rendered  in  case  the  decree  shall  be  affirmed  by  the  Supreme 
Court,  was  held  sufficient.^^  A  bond  conditioned  that  the  plain- 
tiff in  error  "  shall  prosecute  its  writ  of  error  to  effect,  and  an- 
swer all  damages  and  costs,  if  it  shall  fail  to  make  the  plea 
good"  was  held  sufficient.^*  The  security  upon  a  supersedeas 
where  the  judgment  or  decree  is  for  the  recovery  of  money  not 
otherwise  secured,  must  be  for  the  whole  amount  of  the  judgment 
or  decree,  including  just  damages  for  delay,  and  costs  and 
interest  on  the  appeal. ^^  In  suits  wliere  the  property  in  contro- 
versy necessarily  follows  the  event  of  the  suit,  as  in  real  actions, 
replevin,  and  suits  on  mortgages  ;  or  where  the  property  is  in  the 
custody  of  the  marshal  under  admiralty  process,  as  in  case  of  a 
capture  or  seizure ;  or  where  the  proceeds  thereof,  or  a  bond  for 
the  value  thereof,  is  in  the  custody  or  control  of  the  court, — 
indemnity  is  only  required  in  an  amount  sufficient  to  secure  the 
sum  recovered  for  the  use  and  detention  of  the  property,  and  the 
costs  of  the  suit,  and  just  damages  for  delay  and  costs  and  interest 


«  Brockett  v.  Brockett,  2  How.  238 ;  i"  Foster  v.  Kansas,  112  U.  S.  201. 

Mcmpliis  V.  Brown,  94  U.  S.  715;  Texas  "  Daviflson  ;.'.  Lanier,  4  Wall.  447. 

&  Pac.  Ry.  Co.  v.  Murphy,  111  U.  S.  488.  i-  Silver  r.  Ladd,  6  Wall.  440. 

■7  Covington  Stock  Yards  r.  Keith,  121  i3  Gay  v.  Parpart,  101  U.  S.  .391. 

U.  S.  248.  "  Chatoaugay  Ore  &  Iron  Co.  v.  Blake, 

8  Chatea<iffay  Ore&  Iron  Co.  v.  Blake      35  Fed.  \l.  804. 

85  Fed.  H.  80 1  is  Supreme  Court  Rule  29. 

e  Ex  parte  Kalston,  119  U.  S.  613. 
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on  the  appeal.i^  In  a  recent  appeal  to  the  Supreme  Court  from  a 
decree  for  the  deHverj  of  coupon  bonds,  the  amount  of  the  super' 
8edea§  bond  was  fixed  at  the  aggregate  of  the  coupons  ah-eady 
due,  and  which  would  accrue  in  four  years  with  seven  per  cent, 
interest  and  ten  per  cent,  damages  on  the  aggregate  of  interest 
besides  costs.^'  Where  the  decree  in  a  foreclosure  suit  directed 
the  defendant  to  account  for  rents  and  profits  and  waste,  an  addi- 
tional amount  equal  to  the  sum  found  due  from  him  was  added  to 
the  amount  of  the  siqjersedeas  bond.^^  It  has  been  held  that  the 
supersedeas  bond  on  an  appeal  from  a  decree  of  foreclosure  does 
not  secure  payment  of  the  amount  of  the  decree,  nor  of  the  interest 
thereon,  nor  for  a  deficiency  which  may  arise  upon  a  sale,^^  nor 
for  a  loss  by  the  mortgagee  of  an  opportunity  to  buy  the  property 
at  a  reduced  price  on  the  sale,  and  make  a  profit  by  a  subsequent 
rise  of  value ;  ^^  but  merely  the  costs,  deterioration  by  waste,^^ 
and  for  want  of  repairs,  accumulation  of  taxes,^^  and  loss  by  fire 
not  covered  by  reasonable  insurance ;  ^^  that  it  is  very  doubtful 
whether  it  secures  against  loss  by  a  deterioration  of  the  market 
value  of  the  property  ;2*  and  that  an  addition  to  the  statutory 
condition  of  a  provision  that  the  appellant  "  shall  pay  for  the 
use  and  detention  of  the  property  covered  by  the  mortgage 
during  the  pendency  of  the  appeal,"  is  nugatory,  and  does  not 
enlarge  the  liability  of  the  sureties.^^  It  has  been  said  that  good 
damages  for  delay  may  include  any  loss  arising  from  the  insol- 
vency of  stipulators  in  admiralty ,^^  On  a  writ  of  error  to  a  judg- 
ment of  ejectment,  with  nominal  damages,  the  supersedeas  need 
not  be  sufficient  to  cover  the  damages  which  might  be  recovered 
in  an  action  for  mesne  profits,  nor,  it  seems,  other  similar  dam- 
ages which  might  be  sustained  by  want  of  possession.^^ 

Except  in  case  of  a  gross  abuse  of  discretion,  the  action  of  the 
judge  in  approving  the  amount  and  sufficiency  of  the  sureties  to 

16  Supreme  Court  Rule  20.      See  The  22  Kountze   v.   Omaha  Hotel  Co.,  107 

Holladay  Case,  Hickox  v.  Elliott,  28  Fed.  U.  S.  378. 

R.  117.  23  Kountze   v.   Omaha   Hotel  Co.,  107 

1^  Massachusetts  &   S.   Const.    Co.  v.  U.  S.  378. 

Township  of  Cherokee,  42  Fed.  R.  750.  24  Kountze  v.    Omaha  Hotel  Co.,  107 

18  National  Bank  of  Rondont  v.    Mc-  U.  S.  378. 

Gahan,  4-5  Fed.  R.  280.  25  Kountze  v.  Omalia  Hotel   Co.,  107 

19  Kountze  v.   Omaha  Hotel  Co.,    107     U.  S.  378. 

U.  S.  378.  26  The  Sydney,  47  Fed.  R.  260,  263. 

^  Jerome  v.  McCarter,  21  Wall.  17.  2:  Roberts  i'.  Cooper,  19  How.  373. 

21  Knuntze    v.  Omaha  Hotel  Co.,  107 
U.  S.  378. 
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a  supersedeas  bond  will  not  be  reviewed.^s  The  appellate  court 
may  vacate  a  supersedeas,  when  the  approval  of  the  bond  was  ob- 
tained by  fraud  and  perjury ;  and  in  such  a  case  may  refuse  to 
accept  a  new  bond.^^  The  appellate  court  may  order  new  security 
when  the  circumstances  of  the  sureties  or  of  the  parties  or  of  the 
case  have  so  changed  since  the  bond  was  approved  as  to  make 
the  security  originally  given  insufficient.s"^ 

Where  an  appeal  from  a  final  decree  in  an  equity  suit,  granting 
or  dissolving  an  injunction,  is  allowed  by  a  justice  or  judge  who 
took  part  in  the  decision  of  the  cause,  he  may,  in  his  discretion, 
at  the  time  of  such  allowance  make  an  order  suspending  or  modi- 
fying the  injunction  pending  the  appeal,  upon  such  terms,  as  to 
bond  and  otherwise,  as  he  may  consider  proper  for  the  protection 
of  the  rights  of  the  opposite  party .^^  Otherwise  a  supersedeas 
upon  an  appeal  from  a  decree  dissolving  an  injunction  does  not 
continue  the  injunction  in  force,^^  and  a  supersedeas  upon  an  appeal 
from  a  decree  granting  or  continuing  an  injunction  does  not  sus- 
pend the  operation  of  the  injunction .^3  A  stay  of  an  interlocutory 
injunction  pending  an  appeal  from  the  order  granting  the  same 
may  be  ordered  by  the  court  from  which  the  appeal  is  taken,  but 
not  otherwise.3* 

A  writ  of  error  to  a  judgment  of  conviction  of  a  capital  crime 
in  a  court  of  the  United  States  operates  as  a  stay  of  proceedings 
without  the  filing  of  any  bond  or  other  security.^s  A  supersedeas 
to  a  judgment  of  conviction  of  an  infamous  crime,  or  to  any  judg- 
ment of  conviction  which  can  be  reviewed  by  the  Supreme  Court, 
is  obtained  by  the  service  of  the  writ  of  error  before  the  return- 
day,  without  any  security,  provided  the  judge  who  signs  the  cita- 
tion directs  that  the  writ  of  error  operate  as  a  supersedeas.^ 
Such  judge  may  require  security  as  a  condition  of  the  superse- 
deas.^^    In  case  of    such  a  conviction,  the  Circuit   or   District 

28  Jerome  v.  McCarter,  21  Wall.  17  ;  82  Hovey  v.  McDonald,  109  U.  S.  150, 
Ex  parte  French,  100  U.  S.  1 ;  Martin  v.  161;  Leonard  v.  Ozark  Land  Co.,  115 
Hazard  Powder  Co.,  93  U.  S.  302.  But  U.  S.  4G5 ;  Slaughter  House  Cases,  10 
see  StMfford  v.  Union  Bank,  16  How.  135;  Wall.  273. 

8.  c.  17  How.  275.  83  See  Knox  County  v,  Harshman,  132 

29  Railroad  Co.  v.  Schutte,  100  U.  S.    U.  S.  14. 

644.  3<  26  St.  at  L.  Ch.  517,  §  7,  p.  828. 

8^  Jerome  v.  McCarter,   21  Wall.  17 ;  ^  2b  St.  at  L.  ch.  113,  §  6,  p.  656. 

Williams  v.  Claflin,  103  U.  S.  753 ;  Mar-  80  /„  re  Claasen,  140  U.  S.  200,  208. 

tin  V.  Hazard  Powder  Co.,  93  U.  S.  302.  87  /„  ^e  ClaaseD,  140  U.  S.  200,  208. 
See  Harwood  v.  DieckerhoflF,  117  U.  S.  200. 

81  Rule  93. 
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Court,  or  anj  justice  or  judge  thereof,  may,  after  the  citation  is 
served,  admit  the  accused  to  bond  in  such  an  amount  as  may  be 
fixed .^^  A  special  rule  regulates  stays  upon  appeals  in  habeas  cor- 
pus proceedings.^^  A  supersedeas  operates  only  in  favor  of  those 
defendants  who  have  applied  for  and  obtained  it.**^  The  judgment 
may  be  enforced  against  the  rest,  although  they  have  joined  in 
the  writ  of  error.*^  An  equitable  part-owner  of  real  estate  was 
allowed  on  his  appeal  a  supersedeas  against  a  writ  of  possession 
against  the  land,  although  the  holder  of  the  legal  title,  who  was 
the  joint  equitable  owner,  had  not  appealed.^^  An  appeal  in  ad- 
miralty, with  a  supersedeas,  stays  an  execution  against  the  stipu- 
lators as  well  as  against  the  principal.*^  A  supersedeas  merely 
operates  as  a  stay  of  proceedings ;  it  does  not  invalidate  pro- 
ceedings perfected  before  it  took  effect.*^  It  stays  further 
proceedings  under  an  execution  previously  issued,  but  it  does 
not  set  aside  a  levy  previously  made.*^  The  court  in  which  a 
judgment  was  entered  has  power  at  the  same  term  to  set  such 
judgment  aside,  and  re-enter  it  so  as  to  give  effect  to 'the  super- 
sedeas}^ It  seems  that,  notwithstanding  a  supersedeas,  the  court 
in  which  the  decree  or  judgment  was  entered  may,  at  the  same 
term,  correct  a  clerical  error  or  otherwise  perfect  the  judgment 
or  decree ;  "  since  those  things  which  are  amendable  before  error 
brought  are  amendable  afterwards,  so  long  as  diminution  may  be 
alleged  and  certiorari  awarded  ;  provided,  of  course,  that  the  time 
for  amendment  has  not  passed  by."  ^'^  After  an  appeal  in  a  pro- 
ceeding in  rem,  or  for  the  foreclosure  of  a  mortgage,  the  court 
in  which  the  decree  was  entered  may  sell  the  property  in  its  cus- 
tody, when  perishable,  and  invest  the  proceeds ;  ^^  and  in  a 
suit  for  the  foreclosure  of  a  railroad  mortgage,  may  operate  the 
railroad  and  apply  the  revenue  in  such  a  reasonable  manner  as 
may  protect  the  property  from  waste  or  loss."^^     Beyond  this  the 

88  Supreme  Court  Rule  36.  *•*  Sage  v.  Central  Railroad  Company 

89  Supreme  Court  Rule  34 ;  supra,  §  368.     of  Iowa,  93  U.S.  412  ;  Memphis  v.  Brown, 
40  Ex  parte  French,  100  U.  S.  1.  94  U.  S.  715. 

*i  Ex  parte  French,  100  U.  S.  1.  *7  Hovey  v.  McDonald,  109  U.  S.  150, 

«  The  Belgenland,  108  U.  S.  153.  157  ;  per  Mr.  Justice  Bradley. 

*3  Hunt  V.  Oliver,  109  U.  S.  177.  ^  Jennings   v.  Carson,  4    Cranch,    2  ; 

"  Boise  County  v.  Gorman,  10  Wall.  Spring   v.  South    Carolina    Ins.    Co.,  6 

661 ;  s.  c.  131  U.  S.  cxxv ;  Foster  v.  Kan-  Wheat.  519. 

sas,  112  U.  S.  201 ;  Hovey  v.  McDonald,  «  Bronson  v.  La  Crosse  &  M.  R.  R.  Co., 

109  U.  S.  150,  159.  1  Wall.  405. 

*5  Boise  County  v.  Gorman,  19  Wall. 
661. 
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court  below  should  not  interfere  with  the  property  or  its  revenue.^" 
The  court  below  should  not,  after  an  appeal,  at  least  pending  a 
supersedeas,  deliver  the  property  in  its  custody  to  a  third  person 
not  a  receiver  of  the  same  court.^^  A  Circuit  Court  has  no  power 
to  vacate  its  decree  after  an  appeal  therefrom  has  been  perfected, 
although  there  is  no  supersedeas.^^  A  motion  for  a  new  trial  may 
be  made  in  the  Court  of  Claims  while  an  appeal  is  pending  in  the 
Supreme  Court.'^'*^  After  a  writ  of  error  to  a  judgment  of  a  Cir- 
cuit Court,  that  court  may  issue  an  injunction  to  stay  proceedings 
on  the  judgment.^^  Where  a  writ  of  error  was  issued  from  the 
Supreme  Court  to  the  judgment  of  a  State  court  removing  a  State 
officer,  and  before  the  supersedeas  took  effect  a  successor  to  such 
officer  was  appointed ;  it  was  held  that  such  successor  was  not 
guilty  of  contempt  by  continuing  to  discharge  the  duties  of  his 
office  subsequent  to  the  supersedeas.^ 

Where  the  inferior  court  proceeds  in  violation  of  the  superse- 
deas, the  appellate  court,  after  the  return  is  filed  there,  may  issue 
a  writ  appropriate  to  the  case  to  stay  the  proceedings  below.^ 
A  party  who  has  appealed  from  a  decree  may  be  restrained  from 
enforcing  any  part  of  it,  although  there  is  a  cross-appeal  by  his 
opponent,  and  no  supersedeas  has  been  obtained.^"  Where  no  su- 
persedeas has  been  obtained,  the  court  below  may  be  compelled 
by  mandamus  to  enforce  its  decree,  if  it  refuses  to  proceed  pend- 
ing an  appeal.°*^  Where  a  defective  supersedeas  bond  has  been 
filed  and  approved,  or  a  defective  writ  of  error  issued,  the  proper 
remedy  is  a  motion  to  vacate  the  supersedeas,^^  or  to  dismiss  the 
writ  of  error,^'^  as  the  case  may  be ;  not  an  application  for  a  man- 
damus to  compel  the  inferior  court  to  enforce  the  judgment.^^ 
Upon  a  motion  to  vacate  a  supersedeas,  so  much  of  the  record 

£->  Bronson  u.  La  Crosse  &  M.  K.  R.  Co.,  188;    Slaughter  House  Cases,  10  Wall. 

1  Wall.  405.  273  ;  Gocklard  v.  Ordway,  94   U.  S.  672 ; 

SI  Bronson  v.  La  Crosse  &  M.  R.  R.  Co.,  Stockton  v.  Bishop,  2  How.  74.     But  see 

1   Wall.  405.     But  see  Union  Mut.  Life  Bronson  v.  La  Crosse  &  Milwaukee  R.  R. 

Ins.  Co.  V.  Windett,  36  Fed.  R.  838.  Co.,  1  Wall.  405. 

^-  Ensininger  v.  Powers,  108  U.  S.  292.  "  Bronson  v.  La  Crosse  &  Milwaukee 

See  supra,  §  354.  R.  R.  Co.,  1  Wall.  405,  400. 

63  U.  S.  V.  Ayres,  0  Wall.  GOB.  as  Stafford  v.   Union   Bank,  17  How. 

£«  Parker  v.  Tlic  Judges,  12  Wlieat.  561.  275. 

^^  Foster  i-.  Kansas,  112  U.  S.  201.  See  ^9  Power  v.  Baker,  112  U.  S.  710;  Ex 

Boise  County  Commissioners  v.  Gorman,  parte  French,  100  U.  S.  1. 

131  U.  S.  cxxv.  60  jPj.  piirte  French,  100  U.  S.  1. 

6e  Green  v.  Van  Buskcrk,  n  Wall.  448 ;  ei  Power  v.  Baker,  112  U.  S.  710. 
Ex  parte  Milwaukee   R.  K   Co.,  5  Wall. 
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must  be  printed  as  to  enable  the  court  to  understand  the  case, 
unless  the  parties  agree  on  the  facts.^^  Notice  of  the  motion 
must  be  given  to  the  appellant  or  plaintiff  in  error.^  In  the  ab- 
sence of  fraud,  on  a  motion  to  vacate  a  supersedeas  for  an  amend- 
able defect  in  the  bond,  the  appellate  court  will  usually  order  that 
the  supersedeas  be  vacated,  unless  the  appellant  or  plaintiff  in 
error  files  a  new  bond  in  such  a  sum  and  within  such  time  as 
may  be  allowed  by  the  court.^^  When  the  supersedeas  bond  is  a 
nullity  because  filed  or  allowed  too  late  or  too  soon,*^^  or  because 
the  writ  of  error  was  not  sued  out  or  served  in  time,^^  a  motion 
to  vacate  the  supersedeas  will  be  denied  as  useless.  Upon  a  writ 
of  error  to  a  final  order  in  a  condemnation  proceeding  instituted 
in  a  State  and  removed  to  a  Federal  court,  the  Supreme  Court 
entered  an  order  modifying  the  supersedeas,  by  directing  that  it 
have  no  greater  extent  than  the  State  statute  allowed  in  case  of 
an  appeal  to  a  State  court  of  review.^"  The  issue  of  an  execution 
against  the  judgment  debtor  is  not  a  prerequisite  to  a  proceeding 
against  the  sureties  on  a  supersedeas  bond.^^  It  is  the  practice  in 
admiralty  in  the  Second  Circuit,  on  entering  a  decree  of  affirm- 
ance, for  the  Circuit  Court  to  give  summary  judgment  against  the 
obligors  on  the  supersedeas  bond.^^ 

§  488.  Return  to  Writ  of  Error  or  Appeal.  —  A  writ  of  error 
should  be  returned  to  the  appellate  court  on  or  before  the  re- 
turn-day thereof,  together  with  an  authenticated  transcript  of 
the  record,  an  assignment  of  errors,  a  prayer  for  reversal,  and 
the  original  citation  to  the  adverse  party,  all  of  which  should  be 
annexed  thereto.^  If,  however,  the  writ  is  served  before  the  re- 
turn day,  the  appellate  court  may  allow  the  writ  or  the  transcript 
to  be  filed  at  any  time  during  the  term  in  which  the  return-day 
falls.2  The  destruction  of  the  writ  without  the  fault  of  the 
plaintiff  in  error  will  excuse  a  return  of  the  original  paper,  pro- 
vided a  copy  of  the  writ  and  the  transcript  and  other  papers  are 

62  Wood  V.  Richards,  131  U.  S.  xcviii.  The  Wanata,  95  U.  S.  600;  The  Belgen- 

«3  Wood  V.  Ricliards,  131  U.  S.  xcviii.  land,  108  U.  S.  158.     See   also  Hiriart  v. 

^  Knox   County  v.  U.  S.    131   U.   S.  Ballon,  9  Peters,  156 ;  Beail  v.  New  Mex- 

clxvi.  ico,  IG  Wall.  585;  Marchand  v.  Frellsen, 

«5  Ex  parte  Ralston,  119  U.  S.  61.3.  105  U.  S.  423. 

66  Western  Air  Line  Construction  Co.  §  488.   i  U.  S.  R.  S.  §  997;  Wilson  v. 

V.  McGillis.  127  U.  S.  776.  Daniel,  B  Dall.  401 ;  Supreme  Court  Rule 

6^  East  Tennessee  V.  &  G.  R.  R.  Co.  35. 
V.  Southern  Tel.  Co.,  112  U.  S.  306.  ^  Mussina  v.   Cavazos,  6   Wall.   355, 

68  Babbitt  !'.  Finn,  101  U.  S.  7.  359  ;  Wood  v.  Lide,  4  Cranch,  180  ;  Pick- 

69  The  Sydney,  47  Fed.  R.  260,  262;  ett  i;.  Legerwood,  7  Pet.  144. 
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duly  filed.^  The  return-day  of  an  appeal  is  the  day  named  in  the 
citation.  The  copy  of  the  record  is  sufficiently  authenticated  if 
there  is  attached  to  the  same  a  certificate  that  the  writing  thereto 
attached  is  a  true  transcript  of  the  record,  signed  by  the  clerk  or 
his  deputy,  and  under  the  seal  of  the  court.*  The  seal  and  sig- 
nature are  both  requisite.^  Leave  has  been  given  to  withdraw  the 
record,  and  refile  the  same  nunc  pro  tunc  with  the  clerk's  signa- 
ture added  thereto,  when  the  seal  was  affixed  to  the  record  and 
a  motion  to  dismiss  for  the  want  of  the  clerk's  signature  was 
made  after  the  time  to  appeal  had  expired.^  Where  the  seal  and 
signature  were  both  wanting,  the  court  dismissed  the  writ  of 
error,  but  allowed  the  plaintiff  in  error  to  withdraw  the  record 
and  sue  out  a  new  writ,  since  his  time  had  not  expired.'^  The 
record  must  be  complete,  and  contain  in  itself  without  references 
aliunde  all  the  papers,  exhibits,  depositions,  and  other  proceedings 
which  are  necessary  to  the  hearing,^  The  original  pleadings  which 
have  been  amended  need  not  be  included  in  the  transcript  when 
the  amended  pleadings  are  included.^  On  a  second  appeal  from 
the  Court  of  Claims,  findings  of  fact  on  the  first  hearing  in  a 
decision  reversed  upon  the  former  appeal  need  not  be  included  in 
the  transcript.^''  The  transcript  need  not  contain  the  names  of 
the  jurors.^i  The  transcript  should  not  contain  affidavits  on  a 
motion  for  a  continuance,!^  nor  any  affidavits  not  admitted  in 
evidence  on  a  trial  or  hearing. ^^  The  fact  that  a  paper  is  on  the 
files  of  the  clerk's  office  with  other  papers  in  a  case  does  not 
make  it  part  of  the  record,  if  it  is  neither  a  pleading  nor  a 
process,  nor  made  a  part  of  the  record  by  the  action  of  the  court.^* 
The  transcript  of  the  record  in  cases  in  admiralty  on  appeals  to 
the  Supreme  Court,  where,  under  the  requirements  of  law,  the  facts 

»  Mussina  v.  Cavazos,  6  Wall.  355.  "  Union  Pacific  Ry.  Co.  v.  U.  S.,  116 

•»  Garneau  v.  Dozier,  100  U.  S.  7 ;  Mis-  U.  S.  402. 

souri,  K.  &  T.  Uy.  Co.  v.  Diiismore,  108  1°  Union  Pacific  Ry.  Co.  v.  U.  S.,  110 

U.  S.  30  ,  Supreme  Court  Rule  8  ;  Circuit  U.  S.  402.   See  supra,  §  485  ;  mfm,  §  4'J6. 

Court  of  Appeals  Rule  14.  ii  Owens  ?'.  Hanney,  9  Crancli,  180. 

&  Supreme  Court  Rule  8;  Circuit  Court  i-  Campbell  v.  Rankin,  99  U.  S.  261. 

of  Appeals  Rule  14.  is  Baltimore  &  P.  R.  R.  Co.  v.  Sixth 

•>  Idaho  &  Oregon  Land  Improvement  Presbyterian  Church,  91  U.  S.  127  ;  Eng- 

Co.  V.  Bradbury,  132  U.  S.  509,  51.S.  land  v.  Gebhardt,  112  U.  S.  502  ;  Craig  v. 

T  Blitz  /•.  Brown,  7  Wall.  090.  Smith,  100  U.  S.  226;  Thomson  v.  Woos- 

8  Supreme  Court  Rule  8;  Circuit  Court  ter,  114  U.  S.  104. 

of  Appeals  Rule  1  \ ,  Hedficld  r.  Parks.  180  i»  England  i-.  Gebhardt,  112  U.  S.  603. 
U.  S.  623.     See  Hoe  v.  KahU-r,  27  Fed.  R. 
145. 
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have  been  found  by  the  court  below,  and  the  power  to  review  is 
limited  to  the  determination  of  questions  of  law  arising  on  the 
record,  should  be  confined  to  the  pleadings,  the  findings  of  fact 
and  conclusions  of  law  thereon,  the  bills  of  exceptions,  the  final 
judgment  or  decree,  and  such  interlocutory  orders  and  decrees  as 
may  be  necessary  to  a  proper  review  of  the  case.^^  The  tran- 
script of  the  record  in  cases  in  admiralty  on  appeals  to  the 
Circuit  Court  of  Appeals,  should  consist  of  the  same  papers 
which  were  formerly  sent  to  the  Circuit  Courts  on  appeals  in 
admiralty  from  the  District  Courts,  in  accordance  with  the  ad- 
miralty rule,^*'  which  is  as  follows  :  — 

"1.  Records  on  Appeal^  how  made  up.  —  The  clerks  of  the 
District  Courts  shall  make  up  the  records  to  be  transmitted  to 
the  Circuit  Courts  on  appeals,  so  that  the  same  shall  contain  the 
following :  —  (1)  The  style  of  the  court.  (2)  Tlie  names  of  the 
parties,  setting  forth  the  original  parties,  and  those  who  have 
become  parties  before  the  appeal,  if  any  change  has  taken  place. 
(3)  If  bail  was  taken,  or  property  was  attached  or  arrested,  the 
process  of  the  arrest  or  attachment  and  the  service  thereof,  all 
bail  and  stipulations ;  and  if  any  sale  has  been  made,  the  orders, 
warrants,  and  reports  relating  thereto.  (4)  The  libel,  with  ex- 
hibits annexed  thereto.  (5)  The  pleadings  of  the  defendant,  with 
the  exhibits  annexed  thereto.  (6)  The  testimony  on  the  part  of 
the  libellant,  and  any  exhibits  not  annexed  to  tlie  libel,  (7)  The 
testimony  on  the  part  of  the  defendant,  and  any  exhibits  not  an- 
nexed to  his  pleadings.  (8)  Any  order  of  the  court  to  which 
exception  was  made.  (9)  Any  report  of  an  assessor  or  assessors, 
if  excepted  to,  with  the  orders  of  the  court  respecting  the  same, 
and  the  exceptions  to  the  report.  If  the  report  was  not  excepted 
to,  only  the  fact  that  a  reference  was  made,  and  so  much  of  the 
report  as  shows  what  results  were  arrived  at  by  the  assessor,  are 
to  be  stated.  (10)  The  final  decree.  (11)  The  prayer  for  an  ap- 
peal, and  the  action  of  the  District  Court  thereon;  and  no  reasons 
of  appeal  shall  be  filed  or  inserted  in  the  transcript. 

"  The  following  shall  be  omitted  :  —  (1)  The  continuances. 
(2)  All  motions,  rules,  and  orders  not  excepted  to,  which  are 
merely  preparatory  for  trial.  (3)  The  commissions  to  take  depo- 
sitions, notice  therefor,  their  captions,  and  certificates  of  their 
being  sworn  to,  unless  some  exception  to  a  deposition  in  the  Dis- 
trict Court  was  founded  on  some  one  or  more  of  these ;  in  which 

15  Supreme  Court  Rule  8.  ^^  Circuit  Court  of  Appeals,  Rule  14. 
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case  so  much  of  either  of  tliem  as  may  be  involved  in  the  excep- 
tion shall  be  set  out.  In  all  other  cases  it  shall  be  sufficient  to 
give  the  name  of  the  witness,  and  to  copy  the  interrogatories  and 
answers,  and  to  state  the  name  of  the  commissioner,  and  the 
place  where  and  the  date  when  the  deposition  was  sworn  to  ;  and 
in  copying  all  depositions  taken  on  interrogatories,  the  answer 
shall  be  inserted  immediately  following  the  question. 

"2.  Certificate  of  Clerk.  — The  Clerk  of  the  District  Court 
shall  page  the  copy  of  the  record  thus  made  up,  and  shall  make 
an  index  thereto,  and  he  shall  certify  the  entire  document,  at 
the  end  thereof,  under  the  seal  of  the  court,  to  be  a  transcript 
of  the  record  of  the  District  Court  in  the  case  named  at  the 
beginning  of  the  copy  made  up  pursuant  to  this  rule ;  and  no 
other  certificate  of  the  record  shall  be  needful  or  inserted. 

"  3.  What  may  he  omitted  on  Stipulation.  —  Hereafter,  in 
making  up  the  record  to  be  transmitted  to  the  Circuit  Court, 
on  appeal,  the  clerk  of  the  District  Court  shall  omit  therefrom 
any  of  the  pleading,  testimony,  or  exhibits  which  the  parties,  by 
their  proctors,  shall  by  written  stipulation  agree  may  be  omitted, 
and  such  stipulation  shall  be  certified  up  with  the  records."  i" 

A  copy  of  the  opinion  or  opinions  filed  in  the  case  must  be  an- 
nexed to  and  transmitted  with  the  record.^^ 

When  in  the  opinion  of  the  presiding  judge  in  any  Circuit  Court 
or  District  Court  exercising  the  jurisdiction  of  a  Circuit  Court,  it 
is  necessary  or  proper  that  original  papers  of  any  kind  be  in- 
spected in  the  appellate  court  on  appeal  or  writ  of  error,  such 
presiding  judge  may  make  such  rule  or  order  for  the  safe-keeping, 
transport,  and  return  of  such  papers  as  he  deems  proper,  and  the 
Supreme  Court  will  receive  and  consider  such  original  papers  in 
connection  with  the  transcript  and  proceedings.^^ 

Whenever  any  record  contains  any  document,  paper,  testimony, 
or  other  proceeding  in  a  foreign  language,  the  record  must  also 
contain  a  translation  thereof  made  under  the  authority  of  the 
inferior  court  or  admitted  to  be  correct.^''  Otherwise,  on  the 
report  of  the  clerk,  the  Supreme  Court  will  remand  the  case  to 
the  inferior  court  in  order  that  such  a  translation  may  be  there 
supplied  and  inserted  in  the  record.^^ 

17  Admiralty  Rule  52.  20  Supreme  Court  Rule  11. 

i«  Supreme  Court  Rule  8;  Circuit  Court        -i  Supreme    Court    Rule   11;    Circuit 
of  Appeals  Rule  14.  Court  of  Appeals  Rule  15. 

!'•*  Supreme  Court  Rule  8 ;  Circuit  Court 
of  Appeals  Rule  ll. 
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The  rules  provide  that :  — 

"  1.  Models,  diagrams,  and  exhibits  of  material  forming  part  of 
the  evidence  taken  in  the  court  below,  in  any  case  pending  in 
this  court,  on  writ  of  error  or  appeal,  shall  be  placed  in  the  cus- 
tody of  the  marshal  of  this  court  at  least  one  month  before  the 
case  is  heard  or  submitted.  2.  All  models,  diagrams,  and  exhib- 
its of  material,  placed  in  the  custody  of  the  marshal  for  the 
inspection  of  the  court  on  the  hearing  of  a  case,  must  be  taken 
away  by  the  parties  within  one  month  after  the  case  is  decided. 
When  this  is  not  done,  it  shall  be  the  duty  of  the  marshal  to 
notify  the  counsel  in  the  case,  by  mail  or  otherwise,  of  the 
requirements  of  this  rule  ;  and  if  the  articles  are  not  removed 
within  a  reasonable  time  after  the  notice  is  given,  he  shall  de- 
stroy them,  or  make  such  other  disposition  of  them  as  to  him 
may  seem  best."  ^ 

It  is  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket  the 
cause  and  file  the  record  thereof  with  the  clerk  of  the  appellate 
court  before  the  return-day,  which  must  be  within  thirty  days 
after  the  signature  of  the  citation,^^  except  in  the  Supreme  Court, 
on  appeals  or  writs  of  error  from  California,  Oregon,  Washington, 
New  Mexico,  Utah,  Nevada,  Arizona,  Montana,  and  Idaho,  when 
the  period  of  thirty  days  is  extended  to  sixty  days.^"* 

If  the  plaintiff  in  error  or  appellant  fails  to  docket  the  case  and 
file  the  record  in  time,  he  may  for  good  cause  shown  obtain  from 
the  judge  who  signed  the  citation  or  a  judge  of  the  appellate  court 
an  order  enlarging  his  time  either  before  or  after  its  expiration, 
at  least  before  the  term  succeeding  the  return-day  has  expired.^ 
This  order  must  be  filed  with  the  clerk  of  the  appellate  court.^^ 
If  the  plaintiff  in  error  or  appellant  fails  to  comply  with  this 
rule,  the  defendant  in  error  or  appellee  may  have  the  case  dock- 
eted and  dismissed  upon  producing  a  certificate  from  the  clerk  of 
the  court  wherein  the  judgment  or  decree  was  rendered,  stating 
the  cause,  and  certifying  that  such  writ  of  error  or  appeal  was 
duly  sued  out  and  allowed.^"  After  such  dismissal,  the  plaintiff 
in  error  or  appellant  can  only  by  special  leave  of  the  court  docket 
the  case  and  file  the  record.^^ 

22  Supreme  Court   Rule  33 ;    Circuit  25  Supreme  Court  Eule  9. 
Court  of  Appeals  Rule  34.  26  Supreme  Court  Rule  9. 

23  Supreme  Court  Rules  8  and  9  ;  Cir-  2?  Supreme  Court  Rule  9. 
cuit  Court  of  Appeals  Rule  14.  28  Supreme  Court  Rule  9. 

2*  Supreme  Court  Rule  9. 
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Before  the  amendment  of  January  26, 1891,  to  Supreme  Court 
Rules  8  and  9,^^  it  was  held,  that  if  the  record  is  not  filed  in  the 
appellate  court  at  the  term  succeeding  that  at  which  the  appeal 
is  allowed  or  the  writ  of  error  issued,  the  appeal  or  writ  of  error 
becomes  void,  and  the  appellate  court  will  of  its  own  motion  dis- 
miss the  appeal.^"^  Whether  these  amendments  to  the  rules  change 
the  practice  in  any  respect,  has  not  yet  been  decided.  Where  an 
appellant  or  plaintiff  in  error  without  fault  on  his  part  was  pre- 
vented from  filing  the  transcript  by  the  fraud  of  his  opponent  or 
the  contumacy  of  the  clerk  or  the  order  of  the  court  below,  his 
time  to  file  the  transcript  was  enlarged.^i  A  mandamus  or  other 
appropriate  order  may  issue  to  compel  the  clerk  to  certify  to  a 
transcript  of  the  record ;  ^^  but  a  failure  to  move  for  a  mandamus 
will  not  necessarily  be  considered  laches  by  the  plaintiff  in  er- 
ror.^ A  certificate  of  the  clerk  of  a  Circuit  Court,  that  he  could 
not,  consistently  with  his  other  duties,  return  a  transcript  of  the 
record  within  the  required  time,  was  held  an  insufficient  ground 
for  an  order  extending  the  time  to  make  the  return.^*  The  fail- 
ure to  docket  in  time  is  not  excused  by  the  fact  that  the  clerk 
below  agreed  to  file  the  record,  and  it  was  left  with  him  for  that 
purpose.^  A  case  which  is  sought  to  be  reviewed  both  by  ap- 
peal and  by  writ  of  error,  need  not  to  be  docketed  twice.^s 

The  plaintiff  in  error  or  appellant  must  on  docketing  a  cause 
and  filing  the  record  enter  into  an  undertaking  to  the  clerk,  with 
surety  to  his  satisfaction,  for  the  payment  of  his  fees,  or  otherwise 
satisfy  him  in  that  behalf.^^  Where  the  transcript  had  been  filed 
in  time,  but  through  inadvertence  a  fee  bond  had  not  been  given 
to  the  clerk,  the  appellant  was  permitted  to  docket  the  cause  after 
the  term,  in  a  case  where  no  motion  to  dismiss  had  been  made.^^ 
The  defendant  in  error  or  appellee  may,  if  he  chooses,  docket  the 
cause  and  file  the  record.  Upon  the  filing  of  a  transcript  of  the 
record,  the  appearance  of  the  counsel  for  the  party  docketing 
the  cause  should  be  entered.^^     If  the  defendant  in  error  files 

••»  1:57  U.  S  710.    See  also  Circuit  Court  ^  Fayolle  v.  Texas  &  Pac.  Ry.  Co.,  124 

of  Appeals  Rules  14,  10.  U.  S.  519. 

3'  Castro  V.  U.  S.,  3  Wall.  46  ;  Small  v.  8«  Hurst  v.  Hollingsworth,  94  U.  S.  Ill ; 

Northern  Pacific  R.  R.  Co.,  134  U.  S.  514.  Plymouth  Gold  Mining  Co.  v.  Amador  & 

81  U.  S.  V.  Gomez,  3  Wall.  752 ;  Able-  S.  Canal  Co.,  118  U.  S.  264. 
man  v.  Booth,  21  How.  506,  512.  s?  Supreme  Court  Rule  10. 

82  U.  S.r.  Booth,  18  How.  476;  U.  S.  i;.  38  Edwards  v.  U.  S.,  102  U.  S.  575; 
Gomez,  3  Wall.  752.  contni.  Green  v.  Elbert,  137  U.  S.  615. 

»'  U.  S.  V.  Gomez,  3  Wall.  752.  89  Supreme  Court  Rule  9.       • 

3'  Sturgess  v.  Harrold,  18  How.  40. 
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the  transcript  or  dockets  the  cause  before  the  time  has  expired, 
and  subsequently  the  plaintiff  in  error  files  the  transcript  and 
dockets  the  cause  in  due  time,  the  case  on  the  plaintiff's  docket- 
ing will  stand  and  on  the  defendant's  docketing  be  dismissed.^^ 

Before  the  amendment  of  Supreme  Court  Rule  35,  a  motion  to 
dismiss  a  writ  of  error  because  no  assignment  of  error  was  attached 
to  the  return,  was  denied,  except  perhaps  when  the  writ  of  error 
was  to  a  judgment  of  conviction  of  a  capital  crime  in  a  court  of 
the  United  States.'*^ 

A  writ  of  error  or  appeal  will  not  be  dismissed  because  the 
transcript  is  defective,  if  properly  authenticated.*^  If  the  tran- 
script of  the  record  is  defective,  the  remedy  is  a  certiorari  for  a 
diminution  of  the  record.*^  A  motion  for  such  a  writ  should  be 
made  at  the  first  term  of  the  entry  of  the  cause,  unless  upon 
special  cause  shown  an  application  at  a  later  term  is  permitted.** 
An  application  made  within  a  reasonable  time  after  the  record 
is  printed  will  usually  be  granted.*^  The  appellate  court  may 
grant  the  writ  of  its  own  motion  at  any  time.**^  Pending  such  a 
writ,  the  hearing  of  the  cause  is  usually  adjourned ;  *"  but  not  if 
the  application  has  been  unreasonably  delayed.*^  The  clerk 
may  supply  a  deficiency  in  the  record  by  subsequently  sending  up 
the  omitted  matter  properly  authenticated  without  any  further 
order  of  the  court.*^  The  clerk  cannot  in  this  manner  correct  an 
erroneous  statement  in  the  transcript.^^  A  certiorari  for  a  dimi- 
nution of  the  record  is  not  the  proper  remedy  when  the  clerk  has 
failed  to  properly  authenticate  the  record.^^  The  record  may  be 
amended  in  the  appellate  court  by  consent  ;^^  and  in  a  case  where 
it  was  evident  from  an  inspection  of  the  transcript  that  it  con- 
tained a  clerical  error,  the  Supreme  Court  permitted  it  to  be  cor- 
rected by  amendment,  on  the  production  of  the  certificate  of  the 
clerk  below  as  to  the  error,  without  a  certiorariF^ 

4''  Hartshorn  v.  Day,  18  How.  28;  Da-  «  Bein  v.  Heath,  142  U.  S.  704. 

vies  !'.  Corbin,  113  U.S.  687.  *"  Morgan   v.    Curtenius,  19  How.   8; 

41  Scliool   District  of  Ackley  v.   Hall,  Sweeney  v.  Lomme,  22  Wall.  208. 

106   U.   S.  428;    Gumbel  v.   Pitkin,  113  "  Morgan  y.  Curtenius,  19  How.  8.    But 

U.  S.  545 ;   Supreme  Court  Rule  35,  as  see  Bein  v.  Heath,  142  U.  S.  704. 

first  adopted,  187  U.  S.  709.  ^^  Bein  v.  Heath,  142  U.  S.  704. 

«  Supreme  Court   Rule  14.  49  Crandall  r.  Nevada,  6  Wall.  35. 

48  U.    S.    V.    Davenport's    Heirs,    142  ^^  Hudgins  v.  Kemp,  18  How.  530. 

U.  S.  704;  U.  S.  V.  Gomez,  1  Wall.  690;  ^i  Barings  v.  Dabuey,  19  Wall.  1. 

Missouri,  K.  &  T.  Ry.  Co.  i'.  Dinsmore,  ^-  Fletcher  v.  Peck,  6  Cranch,  87. 

108  U.  S.  30.  ^^  Woodward  v.  Brown,   13  Peters,  1; 

44  Supreme  Court  Rule  14.  Stitt  c.  Huidekopers,  17  Wall.  384.     See 
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A  writ  of  error  from  the  Supreme  Court  to  a  judgment  of  con- 
viction of  a  capital  or  infamous  crime  in  a  court  of  the  United 
States  does  not  require  any  security  for  the  prosecution  of  the 
same,  or  for  costs.^*  Upon  the  allowance  of  a  writ  of  error  to  a 
judgment  of  conviction  of  a  capital  crime  in  a  court  of  the  United 
States,  it  is  the  duty  of  the  clerk  of  the  court  to  which  the  writ  is 
directed  to  forthwith  transmit  to  the  clerk  of  the  Supreme  Court 
a  transcript  of  the  record,  which  the  clerk  of  the  Supreme  Court 
must  receive  and  docket .^^  Such  a  writ  may  be  filed  and  dock- 
eted at  any  time  in  a  term  held  prior  to  the  term  named  in 
the  citation,  as  well  as  at  the  term  so  named.^  All  such  writs 
must  be  advanced  to  a  speedy  hearing  at  the  motion  of  either 
party,^^ 

In  a  proper  case  and  under  proper  restrictions,  pending  an 
application  for  a  rehearing  below,  the  appellate  court  may  return 
the  record  at  the  request  of  the  court  below,  but  not,  it  seems,  at 
the  request  of  the  parties.^^  The  Supreme  Court  has  allowed  a 
transcript  to  be  returned  to  the  court  below  for  correction,  by  the 
addition  of  the  clerk's  signature,  after  the  time  to  take  a  new  ap- 
peal had  expired.^^  The  Supreme  Court,  after  the  dismissal  of 
a  writ  of  error  on  the  motion  of  the  plaintiff  in  error,  refused  to 
allow  the  transcript  to  be  withdrawn.^^ 

§  489.  Motions  to  dismiss  Appeals  and  "Writs  of  Error.  —  Motions 
to  dismiss  writs  of  error  and  appeals  may  be  made  upon  the  fol- 
lowing grounds  :  for  want  of  jurisdiction  ;  for  irregularities  or  in- 
formalities in  the  papers ;  for  the  failure  of  the  plaintiff  in  error, 
or  appellant  to  perfect  the  appeal  or  proceedings  in  error  ;  for  the 
abandonment  of  the  appeal  or  writ  of  error  by  the  plaintiff  in 
error  or  appellant ;  upon  the  consent  of  the  parties ;  because  the 
controversy  has  been  settled  pending  the  appeal  or  writ  of  error  ; 
and  because  the  suit  is  fictitious  and  there  is  no  real  controversy 
between  the  parties.  Cross-appeals  may  be  dismissed  upon  the 
same  grounds  as  original  appeals.^ 

Kennedy  v.  Bank  of  Georgia,  8  How.  59  Idaho  &  Oregon  Land  Improvement 

686 ;  Sliaw  v.  Railroad  Co.,  101  U.  S.  557.  Co.  v.  Bradbury,  1.32  U.  S.  509. 

w  25  St.   at  L.  cii.  113,  §  6,  p.  656;  eo  Cheney  v.  Hughes,  138   U.  S.  403. 

137  U.  S.  709;   In  re  Claasen,  140  U.  S.  But  see  Porter  v.  Foley,  21   How.  393: 

200.  Rice.  V.  Minnesota  &  N.  W.  R.  R.  Co.,' 

65  25  St.  at  L.  oh.  113,  §  0,  p.  656.  21  How.  82. 

R5  25  St.  at  L.  ch.  113,  §  6,  p.  656.  §  489.      i  Hilton    v.   Dickinson,    108 

6T  25  St.  at  L.  ch.  113,  §  5.  p.  656.  U.  S.  165. 

68  Roenier  v.  Simon,  91  U.  S.  149. 
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A  writ  of  error  or  appeal  may  be  dismissed  for  want  of  jurisdic- 
tion on  the  motion  of  the  appellate  court  without  the  suggestion 
of  either  party .^  The  Supreme  Court  cannot  dismiss  a  cause  on 
motion,  because  it  was  brought  there  for  delay  only,  nor  because 
the  grounds  of  the  appeal  or  writ  of  error  are  frivolous,  unless  a 
motion  to  affirm  is  coupled  with  the  motion  to  dismiss.^  Two 
concurrent  appeals  are  not  allowed  from  the  same  order  or  decree 
by  the  same  party,  and  on  motion  the  court  will  determine  which  of 
the  two  should  be  dismissed.*  The  allowance  of  an  appeal  which 
afterwards  becomes  of  no  avail,  from  failure  to  file  the  record  and 
prosecute  it,  is  no  bar  to  a  second  appeal,  within  the  time  allowed 
by  law.^  A  writ  of  error  or  appeal  may  be  dismissed  where  it 
appears  upon  the  examination  of  affidavits  and  counter-affidavits 
filed  in  the  appellate  court,  that  the  value  of  the  property  in  dis- 
pute is  less  than  the  jurisdictional  amount.^ 

Where  an  appeal  has  been  allowed  after  a  contest  as  to  the 
value  of  the  matter  in  dispute,  it  will  not  be  dismissed  because 
the  court  may  be  of  the  opinion  that  possibly  the  estimates  acted 
upon  below  were  too  high,  if  there  is  no  decided  preponderance  of 
evidence  against  jurisdiction,''' 

An  appeal  will  not  be  dismissed,  because  a  supersedeas  has  been 
improperly  awarded.^  The  proper  remedy  in  such  a  case  is  a 
motion  to  vacate  the  supersedeas  if  the  supersedeas  is  irregular ;  ^ 
and  a  proceeding  to  enforce  the  judgment  or  decree  below,  if  the 
supersedeas  is  void.^*' 

Motions  to  dismiss  writs  of  error  and  appeals  for  irregularities 
and  informalities  in  the  papers  are  of  less  importance  now  than 
formerly,  on  account  of  the  statute  allowing  amendments  in  nearly 
every  case  of  an  irregularity  or  informality.^^  No  motion  to  dis- 
miss will  be  granted  because  the  transcript  filed  is  incomplete,  if 
properly  certified.^ 

2  Hilton  V.  Dickinson,  108  U.  S.  165;  1  Gage  v.  Pumpelly,  108  U.  S.  164.  See 
New  Orleans  Nat.   Banking  Association     also  Zeigler  v.  Hopkins,  117  U.  S.  683. 

V.  New  Orleans  Mutual  Insurance  Asso-  **  Hudgins  v.  Kemp,  18  How.  630. 

ciation,  102  U.  S.  121.  ^  Knox  County  v.   U.   S.,  131   U.   S. 

3  Amorv  i'.  Amory,  91  U.  S.  356;  Bo-     clxvi.  ;  supra,  §  487. 

hanan  r.  Nebraska,  118  U.  S.  231.  i»  Ex  parte  Ralston,    119   U.    S.  613; 

*  Wheeler  i'.  Harris,  13  Wall.  51.  Western   Air   Line  Construction  Co.  v. 

6  Evans  v.  State  Nat.  Bank,  134  U.  S.  M'Gillis,  127  U.  S.  776 ;  s„pra,  §  487. 

330.  11  U.  S.  R.  S.  §  1005.     See  supra,  §  484. 

6  Wells  I).  Wilkins,  116  U.  S.  393.  See  i-    United  States  r.  Davenport's  Heirs, 

supra,  §  481.  142  U.  S.  704.     See  supra,  §  488. 
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A  writ  of  error  by  a  receiver  of  a  national  bank  cannot  be  dis- 
missed, because  in  the  direction  of  the  Comptroller  of  the  Currency 
to  the  receiver  of  a  national  bank  to  take  a  writ  of  error,  the  name 
of  the  plaintiif  below  is  stated  incorrectly.^^ 

A  writ  of  error  will  not  be  dismissed  before  the  argument,  by 
reason  of  a  failure  of  the  plaintiff  in  error  to  annex  thereto  or  re- 
turn therewith  an  assignment  of  errors,  and  not  then  if  his  brief 
contains  an  assignment  of  errors.^'^ 

An  appeal  will  not  be  dismissed  because  the  statement  of  facts 
found  by  the  court  and  its  conclusions  of  law  thereon  are  not  a 
sufficient  compliance  with  the  rules  of  the  Supreme  Court  on  that 
subject.i^ 

The  objection  that  the  plaintiff  in  error  or  appellant  has  failed 
to  perfect  the  appeal  or  writ  of  error  must  be  taken  by  a  pre- 
liminary motion  to  dismiss  the  writ  of  error  or  appeal  for  irregu- 
larity ;  1^  and  in  many  cases  it  will  be  waived  by  the  appearance 
of  the  defendant  in  error  or  respondent  in  the  appellate  court  for  a 
term  without  a  motion  to  dismiss.^''  Such  an  appearance  and 
delay  is  a  waiver  of  the  objection  that  the  citation  has  not  been 
served  ;^^  and  a  waiver  of  the  objections  that  the  citation  is 
signed  by  a  different  judge  from  the  one  who  allowed  the  appeal,^^ 
and  that  the  return-day  named  in  the  writ  is  too  late.^*^  Where 
a  motion  is  made  to  dismiss  an  appeal  upon  the  ground  that  no 
appeal  bond  lias  been  given,  or  approved,  or  citation  served,  the 
court  will  usually  give  a  reasonable  time,^!  in  one  case  sixty  days,^^ 
to  give  and  file  the  bond.^^  Where  a  writ  of  error  or  appeal  is 
not  docketed,  and  the  transcript  filed  during  the  term  succeed- 
ing the  return-day,  the  appellate  court  loses  jurisdiction  thereon  ; 
and  unless  the  practice  has  been  changed  by  the  recent  amend- 

18  Tacific   Bank   v.  Mixter,  114   U.  S.  ingham  v.  McLean,  13  How.  150  ;  Radford 

463.  V.  Folsoni,  123  U.  S.  725 ;  Chaffee  v.  Ihiy- 

1*  School  District  of  Ackley   v.  Hall,  ward,  20  How.  208. 
106  U.  S.  428  ;  Gumbel  v.  Pitkin,  11.3  U.  i^  Aldrich  v.  iEtna  Co.,  8  Wall.  401 ; 

S.  545.    But  see  Benites  v.  Hampton,  12.3  Sage  v.  Railroad  Co.,  90  U.  S.  712. 
U.  S.  519.  ^t>  Freeman  v.  Clay,  48  Fed.  R.  849. 

i5  UnitedStatesy.  Adams,  6  Wall.  101.  21  Anson  v.  Blue  Ridge  R.  R.  Co.,  2.3 

16  Mandeville  v.  Riggs,  2  Pet.  482.  How.  1 ;  Richardson  v.  Green,  130  U.  S. 

"  United  States  ;'.  Arniejo,  131  U.  S.  104;    Freeman  v.  Clay,  48  Fed.  R.  849; 

Ixxxii. ;  Pierce  v.  Cox,0  Wall.  786  ;  Buck-  O'Reilly  v.  Edrington,  90  U.  S.  724.     See 

ingliMui  '■.  McLean,  13  How.  150;  Radford  supra,  §  486. 
V.  Folsom,  12:!  U.  S.  725.  22  Anson  v.  Blue  Ridge  R.  R.  Co.,  23 

!»  United  States  v.  Armejo,  131  U.  S.  How.  1. 
l.\x.\ii.  ;  Pierce  v.  Cox,  9  Wall.  786 ;  Buck- 
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ments  to  the  rules,  the  case  will  be  dismissed  without  an  oppor- 
tunity to  perfect  the  same.^s  The  fact  that  the  appellee  or 
defendant  in  error  has  failed  to  file  the  record  and  docket  the 
cause  within  the  time  prescribed,  does  not  deprive  him  of  the 
right  to  have  the  cause  dismissed.^^ 

If  the  plaintiff  in  error  or  appellant  fails  to  docket  the  case  with 
the  clerk  of  the  appellate  court  before  the  return-day,  whether  in 
vacation  or  in  term,  unless  his  time  has  been  enlarged  by  the 
justice  or  judge  who  signed  the  citation  or  by  a  judge  or  justice 
of  the  appellate. court,  which  enlargement  can  only  be  by  an  order 
to  be  filed  with  the  clerk  of  the  appellate  court,  the  defendant  in 
error  or  appellee  may  have  the  case  docketed  and  dismissed,  upon 
producing  a  certificate  from  the  clerk  of  the  court  wherein  the 
judgment  or  decree  was  rendered,  stating  the  case,  and  certifying 
that  such  writ  of  error  or  appeal  has  been  duly  sued  out  and 
allowed.^' 

A  writ  of  error  or  appeal  may  be  dismissed  after  the  death  of 
either  party  thereto,  on  the  failure  of  the  plaintiff  in  error  or 
appellant,  or  his  representatives,  as  the  case  may  be,  to  revive 
the  suit.2^ 

A  writ  of  error  will  be  dismissed  when  the  plaintiff  in  error 
refuses  to  give  the  clerk  security  for  his  fees.'^" 

When  the  case  is  reached  on  the  calendar  of  the  appellate 
court  and  no  counsel  appears  and  no  brief  has  been  filed  for  the 
plaintiff  in  error  or  appellant,  the  defendant  in  error  or  respond- 
ent may  have  the  plaintiff  called  and  the  writ  of  error  or  appeal 
dismissed,  or  may  open  the  record  and  pray  for  an  affirmance.^^ 
A  writ  of  error  cannot  be  dismissed  for  want  of  the  appearance 
of  counsel  for  the  plaintiff  in  error  before  it  is  reached  on  the 
calendar.29 

When  a  case  is  reached  for  argument  on  the  regular  call  of 
the  docket  and  there  is  no  appearance  of  either  party,  the  case 

23  Killian  v.  Clark,  111  U.  S.  784;  Rad-  Court  of  Appeals  Rule  22.     Tliis  rule  of 

ford  V.  Folsom,  123  U.  S.  725.  See  authori-  the  Circuit  Court  of  Appeals  does  not  ap- 

ties  cited  supra,  §  488.  ply  when  there  is  a  call  of  the   entire 

2*  United  States  v.  Fremont,  18  How.  docket  at  the  beginning  of  the  term,  and 

30.  a  case  is  then  called  in  order  to  appoint  a 

"5  Supreme  Court  Rule  9.  day  for  the  argument,  but  is  not  actually 

2s  Supreme  Court  Rule  15.  reached  for  argument.     Lem  Hing  Dun 

2'  Owings  V.  Tiernan,  10  Pet.  447.  See  v.  U.  S.,  49  Fed.  R.  145. 

s^iprn.  §  488.  29  Larman  v.  Tisdale,  142  U.  S.  705. 
^*  Supreme    Court  Rule  16;    Circuit 
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will  be  dismissed  at  the  cost  of  the  plaintiff  in  error  or  appellant.^'' 
When  a  case  is  called  for  argument  in  the  Supreme  Court  at  two 
successive  terms  and  upon  the  second  term  no  one  is  prepared 
to  argue  it,  it  will  be  dismissed  at  the  cost  of  the  plaintiff  in  error 
or  appellant,  unless  good  cause  to  the  contrary  is  shown.^^  When 
the  plaintiff  in  error  or  appellant  fails  on  the  argument  to  submit 
a  brief  such  as  is  required  by  Supreme  Court  Rule  21,  or  Circuit 
Court  of  Appeals  Rule  24,  the  case  may  be  dismissed.^^ 

A  writ  of  error  or  appeal  may  be  dismissed  on  the  consent  of 
both  parties  thereto.  In  the  Supreme  Court  it  seems  that  in 
term  time  a  motion  founded  upon  a  stipulation  for  such  dismissal 
should  be  made  in  open  court  before  the  case  will  be  dismissed. 
In  vacation  in  the  Supreme  Court  and  at  all  times  in  the  Circuit 
Courts  of  Appeals,  whenever  plaintiff  and  defendant  in  error,  or 
appellant  and  appellee  sign  and  file  with  the  clerk  of  the  appel- 
late court,  an  agreement  in'  writing  through  their  attorneys  of 
record  directing  the  case  to  be  dismissed  and  specifying  the  terms 
on  which  it  is  to  be  dismissed  as  to  costs,  and  pay  to  the  clerk 
any  fees  that  may  be  due  to  him,  it  is  the  duty  of  the  clerk  to 
enter  the  case  dismissed,  and  give  a  copy  of  the  agreement  to  the 
parties  requesting  it,  but  no  mandate  or  other  process  will  issue 
without  the  order  of  the  court.^^  In  the  Supreme  Court  no  affi- 
davits or  other  papers  can  be  filed  with  such  a  stipulation.^ 
Where,  after  an  order  of  dismissal  on  such  a  stipulation  in  vaca- 
tion, but  before  a  mandate  had  issued,  a  third  party  intervened, 
claiming  that  he  had  previously  bought  the  rights  of  the  plaintiff 
in  error,  and  that  the  dismissal  was  in  fraud  of  his  rights,  the  or- 
der of  dismissal  was  amended  by  adding  the  words :  "  without 
prejudice  to  the  right  of  Albert  M.  Henry  to  proceed  as  he  may 
be  advised  in  the  court  below,  for  the  protection  of  his  interest."  ^ 
Where  it  was  suggested  to  the  Supreme  Court  that  a  cause  had 
been  compromised,  and  the  debt,  which  the  suit  was  brought  to 
collect,  paid,  and  a  stipulation  made  that  the  plaintiff  in  error  dis- 
miss the  suit,  it  was  ordered  that  unless  the  plaintiff  in  error 

''>  Supreme    Court  Kule  18;    Circuit  ^  Supreme  Court    Rule   28;    Circuit 

Court  of  Appeals  Rule  22.  Court  of  Appeals  Rule  20. 

31  Supreme   Court    Rule    19;    Circuit  34  u.  S.  v.  Griffiitli,  141  U.  S.  212. 

Court  of  Appeals  Rule  17.  35  Woodman  v.  Missionary  Society  of 

3'^  Supreme    Court    Rule  21;    Circuit  the  Methodist  Episcopal  Church,  124  U.  S. 

Court   of  Appeals    Kule  24;   Benites   v.  161. 
Hampton,  12-3  U.  8.  619.   See  m/m,  §  491. 
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show  cause  to  the  contrary  on  or  before  a  motion  day  two  weeks 
hence,  that  the  writ  of  error  be  dismissed,  service  of  the  order  to 
show  cause  to  be  made  on  the  counsel  for  the  plaintiff  in  error,  in 
Texas,  by  the  clerk  of  the  Supreme  Court  through  the  mail.^ 

In  one  case  the  Supreme  Court  refused,  on  motion  of  the  attor- 
ney for  the  defendant  in  error,  to  docket  a  case  which  had  been 
dismissed  upon  stipulation  after  a  settlement  between  the  parties, 
upon  the  ground  that  the  attorney  claimed  that  he  liad  a  lien  on 
the  judgment  for  his  costs.^'' 

In  a  case  where  appeals  were  being  prosecuted  by  the  order  of 
the  directors  of  a  corporation,  the  Supreme  Court  refused  to  dis- 
miss such  appeals  on  the  motion  of  parties  who  claimed  to  be 
holders  of  a  majority  of  the  stock  of  the  corporation.^^  Where, 
on  an  appeal  by  the  city  of  New  Orleans  from  a  decree  in  favor  of 
a  railway  company,  the  appellee  moved,  in  the  Supreme  Court, 
for  a  dismissal  of  the  appeal,  on  a  stipulation  for  such  dismissal, 
signed  by  the  city  attorney,  pursuant  to  a  compromise  of  the 
matter  in  dispute,  made  with  the  city  council ;  and  the  Board  of 
Liquidation  of  the  city  debt  of  New  Orleans  resisted  the  motion, 
claiming  that,  pending  the  appeal,  authority  over  the  subject-mat- 
ter had  been  transferred  from  the  city  council  to  that  board,  and 
that  the  compromise  was  invalid ;  and  also  moved  for  leave  to 
prosecute  the  appeal  in  the  name  of  the  city ;  it  was  held  that  the 
question  presented  was  too  important  to  be  settled  summarily  on 
a  motion,  and  it  was  ordered  that  the  cause  and  motions  be  con- 
tinued to  the  next  term,  and  that  the  appeal  be  then  dismissed 
unless  the  Board  of  Liquidation  should  begin  and  prosecute,  in 
some  court  of  competent  jurisdiction,  without  unnecessary  delay, 
an  appropriate  proceeding  to  set  aside  the  compromise  made  with 
the  city  council.^^ 

An  appeal  or  writ  of  error  will  not  be  dismissed  on  the  motion  of 
the  plaintiff  in  error  or  appellant,  without  the  consent  of  the  de- 
fendant or  respondent,  except  on  motion  and  for  special  reasons.**^ 
"Where  during  the  pendency  of  an  appeal  to  the  Supreme  Court 
from  the  Court  of  Claims,  the  latter  court  grants  a  new  trial,  the 
appeal  will  be  dismissed  on  motion  of  the  appellant.*^     It  is  usual 

86  Addington  v.  Burke,  125  U.  S.  693.  <"  United  States  v.  Minn.  &N.  W.  K.R. 

8^  Piatt  r.  Jerome,  19  How.  384.  Co.,  18  How.  241;  McGuire  i'.  Common- 

88  Kiiilway  Co.  v.  Ailing,  90  U.  S.  463.  wealtli,  3  Wall.  382. 

39  City  of  New  Orleans  v.  New  Orleans  «  United  States  v.  Young,  94  U.  S.  268  ; 

M.  &  T.  R.  R.  Co.,  108  U.  S.  15.  Latham's   Appeal,   9   Wall.   145;    Dem- 
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in  the  Supreme  Court  to  grant  leave  to  withdraw  an  appearance 
whenever  asked,  without  prejudice  to  all  the  rights  of  the  adverse 
party ."^^  After  an  appearance  has  been  withdrawn,  the  defendant 
in  error  under  Supreme  Court  Rule  16  may  have  the  plaintiff 
called  and  the  suit  dismissed,  or  open  the  record  and  pray  for 
an  affirmance.*^  An  appeal  will  not  usually  be  dismissed  on  mo- 
tion of  the  appellant  without  the  consent  of  the  respondent,  if  the 
appellant  intends  to  bring  a  new  appeal ;  but  when  the  Attorney- 
General  averred  that  other  questions  not  on  the  record  were  mate- 
rial and  should  be  considered,  leave  to  dismiss  the  appeal  was 
granted.^* 

An  appeal  or  writ  of  error  may  be  dismissed,  even  after  argu- 
ment, and  on  the  court's  own  motion,  upon  proof  that  the  con- 
troversy between  the  parties  has  been  settled."^^  Thus,  where  after 
a  writ  of  error  to  a  judgment  upon  an  indictment ta  nolle  prosequi 
was  entered  in  the  court  below  by  the  order  of  the  President  of 
the  United  States,  and  a  copy  of  the  same  was  filed  in  the  office  of 
the  clerk  of  the  Supreme  Court,  that  court  on  motion  dismissed  the 
case."*^  Where  in  an  action  on  county  bonds,  subsequently  to  the 
judgment  the  county  settled  with  the  bondholders  by  giving  them 
new  bonds  bearing  a  less  rate  of  interest,  and  destroying  the  old 
bonds,  the  writ  of  error  was  dismissed.'*''  Where  pending  an  ap- 
peal from  a  decree  granting  or  denying  an  injunction  against  the 
collection  of  a  tax,  the  taxes  are  paid  voluntarily,*^  or  collected  by 
compulsory  process,*^  the  appeal  will  be  dismissed.  Where  the 
whole  controversy  except  the  question  of  costs  has  been  settled, 
the  appeal  will  be  dismissed.^*^ 

It  is  no  ground  for  a  dismissal  of  an  appeal,  that  the  plaintiff  in 
error  or  appellant  has  been  paid  voluntarily  by  the  respondent  a 

ing's     Appeal,    10    Wall.    251;    United  Wood  Paper  Co.  v.  Heft,  8  Wall.  333; 

States  V.   Aj'res,   9   Wall.   608;    United  San  Mateo  County  v.  Southern   Pacific 

States  V.  Crusell,  12  Wall.  175;  Ex  parte  R.  R.  Co.,  116  U.  S.  138;  East  Tennes- 

Russell,  13  Wall.  664;   Ex  parte  United  see  V.  &  G.  R.  Co.  v.  Southern  Tel.  Co., 

States,  16  Wall.  699.  125  U.  S.  695. 

<2  McGuire  u.  Commonwealth,  3  Wall.  *«  United  States  v.  Phillips,  6  Peters, 

382  ;  U.  S.  V.  Yates,  6  How.  605.  But  see  776. 

Farrar  v.  U.  S.,  3  Pet.  459.  «  Dakota  County  v.  Glidden,  113  U.  S. 

«  McGuire  v.  Commonwealth,  3  Wall.  222. 

882.  48  Little  v.  Bowers,  134  U.  S.  547. 

"  United  States  v.  Minn.  &  N.  W.  R.  R.  <«  Singer  Manufacturing  Co.  v.  Wright, 

Co.,  18  How.  241.  141  U.  S.  696. 

4»  Liltle  i;.  Bowers,  134  U.  S.  547  ;  Lord  *  Washinfrton  Market  Co.  v.  District 

V.    Veazie,   8    How.  261  ;    Clevibind    v.  of  Columbia,  137  U.  S.  62. 
Chamberlain,    1  Black,  419 ;    American 


§  489.]      MOTIONS  TO  DISMISS  APPEALS  AND  WRITS  OF  ERROE.         10G7 

sum  of  money,  or  has  accepted  a  transfer  of  property  under  the 
judgment  or  decree  brought  up  for  review.^^ 

An  appeal  will  be  dismissed  by  the  court  when  it  is  shown  from 
affidavits  filed  on  behalf  of  persons  not  parties  to  the  suit,  that  the 
appeal  is  not  conducted  by  parties  having  adverse  interests,  but  is 
a  collusive  appeal  taken  for  the  purpose  of  obtaining  a  decision.^^ 
Upon  a  motion  to  dismiss  an  appeal  on  the  ground  that  th^  con- 
troversy is  fictitious,  where  the  evidence  leaves  the  question  doubt- 
ful, the  court  will  grant  a  rule  to  show  cause  why  the  suit  should 
not  be  dismissed  wath  leave  to  both  parties  to  take  and  file  depo- 
sitions in  support  of  and  against  the  motion. ^^ 

Where  the  Supreme  Court  of  a  State  enjoined  the  collection  of 
the  judgment  of  the  Supreme  Court  of  the  District  of  Columbia 
beyond  a  certain  sum,  it  was  held  that  the  plaintiff  was  not 
estopped  from  prosecuting  his  writ  of  error  to  the  Supreme  Court 
of  the  United  States  by  the  fact  that  he  had  accepted  that  sum.^^ 

Upon  appeal  from  a  Circuit  Court  to  the  Supreme  Court,  in  a 
suit  for  the  infringement  of  a  patent,  one  of  several  appellants, 
plaintiffs  below,  cannot  have  the  appeal  dismissed,  against  the 
objection  of  the  others,  upon  the  ground  that  the  Supreme  Court 
of  the  State,  in  a  suit  between  the  same  parties,  has  enjoined  the 
appellants  from  making  any  claim  against  the  appellee  for  the  use 
of  the  patented  invention.^^ 

A  motion  to  dismiss  a  writ  of  error  or  appeal  upon  the  ground 
of  want  of  jurisdiction  or  otherwise  may  be  made  at  any  time,  even 
before  the  term  to  which  the  return  should  regularly  be  made.^^ 
With  tlie  motion  to  dismiss  in  the  Supreme  Court  may  be  united 
a  motion  to  affirm,  on  the  ground  that  although  the  record  may 
show  that  the  Supreme  Court  has  jurisdiction  it  is  manifest  that 
the  writ  or  appeal  was  taken  for  delay  only,  or  that  the  question 
on  which  the  jurisdiction  depends  is  so  frivolous  as  not  to  need 
further  argument.^^     Such  a  motion  will  not  be  granted  unless 

51  Erwin  i-.  Lowry,  7  How.  172,  184.  so  Ex  parte  Russell,  13  Wall.  6G4  ;  Clark 

52  Cleveland  v.  Chamberlain,  1  Black,  v.  Hancock,  94  U.  S.  493 ;  Thomas  v. 
419;  American  Wood  Paper  Co.  v.  Heft,  Wooldridjre,  23  Wall.  283;  Whitney  v. 
8  Wall.  333  ;  Embry  v.  Palmer,  107  U.  S.  3.  Cook,  90  U.  S.  607. 

^  The  American  Wood  Paper  Co.  v.          s;  Supreme  Court  Eule  6;  Whitney  y. 

Heft,  8  Wall.  333;  East   Tennessee  V.  &     Cook,  99  U.  S.  607  ;  Hinckley  v.  Morton, 

G.  R.  Co.  V.  Southern  Tel.  Co.,  125  U.  S.     103  U.  S.  764;   Micas  v.  Williams,  104 

695.  U.   S.  556;    Swope   v.   Leffingwell,   105 

61  Embry  v.  Palmer,  107  U.  S.  3.  U.  S.  3 ;    Chanute   City  v.  Trader,  132 

66  Marsh  v.  Nichols,  120  U.  S.  598.  U.  S.  210. 
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there  is  a  colorable  ground  for  the  motion  to  dismiss,^^  except 
in  a  case  where  the  appeal  is  clearly  frivolous.^^  It  seems  that 
such  a  motion  will  not  be  granted  if  united  with  a  motion  to  dis- 
miss for  a  defect  in  the  bond.'^^  The  motion  to  affirm  may  be 
united  with  a  motion  to  dismiss  for  a  defect  in  the  form  of  a  writ 
of  error,  although  it  is  usually  coupled  with  a  motion  to  dismiss 
for  want  of  jurisdiction.^^ 

The  motion,  like  all  other  motions  in  the  Supreme  Court,  must 
be  reduced  to  writing,  and  contain  a  brief  statement  of  the  facts 
and  objects  of  the  motion,^^  It  is  the  safer  and  the  usual  practice 
for  the  moving  party  to  print  the  transcript  before  the  submission 
of  the  motion,  unless  it  has  been  previously  printed  by  his  adver- 
sary. The  motion  papers  should  contain  so  much  of  the  record  as 
to  enable  the  court  to  act  understandingly.^^  The  motion  day  in 
the  Supreme  Court  is  Monday  throughout  the  term.^*  No  motion 
to  dismiss,  except  on  special  assignment  by  the  court,  will  be 
heard,  unless  previous  notice  has  been  given  to  the  adverse  party, 
or  his  counsel  or  attorney .^^  The  party  moving  to  dismiss  must 
serve  notice  of  the  motion,  with  a  copy  of  his  brief  or  argument, 
on  the  counsel  for  his  opponent  in  the  Supreme  Court  at  least 
three  weeks  before  the  time  fixed  for  submitting  the  motion,  in 
all  cases  except  where  such  counsel  resides  west  of  the  Rocky 
Mountains,  when  the  notice  must  be  at  least  thirty  days.^^  Affi- 
davits of  the  deposit  in  the  mail  of  the  notice  and  brief,  properly 
addressed  to  the  counsel  to  be  served,  duly  postpaid,  in  time  to 
reach  him  by  due  course  of  mail,  three  weeks  or  thirty  days,  as 
the  case  may  be,  before  the  time  fixed  by  the  notice,  is  prima 
facie  evidence  of  service  on  counsel  who  reside  without  the  Dis- 
trict of  Columbia.^'  Further  time  may,  however,  be  given  either 
party  by  the  court.^^  The  motion,  if  not  a  motion  to  docket  and 
dismiss  for  failure  to  file  the  record,  must,  in  the  first  instance, 

58  Scliool  District  of  Ackiey  v.  Hall,         o''  Gay  v.  Parpart,  101  U.  S.  391. 
106  U.  S.  428;   Hinckley  r.  Morton,  103  6i  Evans  v.  Brown,  100  U.  S.  180. 
U.S.   7(>4;  Davies  v.   Corhin,  113  U.  S.  ^2  Supreme  Court  Rule  6. 

687;  Walsington  v.  Nevin,  128  U.  S.  578;  ^3  Texas  Land  &  Cattle  Co.  v.  Scott, 

Kew  Orleans  v.  Louisiana    Construction  137  U.  S.  436;  City  of  Waterville  v.  Van 

Co..  120  U.  S.  45;  Tlie  Alaska,  130  U.  S.  Slykc,  115  U.  S.  200;  Maver  v.  Walsh, 

201.  108  U.  S.  17. 

59  Chanute  City  v.  Trader,  132  U.  S.  "^  Supreme  Court  Rule  0. 
210;  The  S.  C.  Tyron,  105  U.  S.  207;  cs  Supreme  Court  Rule  6. 
Swope  V.  LefRnpwell,  105  U.  S.  3 ;  Sues  '^'''  Supreme  Court  Rule  6. 
V.  Thornton,  132  U.  S.  524.  But  see  '^"  Supreme  Coiirt  Rule  6. 
Amory  v.  Amory,  91  U.  S.  350.  ^^  Supreme  Court  Rule  6. 
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be  submitted  on  printed  briefs  and  arguments.^  If  the  court 
requires  further  argument  on  tlie  subject,  it  will  be  ordered  in 
connection  with  the  argument  of  the  case  on  the  merits.™  The 
motion  to  affirm,  if  made  before  the  record  is  printed,  will  rarely 
be  granted  unless  the  motion  papers  are  very  full,  and  clearly 
show  the  frivolous  character  of  the  appeal  or  error."^ 

After  the  dismissal  of  a  writ  of  error  or  appeal,  the  court  may, 
but  rarely  will  reinstate  the  same  upon  a  motion  made  at  the  same 
term  at  which  the  order  of  dismissal  was  entered.^^  The  allowance 
of  such  an  order  rests  in  the  discretion  of  the  appellate  court.'^  A 
motion  to  reinstate  the  cause  must  be  made  at  the  term  at  which 
the  order  of  dismissal  was  entered.'^  Long  delay  may  be  a  ground 
for  denying  such  a  motion,  even  though  the  motion  is  made  at  the 
terra  at  which  the  order  of  dismissal  was  entered.'^  Such  a  mo- 
tion may  be  granted,  where  the  notice  of  the  motion  to  dismiss 
was  insufficient  and  irregular  since  it  designated  no  time  for  hear- 
ing ;  ^^  where  the  omission  to  return  the  citation  arose  from  the 
neglect  of  the  court  below,  and  the  citation  has  been  lost  or  de- 
stroyed;^' where  the  assignee  in  bankruptcy  applies  to  have  the 
case  reinstated  which  was  dismissed,  if  he  applies  the  same  term, 
and  be  substituted  for  the  bankrupt  as  plaintiff  in  error ;  '^  where 
an  appeal  has  been  dismissed  for  the  failure  of  the  appellant  to 
file  a  transcript  within  the  time  required  by  the  rule  of  the  court, 
provided  that  the  transcript  is  filed  during  the  term.'^ 

§  490.  Printing  the  Record.  —  The  record  must  be  printed  for 
the  use  of  the  court  and  counsel.  The  following  rule  regulates 
printing  the  record  in  the  Supreme  Court :  — 

"  1.  In  all  cases  the  plaintiff  in  error  or  appellant,  on  docketing 
a  case  and  filing  the  record,  shall  enter  into  an  undertaking  to 
the  clerk,  with  surety  to  his  satisfaction  for  the  payment  of  his 
fees,  or  otherwise  satisfy  him  in  that  behalf. 

«9  Supreme  Court  Rule  6.  21  How.  82 ;  Selma  &  M.  R.  Co.  v.  Louisi- 

™  Supreme  Court  Rule  fi.  ana  Nat.  Bank,  94  U.  S.  25?..     But  see 

'1  Crane  Iron    Co.    i-.    Haaglanrl,   108  Jackson  i;.  Ashton.  10  Pet.  480. 

U.  S.  6.  '5  Johnson  r.  Wilkins,  118  U.  S.  228; 

■^2  Bank  of  United  States  v.  Swan,  3  Deming's  Appeal,  110  Wall.  251. 

Pet.  68;  Glenny  v    Langdon.  94  U.    S.  "«  Glenny  t-.  Langdon,  94  U.  S.  604. 

604;    Knox    r.  Exchange   Bank  of  Va.,  "  Alviso  v.  U.  S.,  G  Wall.  457. 

12   Wall.  379;  Alviso  r.  U.  S.,  6  Wall.  "^  Knox  v.  Exohan^^e  Bank  of  Va.,  12 

457.  Wall.  379. 

■73  Gwin    V.    Breedlove,    15  Pet.    284;  "  Bank  of  United  States  v.  Swan,  3 

James  V.  McCormack,  105  U.  S.  265.  Pet.  68.    But  see  Rule  8  as  amended,  137 

■*  Rice  V.  Minnesota  &  N.  W.  R.  R.  Co.,  U.  S.  710. 
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"  2.  The  clerk  shall  cause  an  estimate  to  be  made  of  the  cost 
of  printing  the  record,  and  of  his  fee  for  preparing  it  for  the 
printer  and  supervising  the  printing,  and  shall  notify  to  the  party 
docketing  the  case  the  amount  of  the  estimate.  If  he  shall  not 
pay  it  within  a  reasonable  time,  the  clerk  shall  notify  the  adverse 
party,  and  he  may  pay  it.  If  neither  party  shall  pay  it,  and  for 
want  of  sucli  payment  the  record  shall  not  have  been  printed 
when  a  case  is  reached  in  the  regular  call  of  the  docket,  after 
March  1,  1884,  the  case  shall  be  dismissed. 

"  3.  Upon  payment  by  either  party  of  the  amount  estimated 
by  the  clerk,  twenty-five  copies  of  the  record  shall  be  printed, 
under  his  supervision,  for  the  use  of  the  court  and  of  counsel. 

"4.  In  cases  of  appellate  jurisdiction  the  original  transcript  on 
file  shall  be  taken  by  the  clerk  to  the  printer.  But  the  clerk  shall 
cause  copies  to  be  made  for  the  printer  of  such  original  papers, 
sent  up  under  Rule  8,  section  4,  as  are  necessary  to  be  printed ; 
and  of  the  whole  record  in  cases  of  original  jurisdiction. 

"  5.  The  clerk  shall  supervise  the  printing,  and  see  that  the 
printed  copy  is  properly  indexed.  He  shall  distribute  the  printed 
copies  to  the  justices  and  the  reporter,  from  time  to  time,  as  re- 
quired, and  a  copy  to  the  counsel  for  the  respective  parties. 

"  6.  If  the  actual  cost  of  printing  the  record,  together  with  the 
fee  of  the  clerk,  shall  be  less  than  the  amount  estimated  and  paid, 
the  amount  of  the  difference  shall  be  refunded  by  the  clerk  to  the 
party  paying  it.  If  the  actual  cost  and  clerk's  fee  shall  exceed 
the  estimate,  the  amount  of  the  excess  shall  be  paid  to  the 
clerk  before  the  delivery  of  a  printed  copy  to  either  party  or  his 
counsel. 

"  7.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs, 
the  amount  of  the  cost  of  printing  the  record  and  of  the  clerk's 
fee  shall  be  taxed  against  the  party  against  whom  costs  are  given, 
and  shall  be  inserted  in  the  body  of  the  mandate  or  other  proper 
process. 

"  9.  The  plaintiff  in  error  or  appellant  may,  within  ninety  days 
after  filing  the  record  in  this  court,  file  with  the  clerk  a  statement 
of  the  errors  on  which  he  intends  to  rely,  and  of  the  parts  of  the 
record  which  he  thinks  necessary  for  the  consideration  thereof, 
and  forthwith  serve  on  the  adverse  party  a  copy  of  such  state- 
ment.    The  adverse  party,  within  ninety  days  thereafter,  may 
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designate  in  writing  filed  with  the  clerk  additional  parts  of  the 
record  which  he  thinks  material ;  and,  if  he  shall  not  do  so,  he 
shall  be  held  to  have  consented  to  a  hearing  on  the  parts  desig- 
nated by  the  plaintiff  in  error  or  appellant.  If  parts  of  the 
record  shall  be  so  designated  by  one  or  both  of  the  parties,  the 
clerk  shall  print  those  parts  only ;  and  the  court  will  consider 
nothing  but  those  parts  of  the  record,  and  the  errors  so  stated. 
If  at  the  hearing  it  shall  appear  that  any  material  part  of  the 
record  has  not  been  printed,  the  writ  of  error  or  appeal  may  be 
dismissed,  or  such  other  order  made  as  the  circumstances  may 
ap})ear  to  the  court  to  require.  If  the  defendant  in  error  or 
appellee  shall  have  caused  unnecessary  parts  of  the  record  to 
be  printed,  such  order  as  to  costs  may  be  made  as  the  court  shall 
think  proper."  ^ 

The  following  rule  regulates  printing  the  record  in  the  Cir- 
cuit Courts  of  Appeal :  "  The  counsel  for  the  plaintiff  in  error 
or  appellant  shall  print  and  file  with  the  clerk  of  the  court, 
at  least  six  days  before  the  case  is  called  for  argument,  twenty 
copies  of  the  record,  unless  a  different  order  as  to  such  printing 
is  made  by  the  court,  either  of  its  own  motion,  or  upon  applica- 
tion made  at  least  ten  days  before  the  case  is  called  for  argu- 
ment ;  and  shall  furnish  three  copies  of  the  printed  record  to  the 
adverse  party  at  least  six  days  before  the  argument.  The  parties 
may  stipulate  in  writing  that  parts  only  of  the  record  shall  be 
printed,  and  the  case  may  be  heard  on  the  parts  so  printed,  but 
the  court  may  direct  the  printing  of  other  parts  of  the  record.  If 
the  record  shall  not  have  been  printed  when  the  case  is  reached 
in  the  regular  call  of  the  docket,  the  case  may  be  dismissed.  In 
case  of  reversal,  afllirmance,  or  dismissal,  with  costs,  the  amount 
paid  for  printing  the  record  shall  be  taxed  against  the  party 
against  whom  costs  are  given."  ^  In  the  Third  Circuit  only  ten 
copies  of  the  record  need  be  filed.^  The  following  rule  is  in 
force  in  the  Eighth  Circuit :  "  On  the  filing  of  the  transcript,  in 
every  case,  the  clerk  shall  forthwith  cause  the  same  to  be  printed, 
and  shall  furnish  three  copies  of  the  printed  record  to  each  party 
at  least  thirty  days  before  the  argument.  The  parties  may  stipu- 
late in  writing  that  parts  only  of  the  record  shall  be  printed,  and 
the  case  may  be  heard  on  the  parts  so  printed,  but  the  court  may 

§  490.  1  Supreme  Cnurt  Rule  10;  De         '■*  Circuit  Court  of  Appeals  Rule  23. 
Groot  V.  U.  S.  6  Wall.  419.  ^  circuit  Court  of  Appeals  Rule  23. 
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direct  the  printing  of  other  parts  of  the  record.  The  clerk  shall 
be  entitled  to  demand  of  the  appellant,  or  plaintiff  in  error,  the 
cost  of  printing  the  record  before  ordering  the  same  to  be  done. 
If  the  record  shall  not  have  been  printed  when  the  case  is 
reached  for  argument,  for  failure  of  a  party  to  advance  the 
costs  of  printing,  the  case  may  be  dismissed.  In  case  of  re- 
versal, affirmance,  or  dismissal,  with  costs,  the  amount  paid  for 
printing  the  record  shall  be  taxed  agamst  the  party  against 
whom  costs  are  given." 

Under  special  circumstances  the  expense  of  printing  the  record 
on  appeal  or  in  the  court  below  may  be  paid  from  funds  in  the 
hands  of  a  receiver ;  *  and  tlie  record  for  the  court  below  may  be 
thus  printed  in  such  a  manner  as  to  be  used  in  the  appellate 
court  should  an  appeal  be  subsequently  taken  by  either  party .^ 

All  briefs  and  records  for  the  use  of  the  court  must  be  printed 
in  such  form  and  size  that  they  can  be  conveniently  cut  and 
bound  so  as  to  make  an  ordinary  octavo  volume.^ 

§  491.  Argument  of  Appeals  and  Writs  of  Error.  —  All  caseS  in 
the  Supreme  Court  may,  by  consent  of  counsel,  be  submitted  on 
printed  arguments,  within  the  first  ninety  days  of  the  term,  with- 
out regard  to  the  number  of  the  case  on  the  docket,  and  appeals 
from  the  Court  of  Claims  may  be  thus  submitted  within  thirty 
days  after  they  are  docketed,  but  not  in  the  midst  of  any  term 
after  the  first  of  April. ^  In  each  case  of  such  submission  twenty- 
five  copies  of  the  arguments,  signed  by  attorneys  or  counsellors  of 
the  Supreme  Court,  must  first  be  filed.^  Where  parties  stipulate  to 
submit  a  case  without  any  mention  of  the  time  of  submission,  or 
any  reference  to  the  rule  just  cited,  the  court  will  not  compel  a 
submission  before  the  case  is  called  for  argument  in  its  regular 
place  on  the  calendar.^  No  case  can  be  submitted  or  taken  up  for 
argument  within  three  days  before  the  day  fixed  for  an  adjourn- 
ment.* Such  a  stipulation  cannot  be  withdrawn  excc])t  by  leave 
of  the  court  for  cause  shown.^  Where  after  such  a  stipulation 
had  been  made,  at  the  time  appointed  for  the  submission  no  argu- 

*  Forguson  ?•.  Dent,  46  Fed.  R.  88.  2  Supreme  Court  Rule  20,  as  amended 

6  Dent  V.   Ferguson,  131   U.   S.  307;  123  U.  S.  759. 

Ferguson  v.  Dent.  40  Fed.  R.  88.  »  Glen  v.  Fant,  124  U.  S.  12.3. 

®  Supreme    Court    Rule   31;    Circuit  *  Supreme  Court  Rule  27. 

Court  of  Apjieals  Rule  20.  6  Muller  v.  Dows,  04  U.  S  277;  Aurre- 

§  401.    1  Supreme  Court  Rule  20,  as  coechea  v.  Bangs,  110  U.  S.  217. 
amended  123  U.  S.  759. 
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ment  was  filed  by  the  plaintiff  in  error,  the  court  treated  the 
cause  as  submitted,  and  affu'med  the  judgment  without  passing 
specially  upon  the  assignments  of  error  I'eturned  with  the  record ; 
but  subsequently  rescinded  the  order  of  affirmance  on  condition 
that  the  plaintiff  should  pay  the  costs  of  the  term  and  print  the 
record  within  sixty  days.^  Where  a  number  of  causes  were 
pending  against  different  defendants  who  relied  upon  a  common 
ground  of  defence,  united  in  the  employment  of  counsel,  and  con- 
tributed to  a  common  fund  for  the  expense  of  litigation,  the  Su- 
preme Court  refused  to  accept  the  submission  of  one  of  the  causes, 
which  it  was  claimed  had  been  amicably  arranged  under  the 
employment  of  new  counsel  for  the  defense,  when  the  original 
counsel  employed  for  the  general  defense,  who  still  retained  the 
subsequent  case,  objected  to  such  a  submission^  Where  a  cause 
which  had  been  submitted  on  briefs  involved  a  constitutional 
question  upon  wiiich  there  was  a  difference  of  opinion  in  the  Su- 
preme Court,  the  submission  was  set  aside,  the  cause  restored  to 
the  calendar,  and  an  oral  argument  ordered.^  Where  a  cause  was 
submitted  under  a  stipulation,  but  the  brief  did  not  comply  with 
that  provision  of  Rule  21  which  provides  that  "  when  a  statute  of 
a  State  is  cited,  it  shall  be  printed  at  length,"  the  submission  was 
set  aside,  and  the  cause  restored  to  its  place  on  the  docket.^  Ten 
cases  only,  including  the  one  under  argument,  are  called  each 
day  in  the  Supreme  Court ;  but  on  the  coming  in  of  the  court 
the  entire  number  of  such  ten  cases  are  called  with  a  view  to  the 
disposition  of  such  of  them  as  are  not  to  be  argued-^*^ 

Supreme  Court  Rule  32  provides  that  cases  brought  to  the 
Supreme  Court  "by  writ  of  error  or  appeal,  under  the  Act  of 
February  25,  1889,  chapter  236,  where  the  final  judgment  or  de- 
cree rendered  by  the  Circuit  Court  shall  not  exceed  five  thousand 
dollars,  will  be  advanced  on  motion,  and  placed  under  the  rules 
prescribed  by  Rule  6,  in  regard  to  motions  to  dismiss  writs  of 
error  and  appeals." 

Writs  of  error  to  revise  the  judgments  of  State  courts  in  crim- 
inal cases  take  precedence  in  the  calendar,  unless  the  Supreme 
Court  otherwise  directs.^^     Writs  of  error  to  judgments  of  con- 

6  Aurrecoechea   v.    Bangrs,  110  U.  S.  ^  School  District  v.  Ins.  Co.,  101  U.  S. 

217.  472. 

■7  Smeltinff  Co.  r.  Kemp,  103  U.  S.  000.  lO  Supreme  Court  Kule  26. 

s  Louisiana  v.  New  Orleans,  108  U.  S.  "  U.  S.  R.  S.  §  710. 
521. 


1074  WRITS   OF   EKROR  AND   APPEALS.  [CHAP.  XXXIII. 

viction  of  capital  crimes  in  the  courts  of  the  United  States 
must  be  advanced  to  a  speedy  hearing  on  motion  of  either 
party.^^  Other  criminal  cases  may  be  advanced  by  leave  of  the 
court  on  the  motion  of  either  party.^^  Where  a  State  is  a  party, 
or  the  execution  of  the  revenue  laws  of  a  State  is  enjoined 
or  stayed,  such  State  or  the  party  claiming  under  the  revenue 
laws  of  a  State,  the  execution  whereof  is  stayed,  is  entitled  on 
showing  sufficient  reason  to  have  the  cause  heard  at  any  time 
after  it  is  docketed,  in  preference  to  any  civil  causes  pending  in 
such  court  between  private  parties.^*  Such  a  case  will  not  be  ad- 
vanced at  the  motion  of  the  party  opposing  the  State,  or  seek- 
ing to  enjoin  the  execution  of  its  revenue  laws.^^  Cases  once 
adjudicated  by  the  Supreme  Court  upon  the  merits,  and  again 
brought  up  by  writ  of  error  or  appeal,  may  be  advanced  by  leave 
of  the  Court  on  motion  of  either  party.^^  Appeals  from  de- 
cisions of  the  Circuit  Courts  reviewing  decisions  of  the  board  of 
general  appraisers  have  a  priority.^'  Revenue  cases  and  other 
cases  in  which  the  United  States  are  concerned,  which  also  in- 
volve or  affect  some  matter  of  general  public  interest,  may,  by 
leave  of  the  court,  be  advanced  on  motion  of  the  Attorney-Gen- 
eral.^^ The  court  may  advance  any  other  cause  under  special 
and  peculiar  circumstances.^^  Two  or  more  cases  involving  the 
same  question  may  be  argued  together  by  leave  of  the  court ;  ^^ 
provided,  at  least,  that  both  parties  consent  thereto. ^^  Permis- 
sion may  be  given  to  a  counsel  to  submit  a  brief  in  a  case 
involving  a  question  that  is  in  the  case  in  which  he  is  retained. 
All  motions  to  advance  causes  must  be  printed,  and  contain  a 
brief  statement  of  the  matter  involved,  with  the  reasons  for  the 
application. 22 

The  Su})reme  Court  has  the  following  calendar  practice  :  No 
stipulation  to  pass  a  cause  without  placing  it  at  the  foot  of  the 
docket  will  be  recognized  as  binding  upon  the  court.^^  A  cause 
can  only  be  so  passed  upon  application  made  and  leave  granted 
in  open  court.^^     If  either  party  is  ready  when  a  case  is  called  for 

12  2.5  St.  at  L.  cli.  113,  §  6,  p.  656.  is  Supreme  Court  Rule  26. 

11  Supreme  Court  Rule  26.  i^  Supreme  Court  Rule  26. 

1*  U.  S.  R.  S.  §  049.     See  sitprn,  §  296.  2d  Supreme  Court  Rule  26. 

1^  Central    Railroad    Co.    v.    Bourbon  21  Supreme  Court  Rule  26. 

County,  116  U.  S.  b'P,S.  22  Supreme  Court  Rule  26. 

16  Supreme  Court  Rule  26.  2?  Supreme  Court  Kule  26. 

17  20  St.  at  L.  cli.  407,  §  15,  p.  138.  24  Supreme  Court  Rule  26. 
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argument,  it  is  heard.^^  Otherwise,  the  case  goes  to  the  foot  of 
the  docket,  unless  some  good  and  satisfactory  reason  to  the  con- 
trary is  shown  to  the  court.^**  A  case  thus  sent  to  tlie  foot  of  the 
docket,  if  not  again  reached  during  the  term,  is  continued  to  the 
next  term.-"  When  a  case  is  called  for  argument  at  two  succes- 
sive terms,  and  upon  the  call  at  the  second  term  neither  party  is 
prepared  to  argue  it,  the  case  will  be  dismissed  at  the  costs  of  the 
plaintiff  unless  sufficient  cause  for  a  postponement  is  shown.^^ 
After  a  case  has  been  passed  without  going  to  the  foot  of  the 
docket,  on  the  written  request  of  both  parties  the  clerk  will  place 
it  on  the  calendar  ten  cases  after  the  case  under  argument,  or  next 
to  be  called  at  the  end  of  the  day  the  request  is  filed.^^  If  the 
parties  do  not  join  in  such  a  request,  either  may  move  to  take  up 
the  cause,  and  it  will  then  be  assigned  to  such  place  on  the  docket 
as  the  court  directs-^*^  The  Supreme  Court  may  postpone  the 
argument  of  an  important  constitutional  question  when  the  bench 
is  not  full.^i 

In  the  Supreme  Court  the  counsel  for  the  plaintiff  in  error  or  ap- 
pellant must  file  with  the  clerk,  at  least  six  days  before  the  case  is 
called  for  argument,  twenty-five  copies  of  a  printed  brief,  one  of 
which  must,  on  application,  be  furnished  to  each  of  the  counsel  on 
the  opposite  side.^^  This  brief  must  contain,  in  the  order  here 
stated  :  —  "  (1)  A  concise  abstract  or  statement  of  the  case,  pre- 
senting succinctly  the  questions  involved  and  the  manner  in  which 
they  are  raised.  (2)  A  specification  of  the  errors  relied  upon, 
which,  in  cases  brought  up  by  writ  of  error,  must  set  out  separately 
and  particularly  each  error  asserted  and  intended  to  be  urged  ;  and 
in  cases  brought  up  by  appeal  the  specification  must  state,  as  par- 
ticularly as  may  be,  in  what  the  decree  is  alleged  to  be  erroneous. 
When  the  error  alleged  is  to  the  admission  or  to  the  rejection  of 
evidence,  the  specification  must  quote  the  full  substance  of  the  evi- 
dence admitted  or  rejected.  When  the  error  alleged  is  to  the 
charge  of  the  court,  the  specification  must  set  out  the  part  re- 
ferred to  in  totidem  verbis,  whether  it  be  instructions  given  or 
instructions  refused.     When  the  error  alleged  is  to  a  ruling  upon 

25  Supreme  Court  Rule  26.  3t  Supreme  Court  Rule  26. 

26  Supreme  Court  Rule  26.  3i  Mayor  of  N.  Y.  v.  Miln,  9  Pet.  85; 
2^  Supreme   Court    Rule   19  ;  Circuit     Briscoe  v.  Commonwealth  Bank  of  Ken- 
Court  of  Appeals  Rule  16.  tucky,  0  Pet.  85. 

28  Supreme  Court  Rule  26.  ^-  Supreme  Court  Rule  21. 

29  Supreme  Court  Rule  26. 
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the  report  of  a  master,  the  specification  must  state  the  exception 
to  the  re^jort  and  the  action  of  the  court  upon  it.  (3)  A  brief  of 
the  argument,  exhibiting  a  clear  statement  of  the  points  of  law  or 
fact  to  be  discussed,  with  a  reference  to  pages  of  the  record,  and 
the  authorities  relied  upon  in  support  of  each  point.  When  a 
statute  of  a  State  is  cited,  so  much  thereof  as  may  be  deemed 
necessary  to  the  decision  of  the  case  must  be  printed  at  length."  ^^ 
The  counsel  for  a  defendant  in  error  or  an  appellee  must  file  with 
the  clerk  twenty-five  printed  copies  of  his  argument  at  least  three 
days  before  the  case  is  called  for  hearing.  His  brief  must  be  of 
a  like  character  with  that  required  of  the  plaintiff  in  error  or  ap- 
pellant, except  that  no  specification  of  errors  is  required,  and  no 
statement  of  the  case,  unless  that  presented  by  the  plaintiff  in 
error  or  appellant  is  controverted.^  The  same  practice  prevails 
in  this  respect  in  the  Circuit  Courts  of  Appeals,  except  that  there 
only  twenty  copies  of  the  briefs  need  be  filed,  and  in  the  Third 
Circuit  only  ten ;  and  that  in  the  Eighth  Circuit  the  briefs  of  the 
appellant  or  plaintiff  in  error  must  be  filed  twenty  days  before  the 
case  is  called  for  argument.^^  Where  a  brief  contains  scandalous 
matter  irrelevant  to  the  questions  raised  by  the  writ  of  error  or 
appeal,  and  the  case  has  been  dismissed,  the  brief  may  be  stricken 
from  the  file.^^ 

Where  there  is  no  assignment  of  errors,  as  required  by  the 
Revised  Statutes  and  rules  of  the  appellate  courts,^''  counsel 
will  not  be  heard,  except  at  the  request  of  the  court;  and 
errors  not  specified  according  to  this  rule  will  be  disregarded ; 
but  the  court,  at  its  option,  may  notice  a  plain  error  not  assigned 
or  specified.^^  The  following  assignment  of  an  error  was  held 
sufficiently  specific  :  "  The  court  below  sustained  the  motion  to 
dismiss  solely  upon  the  ground  that  the  appeal  had  not  been 
taken  within  the  statutory  time  of  sixty  days  after  the  assessment, 
deciding  that  the  time  commenced  to  run  from  the  day  when  the 
commissioners  met  and  viewed  the  land,  and  not  from  the  date  of 
the  return  of  the  assessment."  ^^     The  following  assignments  of 

33  Supreme  Court  Rule  21.  Jcmison,  20  Wall.  652  ;  Ryan  v.  Koch,  17 

8*  Supreme  Conrt  Rule  21.  Wall.  19  ;  Boston  M.  Co.  v.  Eaijie  M.  Co., 

85  Circuit  Court  of  Appeals  Rule  24.  115  U.  S.  221  ;  Hunt  v.  Blaciiburn,  127 

3«  Green  r.  Elbert,  1:57  U.  S.  615.  U.   S.  774;    Stevenson   v.  Barbour,  140 

="  See  §  40G;  U.  S.  R.  S.  §  997;  and  U.  S.  48. 

Supreme  Court  Rule  35.  89  Clinton  v.  Missouri  Pac.  Uy.  Co.,  122 

88  Supreme    Court   Rule  21  ;    Circuit  U.  S.  469. 

Court  of  Appeals  Rules  11,21;  Treat  v. 
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error  have  been  held  too  vague  and  indefinite  to  be  considered  : 

(1)  "  The  court  erred  in  admitting  any  evidence  in  the  case." 

(2)  "  The  court  erred  in  submitting  the  case  to  the  jury,  and  en- 
tering up  a  judgment  upon  the  verdict."  (3)  "The  court  erred 
in  refusing  to  sustain  the  demurrer  to  the  evidence  offered  by 
the  phiintiff  in  error."  (4)  "  The  court  erred  in  overruling  the 
motion  for  a  new  trial  asked  by  plaintiff  in  error."  (5)  "  The  court 
erred  in  overruling  the  motion  in  arrest  of  judgment  asked  by 
plaintiff  in  error."  (6)  "•  The  court  erred  in  entering  up  judgment 
recognizing  and  enforcing  a  mechanics'  lien."  (7)  "  The  court 
erred  in  construing  '  Exhibit  A '  (which  is  letter  of  Van  Stone  to 
Schupp,  found  at  page  76  of  printed  record)  to  be  a  waiver  of  the 
time  in  which  the  mill  was  to  be  completed."  (8)  "  The  court 
erred  in  overruling  the  demurrer  to  the  evidence."  *^  The  appel- 
late court  will  take  notice  of  a  question  affecting  the  jurisdiction, 
although  not  speciiied  in  the  assignment  of  errors,  and  in  such 
a  case  may  direct  that  briefs  be  filed  on  that  point.*^ 

When  according  to  these  rules  a  plaintiff  in  error  or  appellant 
is  in  default,  the  case  may  be  dismissed  on  motion ;  ^^  and  when 
an  appellee  or  a  defendant  in  error  is  in  default  under  this  rule, 
he  will  not  be  heard  except  on  his  adversary's  consent  and  at 
the  request  of  the  court.'*^  '^q  printed  argument  will  be  re- 
ceived after  the  oral  argument  begins  or  after  a  case  has  been 
submitted,  except  upon  leave  granted  in  open  court  after  notice 
to  ojiposing  counsel.^ 

When  there  is  no  appearance  for  the  plaintiff  in  error  when  the 
case  is  called  for  argument,  the  defendant  may  have  him  called 
and  have  the  writ  of  error  or  appeal  dismissed,  or  may  open  the 
record  and  pray  for  an  affirmancC^^  A  motion  to  set  aside  a  judg- 
ment for  affirmance  or  default,  which  would  otherwise  be  excused, 
will  be  denied  if  it  appears  that  the  judgment  must  be  affirmed  on 
the  merits.**^  When  the  defendant  in  error  then  fails  to  appear, 
the  court  may  proceed  to  hear  argument  on  the  part  of  the  plain- 
tiff, and  to  give  judgment  according  to  the  right  of  the  cause.*' 

*•'>  Van   Stone    v    Stillwell    &    Bierce  **  Supreme  Court  Eule  20. 

Manuf.  Co.,  142  U.  S.  128.  *5  Supreme  Court  Rule  10 ;    Hunt  v. 

■*i  Pennsylvania  li.  R.  Co.  v.  St.  Louis  Blackburn,  127  U.  S.  774  ;  Stevenson  v. 

A.  &  T.  H.  R.  R.  Co.,  116  U.  S.  472.  Barbour,  140  U.  S.  48  ;  Boston  M.  Co.  v 

42  Supreme    Court    Rule  21 ;    Circuit  Eagle  M.  Co.,  115  U.  S.  221. 

Court  of  Appeals  Rules  11,  24.  *«  Treat  v.  Jemison,  131  U.  S.  CXXXV. 

*•'  Supreme   Court    Rule    21 ;    Circuit  *^  Supreme  Court  Rule  17. 
Court  oi  Appeals  Rules  11,  24. 
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When  a  case  is  reached  and  no  appearance  is  entered  for  either 
party,  the  case  is  dismissed  at  the  cost  of  the  plaintiff.^^  A 
printed  argument  filed  on  behalf  of  either  party  is  equivalent  to 
an  appearance  on  his  behalf.*^ 

When  no  counsel  appears  in  the  argument  for  either  of  the 
parties  and  no  printed  brief  or  argument  has  been  filed  on  his 
behalf,  only  one  counsel  will  be  heard  for  the  adverse  party .^'^ 
Otherwise,  each  party  is  entitled  to  be  heard  by  two  counsel  and 
no  more,  except  by  leave  of  the  court.^^  Two  hours  on  each 
side  is  allowed  on  the  argument  of  an  appeal  or  writ  of  error, 
and  one  hour  on  the  argument  of  a  motion.^^  gy  leave  of  the 
court  granted  before  the  argument  begins  more  time  may  be 
allowed.'^^  The  time  may  be  apportioned  between  counsel  on 
each  side  at  their  discretion ;  but  a  fair  opening  of  the  case  must 
be  made  by  the  party  having  the  opening  and  closing  argu- 
ments.^* The  plaintiff  in  error  or  appellant  is  entitled  to  open 
and  conclude  the  case.^^  When  there  are  cross-appeals,  they  are 
argued  together  as  one  case,  and  the  plaintiff  below  has  the 
right  to  open  and  conclude  the  argument.^^  No  persons  not 
appearing  in  the  record  have  the  right  to  be  heard  on  an  appeal 
or  writ  of  error,^"  but  the  assignee  of  a  bankrupt  may  be  heard, 
as  well  as  the  banl^rupt,  on  a  writ  of  error  brought  by  the  trans- 
cript of  which  the  assignee  is  entitled  to  the  benefit.^^  Where 
two  cases  involve  the  same  question  the  appellate  court  may 
direct  that  they  be  argued  together.^^  jj-^  ^  case  in  which  the 
United  States  is  a  party,  the  court  will  rarely  hear  counsel  em- 
ployed by  another  executive  department  in  opposition  to  the 
Attorney-General  or  his  representative.^'^  Appellees  who  have 
perfected  no  cross-appeal  cannot  be  heard  except  in  support  of 
the   decree   below.^^     Where    a   board  of  county  commissioners 


*8  Supreme  Court  Rule  18.  ^^  Supreme   Court    Rule    22 ;    Circuit 

*9  Supreme  Court  Rule  20.  Court  of  Appeals  Rule  25. 

6'5  Supreme   Court    Rule    21;    Circuit  ""^  Supreme   Court    Rule    22;    Circuit 

Court  of  Appeals  Rule  24.  Court  of  Appeals  Rule  25. 

"Supreme   Court    Rule    21;    Circuit  5?  jijjrrison  i-.  Nixon,  8  Pet.  483 ;  U.  S. 

Court  of  Appeals  Rule  24,25.  v.  Patterson,  15  How.  10;    The  Mabey, 

5i  Supreme  Court  Rules  22  and  6 ;  Cir-  10  Wall.  419;   The  William  Bagaley  v. 

cuit  Court  of  Appeals  Rules  25  ami  21.  U.  S.,  5  Wall.  377. 

53  Supreme    Court    Rule    22;    Circuit  ^s  Hill  r.  Hardinfr,  107  U.  S.  6.31. 

Court  of  Appeals  Rule  25.  ^^  Ableman  v.  Bootii,  18  How.  479. 

5^  Supreme   Court    Rule    22;    Circuit  eu  The  Gray  Jacket,  5  Wall.  370, 

Court  of  Appeals  Rule  25.  "  The    Slavers,    2    Wall.  383;    The 
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alone  brought  a  writ  of  error  to  an  order  for  a  mandamus  against 
them  and  the  clerk  and  treasurer  of  the  county,  who  did  not  join 
in  the  writ,  the  board  was  not  allowed  to  allege  an  error  affect- 
ing the  clerk  and  treasurer  but  not  the  board.*^^  The  appellate 
court  may  refuse  to  hear  argument  in  support  of  a  writ  of  error 
in  a  criminal  case  where  the  plaintiff  in  error  has  put  himself 
beyond  the  reach  of  process  of  the  court  below.^^  On  an  appeal 
from  an  order  upon  a  petition  for  the  writ  of  habeas  corjms, 
where  the  petitioner  had  in  pursuance  of  the  order  been  placed 
without  the  jurisdiction  of  the  court  and  of  the  United  States, 
the  Supreme  Court  dismissed  the  writ  without  an  examination 
into  its  merits.^^ 

§  492.  Rehearings.  No  rehearing  or  reargument  will  be  al- 
lowed when  not  applied  for  till  after  the  term  at  which  a  cause 
is  decided.!  Nor,  at  least  in  an  equity  case,  after  the  cause  has 
been  remitted  to  the  court  below,^  unless  the  mandate  has  been 
recalled.^  Nor,  after  the  decision  of  any  case,  unless  a  justice  who 
concurred  in  the  decision  moves  for  a  rehearing,  even  if  the  court 
were  equally  divided  ;'^  and  not  then  unless  the  proposition  receives 
the  support  of  a  majority  of  the  court.^  The  proper  practice  for 
a  party  who  desires  a  rehearing  is  to  submit  without  argument 
a  brief  printed  or  written  petition  or  suggestion  of  the  points 
thought  important.^  If  upon  such  petitioner's  suggestion,  any 
judge  who  concurred  in  the  decision  thinks  proper  to  move  for 
a  rehearing,  the  motion  will  be  considered.^  Otherwise  the  motion 
will  be  denied  as  of  course.^    No  reply  to  the  application  is  al- 

Stephen    Morgan,  94   U.  S.   599;    Lou-  ^  Kjilian  u.  Ebbinghaus,  111  U.  S.  798; 

don  V.  Taxing  District  of  Shelby  County,  Ex  parte  Crensliaw,  16  Pet.  119  ;  U.  S.  v. 

104   U.  S.  771 ;    Gage  v.  Pumpelly,   115  Gomez,  23  How.  326. 

U.  S.  454.  *  Brown  v.  Aspden,  14  How.  25 ;  U.  S. 

62  Cherokee  County  Comm'rs  v.  Wil-  v.  Knight,  1  Black,  488 ;  Public  Schools 
son,  109  U.  S.  621.  See  Indiana  Southern  v.  Walker,  9  Wall.  003  ;  City  of  Shreve- 
R.  R.  Co.  V.  Liverpool,  L.  &  G.  Ins.  Co.,  port  v.  Holmes,  125  U.  S.  694;  Supreme 
109  U.  S.  168.  Court  Rule  30  ;  Circuit  Court  of  Appeals 

63  Smith  V.  U.  S.,  94  U.  S.  97.  Rule  20. 

6*  Cheiong  Ah  Moy  v.  U.  S.,  113  U.  S-         ^  Ambler  v.  Whipple,  23  Wall.  278. 
216.  6  Public   Schools  V.  Walker,  9  Wall. 

§  492.    1  Hudson  v.  Guestier,  7  Cranch,  603. 
1  ;  Supreme  Court  Rule  30;  Circuit  Court  '  Public  Schools  v.  Walker,  9  Wall. 

of  Appeals  Rule  29.  603. 

2  Browder  v.  McArthur,  7  Wheat.  58  ;         «  Public  Schools  v.  Walker,  9  Wall 

Sibbald  v.  U.  S.,  12  Pet.  488;  Washing-  603. 
ton  Bridge  Co.  v.  Stewart,  3  How.  413 ; 
Peck  V.  Sanderson,  18  How.  42. 
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lowed  to  the  other  side;  nor  does  the  court  usually  write  an 
opinion  when  the  petition  is  denied.^  If  the  hearing  in  the  ap- 
pellate court  was  on  an  imperfect  record,  and  a  large  part  of  the 
material  evidence  which  was  before  the  court  below  was  omitted 
from  the  transcript,  and  there  was  no  laches  on  the  part  of 
the  appellee  in  failing  to  examine  and  perfect  the  record  be- 
fore the  hearing,  a  strong  case  for  a  reargument  is  presented.^^ 
A  rehearing  was  granted  on  the  ground  that  the  decree  brought 
up  bj  the  appeal  was  not  the  one  recited  in  the  prayer  for  an 
appeal,  but  one  rendered  subsequently  thereto,  and  merely  in 
execution  of  it,  so  that  the  parties  might  present  all  the  ques- 
tions which  arose  both  on  the  original  transcript  and  upon  the 
transcript  as  corrected.^^  A  rehearing  was  refused  when  the 
application  was  based  on  the  ground  that  the  record  of  another 
suit,  the  decree  in  which  had  not  been  pleaded  and  was  not  ren- 
dered upon  the  merits,  should  be  embodied  in  the  transcript.^ 
A  rehearing  will  not  be  granted  because  the  court  misquoted 
testimony  in  its  opinion,  where  such  misquotation  did  not  affect 
the  result. ^^  A  rehearing  on  appeal  cannot  be  granted  for  newly 
discovered  evidence.^*  A  renewal  of  a  motion  for  a  rehearing 
which  has  been  denied,  made  after  the  close  of  the  term  at  which 
the  decision  was  rendered,  and  for  the  same  reasons  as  the  former 
motion,  is  not  in  order,  and  does  not  commend  itself  to  the  favor- 
able consideration  of  the  court.^^ 

§  493.  Further  Proof  on  Appeal.  —  On  an  appeal  in  equity  no 
new  evidence  can  be  taken  either  below  or  above  for  the  consid- 
eration of  the  appellate  court.^  The  same  rule  applies  to  proceed- 
ings on  writs  of  error  to  review  judgments  at  common  law.  On 
an  appeal  from  a  decree  in  admiralty  in  a  prize  case,  further 
proof  may  be  received  by  the  order  of  the  appellate  court.^  It 
is  the  practice  of  the  Supreme  Court  in  prize  cases  to  hear  the 
cause  in  the  first  instance  upon  the  evidence  transmitted  from 

9  Ambler  v.  Whipple,  2.3  Wall.  278.  "  Williams  ".  Conger,  131  U.  S.  .31)0. 

10  Ambler  v.  Whipple,  23  Wall.  278.  §  493.      i  Holmes  v.  Trout,  7  Pet.  171 ; 

11  Chicago  &  V.  R.  R.  Co.  v.  Fosdick,  Mitchel  v.  U.  S.,  9  Pet.  711 ;  Pacific  R.  R. 
106  U.  S.  47,  80.  Co.  of  Mo.  v.  Ketclium,  95  U.  S.  1 ;  Boone 

12  Morgan  County  v.  Allen,  103  U.  S.  v.  Chiles,  10  Pet.  177. 

515.  ^  The  Lady   Pike,  21   Wall.   1  ;   The 

"  Torrent  v.  Duluth  Lumber  Co.,  .32  Samuel,  1  Wheat.  9  ;  The  Mary,  8  Cranch, 

Fed   R.  229.  .388;   Tlie   Adeline,  9  Cranch,  244;  The 

1*  Maxwell  Land  Grant  Case,  122  U.  S.  Atalanta,  3  Wheat.  409. 
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the  court  below ;  and  then  to  decide  upon  that  evidence  whether 
it  is  proper  to  allow  further  proof.^  An  order  for  further  proof 
is  always  made  with  extreme  caution,  and  only  where  the  ends  of 
justice  clearly  require  it,*  Upon  a  motion  for  further  proof  in 
the  appellate  court,  some  excuse  satisfactory  to  the  court  should 
be  sliown  for  the  failure  to  offer  the  proof  in  the  court  below.° 
Where  the  evidence  as  it  stood  was  not  in  the  oi)inion  of  the 
court  susceptible  of  any  satisfactory  explanation  by  the  party  de- 
siring an  order  for  further  proof,  the  order  was  refused.*" 

Where  the  court  looked  into  the  further  proof  offered,  and  on 
comparing  it  with  the  evidence  already  in  the  case  was  of  the 
opinion  that  it  would  be  totally  incompetent  to  make  out  a  title 
in  the  party,  his  application  for  further  proof  was  rejected."  The 
suppression  of  papers,  where  it  appears  to  have  been  intentional 
and  fraudulent  and  attended  with  other  suspicious  circumstances, 
is  good  cause  for  refusing  further  proof ;  but  where  the  suppres- 
sion appears  to  be  owing  to  accident  or  mistake,  and  no  other  sus- 
picious circumstances  appear  in  the  case,  other  proof  may  be 
allowed.^  The  claimant  forfeits  all  right  to  offer  further  proof 
by  a  guilty  concealment  of  the  same  in  his  first  affidavit  and 
claim.^  Further  proof  will  usually  be  ordered  by  the  Supreme 
Court  in  a  prize  cause,  where  the  national  character  and  proprie- 
tary interest  of  goods  recaptured  do  not  distinctly  appear. i*^  Affi- 
davits to  be  used  as  further  proof  in  a  prize  cause  are  usually 
taken  by  a  commission. ^^  On  further  proof  the  affidavit  of  the 
claimant  is  indispensably  necessary. ^^  Where  affidavits  are  pre- 
sented to  show  that  the  testimony  of  witnesses  on  which  the  decree 
was  rendered  was  obtained  by  a  corrupt  agreement  to  pay  them 
money,  of  which  the  appellant  had  no  knowledge  at  the  time  of 
the  trial,  a  commission  was  ordered  to  take  the  testimony  of  those 
witnesses.^^  Where  an  order  for  further  proof  is  made,  and  the 
party  disobeys  the  injunctions  or  neglects  to  comply  with  them,  a 
court  of  prize  will  usually  consider  such  neglect  as  contumacy, 
leading  to  presumptions  fatal  to  his  claims. ^'^ 

3  The  London  Packet,  2  Wheat.  37L  ^  The  Gray  Jacket,  5  WalL  342. 

*  Tlie  Gray  Jacket,  5  Wall.  342.  i^  The   Adeline,   9   Cranch,  244 ;  The 

5  The  Mabey,  10  Wall.  419.  Atalanta,  3  Wheat.  409. 

6  The  Hazard  v.  Campbell,  9  Cranch,  "  The  London  Packet,  2  Wheat.  371. 
205.  1-  The  Venus,  5  Wheat.  127. 

T  The  Euphrates,  8  Cranch,  885.  i*  The   Western  ^letropolis,  12  Wall 

8  The    St.    Lawrence,  8  Cranch,  434;  389. 

The  Fortunn,  2  Wiieat.  IGl ;  The  Fortuna,  i*  The  La  Nereyda,  8  Wheat.  108. 
3  Wheat.  236. 
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Further  proof  cannot  be  admitted  until  the  cause  is  heard,  but 
where  upon  the  opening  it  appears  to  be  a  case  for  further  proof, 
further  proof  may  be  admitted  immediately,  unless  it  appears  that 
the  other  party  should  be  allowed  to  produce  further  proof  also.^^ 
In  a  prize  cause  the  captors  are  competent  witnesses  upon  an 
order  for  further  proof,  where  the  benefit  of  it  extended  to  both 
parties. 1^  A  second  order  for  further  proof  may  be  made  when 
the  further  proof  furnished  in  obedience  to  the  first  order  is  not 
satisfactory.!' 

§  494.  Decisions  on  Writs  of  Error  and  Appeals.  —  On  pro- 
ceedings upon  a  writ  of  error  to  a  State  Court  the  Supreme  Court 
may  reverse,  modify,  or  affirm  the  judgment  or  decree  below ; 
and  has  discretionary  power  to  award  execution,  or  remand 
the  case  to  the  court  to  which  the  writ  of  error  issued.^  The 
Supreme  Court  may  affirm,  modify,  or  reverse  any  judgment, 
decree,  or  order  of  a  Circuit  Court  or  District  Court,  lawfully 
brought  before  it  for  review,  or  may  direct  such  judgment, 
decree,  or  order  to  be  rendered,  or  such  further  proceedings  to 
be  had  by  the  inferior  court,  as  the  justice  of  the  case  may  re- 
quire.2  Neither  the  Supreme  Court  nor,  it  seems,  a  Circuit  Court 
of  Appeals  has  power  to  issue  execution  in  a  cause  brought  up 
from  a  Circuit  or  District  Court,  but  must  send  a  special  mandate 
to  the  inferior  court  to  award  execution  thereupon.^  Whenever 
on  appeal  or  writ  of  error,  or  otherwise,  a  case  coming  directly 
from  a  District  Court  or  Circuit  Court  is  reviewed  or  determined 
in  the  Supreme  Court,  the  cause  must  be  remanded  to  the  proper 
District  or  Circuit  Court,  for  further  proceedings  to  be  taken 
in  pursuance  of  such  determination.*  Whenever  on  appeal  or 
writ  of  error,  or  otherwise,  a  case  coming  from  a  Circuit  Court 
of  Appeals  is  reviewed  and  determined  in  the  Supreme  Court, 
the  cause  must  be  remanded  to  the  proper  District  or  Circuit 
Court  for  further  proceedings  in  pursuance  of  such  determina- 
tion.^ Whenever  on  appeal  or  writ  of  error,  or  otherwise,  a  case 
coming  from  a  District  or  Circuit  Court  is  reviewed  and  deter- 
mined in  a  Circuit  Court  of  Appeals,  in  a  case  in  which  the  deci- 

16  The  Vcnu9,  1  Wheat.  112.  8  u.  S.  R.  S.  §  701 ;  26  St.  at  L.  ch.  517, 

16  Tlie  Anne,  3  Wheat.  4.35.  §§  10,  11,  p.  829. 
"  The  France8,  8  Cranch,  348.  *  20  St.  at  L.  ch.  517,  §  10,  p.  829. 

§  494.     1  U.  S.  li.  S.  §  709.  8  26  St.  at  L.  ch.  517,  §  10,  p.  829. 

2  U.  S.  K.  S.  §  701 ;  26  St.  at  L.  ch.  517, 
§§10,  11,  p.  829. 
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sion  of  the  Circuit  Court  of  Appeals  is  final,  the  cause  must  bo 
remanded  to  such  District  or  Circuit  Court  for  further  proceed- 
ings to  be  taken  in  pursuance  of  such  decision.^  The  same  rules 
apply  to  the  review  by  the  Supreme  Court  of  the  final  judgments 
and  decrees  of  the  Supreme  Court  of  the  District  of  Columbia, 
the  Court  of  Claims,  and  the  Court  of  Private  Land  Claims ;  and 
to  the  review  by  the  Supreme  Court  and  the  Circuit  Courts  of 
Appeals  of  the  final  judgments  and  decrees  of  the  Supreme  Courts 
of  the  Territories,  and  of  the  United  States  Court  in  the  Indian 
Territory.' 

Where  the  appellate  court  is  equally  divided,  the  judgment  or 
decree  of  the  court  below  is  affirmed  upon  the  point  as  to  which 
there  is  a  division.^  In  such  a  case  the  appellate  court  cannot 
change  the  decree  of  the  court  below  in  any  respect ;  nor  exercise 
any  discretionary  power  to  allow  interest  on  the  affirmance.^  In 
case  of  a  division,  the  appellate  court  will  usually  hand  down  no 
opinion  ;  ^*^  and  the  decision  is  not  to  be  considered  as  settling  any 
principle.^i 

In  general,  the  appellate  court,  when  reversing  a  judgment  at 
common  law,  will  order  a  new  trial,^^  and  when  reversing  a  decree 
in  equity  or  admiralty,  will  direct  the  entry  of  a  decree  below, 
finally  disposing  of  the  matters  in  litigation.^^  A  new  hearing 
will  not  be  ordered  where  evidence  was  erroneously  admitted  on  a 
hearing  in  equity,  or  on  a  trial  before  a  judge  without  a  jury  ;  but 
the  appellate  court  will  render  such  judgment  in  the  case  as  may 
be  proper.^*  Where  a  judgment  or  decree  is  reversed  for  want  of 
jurisdiction,  the  appellate  court  will  usually  direct  the  entry  of  a 
judgment  or  decree  of  dismissal,^^  or  in  a  case  originally  brought 
in  a  State  court  will  direct  a  remand,  even  if  it  has  been  stipu- 
lated that  the  case  shall  abide  the  decision  of  another  case.^^ 
Where  all  the  facts  have  been  determined  by  a  special  verdict,  a 

6  26  St.  at  L.  ch.  517,  §  10,  p.  829.  tional  Bank,  112  U.  S.  276  ;  Little  Miami 

7  U.  S.  R.  S.  §  705 ;  26  St.  at  L.  ch.  &  C.  &  X.  R.  Co.  v.  U.  S.,  108  U.  S.  277. 
517,  §§  n,  13,  15,  pp.  829,  830.  "  Blease   v.  Garlingrton,  92   U.   S.    1; 

8  Tiie  Antelope,  10  Wlieat.  66 ;  Wash-  Penliallow  v.  Doane,  3  Dallas,  54 ;  Wick- 
ington  Bridge  Co.  v.   Stewart,   3   How.  liffe  v.  Owings,  17  How.  47. 

413;  Holmes  r.  Jennison,  14  Pet.  540.  w  Field  v.  U.  S.,  9  Pet.  182  ;  U.  S.  v. 

9  Hemmenway  v.  Fisher,  20  How.  255.     King,  7  How.  833,  854. 

w  Benton  y.  Woolsey,  12  Pet.  27.  i*  Bingham    v.    Cabbot,    3     Dall.    19; 

11  Etting  V.  Bank  of  United  States,  11  Grace  r.  American  Central  Ins.  Co.,  109 

Wheat.  59.  U.  S.  278  ;  B6rs  v.  Preston.  Ill  U.  S.  252. 

1-^  Hudson  V.  Guestier,  6  Cranch,  281 ;  le  Ryder  v.  Holt,  128  U.  S.  526. 
Exchange  National  Bank  v.  Third  Na- 
VOL.  II.  —  26 
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case  stated,  or  findings  below,  and  the  judgment  is  reversed  be- 
cause the  judgment  was  not  in  conformity  with  them,  the  appel- 
late court  will  direct  final  judgment  to  be  entered  in  favor  of  the 
plaintiff  in  error  without  a  new  trial.^"  An  appellate  court  can- 
not modify  a  judgment  upon  a  verdict  by  reducing  the  amount 
of  damages,  and  directing  the  entry  of  a  judgment  in  favor  of 
the  defendant  in  error  for  the  reduced  amount  of  damages.^^ 
The  Supreme  Court  of  a  Territory  may  enter  an  order  directing 
that  a  judgment  be  reversed  and  a  new  trial  had,  unless  the  de- 
fendant in  error  stipulates  to  remit  a  specified  portion  of  the 
damages,  and  that  if  he  does  so  remit  the  judgment  be  affirmed.^^ 
If  the  pleadings  and  the  verdict  clearly  afford  the  means  of  dis- 
tinguishing the  invalid  part  of  the  plaintiff's  claim  from  the  rest, 
the  Supreme  Court  or  the  Circuit  Court  of  Appeals  may  do  the 
same.^*^ 

A  decree  in  equity  may  be  affirmed  in  part  and  reversed  in 
part.21  Where  a  decree  in  equity  is  reversed  for  the  refusal  of  the 
court  below  to  permit  leave  to  file  an  amended  bill  or  other  bill 
not  original,  a  new  hearing  upon  the  new  bill  and  the  subsequent 
proceedings  thereupon  will  be  ordered  below.22  Where  a  decree 
has  been  rendered  below  against  the  plaintiff,  and  the  appellate 
court  is  of  the  opinion  that  the  facts  show  that  he  has  an  equit- 
able title  to  some  relief,  although  not  to  any  relief  upon  the  case 
made  by  the  bill,  the  decree  may  be  reversed,  with  a  direction  that 
the  court  below  allow  the  plaintiff  to  amend,  and  that  such  other 
proceedings  be  had  as  may  be  consonant  with  justice.^^  Analogous 
relief  may  also  be  granted  to  a  defendant  appellant  in  a  proper 
casc^"^  The  appellate  court  may  also  in  such  a  case  affirm  in  part 
the  decree  below,  but  send  a  mandate  directing  the  inferior  court 
to  reopen  its  decree  and  allow  further  proceedings.^^  Where  a  de- 
cree is  reversed  for  a  denial  to  a  party  of  an  accounting,  an  ac- 

1^  National  Bank  v.  Insurance  Co.,  95  21  Elizabeth  v.  American  Nicholson 
U.  S.  673,679;  Allen  v.  St.  Louis  Bank,  Pavement  Co.,  LSI  U.  S.  cxiviii;  Kneo- 
120  U.  S.  20;  Cleveland  Rolling  Mill  Co.  land  v.  American  Loan  &  Tr.  Co.,  136 
V.  Rhodes,  121  U.  S.  255  ;  Fort  Scott  v.  U.  S.  89;  s.  c.  138  U.  S.  509,  511. 
Hickman,  112  U.  S.  150;  Graham  v.  2-  Riddle  r.  Whitehill,  135  U.  S.  621, 
Bayne,  18  How.  60.  640;  Ballard  v.  Searls,130  U.  S.  50. 
18  Kennon  v.  Gilmer,  131  U.  S.  22.  23  Wiggins  Ferry  Co.  v.  Ohio  &  Missis- 
is  Hopkins  1-.  Orr,  124  U.  S.  510 ;  Arkan-  sippi  Ry.  Co.,  142  U.  S.  39(5;  Croclcet  r. 
sas  Val.  L.  &  C.  Co.  v.  Mann,  130  U.  S.  09.  Lee,  7  Wlieat.  522  ;  Watts  r.  Waddle,  6 

2"  Bank    of   Kentucky    v.    Ashley.    2  Pet.  389. 

Pet.  327.     But  see  Wilson  v.  Everett,  139  24  Crocket  v.  Lee,  7  Wheat.  522. 

U.  S.  610.  ^^  Watts  V.  Waddle,  6  Pet.  389. 
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counting  will  be  ordered  below.^^  A  new  hearino;  below  will  not 
be  ordered  for  the  improper  exclusion  of  evidence  in  a  case  in 
equity .2"  The  excluded  evidence  in  a  case  in  equity  must  appear 
on  the  record,  so  that  the  appellate  court,  if  it  thinks  it  should 
have  been  admitted,  may  direct  the  entry  below  of  such  a  decree 
as  it  shows  to  be  proper.^^ 

Upon  a  writ  of  error  or  appeal,  the  appellate  court  will  review 
any  decision  upon  an  interlocutory  application  appearing  on  the 
record,  whereby  the  rights  of  the  plaintiff  in  error  or  appellant 
were  injuriously  affected  ;  ^^  such  as  a  decision  on  a  plea  of  abate- 
ment to  a  writ  of  attachment  ;^*^  a  decision  denying  a  motion  to 
remand  seasonably  made,  on  the  ground  that  the  petition  for  a 
removal  was  filed  too  late  or  because  the  case  was  not  removable  ;  ^^ 
on  a  writ  of  error  to  the  judgment  of  a  State  court,  a  refusal' to 
allow  a  removal; 22  i^  ^j^  extraordinary  case  a  denial  of  leave  to 
amend  ;^  an  error  by  the  General  Term  of  the  Supreme  Court  of 
the  District  of  Columbia  in  granting  a  motion  for  a  new  trial,  on 
a  writ  of  error  to  the  final  judgment  after  the  second  trial  ;3^ 
an  order  fining  a  party  for  contempt,  and  directing  that  part  of 
the  fine  be  paid  to  the  opposite  party.^^  The  fact  that  a  prior 
appeal,  which  has  been  dismissed  for  a  failure  to  perfect  the  same, 
or  for  some  other  reason,  was  taken  from  the  interlocutory  order 
or  decree,  does  not  prevent  the  same  from  being  thus  reviewed  on 
appeal  from  the  subsequent  final  decree,^^  unless  such  prior  order 
or  decree  was  in  its  nature  final  and  appealable. ^^  An  appeal 
from  an  order  confirming  a  sale  does  not  bring  up  for  review  a 
decree  denying  a  motion  to  dismiss  the  bill.^^ 

A  judgment  or  order  on  a  collateral  question  arising  on  the 
suggestion  of  a  party  not  on  the  record,  who  has  himself  sued  out 

26  Chouteau  v.  Barlow,  110  U.  S.  238.  But   see    National    Bank    v.   Carpenter, 

27  Blease  v.  Garlington,-92  U.  S.  1.  101  U.  S.  567,  568;  Gormley  v.  Bunyan, 

28  Blease   i'.  Garlington,  92   U.   S    1 ;  138  U.  S.  623,  634.     Supra,  §  168. 
SMpm,  §  284,  note  17.  34  Coughlin  v.    District  of   Columbia. 

29  Buckingham   v.   McLean,   13   How.  106  U.  S.  7. 

150;  Fitzpatrick  v.  Flannagan.  106  U.  S.  85  Worden  v.  Searla,  121  U.  S.  14,  26. 

648;  Riddle  v.  Whitehill,  135  U.  S.  621.  See  supra,  §  344. 

^  Fitzpatrick  v.  Flannag.an,  106  U.  S.  86  Buckingham   v.   McLean,   13   How. 

648.     But  see  Leitensdorfer  v.  Webb,  20  150. 

How.  176.  87  Hill    V.    Chicago   &    E.  R.   R.  Co., 

81  Edrington  v.  Jefferson,  111  U.  S.  140  U.  S.  52.  See  Porter  v.  Pittsburg 
770.  Bessemer  Steel  Co.,  120  U.   S.  649;   sir 

82  Marshall  r.  Holmes,  141  U.  S.  589.  pra,  §§  318,  480. 

See  supra,  §  349.  88  Turner  v.    Farmers'   Loan  &  Trust 

83  Riddle  r.  Wliitohill,  1.35  U.   S.  621.     Co.,  106  U.  S.  5.52. 
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no  writ  of  error,  cannot  be  thus  reviewed.^^  Where  a  suit  origi- 
nally in  equity  was  transferred  by  consent  to  the  common-law 
side  of  the  court  below,  a  bill  of  exceptions  does  not  bring  up  for 
revision  proceedings  prior  to  such  transfer.'*'^  As  a  general  rule, 
no  judgment  or  decree  will  be  reversed  upon  an  objection  not 
raised  below.*^  It  is  too  late  to  object  in  the  Supreme  Court  for 
the  first  time  that  an  appeal  below  was  heard  at  chambers,  and  not 
in  open  court.*^  It  is  too  late  to  object  in  the  appellate  court  for 
the  first  time  that  the  action  is  improper  in  form,^^  that  the  evi- 
dence shows  usury  ;^^  that  there  was  a  misnomer  of  the  plaintiff  ;*5 
that  there  was  an  insufificient  replication,*^  or  no  replication,^'^ 
when  the  case  was  tried  as  if  the  issues  were  properly  raised  ;  that 
there  was  a  defect  in  pleading  which  was  cured  by  the  verdict,*^  or 
findings  *^  below ;  that  a  fact  in  issue  essential  to  the  judgment 
was  not  proved,  when,  for  all  that  appears,  proof  might  have  been 
offered  had  the  objection  been  seasonably  made;^*^  that  a  Mexican 
grant  was  fictitious ;  ^^  that  errors  then  excepted  to  were  made  on 
the  trial  of  an  issue  directed  by  a  court  of  equity,  when  the  ex- 
ceptions were  not  brought  to  the  attention  of  the  court  of  equity 
after  the  trial ;  °2  that  the  proof  varied  from  the  pleadings,  when 
the  objection  might  have  been  obviated  if  taken  below  ;  ^  that 
evidence  was  improperly  admitted  when  no  exception  to  its  admis- 

39  Bayard  v.  Lombard,  9  How.  530.  *~  Roberts  i-.  Reilly,  116  U.  S.  80. 

*'^  Nations  v.  Johnson,  24  How.  195.  *^  Marine  Bank  v.  Fulton  Bank,  2  Wall. 

41  Barrow  v.  Reab,  9  How.  366;  La-  252. 

throp  V.  Judson,  19  How.  66  ;  Ins.  Co.  of  **  Ewing  v.  Howard,  7  Wall.  499. 

Va.  Valley  v.  Mordecai,  22  How.  Ill;  *^  Breedlove  ?;.  Nicolet,  7  Pet.  418. 

De    Sobry   v.    Nicholson,    3   Wall.    420;  ^^  Erskine  y.  Hohnbach,  14  Wall.  613. 

Clements  v.  Moore,  6  Wall.  299  ;  Tome  *'  Fretz  v.  Stover,  22  Wall.  198 ;  Laber 

I'  Dvibois,  Id.  548  ;  The  Georgia,  7  Wall.  v.  Cooper,  7  Wall.  565  ;  Nauvoo  v.  Ritter, 

32;   Laber  v.  Cooper,  Id.  565;  Alviso  v.  97  U.  S.  389  ;  Central  Nat.  Bank  of  Balti- 

United  States,  8  Wall.  337  ;  The  Eagle,  more  v.  Conn.  Mutual  Life  Ins.  Co  ,  104 

Id.    15 ;     Express    Co.    v.    Konntze,    Id.  U.  S.  54.     See  supra,  §  157a. 

342  ;   Nat.   Bank   v.  Kentucky,   9  Wall.  ^^  De  Sobry  v.  Nicholson,  3  Wall.  420 ; 

353;    Rogers  r.    Ritter,    12   Wall.    317;  Coffey  «.  U.  S.,  116  U.  S.  436. 

Klein   v.    Russell,   19   Wall.   433;  Wood  ^«  The   Vaughan    and    Telegraph,   14 

County  V.  Lackawanna,  I.   &  C.  Co  ,  93  Wall.  2-58. 

U.  S.  619 ;  Wheeler  v.  Sedgwick,  94  U.  S.  ^'^  O'Reilly  v.  Campbell,  116  U.  S.  418. 

1 ;  Flournoy  v.  Lastrapes,  131  U.  S.  clxi. ;  ^^  U.  S.  v.  Larkin,  18  How.  557. 

United    States    v.   Morgan,    131    U.   S.  ^-  Brockett  v.  Brockett,  3  How.  691  ; 

clxiv. ;  Wilson  v.  McNamee,  102  U.  S.  572 ;  McLaughlin  v.  Bank  of  Potomac,  7  How. 

Springer  i-.  United  States,  Id.  586  ;  Wood  220. 

V.  Weimar,  104  U.  S.  786  ;  Clark  v.  Frede-  ^*  Roberts  v.  Graham,  6  Wall.  578. 
ricks,  105  U.  S.  4 ;  Morrill  v.  Jones,  106 
U.  S.  466;  Union  Pac.  R.  Co.  i;.  Myers 
tPacific  R.  R.  Removal  Cases),  115  U.  S.  1. 
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sion  on  the  same  ground  was  taken  on  the  trial ;  °*  that  a  depo- 
sition read  in  evidence  without  objection  was  taken  too  late  ;  ^^ 
that  instructions  to  the  jury  wei'e  erroneous  when  no  exception 
was  taken  to  them  at  the  timc.^*'  It  was  held  that  where  the 
only  question  raised  on  the  trial  was  whether  certain  cotton  ties 
were  subject  to  duty  as  "  band  iron "  or  as  "  manufactures  of 
iron,"  the  plaintiff  in  error  could  not  claim  in  the  appellate 
court  for  the  first  time  that  they  belonged  to  another  class  sub- 
ject to  a  different  duty.^^ 

A  judgment  or  decree  will  be  reversed  for  want  of  jurisdiction 
below,  by  the  appellate  court  of  its  own  motion,  although  the 
objection  is  not  raised  by  the  parties  below  or  above.^^  The 
appellate  court  may  refuse  to  order  the  dismissal  of  a  bill  because 
the  plaintiff  has  an  adequate  remedy  at  law,  when  this  objection 
was  not  taken  below  ;^^  but  it  has  the  power  to  reverse  a  decree 
upon  appeal  on  this  ground,  although  the  point  was  not  raised 
below.^o  Where  the  decision  of  the  Federal  Court  below  was  based 
upon  a  statute  which  had  been  repealed,  it  will  be  reversed  al- 
though the  repeal  was  not  brought  to  the  attention  of  the  inferior 
court.^^  Where  an  indispensable  party  to  a  suit  in  equity  has 
been  omitted,  the  decision  may  be  reversed  although  the  objection 
was  not  taken  below. ^^  An  objection  appearing  upon  the  record 
at  common  law,  which  would  have  been  fatal  on  a  motion  in  ar- 
rest of  judgment,  or  on  a  general  demurrer,  is  equally  fatal  upon 
a  writ  of  error  although  not  raised  below.^^  An  omission  to  allege 
notice  of  protest  in  a  declaration  against  an  indorser,^*  and  a 
plea  of  no7i  assumpsit  to  a  declaration  in  tort,  were  held  errors 
for  which  the  respective  judgments  should  be  reversed,  although 

54  Hinde  v.  Lon^worth,  II  Wheaton,  ^u  Lewis  v.  Cocks,  23  Wall.  466; 
Iftf);  Pennock  v.  Dialojiue,  2  Pet.  1;  Oelrichs  v.  Spain,  15  Wall.  211;  Reynes 
Nelson  v.  Woodruff,  1  Black,  156;  Cu-  v.  Dumont,  130  U.  S.  .354,  395;  Allen 
cullu  ('.  Emmerling,  22  How.  83.  v.  Pullman's  Palace  Car  Co.,  139  U  S. 

55  Ray  V.  Smith,  17  Wall.  411.  658. 

5«  Castle  V.  Bullard,  23  How.  172;  Bur-  6i  Fourth  National  Bank  v.  Francklyn, 

ton  V.  West  Jersey  Ferry  Co.,  114  U.  S.  120  U.  S.  747,  751. 

474.  62  Coiron  i-.  Millaudon,  19  How.  113; 

67  Badger !;.  Ranlett,  106  U.  S.  255.  Hoe  v.  Wilson,  9  Wall.  501.     See  supra, 

58  Grace  v.  American  Central  Insurance  §§  5.3,  01. 

Co.,  109  U.  S.  278;  Bors  v.  Preston,  HI        ea  siacum  i'.  Pomery,  6  Cranch,  221 ; 

U.  S.  252;  Pennsylvania  R.  R.  Co.  v.  St.  Garland  v.  Davis,  4  How.  131  ;  McAllister 

Louis,  A.  &  T.  H.  R.  R.  Co.,  116  U.  S.  472.  v.  Kuhn,  96  U.  S.  87  ;  Cragin  r.  Lovell, 

59  Wylie  y.  Coxe,  15  How.  415  :  Crosby  109  U.S.  194;  Coffey  i;.  United  States, 
V.  Buchanan,    23  Wall.  420;    Reynes  v.  116  U.  S.  436. 

Dumont,  130  U.  S.  354.     Supra,  §110.  '^^  Shiciun  v.  Pomery,  6  Cranch,  221. 
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the  objection  was  in  neither  case  raised  below,  and  in  the  latter 
case  was  not  raised  by  counsel  for  the  plaintiff  in  error.^^  Where 
there  was  a  combination  of  errors  of  a  grave  character,  includ- 
ing the  filing  of  an  amended  bill  after  issue  without  leave  of  court; 
a  reference  to  an  auditor  which  was  not  revoked  nor  apparently 
terminated  before  the  final  decree ;  a  failure  to  file  a  replica- 
tion to  either  of  the  answers ;  and  a  petition  "  by  way  of  cross- 
bill," naming  no  defendants,  seeking  no  process,  and  upon  which 
no  process  was  issued,  but  upon  which  the  final  decree  was  based, 
—  the  Supreme  Court  reversed  the  decree  although  no  objection  on 
any  of  these  grounds  was  raised  below.^^  An  appellant  may  claim 
relief  upon  a  different  theory  from  that  on  which  he  relied  below, 
provided  that  the  pleadings  are  sufficiently  broad  to  support  his 
contention. ^'^ 

A  law  passed  after  a  judgment  in  the  inferior  court,  which 
changes  the  rule  governing  the  case,  if  constitutional,  must  be 
followed  by  the  appellate  court.^^  In  a  case  where,  after  a  sen- 
tence of  condemnation,  the  sale  of  a  vessel  thereunder,  and  the 
payment  of  the  proceeds  to  the  United  States,  the  act  upon  which 
the  condemnation  proceedings  were  based  expired,  the  Supreme 
Court  reversed  the  decree,  and  made  a  general  order  for  the  res- 
titution of  the  property  condemned,  stating  that  the  question 
whether  the  proceeds  of  the  property  should  be  paid  over  to  the 
claimants  was  "  a  matter  to  be  left  to  the  consideration  of  the 
court  below."  ^^  Where  the  act  authorizing  an  appeal  is  repealed 
pending  an  appeal,  the  appellate  court  loses  jurisdiction  of  the 
appeal,  unless  the  jurisdiction  over  pending  appeals  is  reserved  in 
the  repealing  act.™ 

Where,  pending  an  appeal  from  a  decree  on  a  creditor's  bill 
founded  upon  a  previous  decree,  the  previous  decree  was  reversed 
pending  the  appeal,  the  Supreme  Court  remanded  the  cause  to 
the  Circuit  Court,  with  instructions  to  allow  the  appellant,  the 
defendant  below,  to  file  such  supplemental  bill  as  he  might  be 
advised,  in  the  nature  of  a  bill  of  review,  or  for  the  purpose  of 

65  Garland  v.  Davis,  4  How.  131.  Pacific  R.  R.  Co.  v.  Twombly,  100  U.  S. 

ce  Washington  Railroad  v.  Bradleys,  10  78  ;  The  Raciiel  v.  U.  S.,  6  Crancli,  329. 

Wall.  299.  03  Tlie   schooner    Rachel    v.  U.   S.,  6 

"  Wifigins  Ferry  Co.  v.  Ohio  &  Mis-  Cranch,  329,  380. 

sissippi  Uy.  Co.,  142  U.  S.  396.  "'  Baltimore  &  P.  R.  R.  Co.  v.  Grant, 

68  U.  S.  V.  The  Peggy,  1  Cranch,  103;  98  U.  S.  308;  Ex  parte  McCardic,  7  Wall. 

Yeaton  v.  U.  S.,  5  Cranch,  281 ;  Kansas  50G. 
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suspending  or  avoiding  the  decree  upon  the  new  matter  arising 
from  the  reversal  of  the  decree  in  the  former  caseJ^  Where, 
pending  an  appeal  from  a  decree  a  former  decree  in  ttie  same  suit 
on  which  the  latter  was  dependent  was  reversed,  the  Supreme 
Court  held  that  the  second  decree  was  thereby  nullified  by  opera- 
tion of  law,  and  dismissed  the  appeal  therefrom  with  costs  to  the 
aijpellant.''^ 

Where,  pending  a  writ  of  error  from  a  judgment  entered  upon 
a  plea  of  res  adjudicata  by  a  former  judgment  between  the  same 
parties,  such  former  judgment  was  reversed,  the  Supreme  Court 
reversed  the  second  judgmentJ^  Where,  pending  a  writ  of  error 
to  a  judgment  on  a  "  forthcoming  bond  "  to  a  former  judgment 
the  former  judgment  was  reversed,  the  Supreme  Court  said  that 
the  reversal  of  the  second  judgment  would  follow  as  of  course, 
but  that  a  certiorari  was  necessary  to  bring  up  the  execution  upon 
which  the  bond  was  given,  so  as  to  show  the  connection  between 
the  judgments.'* 

Otlierwise  where,  since  the  original  decree,  the  rights  of  the 
parties  have  so  changed  as  to  make  it  improper  to  carry  it  into 
execution,  relief  can  usually  be  had  only  through  some  form  of 
original  proceeding  in  the  court  in  which  the  decree  was  ren- 
dered.'^ 

Where  a  plaintiff  has  voluntarily  become  nonsuit,  he  cannot 
have  the  proceedings  reversed  by  a  writ  of  error."^ 

On  an  appeal  from  a  decree  entered  by  consent,  the  only  ques- 
tion which  can  be  considered  is  whether  the  court  below  had 
jurisdiction  of  the  case  so  as  to  authorize  it  to  enter  any  decree.''' 
Where  an  appeal  is  taken  from  a  decree  entered  upon  an  order 
taking  a  bill  in  equity  as  confessed  by  defendants  for  want  of  an 
answer,  the  only  question  for  the  consideration  of  the  appellate 
court  is  whether  the  allegations  of  the  bill  and  the  proofs  of  ser- 
vice are  sufficient  to  support  the  dccreeJ^ 

As  a  general  rule  the  appellate  court  has  no  power  to  review 

'1  Ballard  v.  Searls,  130  U.  S.  50,  56.         Transportation  Co.  v.  Pullman's  Palace 

72  Chicago  &  Vincennes  R.  R.  Co.  v.     Car  Co.,  139  U.  S.  24,39. 

Fosdick,  106  U.  S.  47,  84,  85.  ■"  Pacific   R.  R.  Co.  v.   Ketchum,  101 

73  Butler  V.  Eaton,  141  U.  S.  240.  U.  S.  289 ;  U.  S.  v.  Babbitt,  104  U.  S.  767. 
7*  Barton  v.  Petit,  7  Cranch,  288.  See  also  Mandeville  v.  Holey,  1  Pet.  136. 
"  Mackallw.  Richards,  116 U.S. 45;  The  "**  Masterson  r.  Howard,  18  Wall.  99; 

Vaughan  and  Telegraph,  14  Wall.  258.         Thomson  r.  Wooster,  114  U.  S.  104  ;  Dob- 
's U.    S.    V.   Evans,   5   Cranch.    280;     son  ^^  Hartford  Carpet  Co.,  114  U.  S.  439; 
Evans  v.  Phillips,  4  Wheat.  73;  Central     O'Hara  v.  MacConnell,  98  U.  S.  150. 
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questions  within  the  discretion  of  the  court  below.'^^  The  mode  of 
conducting  trials,  the  order  of  introducing  evidence,  and  the  times 
when  it  is  to  be  introduced,  are  properly  matters  belonging  to 
the  practice  of  the  trial  court,  with  which  the  appellate  court 
ought  not  to  interfere.^^  So  are  all  questions  as  to  surprise,  as  to 
re-opening  a  case,  or  as  to  the  order  of  proof,^^  To  a  large  ex- 
tent, the  course  and  extent  of  a  cross-examination  of  a  witness  is 
subject  to  the  control  of  the  court  in  the  exercise  of  a  sound  dis- 
cretion ;  and  the  exercise  of  that  discretion  is  not  reviewable  on 
a  writ  of  error.^^  The  decision  of  the  trial  court  as  to  which  party- 
is  entitled  to  the  opening  and  closing  of  the  argument  to  the  jury 
will  not  be  reviewed  by  the  appellate  court.^^  An  allowance  or 
refusal  of  an  amendment  to  a  pleading  is  ordinarily  a  matter  for 
the  discretion  of  the  court  below.^"^  The  refusal  of  the  court 
below  to  allow  new  pleas  to  be  filed  cannot  be  assigned  as  error 
except  in  case  of  a  gross  abuse  of  discretion.^^  The  continuance 
of  a  case  or  the  refusal  to  continue  it  is  in  the  discretion  of  the 
court  to  which  the  motion  is  made.^^ 

The  granting  or  refusal  of  a  motion  for  a  new  trial  either  abso- 
lutely^' or  conditionally,^^  is  within  the  discretion  of  the  court 

"9  Cook  r.  Burnley,  11  Wall.  659  ;  Sils-  86  Woods   v.   Young,  4    Cranch,  237; 

by  iJ.  Foote,  14   How.  218;  Freeborn  v.  Sims  i'.  Hundley,   6  How.   1;  Thompson 

Smith,  2  Wall.  160;  Cheang-Kee  v.  U.  S.,  v.  Selden,  20  How.  194;  McFaul  v.  Ilam- 

3  Wall.   320;  Barton  v.  Forsyth,  5  Wall,  sey,  20  How.   623;  Cook  v.  Burnley,  11 

190.  Wall.  659. 

85  Philadelphia  &  T.  R.  R.  Co.  i-.  Stimp-  ^'  Henderson  v.  Moore,  5  Cranch,  11; 

son,  14  Pet.  448.  Blunt  v.  Smitii,  7  Wheat.  248 ;  M'Lana- 

81  Ames  i;.  Quimby,  106  U.  S   342.  ban  v.   Universal  Ins.    Co.,    1   Pet.  170; 

82  Rea  V.  Missouri,  17  Wall.  582.  But  United  States  v.  Buford,  3  Pet.  12 ;  Life 
see  Fames  v.  Kaiser,  142  U.  S.  488.  &  F.  Ins.  Co.  of  N.  Y.  v.  Wilson,  8  Pet. 

83  Hall  V.  Weare,  92  U.  S.  728 ;  Day  v.  291  ;  Doswell  v.  De  La  Lanza,  20  How. 
Woodworth,  13  How.  363;  Lancaster  v.  29;  Warner  v.  Norton,  20  How.  448; 
Collins,  115  U.  S.  222.  Pomeroy  v.   Bank   of   Indiana,    1    Wall. 

8*  Jenkins  v.  Banning,  23  How.   455;  502;  Freeborn  v.    Smith,   2  Wall.   160; 

Ex  jiurte  Bradstreet,  7  Pet.  634  ;  Wright  Laber  v.  Cooper,  7  Wall.  565 ;   Ewing  v. 

V.  HoUingsworth,  1  Pet.  165;  Spencer  v.  Howard,  7  Wall.  499;  Home  Ins.  Co.  v. 

Lapsley,  20  How.  264.  Barton,  13  Wall.  603;  Erskine  v.  Hohn- 

85  Mandeville  y.  Wilson,  5  Cranch,  15,  bach,    14    Wall.    613;    Republican    Riv 

17  ;    Marine   Ins.   Co.   of   Alexandria  v.  Bridge  Co.  v.  Kansas  P.  R.  Co.,  92  U.  S 

Hodgson,  6  Cranch,  206  ;  U.  S.  r.  Buford.  315  ;  Cambuston  v.  United  States,  95  U 

3  Pet.  12 ;  Dean  v.  Mason,  20  How.  198 ;  S.  285 ;  Young  v.  U.  S.,  95  U.   S.  641 

Spencer   v.   Lapsley,  20  How.   264;  The  Kerr  v.   Clampitt,   95   U.   S.    188;    San 

Aetna  Ins.   Co.  v.  Weide,   9  Wall.   677 ;  Antonio    v.    Mehaffy,    96    U.    S.    312 

Chapman    r.    Barney,    129   U.    S.   677  ;  Newcomb  v.  Wood,  97  U.  S.  581 ;   Kan 

Gormley  v.  Banyan,  138  U.  S.  623,  631.  sas  Pac.  R.  Co.  v.  Twombly,  100  U.  S 


Northern  Pacific  R.  R.  Co.  v.  Herbert,  116  U.  S.  642. 
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below  and  cannot  be  reviewed.^^  Exceptions  to  rulings  on  a  mo- 
tion to  change  the  venue,  are  not  available  on  a  writ  of  error.^ 
The  opening  of  a  default  is  not  subject  to  revision  in  the  appel- 
late court. ^1  It  has  been  held  that  an  appellate  court  cannot 
reverse  an  action  at  common  law  on  the  ground  that  the  dam- 
ages awarded  were  excessive  ;^2  or  that  the  verdict  was  against 
the  weight  of  evidence.^^ 

An  order  directing  a  compulsory  nonsuit  or  a  dismissal  of  a 
complaint  ^'^  may  be  reviewed  by  writ  of  error  to  the  final  judg- 
ment.^^ 

On  appeals  from  the  Court  of  Claims  nothing  can  be  reviewed 
but  questions  of  law.^^  On  appeals  from  the  Court  of  Claims  the 
findings  of  fact  import  absolute  verity  and  conclude  both  parties.^ 
Where  the  Court  of  Claims  sends  up  as  a  part  of  its  findings  of 
facts  all  the  evidence  on  which  an  essential  fact  was  found,  and 
there  is  no  legal  evidence  to  establish  such  fact,  the  Supreme 
Court  must  reverse  the  judgment,  if  the  fact  so  found  is  essential 
to  the  judgment.^^  The  judgment  of  the  Court  of  Claims  as  to 
the  legal  effect  of  the  ultimate  circumstantial  facts  in  a  case  may 
be  reviewed  on  appeal.^^  The  conclusions  of  law  drawn  from 
findings  of  fact  may  be  reviewed.^^'^  Questions  of  law  arising  in 
the  course  of  a  trial  before  the  Court  of  Claims  may  also  be  re- 
viewed upon  appeal.^*^^  Upon  a  question  of  fraud  or  mistake,  the 
Supreme  Court  will  not  go  behind  the  findings  of  fact  of  the  Court 
of  Claims.102 

§  495.  Mandate.  —  The  judgment  of  the  appellate  court  is  em- 
bodied in  a  mandate  which  is  sent  down  to  the  court  whose  pro- 

78;  Boogher  v.  Insurance  Co.,  103  U.  S.  Y.  L.  E.  &  W.  R.  R.  Co.  v.  Winter,  143 

90;   Jones   v.   Buckell,   104   U.    S.   554;  U.  S.  60,  75. 

Embry   v.   Palmer,   107  U.   S.  3 ;  Terre  ^^  Central  Transportation   Co.  v.  Pull- 

Haute  &  Ind.  R.  R.  Co.  v.  Struble,  109  man's  Palace  Car  Co.,  139  U.  S.  24,  39. 

U.  S.  381.  ^^  Elmore   v.  Grymes,    1  Peters,  469; 

89  N.  Y.  L.  E.  &  W.  R.  R.  Co.  v.  Win-  Central  Transportation  Co.  v.  Pullman's 

ter,  143  U.  S.  60,  75  ;  and  authorities  cited  Palace  Car  Co.,  139  U.  S.  24,  39. 

in  notes  80  and  81,  supra.    But  see  Cough-  ^  Mahan  v.  U.  S.,  14  Wall.  109  ;  U.  S. 

lin  V.  District  of  Columbia,  106  U.  S.  7.  v.  Smith,  94  U.  S.  214. 

««  McFaul   V.  Ramsey,  20  How.    523;  ^'^  Desmare  v.  U.  S.,  93  U.  S.  605. 

Cook  r.  Burnley,  11  Wall.  659.  ^^  g.  g.  v.  Clark,  96  U.  S.  37. 

91  United  States  i-.  Estudillo,   1  Wall.  ^  U.  S.  v.  Pugh,  99  U.  S.  265. 

710;  McAllister  r.  Kuhn,  96  U.  S.  87.  i^^  Union  Pacific  R.  Co.  v.  U.  S.,  116 

92  Wilson  V.  Everett,  139  U.  S.  616 ;  U.  S.  154.  See  also  The  Adriatic,  107 
Wabash  R.  R.  Co.  l-.  McDaniels,  107  U.  S.     U.  S.  512. 

454.     But  see  Bank  of  Kentucky  v.  Ash-         ^'i  McClure  v.  U.  S.,  116  U.  S.  145. 
ley,  2  Pet.  327.  i-^'^  U.  S.  v.  Adams,  6  Wall.  101. 

9«  Wilson  V.  Everett,  139  U.  S.  616;  N. 
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ceedings  have  been  reviewed  by  writ  of  error  or  appeal.  Neither 
the  Supreme  Court  nor  the  Circuit  Court  of  Appeals  has  power  to 
issue  execution  on  appeal  or  error  to  the  judgment  or  decree  of  a 
Federal  court.^  A  mandate  may  be  recalled  from  the  inferior 
court,  and  corrected  or  set  aside,  at  the  term  at  which  it  is  issued.^ 
An  application  to  recall  and  correct  a  mandate  cannot  be  made 
after  the  close  of  the  term.^  In  a  case  in  which  the  appellate  court 
had  no  jurisdiction,  it  may  of  its  own  motion  modify  the  judgment 
and  recall  a  mandate  of  affirmance,  pending  the  term  at  which  it 
was  issued,  and  dismiss  the  writ  of  error.*  No  mandate  issues 
without  an  order  from  the  appellate  court,  which  is  usually  granted 
only  on  consent  upon  notice.  It  is  the  practice  in  the  Supreme 
Court  of  the  United  States,  when  no  special  circumstances  are 
shown,  to  issue  no  mandates,  except  immediately  before  the  Feb- 
ruary recess,  and  immediately  before  the  conclusion  of  the  term. 
Where  a  party  has  died  after  argument,^  or  where  an  appeal  or 
writ  of  error  has  been  argued  in  ignorance  of  his  death,^  or  in 
a  case  where  it  is  necessary  to  prevent  an  abatement  which  would 
cause  injustice ;  "*  the  judgment  of  the  appellate  court  may  be 
entered  nunc  pro  tunc  as  of  a  date  prior  to  his  death. 

Where  a  judgment  for  the  payment  of  money  is  affirmed  by  the 
Supreme  Court  upon  a  writ  of  error,  interest  is  awarded  to  the 
defendant  in  error  from  the  day  of  the  judgment  until  its  payment, 
at  the  same  rate  that  similar  judgments  bear  interest  in  the  courts 
of  the  State  where  such  judgment  is  rendered.^  The  same  rule 
applies  to  decrees  for  the  payment  of  money  in  cases  in  equity, 
unless  otherwise  ordered  by  the  appellate  court.^  "  In  cases  in 
admiralty,  damages  and  interest  may  be  allowed  if  specially 
directed  by  the  court."  '^^  Unless  interest  is  included  in  the 
mandate  it  cannot  be  awarded  after  the  affirmance.^^     In  case 

§  495.     1  U.  S.  R.  S.  §  701 ;  26  St.  at  ^  Coughlin   v.  District  of   Columbia, 

L.  ch.  517,  §§  10,  11,  pp.  106  U.  S.  7. 

2  KiUian   V.   Ebbinghaus,    111    U.   S.  8  Supreme   Court   Rule   23;    Circuit 

798;    Ex  parte  Crenshaw,  15  Pet.  119;  Court  of  Appeals  Rule  30;  U.  S.  R.  S. 

U.  S.  V.  Gomez,  23  How.  326.  §  1010;   Perkins  r.  Fourniquot,  U  How. 

8  Schell  V.  Dodge,  107  U.  S.  629 ;  Kil-  328 ;  McNiel  v.  Holbrook,  12  Pet.  84. 

lian  r.  Ebbinghaus,  111  U.  S.  798.  9  Supreme    Court    Rule   23;    Circuit 

*  U.  S.  V.  Gomez,  23  How.  326 ;  Can-  Court  of  Appeals  Rule  30 ;    U.  S.  R.  S. 

non  V.  U.  S.,  118  U.  S.  355;    Ex  parte  §  1010. 

Crenshaw,  15  Pet.  119.  w  Supreme    Court    Rule   23;    Circuit 

5  Clay  V.  Smith,  3  Pet.  411.  Court  of  Appeals  Rule  30;    U.  S.  R.  S. 

«  Bank  of  U.  S.  v.  Weisiger,  2  Pet.  §  1010. 

481.  "  Boyce  v.  Gundy,  9  Pet.  275,  289. 
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interest  is  improperly  allowed  by  the  court  below,  and  the  amount 
of  the  interest  is  insufficient  to  warrant  a  writ  of  error,  the  appel- 
late court  may  compel  the  court  below  by  a  mandamus  to  vacate 
so  much  of  the  judgment  as  awards  interest .^^ 

Where  proceedings  under  the  judgment  or  decree  below  have 
been  stayed,  and  the  appellate  court  considers  that  the  writ  of  error 
or  appeal  was  taken  merely  for  delay,  damages  at  the  rate  of  ten 
per  cent  in  addition  to  the  interest  may  be  awarded.^^  A  less  sum 
than  ten  per  cent  may  also  be  awarded  for  damages  on  an  appeal.^* 
The  power  of  the  Supreme  Court  to  award  the  damages  for  delay  is 
not  confined  to  money  judgments.^^  In  one  case  five  hundred  dol- 
lars damages  were  awarded  for  delay  on  an  appeal  from  a  decree 
for  specific  performance.^^  No  extra  damages  can  be  awarded  when 
an  appeal  or  writ  of  error  is  dismissed  for  want  of  jurisdiction.^" 

Where  a  judgment  or  decree  which  is  reversed  has  been  exe- 
cuted pending  the  writ  of  error  or  appeal,  the  mandate  should 
include  a  direction  to  the  court  below  to  compel  restitution. ^^ 
This  is  so,  even  when  the  reversal  is  because  of  want  of  jurisdic- 
tion of  the  court  below.^^  Restitution  may  be  enforced  by  con- 
tempt proceedings.^*'  Where  a  third  person  has  received  funds  or 
property  of  which  restitution  is  ordered,  he  may  be  obliged  to 
return  the  same,  provided  he  is  within  the  territorial  jurisdiction 
of  the  court,  and  no  equities  on  his  part  would  make  restitution 
improper.-^  It  has  been  held  that  restitution  by  the  United  States 
cannot  be  compelled.-^  Where  the  person  who  is  ordered  to  make 
restitution  has  paid  duties  or  other  charges  thereon,  he  may  be 
allowed  the  amount  so  paid.^^ 

12  In  re  Washington  &  Georgetown  R.  "  West  Wisconsin  R.  R.  Co.  v.  Foley, 
R.  Co.,  140  U.  S.  91.  94  U.  S.  100. 

13  Supreme  Court  Rule  23  ;  Circuit  ^^  Gibbs  v.  Diekma,  1.31  U.  S.  clxxxvi. 
Court  of  Appeals  Rule  30;  U.  S.  R.  S.  lo  Gibbs  y.  Diekma,  131  U.  S.  cLxxxvi. 
§  1010;  Barrow  y.  Hill,  13  How.  54;  Sut-  i^  Gregory  Consolidated  Mining  Co. 
ton  V.  Bancroft,  23  How.  320  ;  Kilbourne  v.  Starr,  141  U.  S.  222,  227. 

V.  State  Savings  Institution,  22  How.  503  ;  is  The  Rachel  v.  U.  S.,  6  Cranch,  329  ; 

Sire  V.  EUithorpe  Air  Brake  Co.,  137  U.  S.  Bank  of  U.  S.  v.  Bank  of  Washington,  6 

679  ;  Gregory  Consolidated  Mining  Co.  v.  Pet.    8  ;    Morris's    Cotton,  8  Wall.  507  ; 

Starr,  141  U.  S.  222 ;  Whitney  v.  Cook,  Ex  parte  Morris,  9  Wall.  605. 

131  U.  S.  cxcvii. ;  Insurance  Co.  v.  Huch-  i^  Northwestern    Fuel   Co.   v.    Brock, 

bergers,  12  Wall.  164  ;    Hennessy  v.  Shel-  139  U.  S.  216. 

don,   12   Wall.  440;   Hall  v.  Jordan,  19  20  ^-^  par^e  Morris,  9  Wall.  605. 

Wall.  271 ;  Peyton  i-.  Heinekin,  131  U.  S.  21  Ex  parte  Morris,  9  Wall.  605, 

ci.;  Jenkins  v.  Banning,  23  How.  455;  22  The  Santa  Maria,  10  Wheat.  431. 

Prentice    v.    Pickersgill,    6    Wall.    511  ;  23  Ex  parte  Morris,  9  Wall.  605.     See 

Campbell  v.  Wilcox,  10  Wall.  421 ;  Amory  The  Schooner  Rachel  v.  U.  S.,  6  Cranch, 

V.  Amory,  91  U.  S.  356.  329. 
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Upon  the  filing  of  the  mandate  in  the  court  below,  that  court 
acquires  jurisdiction  of  the  case.  It  has  been  held  that  on  an 
appeal  from  a  decision  denying  a  writ  of  habeas  corpus,  the  State 
court  is  at  liberty  to  act  as  soon  as  the  judgment  of  the  appellate 
court  has  been  entered,  and  need  not  wait  until  the  mandate  has 
been  sent  down.^  "  Where  in  such  a  case  as  this,  the  State  court 
proceeds  after  final  judgment,  as  here  on  the  appeal  of  the  person 
imprisoned  or  held  in  custody,  but  before  our  mandate  goes  down 
to  the  Circuit  Court,  it  does  so  at  tlie  risk  that  its  orders  may  be 
controlled  and,  if  need  be,  annulled,  if  this  court,  during  the  term, 
should  suspend  or  set  aside  its  own  judgment.  While  it  is  not 
difficult  to  perceive  that  serious  complications  may  sometimes 
arise  where  the  State  court  acts  with  undue  haste,  and  proceeds 
before  the  mandate  of  this  court  is  issued  and  without  any  special 
application  being  made  therefor,  we  do  not  feel  at  liberty  to  declare 
its  action,  taken  after  and  in  conformity  with  the  final  judgment 
here,  to  be  void,  simply  because  it  was  taken  before  the  mandate 
was  sent  down."  ^^  It  has  been  held  at  circuit,  that  the  Statute  of 
Limitations  against  the  right  of  a  purchaser  of  personal  property 
to  sue  for  a  breach  of  warranty  of  title,  begins  to  run  from  the 
time  his  title  is  declared  invalid  by  a  decision  of  the  court  of  last 
resort,  not  from  the  time  when  the  mandate  of  such  court  is  filed 
below.26 

The  inferior  court  is  bound  by  a  decree  of  the  appellate  court, 
and  must  carry  it  into  execution  according  to  the  mandate.^''  It 
has  been  said  that  when  a  mandate  afiirms  the  judgment  or  decree 
of  the  court  below,  that  court  can  only  record  the  order  of  the 
appellate  court,  and  proceed  with  the  execution  of  its  own  decree 
as  affirmed.28  Where  the  Supreme  Court  had  affirmed  a  title  to 
land  in  Florida  according  to  a  particular  survey,  it  was  held 
that  the  court  below  had  no  power  to  open  the  case  for  the  pur- 
pose of  adopting  another  survey.^^  After  a  general  decree,  in 
the  Supreme  Court,  of  restitution  in  a  prize  case,  the  captors  or 
purchasers  under  them  cannot  set  up  in  the  court  below  new 
claims  for  equitable  deductions,  meliorations,  or  charges,  even  if 


«  Tn  re  .lugiro,  140  U.  S.  201.  27  Sibbald  v.  U.  S.,  12  Pet.  488.     See 

2'^  Mr.  Justice  Harlan,  In  /e  Jugiro,  140  also  Campbell  v.  James,  31  Fed.  R.  525. 

U.  S.  201.  290.  28  Durant  v.  Essex  County,  101  U.  S. 

26  Nickles  n.  U.  S.,  42  Federal  Reporter,  55.5. 

767.  2'j  ciiaires  v.  U.  S.,  3  How.  611. 
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such  claims  would  have  been  allowed  had  they  been  asserted 
before  the  original  decree.^*^ 

Where  a  decree  after  an  accounting  was  "  reversed,  and  the  case 
remanded  with  instructions  to  strike  out  allowances  for  rental " 
before  a  certain  date,  and  to  allow  subsequent  rentals,  it  was  held 
that  this  in  effect  affirmed  so  much  of  the  decree  as  allowed  these 
subsequent  rents  ;  that  the  Circuit  Court  had  no  power  to  reopen 
the  inquiry  into  the  accounts;  and  that  interest  on  the  rents  as 
allowed  was  properly  awarded  by  the  Circuit  Court  in  its  decree 
on  the  mandate.-^^  "  While  the  former  decrees  were  in  terms  re- 
versed, and  the  cases  remanded  for  the  entering  of  new  decrees, 
yet  the  terms  of  these  new  decrees  were  specifically  stated,  and  in 
so  far  as  the  separate  and  distinct  matters  embraced  in  the  former 
decrees  were  ordered  to  be  incorporated  in  the  new,  it  is  to  be  re- 
garded as  i^ro  tanto  an  affirmance.  Equity  regards  the  substance, 
not  the  form.  The  rights  of  parties  are  not  to  be  sacrificed  to  tlie 
mere  letter,  and  whether  the  language  used  was  reversed,  modified, 
or  affirmed  in  part  and  reversed  in  part,  is  immaterial.  Equity 
looks  beyond  these  words  of  description  to  see  what  was  in  fact 
ordered  to  be  done."  ^^ 

Where  a  defendant  has  been  decreed  to  pay  the  complainant  the 
amount  due  on  certain  judgments  against  third  persons,  which 
judgments  are  also  binding  on  the  defendant,  and  the  case  is 
remanded  merely  for  the  purpose  of  ascertaining  the  amounts 
that  have  been  paid  on  account  of  such  judgments,  the  judg- 
ments are  not  thereby  opened  for  examination  as  to  errors  or 
irregularities.^^ 

The  State  court  has  no  power  to  dismiss  a  suit  in  equity  on  the 
ground  that  the  plaintiff  has  a  remedy  at  law,  after  the  whole  case 
has  been  decided  in  the  Supreme  Court  and  remanded  for  final 
judgment.-^^  It  is  too  late  to  question  the  jurisdiction  of  the  Cir- 
cuit Court  after  the  cause  has  been  sent  back  by  a  mandate.^^ 
Where  the  judgment  below  has  been  reversed,  and  the  mandate 
directs  that  judgment  be  entered  for  the  defendant  below,  the 


80  The  Santa  Maria,  10  Wheat.  431.  33  cjty  of   New   Orleans   v.   Gaines's 

3i  Kneeland  v.  American  Loan  &  Trust  Admr.,  138  U.  S.  595. 

Co.,  136  U.  S.  89,  103  ;  s.  c.  138  U.  S.  509.  ^  Tyler  v.  Magwire,  17  Wall.  253. 

3-  Mr.  Justice  Brewer  in  Kneeland  v.  ^  Skillern   v.    May,    6    Cranch,   267  ; 

American  Loan  &  Trust  Co.,  138  U.  S.  Whyte  v.  Gibbes,  20  How.  611. 

509,  611. 
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court  below  lias  no  power  to  grant  a  new  trial,^^  except  in  eject- 
ment, when  a  State  statute  allows  a  second  trial  as  a  matter  of 
right,  irrespective  of  error.^" 

The  court  below  has  no  power,  after  a  case  in  equity  has  been 
decided  by  the  appellate  court  and  remanded  with  directions  for 
execution,  to  permit  the  defendant  to  file  a  supplemental  answer 
to  show  the  death  of  a  party,  and  the  abatement  of  the  suit  before 
the  appeal,  and  the  lack  of  a  necessary  party .^^  In  a  case  where 
the  Supreme  Court  of  the  United  States  had  reversed  a  judgment 
of  the  highest  court  of  a  State  and  directed  that  court  to  conform 
its  judgment  to  the  opinion  of  the  Supreme  Court,  but  the  fact  on 
which  the  judgment  was  reversed  did  not  appear  on  the  record  from 
the  lower  State  court  from  which  the  case  was  brought  to  the  high- 
est State  court,  and  the  latter  court  in  consequence  claimed  it  had 
no  jurisdiction  to  reverse  the  judgment  of  the  lower  court,  but 
instead  dismissed  its  own  writ  of  error  to  the  lower  court,  the 
Supreme  Court  of  the  United  States  affirmed  the  latter  judgment.^^ 
Where  a  case  has  been  remanded  to  an  inferior  court  for  further 
proceedings,  such  inferior  court  may  allow  additional  pleas,  or  per- 
mit amendments  to  be  made  to  the  pleas  already  filed,  even  after 
the  appellate  court  has  decided  such  pleas  were  bad  upon  demur- 
rer.*''  Where  a  judgment  in  favor  of  defendant  on  a  demurrer  has 
been  reversed,  the  court  below  may  enter  judgment  overruling  the 
demurrer,  and  allow  the  defendant  to  answer."^^  Where  a  decree  is 
reversed  for  insufficient  allegations  of  citizenship  in  the  pleadings, 
the  Circuit  Court  may  allow  them  to  be  corrected  by  amendment.*^ 
It  is  no  error,  on  the  execution  of  tlie  mandate  of  the  inferior 
court,  to  permit  a  third  person  to  become  a  party  and  set  up 
rights  not  embraced  in  the  former  decree,  when  all  parties  con- 
sent thereto.'*^ 

After  a  decree  on  appeal,  leave  to  file  a  supplemental  bill,  set- 
ting up  new  defenses  growing  out  of  matters  occurring  after  the 
mandate  was  sent  down,  should  be  denied.^ 

The  mandate  must  be  interpreted  according  to  its  subject-matter, 

86  Ex  parte  Dubuque  &  Pacific  R.  R.,        «  U.  S.  v.  Boyd,  15  Pet.  187. 

1  Wall.  60.  42  Everhart  v.  Huntsville  College,  120 

87  Smale  v.  Mitcliell,  14.3  U.  S.  99,  109.  U.  S.  223. 

88  Ex  parte  Story,  12  Pet.  .3.39.  43  Hawkins  ?'.  Blake,  108  U.  S.  422. 
8a  Davis  v.  Packard,  8  Pet.  312.  «  Mackall  v.  Richards,  116  U.  S.  45. 
*''  Marine  In.^nrance  Co.  of  Alexandria 

V.  Hodgson,  G  Crancli,  206. 
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and  the  decree  of  the  court  below  as  well  as  that  of  the  appel- 
late court  may  be  taken  into  consideration  in  the  interpretation 
thereof.*^  Where  the  Supreme  Court  had  reversed  a  decree  of  a 
Circuit  Court  upon  the  ground  that  there  was  no  equitable  juris- 
diction, a  decree  dismissing  the  bill  absolutely  was  reversed  upon 
a  second  appeal,  with  directions  to  enter  a  decree  dismissing 
the  bill  without  prejudice.'^^  It  was  held  at  circuit  that  where 
the  mandate  directed  the  dismissal  of  the  bill,  the  Circuit  Court 
had  power  to  enter  a  decree  dismissing  an  amended  bill ;  "*"  that 
where  the  mandate  directed  the  reversal  of  a  judgment  with  costs 
in  the  Supreme  Court  to  the  plaintiff  in  error,  the  defen'dant 
below,  and  that  judgment  be  entered  for  the  defendant  in  error, 
the  plaintiff  below,  for  a  less  sum  than  that  allowed  him  by  the 
former  judgment,  the  Circuit  Court  might  also  allow  the  plain- 
tiff below  the  costs  of  the  case  in  the  Circuit  Court ;  ^^  that  where 
an  appeal  had  been  dismissed,  and  the  mandate  directed  the  Cir- 
cuit Court  below  to  take  such  proceedings  as  might  be  according 
to  right  and  justice,  the  said  appeal  notwithstanding,  the  Circuit 
Court  might  proceed  as  if  no  appeal  had  been  taken,  and  the  time 
for  an  appeal  specified  in  the  decree  had  expired  ;*9  and  that  if 
there  was  any  error  in  a  decree  of  a  Circuit  Court,  dismissing  a 
bill  on  mandate  from  the  Supreme  Court,  it  could  only  be  corrected 
at  the  term  of  its  entry,  or  by  proceedings  for  review  under  the 
rules  or  on  appeal,  not  by  motion  at  a  subsequent  term.^*^ 

Where  the  inferior  court  of  the  United  States  refuses  to  obey 
the  mandate  of  the  Supreme  Court  or  the  Circuit  Court  of  Ap- 
peals, the  appellate  court  may  compel  a  compliance  by  a  mandamus 
or  other  appropriate  writ ;  ^^  or  by  a  mandate  on  a  second  appeal 
or  writ  of  error.^^  Where  a  State  court  refuses  to  obey  the  man- 
date of  the  Supreme  Court  of  the  United  States,  the  Supreme 
Court  has  power  to  award  execution  in  the  case.^"^  The  practice 
is,  when  the  State  court  refuses  to  obey  the  mandate  of  the  Su- 
preme Court  of  the  United  States,  to  sue  out  a  second  writ  of 
error.^^  Upon  such  second  writ  of  error,  when  the  cause  has  been 
remanded  after  final  judgment,  nothing  is  brought  up  for  review 

<5  Mitchel  V.  U.  S.,  15  Pet.  52  ;  Story  v.        5^  Campbell  v.  James,  31  Fed.  R.  525. 
Livingston,  1-3  Pet.  359;  Mackall  v.  Rich-        6i  Sibbald  v.  U.  S.,  12  Pet.  488. 
ards,  116  U.  S.45.  62  Rogers  v.  Durant,  106  U.  S.  644. 

*«  Rogers  v.  Durant,  106  U.  S.  644.  63  U.  S.  R.  S.  §  709. 

4'  Campbell  i'.  James,  31  Fed.  R.  525.  6*  Martin  v.    Hunter,    1    Wheat.    .304 ; 

^8  Bartels  v.  Redfleld,  47  Fed.  R.  708.  Roberts  v.  Cooper,  20  How.  407;  Tyler  v. 

49  Tlie  Sydney,  47  Fed.  R.  260.  Magvvire,  17  Wall.  253. 
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except  the  proceedings  of  the  State  court  subsequent  to  the  man- 
date.^ In  one  case,  upon  such  a  second  writ  to  a  State  court,  the 
Supreme  Court  entered  a  final  decree,  and  issued  a  writ  of  posses- 
sion to  carry  the  same  into  effect.^  The  Supreme  Court  in  another 
case,  without  a  second  writ  of  error,  recalled  its  mandate,  entered 
judgment,  and  awarded  execution.^"  The  Supreme  Court  denied  a 
motion  that  it  should  take  action  to  cause  the  judgment  of  a  State 
court  to  be  reversed  in  accordance  with  a  mandate  of  the  Supreme 
Court  previously  issued,  directing  such  reversal,  where  the  petition 
alleged  that  the  petitioner  had  placed  the  mandate  in  the  hands  of 
the  presiding  justice  of  the  highest  court  of  the  State,  and  prayed 
that  such  proceedings  might  be  taken  as  would  cause  the  judg- 
ment of  the  inferior  State  court  to  be  reversed,  and  that  the  high- 
est court  of  the  State  had  taken  no  action  in  the  matter,  and  the 
judgment  of  the  inferior  court  remained  in  full  force  and  unre- 
versed, but  there  were  no  other  allegations  showing  that  the  pe- 
titioner had  ever  applied  to  the  highest  court  of  a  State  to  carry 
the  mandate  of  the  Supreme  Court  into  effect.^^ 

§  496.  Second  "Writ  of  Error  or  Appeal.  —  A  SCCOnd  appeal  Or 
writ  of  error  may  be  taken  when  the  first  appeal  or  writ  of  error 
has  been  dismissed  for  a  defect  in  form  or  failure  to  perfect  the 
same,  and  the  original  time  to  appeal  or  bring  error  has  not  ex- 
pired .^  When  a  writ  of  error  has  been  dismissed,  because  the 
Supreme  Court  decided  that  on  the  record  before  it  the  value  of  the 
matter  in  dispute  was  less  than  the  jurisdictional  amount,  a  second 
writ  of  error  on  further  proof  of  value  is  not  a  writ  of  right.^  A 
decision  of  the  Supreme  Court  upon  a  certificate  of  division  of 
opinion,  does  not  preclude  a  subsequent  writ  of  error  to  the  final 
judgment  below.^  After  a  decision  upon  an  appeal  or  a  writ  of 
error,  a  second  appeal  or  writ  of  error  will  lie  to  bring  up  proceed- 
ings subsequent  to  the  mandate,  and  not  settled  by  the  terms  of  the 
mandate  itself.*  After  the  final  decree  or  judgment  of  the  court 
below  upon  the  mandate  of  an  appellate  court,  the  proceedings 

65  Sizer  v.  Many,  16  How.  98;  Corning  §  496.   i  Yeaton  v.  Lenox,  8  Pet.  123; 

V.  Troy  Iron  &  Nail  Factory,  15  How.  451,  Edmondson  v.  Bloomsliire,  7  Wall.  300  ; 

466 ;  Himely  v.  Kose,  6  Cranch  513  ;  Mar-  The  Virginia  v.  West,  19  How.  182  ;  The 

tin  V.  Hunter,  1  Wheat.  304,  355 ;  Roberts  Palmyra,  12  Wheat.  1. 

V.   Cooper,  20  How.  467  ;  Tyler  v.  Mag-  2  ^gf]  River  Cattle   Co.  v.  Needham, 

wire,  17  Wall.  25-3,  284.  47  Fed.  K.  358. 

6J  Tyler  0.  Magwire,  17  Wall.  258,  292.  3  Ogle  v.  Lee,  2  Cranch,  33. 

67  Williams  v.  Brutfy,  102  U.  S.  248.  4  Hinckley  v.  Morton,  103  U.   S.  764  ; 

6?  In  re  Royall,  126  U.  S.  696.  Mackall  v.  Richards,  112  U.  S.  369. 
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may  be  reviewed  by  appeal  or  writ  of  error  in  case  it  is  claimed 
that  the  mandate  has  not  been  obeyed.^  When  a  mandate  has 
been  sent  down  upon  a  prior  writ  of  error  or  appeal,  no  second  ap- 
peal or  writ  of  error  can  be  sustained,  until  the  court  below  has 
made  its  final  judgment  or  decree  in  the  case.^  A  second  appeal 
or  writ  of  error  will  be  dismissed  if  it  appears  that  the  decree  be- 
low was  entered  in  exact  accordance  with  the  mandate,  and  that 
no  subsequent  proceedings  have  been  taken.^ 

Upon  a  second  writ  of  error  or  appeal,  when  the  facts  are  un- 
changed, the  law  of  the  case  first  declared  remains  the  law.^ 
Upon  a  second  writ  of  error  or  appeal,  subsequent  to  a  mandate,  no 
inquiry  into  the  merits  of  the  original  judgment  or  decree,  nor  into 
any  question  before  the  appellate  court  on  the  first  writ  of  error 
or  appeal,  can  be  considered.^  Upon  a  second  appeal  in  a  prize 
cause,  no  interest  can  be  decreed  which  was  not  claimed  upon  the 
original  hearing  or  upon  the  original  appeal.^^  Where  the  man- 
date of  the  appellate  court  on  the  original  appeal  was  that  the 
damages  be  divided,  and  the  respondent  then  claimed  no  damages, 
he  cannot  make  such  claim  for  the  first  time  in  the  appellate  court 
on  a  second  appeal.^^ 

A  motion  to  extend  the  time  for  returning  an  appeal  previously 
granted,  and  an  order  granting  such  motion,  cannot  be  considered 
as  a  second  appeal.^^  After  a  dismissal  of  one  appeal  no  second 
appeal  can  be  docketed  until  after  an  allowance  thereof.^^  Pro- 
ceedings by  representatives  of  a  deceased  appellant  to  become 
parties  to  the  appeal,  do  not  constitute  a  new  appeal.^*  A  second 
writ  of  error  taken  after  the  death  of  the  original  plaintiff  in  error 
is  void  ;  the  action  must  first  be  revived  in  the  court  below,  and 


5  Perkins  w.  Fourniquet,  14  How.  328 ;  Bridge    Co.   v.    Stewart,  3   How.    413; 

Martin  v.  Hunter,  1  Wheat.  304  ;  Roberts  Sizer  v.  Many,  16  How.  98  ;    Roberts  v. 

V.  Cooper,  20  How.  467  ;  Cook  v.  Burn-  Cooper,  20  How.  467  ;  Tyler  v.  Magwire, 

ley,  11  Wall.  659;  Tyler  v.  Magwire,  17  17  Wall.  253;  Supervisors  v.  Kennicott, 

Wall.  253.  94  U.  S.  498  ;   The  Lady  Pike,  96  U.  S. 

e  United  States  v.  Fossatt,  21   How.  461 ;   Ames  v.  Quimby,  106  U.  S.  342 ; 

445 ;  United  States  v.  Fremont,  18  How.  Clark  v.  Keith,  Id.  464 ;  United  States  v. 

30.  The  Nuestra  Seilora  De  Regla,  108  U.  S. 

7  Mackall  V.  Richards,  116  U.  S.  45;  92 ;  Chaffin  v.  Taylor,  116  U.  S.  567. 
Stewart    v.    Salamon,    97     U.    S.    361  ;  i»  The  Santa  Maria,  10  Wheat.  431. 
Humplirey  v.  Baker,  103  U.  S.  736.     See  i^  The  Sapphire,  18  Wall.  51. 
WaUlen  v.  Bodley's  Heirs,  9  How.  34,  48.  12  u.  S.  v.  Curry,  6  How.  106. 

8  Johnston  r.  Jones,  1  Black,  209.  ^^  Rogers  v.  Law,  21  How.  526. 

«  Cook  r.  Rurnlev,  11  Wall.  659;  The  1*  Edmonson   v.  Bloomshire,  7  Wall. 

S:uit:i  M-ni.i,  10  Wheat.  431 ;  Washington  306. 
VOL.  i:.  ~  27 
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the  writ  of  error  must  then  issue  in  the  name  of  the  representa- 
tive of  the  original  plaintiff  in  error.^^ 

The  appellate  court  may  award  a  supersedeas  on  a  second  writ 
of  error  ;  ^^  but  not  in  a  case  where  a  prior  writ  of  error  has  been 
dismissed,  unless  it  appears  that  the  first  writ  of  error  was  ac- 
companied by  a  supersedeas  duly  obtained  in  the  court  below,  and 
perhaps  not  unless  it  appears  that  the  dismissal  of  the  first  writ 
was  not  due  to  the  neglect  or  fault  of  the  plaintiff  in  error.i' 

16  McClane  v.  Boon,  6  Wall.  244.  "  Hogan  v.  Ross,  11  How.  294  ;  Hard©- 

16  Hardeman  v.  Anderson,  4  How.  640.     man  v.  Anderson,  4  How.  640. 
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The  foUowiug  forms  have  been  selected  and  copied  almost  verbatim  from 
precedents  ■which  have  been  actually  used  in  the  courts.  The  author  has  in- 
serted them  by  the  advice  of  the  publisher  and  other  friends,  in  the  hope  that 
they  ma}'  be  of  some  use  to  the  profession  ;  but  he  disclaims  all  responsibility 
for  their  correctness. 

"Form  I.  —  Bill  in  Equity  in  Patent  Case. 

Circuit  Court  of  the  United  States,  Southern  District  of  New  York. 

The  Webster  Loom  Company 

against 
Elias  S.  Higgins,  Henry  M.  Brooks,  and  Eugene   >-  In  Equity. 
Higgins,  doing  business  under  the  name  and 
style  of  Elias  S.  Higgins  &  Co, 

To  the  Honorable  (he  Judges  of  the  Circuit  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  New  Yo7-k. 

The  Webster  Loom  Company,  a  corporation  organized  under  and 
pursuant  to  the  laws  of  the  State  of  New  York,  and  having  its  prin- 
cipal place  of  business  in  the  City  of  New  York  in  said  State,  brings 
this  its  bill  of  complaint  against  Elias  S.  Higgins,  Henry  M.  Brooks, 
and  Eugene  Higgins,  all  of  the  City,  County,  and  State  of  New  York, 
and  citizens  of  said  State,  and  doing  business  under  the  name  and 
style  of  Elias  S.  Higgins  &  Company. 

And,  thereupon,  your  orator  complains  and  says  that  heretofore  and 
before  the  27th  day  of  August,  1872,  one  William  Webster,  then  of 
Morrisania,  in  the  State  of  New  York,  was  tlie  original  and  first  in- 
ventor of  a  certain  new  and  useful  improvement  in  looms  for  weav- 
ing pile  fabrics,  not  known  or  used  by  others  in  this  country,  and  not 
patented  or  described  in  any  printed  publication  in  this  or  any  for- 
eign country,  before  his  invention  or  discovery  thereof,  and  not  in 
public  use  or  on  sale  for  more  than  two  years  prior  to  his  application 
for  a  patent  therefor. 
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And  your  orator  further  shows  unto  your  Honors  that  the  said 
William  Webster  so  being  the  inventor  of  said  improvement,  made 
application  to  the  Commissioner  of  Patents,  in  accordance  with  the 
then  existing  laws  of  the  United  States,  and  complied,  in  all  respects 
with  the  conditions  and  requirements  of  said  laws. 

And,  thereafter,  on  the  27th  day  of  August,  1872,  Letters  Patent  of 
the  United  States  numbered  No.  130,961,  signed,  sealed  and  executed 
in  due  form  of  law,  and  bearing  date  the  day  and  year  last  aforesaid, 
were  issued  to  said  William  Webster  whereby  there  was  secured  to 
him  and  to  his  heirs  and  assigns  for  the  term  of  seventeen  years  from 
the  27th  day  of  August,  1872,  the  full  and  exclusive  right  of  making, 
using  and  vending  the  said  improvement  throughout  the  United 
States  and  the  Territories  thereof,  as  by  a  certified  copy  of  said  Let- 
ters Patent,  in  Court  to  be  produced,  will  more  fully  appear. 

And  your  orator  further  shows,  that  by  an  instrument  in  writing, 
bearing  date  the  first  day  of  October,  1872,  the  said  William  Webster 
duly  assigned,  transferred  and  set  over  unto  himself,  jointly  with 
Cornelius  M.  Meserole  and  William  G.  Smith,  all  his  the  said  Web- 
ster's right,  title  and  interest  in  and  to  said  Letters  Patent  and  the 
invention  thereby  secured,  which  said  assignment  was  duly  recorded 
on  the  day  of  >  18     ,   in  the    Patent   Office  of  the  United 

States,  in  Liber  ,  as  by  said  assignment,  with  the  certificate  of 
recording  thereto  affixed,  or  a  duly  certified  copy  of  said  assignment, 
in  Court  to  be  produced,  will  more  fully  and  at  large  appear. 

And  your  orator  further  shows,  that  by  an  instrument  in  writing, 
bearing  date  the  20th  day  of  October,  1873,  the  said  Webster,  Meser- 
ole and  Smith  duly  assigned,  transferred  and  set  over  unto  your  ora- 
tor all  their,  and  each  of  their  right,  title  and  interest  in  and  to  said 
Letters  Patent  and  the  invention  thereby  secured,  which  said  assign- 
ment was  duly  recorded  on  the  day  of  ,  18  ,  in  the  Patent 
Office  of  the  United  States,  in  Liber  ,  as  by  said  assignment,  with 
the  certificate  of  recording  thereto  affixed,  or  a  duly  certified  copy  of 
said  assignment,  in  Court  to  be  produced,  will  more  fully  and  at  large 
appear. 

And  your  orator  further  shows,  that  thereafter,  to  wit,  on  or 
about  the  26th  day  of  May,  1874,  the  said  Webster  individually,  and 
the  said  Webster,  Meserole  and  Smith,  sold,  assigned,  transferred 
and  set  over  unto  your  orator  all  and  every  right  and  cause  of  action 
which  they  the  said  Webster,  Meserole  and  Smith  might  have, 
jointly  or  severally,  against  any  person,  firm  or  corporation  arising 
out  of  the  infringement  of  the  said  Letters  Patent,  and  your  orator 
by  means  of  said  assignments  became  vested  with  the  right  to  re- 
cover such  damages  and  profits  as  the  said  Webster,  Meserole  and 
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Smith  were  jointly  or  severally  entitled  to  recover  since  the  said  date 
of  the  said  patent  and  prior  to  the  assignment  thereof  by  the  said 
Webster,  Meserole  and  Smith  to  your  orator  on  or  about  the  20th  day 
of  October,  1873. 

And  your  orator  further  shows  that  by  virtue  of  the  assignments 
aforesaid  your  orator  became  and  now  is  the  sole  and  exclusive  owner 
of  said  Letters  Patent  and  of  the  invention  and  improvement  therein 
described  and  claimed  and  of  all  rights  secured  by  said  Letters  Pat- 
ent since  the  date  thereof,  and  is  entitled  to  be  protected  in  the 
enjoyment  of  the  same. 

And  your  orator  further  shows  upon  information  and  belief,  that 
prior  to  the  assignment  of  the  said  Letters  Patent  to  your  orator,  the 
said  Webster,  Meserole  and  Smith  recovered  a  decree  upon  said 
Letters  Patent  in  a  suit  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  New  Jersey  against  the  New  Brunswick  Carpet  Com- 
pany ;  and  also  commenced  a  suit  upon  said  Letters  Patent  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Massachusetts 
against  the  firm  of  Gilbert  and  Taft  by  whom  the  looms  used  by  the 
New  Brunswick  Carpet  Company  were  constructed  at  Worcester, 
Massachusetts,  and  in  which  said  last  named  suit  the  defendants  by 
their  counsel  consented  to  a  decree  restraining  the  construction  of 
further  looms  of  the  kind  made  and  sold  by  the  said  Gilbert  and 
Taft  to  the  New  Brunswick  Carpet  Company  ;  and  on  the  27th  day 
of  April,  1874,  recovered  a  decree  upon  said  Letters  Patent  against 
one  John  Cochrane,  Jr.,  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Massachusetts,  who  was  also  using  looms  constructed 
by  the  said  Gilbert  and  Taft.  That  on  or  about  the  first  day  of 
June,  1874,  a  suit  was  commenced  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  against  Elias  S.  Hig- 
gins  and  Nathaniel  D.  Higgins  for  the  infringement  of  said  Letters 
Patent.  That  at  the  October  Term  of  said  Court  in  the  year  1878,  a 
decision  was  rendered  in  said  suit  by  the  Honorable  Hoyt  H. 
Wheeler,  denying  the  relief  prayed  for  in  said  suit  and  directing 
that  a  decree  be  entered  dismissing  the  Bill  of  Complaint  with 
costs. 

That  said  decree  was  duly  entered  and  an  appeal  was  duly  taken  to 
the  Supreme  Court  of  the  United  States. 

That  said  cause  came  on  to  be  heard  at  the  October  term  of  said 
Supreme  Court  in  the  year  1881,  and  a  decision  was  rendered  sus- 
taining the  validity  of  said  Letters  Patent  and  adjudging  the  in- 
fringement of  said  Letters  Patent  by  the  said  defendants  Elias  S. 
Higgins  and  Nathaniel  D.  Higgins,  and  directing  that  the  decree  of 
the   said  Circuit   Court  be  reversed  and  the  cause  remanded  with 
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instructions  to  enter  a  decree  in  favor  of  the  complainants  and  to  take 
such  further  proceedings  as  law  and  justice  might  require. 

That  thereafter  a  decree  against  said  defendants  was  duly  entered 
in  said  Circuit  Court  for  the  Southern  District  of  New  York  in  con- 
formity with  the  mandate  of  the  said  Supreme  Court. 

All  which  matters  and  things  will  more  fully  and  at  large  ap- 
pear by  reference  to  said  decisions  and  decrees,  or  duly  authenticated 
copies  thereof  here  in  Court  to  be  produced,  to  which  your  orator 
craves  leave  to  refer. 

And  your  orator  further  shows  that  but  for  the  infringement 
herein  complained  of,  and  others  of  like  character,  your  orator  would 
still  be  in  the  undisturbed  possession,  use  and  enjoyment  of  the  ex- 
clusive privilege  secured  by  the  said  Letters  Patent,  and  in  receipt 
of  the  profits  of  the  same. 

And  your  orator  further  shows  unto  your  Honors,  as  it  is  informed 
and  believes,  that  since  the  date  of  said  Letters  Patent,  the  defend- 
ants herein  named,  well  knowing  all  the  facts  hereinbefore  set  forth, 
and  against  the  will  of  your  orator,  and  in  violation  of  your  orator's 
rights,  have  been  and  are  now  jointly  infringing  said  Letters  Patent 
within  the  District  aforesaid,  and  elsewhere  within  the  United  States, 
by  constructing  or  causing  to  be  constructed,  and  by  using  and  causing 
to  be  used,  looms  for  weaving  pile  fabrics,  each  of  which  contains  the 
invention  described  and  claimed  in  the  said  Letters  Patent,  all  which 
acts  and  doings  are  contrary  to  equity  and  good  conscience,  and  tend 
to  the  manifest  injury  of  your  orator  in  the  premises. 

Forasmuch  as  your  orator  can  have  no  adequate  relief,  except  in 
this  court,  and  to  the  end,  therefore,  that  the  defendants  may,  if  they 
can  show  why  your  orator  should  not  have  the  relief  hereby  prayed, 
and  may  make  a  full  disclosure  and  discovery  of  all  the  matters 
aforesaid,  and  according  to  the  best  and  utmost  of  their  knowledge, 
remembrance,  information  and  belief,  full,  true,  direct  and  perfect 
answer  make  to  the  matters  hereinbefore  stated  and  charged ;  but 
not  under  oath,  an  answer  under  oath  being  hereby  expressly  waived. 

And  that  the  defendant  may  be  decreed  to  account  for  and  pay 
over  the  income  or  profits  thus  unlawfully  derived  from  the  violation 
of  your  orator's  rights,  and  be  restrained  from  any  further  violation 
of  said  rights,  your  orator  prays  that  your  Honors  may  grant  a  writ 
of  injunction,  issuing  out  of  and  under  the  seal  of  this  Honorable 
Court,  perpetually  enjoining  and  restraining  the  said  defendants, 
their  clerks,  attorneys,  agents,  servants  and  workmen  from  any 
further  construction,  sale  or  use  in  any  manner  of  said  patented  im- 
provement, o'r  any  part  thereof,  in  violation  of  your  orator's  rights  as 
aforesaid,  and  that  the  material  now  in  possession  or  use  of  the  said 
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defendants  may  be  destroyed  or  delivered  up  to  your  orator   for  that 
purpose. 

And  that  your  Honors,  upon  the  rendering  of  the  decree  above 
prayed,  may  assess  or  cause  to  be  assessed,  in  addition  to  the  profits 
to  be  accounted  for  by  the  defendants  as  aforesaid,  the  damages  your 
orator  has  sustained  by  reason  of  such  infringement,  and  that  your 
Honors  may  increase  the  actual  damages  so  assessed  to  a  sum  equal 
to  three  times  the  amount  of  such  assessment  under  the  circum- 
stances of  the  wilful  and  unjust  infringement  by  said  defendants  as 
herein  set  forth. 

And  your  orator  further  prays  that  a  provisional  or  preliminary 
injunction  be  issued  restraining  the  said  defendants  from  any  further 
infringement  of  said  Letters  Patent  pending  this  cause,  and  for  such 
other  and  further  relief  as  the  equity  of  the  case  may  require,  and  to 
your  Honors  may  seem  meet. 

May  it  please  your  Honors  to  grant  unto  your  orator,  not  only  a 
writ  of  injunction  conformable  to  the  prayer  of  this  bill,  but  also  a 
writ  of  subpoena  of  the  United  States  of  America,  directed  to  the  said 
Elias  S.  Higgins,  Henry  M.  Brooks,  and  Eugene  Higgius,  command- 
ing them  on  a  day  certain  to  appear  and  answer  unto  this  bill  of 
complaint,  and  to  abide  and  perform  such  order  and  decree  in  the 
premises  as  to  the  Court  shall  seem  proper  and  required  by  the  prin- 
ciples of  equity  and  good  conscience. 

Brown  &  Jones, 

Solicitors  for  Complainant  and  of  Counsel. 
Webster  Loom  Company, 

by  Wm,  G.  Smith,  President. 
United  States  of  America,  >       , 
Southern  District  of  New  York  ) 

On  this  19th  day  of  August,  1889,  before  me  personally  appeared 
Wm.  G.  Smith,  the  President  of  the  Webster  Loom  Company, 
the  complainant  above  named,  who  being  by  me  duly  affirmed,  de- 
poses and  says,  that  he  is  the  President  of  the  Webster  Loom  Com- 
pany and  familiar  with  its  business,  and  that  he  has  read  the 
foregoing  bill  of  complaint,  and  knows  the  contents  thereof,  and  that 
the  same  is  true  of  his  own  knowledge,  except  as  to  the  matters 
therein  stated  on  information  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true. 

Affirmed  and  subscribed  before  me,  this  19th  day  of  August,  1889. 

Wm.  G.  Smith. 
Anthony  Gref, 

Notary  Public,  Kings  County. 

Certificate  filed  in  N.  Y.  Co. 
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Form  II.  —  Bill  in  Equity  to  cancel  Decree  of  Naturalization. 

In  the  Circuit  Court  of  the  United  States^  in  and  for  the  Eastern 
Division  of  the  Eastern  Judicial  District  of  Missouri^  ss. 

The  United  States  \ 

V.  >  In  Equity. 
,  Defendant.  \ 

To  the  Judges  of  the  Circuit  Court  of  the  United  States  for  the  Eastern  Division 
of  the  Eastern  Judicial  District  of  Missouri  : 

The  United  States,  by  W.  H.  H.  Miller,  its  Attorney-General,  and 
Geo.  D.  Rej^nolds,  the  United  States  Attorney  for  the  Eastern  District 
of  Missouri,  brings  this  its  bill  against  ,  a  res- 

ident of  the  cit\'  of  St.  Louis,  in  the  Division  and  District  aforesaid,  and 
an  alien  and  subject  of  the  of 

And  thereupon  j'our  orator  complains  and  sa3's  that  on  or  about 
the  day  of  ,  18     ,  the  said  defendant,  who  then  was 

and  now  is  an  alien  and  a  subject  of  the  of  , 

appeared  in  the  St.  Louis  ,  it  then  being  a 

court  of  record  of  the  State  of  Missouri,  purporting  to  have  common- 
law  jurisdiction,  and  a  seal  and  clerk,  and  at  a  term  and  session  thereof 
then  being  holden  in  the  city  of  St.  Louis,  within  the  Division  and  Dis- 
trict aforesaid,  and  applied  to  be  admitted  a  citizen  of  the  United 
States. 

That  thereupon,  said  Court,  on  the  day  and  year  last  aforesaid, 
entered  up  a  decree  purporting  to  admit  said  defendant  to  be  and 
become  a  citizen  of  the  United  States,  under  the  provision  of  section 
2,167  of  the  Revised  Statutes  of  the  United  States,  in  and  by  which 
decree  it  is  recited,  among  othei*  things,  that  said  defendant  had 
proven  to  the  satisfaction  of  the  Court,  by  the  testimony  of  one 

,  that  he  had  arrived  in  the  United  States  a  minor  under  the 
age  of  eighteen  years  ;  that  he  had  resided  in  the  United  States  at  least 
five  years,  including  the  three  years  of  his  minority,  and  in  the  State  of 
Missouri  at  least  one  year  immediately  preceding  his  said  application, 
and  that  for  three  years  prior  thereto  it  had  been  bo?ia  fide  his  inten- 
tion to  become  a  citizen  of  the  United  States.  That,  thereupon,  a  cer- 
tified copy  of  said  degree  as  aforesaid  was  delivered  to  said  defendant, 
who  ever  since  has  claimed,  by  virtue  of  said  pretended  decree,  and 
not  otherwise,  to  be  a  duly  naturalized  citizen  of  the  United  States, 
and  now  claims  that  by  virtue  of  said  proceedings,  he  is  such  citizen, 
and  as  such  is  entitled  to  all  the  rights,  privileges,  and  franchises  of  a 
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citizen  of  the  United  States,  and  claims  to  be  entitled  to  the  protec- 
tion of  the  United  States  as  a  citizen  thereof. 

Your  orator  states  and  charges  that  it  is  not  true  that  the  said  de- 
fendant was  a  minor  under  the  age  of  eighteen  3-ears  when  he  arrived  in 
the  United  States ;  it  is  not,  nor  was  it  then  true,  that  he  had  resided 
in  the  United  States  for  three  years  next  preceding  his  arriving  at  the 
age  of  twenty-one  years ;  it  is  not,  nor  was  it  then  true,  that  he  had  re- 
sided in  the  United  States  at  least  five  years,  including  the  three  years 
of  his  minority ;  it  is  not,  nor  was  it  then  true,  that  it  had  been  bona 
fide  his  intention,  for  two  years  next  preceding  the  date  of  his  applica- 
tion, to  become  a  citizen  of  the  United  States. 

And  your  orator  further  states  and  charges  that  the  decree  aforesaid 
was  obtained  by  defendant  from  the  Court  aforesaid  by  fraud  and  per- 
jur}',  wilfully  and  knowingly  committed  at  and  before  the  Court  afore- 
said, which  fraud  and  perjury  was  and  is  that  the  defendant  introduced 
witnesses  for  the  purpose  of  obtaining  the  said  decree,  who,  having 
been  duly  sworn,  wilfully  testified  falsely  in  substance  and  to  the  effect 
following,  to  wit :  that  said  defendant  was  under  the  age  of  eighteen 
years  when  he  arrived  in  the  United  States,  and  that  he  had  resided  in 
the  United  States  three  years,  next  preceding  his  arrival  at  the  age  of 
twenty-one  years,  whereas,  as  the  said  defendant  and  said  witnesses 
well  knew,  such  were  not  the  facts,  nor  were  any  of  such  facts  known  to 
any  of  said  witnesses. 

And  your  orator  charges  that  the  facts  aforesaid,  as  to  the  qualifica- 
tions of  defendant,  were  not  proven  or  made  to  appear  to  the  satisfac- 
tion of  the  Court  aforesaid  by  the  testimony  of  any  witness  who  had 
an}-  knowledge  thereof,  nor  in  any  lawful  manner,  nor  by  an^'  competent 
or  lawful  testimony  whatsoever,  and  that  said  decree  was  based  upon 
the  fraudulent  and  false  testimony  aforesaid,  and  said  Court  was  in- 
duced to  render  it  by  and  through  mistake  as  to  the  true  facts,  as  well 
as  by  the  fraud  and  perjury  aforesaid,  and  the  imposition  practised  upon 
it  by  said  defendant. 

And  30ur  orator  further  charges  and  represents  that  said  defendant 
did  then  and  there,  on  the  hearing  of  his  said  application,  make  and 
cause  to  be  made,  in,  to,  and  before  said  last  named  Court,  with  the  in- 
tent to  procure  and  to  aid  in  procuring  his  naturalization,  as  aforesaid, 
and  the  issue  of  the  certificate  of  citizenship  to  him,  a  false  statement 
which  was  and  is  that  the  said  defendant,  at  the  time  he  arrived  in  the 
United  States  was  under  the  age  of  eighteen  ^-ears,  and  had  resided  in 
the  United  States  three  years  next  preceding  his  arrival  at  the  age  of 
twenty-one  years  ;  whereas,  in  truth  and  in  fact,  as  the  said  defendant 
then  and  there  well  knew,  he  was  not,  at  the  time  he  arrived  in  the 
United  States,  under  the  age  of  eighteen  years,  and  had  not  resided  in 
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the  United  States  three  3'ears  next  preceding  his  arrival  at  the  age  of 
twenty-one  years. 

Your  orator  further  charges  and  represents  that,  for  the  purpose  of 
obtaining  said  decree,  said  defendant  did  then  and  there  on  the  hearing 
of  said  application,  commit  a  fraud  upon  the  plaintiff  and  said  Court  by 
then  and  there  intentionally  and  knowingly  concealing  from  said  last 
named  Court  the  facts  that  at  the  time  he  arrived  in  the  United  States 
he  was  over  the  age  of  eighteen  years,  and  had  not  resided  therein  three 
years  next  preceding  his  arrival  at  the  age  of  twent^'-one  years,  and  by 
then  and  there  intentionally  and  knowingly  failing  and  refusing  to  make 
known  to  said  last  named  Court  the  facts  that  at  the  time  he  arrived  in 
the  United  States  he  was  over  the  age  of  eighteen  j'ears,  and  had  not 
resided  therein  three  years  next  preceding  his  arrival  at  the  age  of 
twenty-one  3'ears,  and  b}^  then  and  there  falsely  pretending  in,  to,  and 
before  said  last  named  Court,  that  at  the  time  he  arrived  in  the  United 
States  he  was  under  the  age  of  eighteen  j-ears,  and  had  resided  therein 
three  years  next  preceding  his  arrival  at  the  age  of  twenty-one  years, 
and  was  then  and  there  entitled  to  be  admitted  to  become  a  citizen  of 
the  United  States. 

Your  orator  further  represents  that  the  United  States  had  no  notice 
of  the  said  application  of  said  defendant  nor  of  the  hearing  thereof,  and 
was  not  represented  thereat,  and  had  no  opportunity  to  contest  the 
false  and  fraudulent  claim  of  the  defendant,  but  that  the  proceeding  was 
entirely  ex  parte  and  not  contested,  by  reason  whereof  the  real  facts  in 
the  matter  were  not  presented  to  nor  were  they  before  the  said  last 
named  Court  on  said  hearing,  and  said  Court  was  imposed  upon  and  in- 
duced b}'  said  false  testimony  offered  by  defendant,  and  mistake  as  to 
the  real  facts,  and  the  aforesaid  false  and  fraudulent  pretences  and 
claims  made  by  him  and  on  his  behalf,  and  suppression  of  the  facts  as 
aforesaid  and  b}'  mistake  of  the  facts,  to  then  and  there  enter  the  decree 
aforesaid  admitting  said  defendant  to  be  a  citizen  of  the  United  States 
under  said  application,  the  said  defendant  not  being  then  and  there  en- 
titled to  be  admitted  to  become  such  citizen  either  under  such  applica- 
tion or  otherwise. 

And  your  orator  also  charges  that  at  the  time  when  he  obtained  said 
decree,  the  defendant  had  not,  as  he  well  knew,  at  least  two  years  prior 
to  Ills  pretended  admission,  made  the  declaration  required  by  the  first 
sub-division  of  Section  2,165  of  the  Revised  Statutes  of  the  United 
States,  nor  did  he  come  within  any  of  the  exceptions  or  other  provisions 
of  the  Statutes  of  the  United  States,  entitling  him  to  said  decree.  To 
the  contrary,  your  orator  charges  that  said  defendant  procured  said 
decree,  contriving  and  conniving  to  work  a  fraud  upon  the  United  States 
and  upon  the  Court  by  which  the  decree  was  granted,  and  that  defendant 
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accepted  it,  and  still  claims  the  benefits  thereof,  well  knowing  that  he 
■was  not  then,  and  is  not  now  entitled  to  it,  or  to  the  benefits  thereof, 
and  that  the  Court  had  been  imposed  upon,  and  had  been  induced  to 
issue  it  through  mistake  of  the  true  facts  as  aforesaid,  and  through  the 
fraud  and  imposition  practised  upon  it  as  aforesaid. 

And  your  orator  further  charges  that  the  said  pretended  decree  of 
naturalization  was  procured,  as  defendant  well  knew  at  the  time  he 
procured  and  accepted  the  same,  without  any  compliance  with  the  laws 
of  the  United  States,  and  in  fraud  thereof;  and  your  orator  avers  and 
charges  that  the  existence  of  the  fraudulent  decree  on  its  face  entitled 
the  defendant  to  exercise  the  rights  of  a  citizen  of  the  United  States, 
and  to  claim  its  protection,  whereto  he  is  not  entitled,  and  if  the  same 
remains  uncancelled  and  in  force,  it  can  be  used  in  fraud  of  the  United 
States,  and  of  persons  relying  thereon  as  a  valid  decree. 

Your  orator  therefore  pra3's  that  the  said  defendant  may  be  com- 
pelled to  answer  all  and  singular,  the  premises  in  this  bill  (but  not 
under  oath,  answer  under  oath  being  hereby  expressly  waived).  And 
3"our  orator  prays  that  the  decree  of  naturalization  aforesaid  be  de- 
clared null  and  void  ;  that  the  said  defendant  be  required  to  surrender 
up  the  certified  copy  thereof  delivered  to  him  ;  that  he  be  forever 
restrained  and  enjoined  from  setting  up  or  claiming  any  rights,  privi- 
leges, benefits,  or  advantages  whatsoever  under  said  decree  ;  and  that 
your  orator  shall  have,  generall}',  such  other  and  further  relief  as  the 
circumstances  and  nature  of  the  case  maj'  require. 

Therefore,  that  3'our  honors  will  grant  unto  j'our  orator  the  writ  of 
subpoena  issuing  out  of  and  under  the  seal  of  this  Court,  to  be  directed 
to  said  ,  commanding  him  b}'  a  certain  day  to  appear 

before  j'our  honors,  in  the  Court  aforesaid,  and  then  and  there  answer 
the  premises  and  abide  the  order  and  decree  of  the  Court. 


A  ttorney-  General. 


U.  S.  Atty.,  East.  Dist.  Mo. 


Counsel  for  Plaintiff. 
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Form  III.  —  Precipe  for  Subpcena  ad  Respondendum. 

Circuit  Court  of  the  United  States  for  the  Southerti  District  of 
New  York. 

John  Doe     \ 

against  >   In  Equity. 

Richard  Roe.  ) 

John  A.  Shields,  Clerk  Circuit  Court,  U.  S.  Southern  District  of  N.  Y.  : 

You  will  please  issue  a  Subpoena  to  the  defendant  Richard  Roe  in 
the  above  entitled  action,  returnable  on  the  first  Monday  of  January 
1890. 

Brown  &  Jones,  Solicitors  for  Complainant, 

111  Broadway,  New  York,  N.  Y, 
Dated  New  York,  December  1, 1889. 


Form  IV.  —  Subpoena. 

The  President  of  the  United  States  of  America,  to  Richard  Roe,  greeting: 

You  are  hereby  commanded  that  you  Richard  Roe  personally  ap- 
pear before  the  Judges  of  the  Circuit  Court  of  the  United  States  of 
America,  for  the  Southern  District  of  New  York,  in  the  Second 
Circuit  Court,  in  equity  on  the  first  Monday  of  January,  A.  D.  1890, 
wherever  the  said  Court  shall  then  be,  to  answer  a  bill  of  complaint 
exhibited  against  you  in  the  said  Court  by  John  Doe,  and  do  further 
and  receive  what  the  said  Court  shall  have  considered  in  that  behalf. 
And  this  you  are  not  to  omit  under  the  penalty  on  you  of  two  hundred 
and  fifty  dollars. 

Witness,  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the 
Supreme  Court  of  the  United  States,  at  the  City  of  New  York,  on 
the  tenth  day  of  December,  in  the  year  one  thousand  eight  himdred 
and  eighty-nine,  and  of  the  Independence  of  the  United  States  of 
America,  the  one  hundred  and  thirteenth. 

John  A.  Shields,  Clerk. 
Brown  &  Jones,  Gomplainanf  s  SoVrs. 

Ill  Broadway,  New  York,  N.  Y. 

The  Defendant  is  required  to  enter  appearance  in  the  above  cause, 
in  the  Clerk's  office  of  this  Court,  on  or  before  the  first  Monday  of 
January,  1890,  or  the  bill  will  be  taken  p>t'o  confesso  against  him. 

John  A.  Shields,  Clerk. 
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FoKM  V.  —  Precipe  for  Appearance. 

Circuit  Court  of  the  United  States  for  the  Southern  District  of 

New  York. 
John  Doe      \ 
against  >   In  Equity. 

Richard  Roe.  j 

To  John  A.  Shields,  Esq.,  Clerk  of  the  U.  S.  Circuit  Court  for  the  Southern 
District  of  New  York. 

You  will  please  enter  my  appearance  for  the  defendant  Kichard  Roe 

in  the  above  entitled  suit. 

Yours,  &c., 

John  S.  White,  Solicitor  for  Defendant, 

319  Broadway,  New  York,  N.  Y. 
New  York,  December  18, 1889. 


Form  VL  —  Demurrer. 

Circuit  Court  of  the  United  States  for  the  Southern  District  of 
New  York. 

John  Styles  \ 

against  >   In  Equity. 

Robert  Roe  and  Richard  Doe.  ) 

The  demurrer  of  the  above-named  defendant  Robert  Roe  to  the  bill 
of  complaint  of  the  above-named  plaintiff. 

This  defendant,  by  protestation,  not  confessing  or  acknowledging 
all  or  any  of  the  matters  or  things  in  the  said  bill  of  complaint 
contained  to  be  true  in  such  manner  and  form  as  the  same  are  herein 
set  forth  and  alleged,  both  demur  to  the  said  bill.  And  for  causes  of 
demurrer  showeth, 

I.  That  it  appeareth  by  the  plaintiff's  own  showing  by  the  said  bill, 
that  he  is  not  entitled  to  the  relief  prayed  by  the  bill  against  this 
defendant. 

II.  That  it  appears  by  the  said  bill  that  there  are  divers  other 
persons  who  are  necessary  parties  to  the  said  bill,  but  who  are  not 
made  parties  thereto.  And  in  particular  it  appears  that  the  said 
Richard  Doe  has  been  duly  adjudicated  a  bankrupt,  and  that  Henry 
Brown  has  been  duly  appointed  assignee  of  his  estate,  and  that  it  ap- 
pears by  the  said  bill  that  said  Henry  Brown  as  assignee  as  aforesaid 
is  a  necessary  party  to  the  said  bill ;  but  that  said  Henry  Brown  is  not 
made  a  party  thereto. 
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III.  That  the  said  bill  is  exhibited  against  these  defendants,  and 
against  several  others  defendants  to  the  said  bill,  for  several  and  dis- 
tinct and  independent  matters  and  causes  which  have  no  relation  to 
each  other,  and  in  which  or  in  the  greater  part  of  which  this  defendant 
is  in  no  way  interested  or  concerned,  and  ought  not  to  be  implicated. 

•  Wherefore,  and  for  divers  other  good  causes  of  demurrer  appear- 
int'  on  the  said  bill,  this  defendant  doth  demur  thereto.  And  he 
prays  the  judgment  of  this  Honorable  Court,  whether  he  shall  be 
compelled  to  make  any  answer  to  the  said  bill ;  and  he  humbly 
prays  to  be  hence  dismissed  with  his  reasonable  costs  in  this  behalf 

sustained. 

Henry  Jones, 

Solicitor  and  of  Counsel  for  Defendant  Robert  RoCj 

111  Broadway,  New  York. 

I  hereby  certify  that  the  foregoing  demurrer  is  in  my  opinion  well 

founded  in  point  of  law. 

Henry  Jones, 

of  Counsel  for  Defendant  Robert  Roe 
New  York,  August  9,  1889. 

State  of  New  York,  j 

City  and  County  of  New  York,    >   ss. 
Southern  District  of  New  York,  j 

Eobert  Roe,  being  duly  sworn,  deposes  and  says  :  I  am  one  of  the 

above-named  defendants.     The  foregoing  demurrer  is  not  interposed 

for  delay. 

Robert  Roe. 

Sworn  to  before  me  this  9th  day  of  August,  1889. 

Sylvanus  Brown, 

Notary  Public,  New  York  Co.,  N.  Y.  [seal.] 


Form  VII.  —  Plea. 

In  the  Circuit  Court  of  the  United  States  for  the  Southern  District 

of  New  York. 

Between  John  Stiles,  Plaintiff,  \ 

and  >   In  Equity. 

Robert  Roe  and  Richard  Doe,  Defendants.  ) 

The  plea  of  the  above  named  defendant  Richard  Doe  to  the  bill  of 
complaint  of  the  above  named  plaintiff. 

I,  the  defendant  Richard  Doe,  by  protestation,  not  confessing  or 
acknowledging  all  or  any  part  of  the  matters  or  things  in  the  said 
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bill  of  complaint  mentioned  to  be  true  in  such  manner  and  form  as 
the  same  are  therein  set  forth  and  alleged,  do  plead  thereto,  and  for 
plea  say,  that  I  am  not  the  administrator  of  the  estate  of  Jane  Doe  as 
in  the  said  bill  alleged,  and  that  the  administrator  of  said  Jane  Doe 
is  one  Robert  Hereford,  which  said  administrator  ought  to  be  made  a 
party  or  parties  to  the  said  bill  as  I  am  advised ;  all  which  matters 
and  things  I  aver  to  be  true,  and  plead  the  same  to  the  said  bill, 
and  humbly  crave  the  judgment  of  this  Honorable  Court  whether  I 
ought  to  be  compelled  to  make  any  further  or  other  answer  to  the 
said  bill. 

Henbt  Jones, 

Solicitor  and  of  Counsel  for  Defendant  Richard  Doe. 

Ill  Broadway,  New  York. 

I  hereby  certify  that  the  foregoing  plea  is  in  my  opinion  well 
founded  in  point  of  law.     New  York,  August  9,  1889. 

Henry  Jones, 
of  Counsel  for  Defendant  Richard  Doe. 
State  of  New  York,  ^ 

City  and  County  of  New  York,   v  ss. 
Southern  District  of  New  York.  ) 

Richard  Doe,  being  duly  sworn,  deposes  and  says :  I  am  one  of  the 
above  named  defendants.  The  foregoing  plea  is  true  in  point  of  fact, 
and  is  not  interposed  for  delay.  Sworn  to  before  me,  this  9th  day  of 
August,  1889.  Richard  Doe. 

Sylvanus  Brown,  [seal.] 

Notary  Public,  N.  Y.  C 


Form  VIII.  —  Answer. 

Circuit  Court  of  the  United  States  for  the  Southern  District  of 

New  York. 

John  Halford  and  Richard  Davis  ^ 

against  >■  In  Equity. 

Henry  Hawes.  ) 

The  answer  of  the  above-named  defendant  to  the  bill  of  complaint 
of  the  above-named  plaintiffs. 

In  answer  to  the  said  bill,  I,  Henry  Hawes,  say  as  follows  :  — 
1.   I  admit  that  I  was  on  the  first  day  of  June,  1864,  seized  in  fee- 
simple  of  the  premises  in  the  first  paragraph  of  the  said  bill  men- 
tioned.   And  I  admit  that  the  indenture  in  the  said  first  paragraph 
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of  the  said  bill  mentioned  was  of  such  date,  and  made  between  such 
parties  as  in  the  first  said  paragraph  of  the  said  bill  alleged,  and  that 
the  same  was  executed  by  me.  I  believe  that  the  said  indenture  was 
not  executed  by  Henry  Baker  in  the  said  bill  mentioned.  I  believe 
that  the  said  indenture  was  of  or  to  the  purport  and  effect  in  the  said 
first  paragraph  of  the  said  bill  in  that  behalf  set  forth ;  but  for  my 
greater  certainty  I  crave  to  refer  to  the  same  when  produced  to  this 
Honorable  Court. 

2.  I  do  not  know  and  cannot  set  forth  as  to  my  belief  or  otherwise, 
whether  the  said  Henry  Baker  died  on  the  seventh  day  of  May,  1867, 
or  when  he  died ;  or  whether  or  not  having  by  his  will  and  whether 
or  not  dated  the  tenth  day  of  January,  1867,  or  of  what  other  date, 
devised  to  the  plaintiffs  and  their  heirs,  all  estates  vested  in  him  by 
way  of  mortgage,  or  appointed  the  plaintiffs  to  be  his  executors ;  nor 
whether  the  said  will  was  or  not  on  the  first  day  of  July,  1867,  or 
when,  in  fact,  proved  by  the  plaintiffs  in  the  Surrogate's  Court  for 
the  city  and  county  of  New  York,  or  how  otherwise ;  nor  whether  the 
said  plaintiffs  thereby  or  in  fact  became,  nor  whether  they  now  are, 
the  legal  personal  representatives  of  the  said  Henry  Baker ;  but  I 
have  no  reason  to  doubt  that  the  facts  are  as  in  that  behalf  alleged  in 
the  said  bill. 

3.  The  said  Henry  Baker  was  a  bachelor,  without  any  near  rela- 
tions, and  for  many  years  previously  to  the  year  1864,  and  thencefor- 
ward to  his  death,  he  suffered  from  continual  ill-health  and  infirmity. 
My  mother,  Sarah  Hawes,  was  in  the  service  of  the  said  Henry  Baker 
as  housekeeper  from  the  year  1855  down  to  the  time  of  the  death  of 
the  said  Henry  Baker,  and  was  in  continual  attendance  upon  him ; 
and  the  said  Henry  Baker  frequently  expressed  to  my  said  mother 
his  gratitude  for  her  attention  to  his  comfort  in  that  his  illness. 

4.  I  attained  my  age  of  twenty-one  years  in  the  year  1864.  In  the 
early  part  of  that  year  my  said  mother  applied  to  the  said  Henry 
Baker  to  advance  me  the  sum  of  one  thousand  dollars  to  enable  me 
to  enter  business,  which  he  agreed  to  do  on  having  the  repayment 
thereof  with  interest  secured  by  the  said  indenture  of  the  first  day  of 
June,  1864. 

5.  In  the  month  of  May,  1864,  the  said  Henry  Baker  wrote,  signed, 
and  sent  to  me  a  letter  bearing  no  date,  containing  the  words  and 
figures  following  (that  is  to  say)  :  "  All  is  arranged  about  the  se- 
curity you  are  to  give  me.  I  hope  I  shall  never  have  occasion  to 
enforce  it ;  and  that  nothing  will  compel  me  to  change  my  intention 
of  rewarding  your  mother  and  yourself  for  her  long  and  faithful  ser- 
vices to  me,"  —  as  by  such  letter  when  produced  will  appear. 

6.  I  have  never  made  any  payments  whatsoever  on  account  of  in- 
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terest  due  on  the  said  indenture,  and  I  was  never  called  ujion  to  pay 
interest  thereon  by  the  said  Henry  Baker  in  his  lifetime. 

7.  My  said  mother  died  on  the  twenty-seventh  day  of  December, 
1867. 

8.  Under  the  circumstances  hereinbefore  appearing  I  submit  that 
nothing  is  due  on  the  said  indenture  from  me  to  the  plaintiffs,  whether 
as  such  alleged  personal  representatives  or  otherwise,  but  I  admit  that 
nothing  has  ever  been  paid  on  account  of  the  principal  money  secured 
thereby. 

9.  I  do  not  know,  and  cannot  set  forth,  as  to  my  belief  or  other- 
wise, whether  the  plaintiffs  did  on  the  seventh  day  of  April,  1873, 
discover,  but  I  admit  that  it  is  the  fact,  that  I  intend  to  pull  down 
the  said  house  in  the  said  bill  mentioned,  and  that  I  have  advertised 
the  bricks  composing  the  same  to  be  sold  as  building  materials.  I 
deny  that  it  is  true  that  I  have  entered  into  a  contract  with  John 
Smithers  or  with  any  other  person  for  the  execution  of  the  work  of 
pulling  down  the  same. 

10.  I  admit  that  if  the  said  house  be  pulled  down,  the  said  prem- 
ises would  be  an  insufficient  security  for  the  sum  of  one  thousand 
dollars  with  interest  thereon  at  the  rate  of  five  per  centum  per  annum 
from  the  first  day  of  June,  1864.  But  I  submit  that  I  have  a  right 
to  pull  down  the  said  house,  and  to  sell  the  bricks  composing  the 
same  as  building  materials,  and  that  the  injunction  awarded  against 
me  by  this  Honorable  Court  on  the  sixteenth  day  of  April,  1873, 
ought  to  be  dissolved,  and  that  the  said  bill  ought  to  be  dismissed 

with  costs. 

Henry  Hawes. 

Robert  Jones, 

Solicitor  for  Henry  Halves, 

111  Broadway,  New  York. 

Defendant's  Oath  to  Answer, 

State  of  New  York, 

City  and  County  of  New  York, 

Southern  District  of  New  York. 

Henry  Hawes,  being  duly  sworn,  deposes  and  says  :  I  am  the  above- 
named  defendant.  So  much  of  the  foregoing  answer  as  concerns  my 
own  acts  and  deeds  is  true  to  the  best  of  ray  own  knowledge ;  and  so 
much  thereof  as  concerns  the  acts  or  deeds  of  any  other  person  or 

persons,  I  believe  to  be  true. 

Henry  Hawes. 

Sworn  to  before  me  this  20th  day  of  July,  1875, 
Sylvanus  Brown, 

Notary  Public,  New  York  County  [seal.] 

VOL.  n.— 28 
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Form  IX.  —  Disclaimer. 


Circuit  Court  of  the  United  States  for  the  Southern  District  of 

New  York. 

KOBERT  AbER         \ 

against  >  In  Equity. 

Richard  Flagg.  ) 

The  disclaimer  of  the  defendant,  Kichard  Flagg,  to  the  bill  of  com- 
plaint of  the  complainant,  Robert  Aber. 

This  defendant,  saving  and  reserving  to  himself  any  and  all  ad- 
vantages that  might  be  taken  by  exception  to  said  bill,  saith,  that  he 
doth  not  know  that  he,  this  defendant,  to  his  knowledge  and  belief, 
ever  had,  nor  did  he  claim  or  pretend  to  have,  nor  doth  he  now  claim, 
any  right,  title,  or  interest  of,  in,  or  to  the  estates  and  premises, 
situate  [describing  them],  in  the  said  complainant's  bill  set  forth, 
or  any  part  thereof;  and  this  defendant  doth  disclaim  all  right, 
title  and  interest  to  the  said  estate  and  premises  in  [naming  their 
situation];  in  the  said  complainant's  bill  mentioned,  and  every  part 
thereof. 

[Conclusion  as  in  Form  VIII.] 


Form  X.  —  Replication. 

Circuit  Court  of  the  United  States  for  the  Southern  District  of 

New  York. 

John  Stiles,  Plaintiff, 
against 
John  Doe  and  Robert  Roe,  Defendants. 

This  repliant,  John  Stiles,  saving  and  reserving  to  himself  all  and 
all  manner  of  advantage  of  exception,  which  may  be  had  and  taken  to 
the  manifold  errors,  uncertainties,  and  insufficiencies  of  the  answer  of 
the  said  defendants  for  replication  thereunto,  saith,  that  he  doth  and 
will  aver,  maintain,  and  prove  his  said  bill  to  be  true,  certain,  and  suf- 
ficient in  the  law  to  be  answered  unto  by  the  said  defendants,  and 
that  the  answer  of  the  said  defendants  is  very  uncertain,  evasive,  and 
insufficient  in  law,  to  be  replied  unto  by  this  repliant ;  without  that, 
that  any  other  matter  or  thing  in  the  said  answer  contained,  material 
or  effectual  in  the  law  to  be  replied  unto,  and  not  herein  and  hereby 
well  and  sufficiently  replied  unto,  confessed  or  avoided,  traversed  or 
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denied,  is  true ;  all  which  matters  and  things  this  repliant  is  ready  to 
aver,  maintain,  and  prove  as  this  honorable  court  shall  direct,  and 
humbly  prays  as  in  and  by  his  said  bill  he  hath  already  prayed. 

Robert  Jones, 

Solicitor  for  Plaintiff, 

111  Broadway,  New  York. 


Form  XL  — Bill  op  Revivor. 

United  States  Circuit  Court,  Southern  District  of  New  York, 

The  Webster  Loom  Company 
against 
Emma  L,   Higgins,   Eugene   Higgins   and    Josephine   Brooks? 
as  Executors  of  the  last  Will  and  Testament  of  Elias  S. 
Higgins,  deceased,  ^  In  Equity. 

and 
Jules  Reynal   and   John   H.   Higgins,   surviving  trustees,   and 
Nathalie  Florence  Reynal,  residuary  legatee  under  the  last 
Will  and  Testament  of  Nathaniel  D.  Higgins,  deceased. 

To  the  Honorable,  the  Judges  of  the  Circuit  Court  of  the  United  States,  for  the 
Southern  District  of  Neic  York :  — 

The  Webster  Loom  Company,  a  Corporation  organized  under  and 
pursuant  to  the  Laws  of  the  State  of  New  York,  and  having  its  prin- 
cipal place  of  business  in  the  City  of  New  York  in  said  State,  brings 
this  its  bill  of  revivor  against  Emma  L.  Higgins,  Eugene  Higgins 
and  Josephine  Brooks,  as  Executors  of  the  last  Will  and  Testament 
of  Elias  S.  Higgins,  deceased,  and  Jules  Reynal  and  John  H.  Hig- 
gins, surviving  trustees,  —  and  Nathalie  Florence  Reynal,  residuary 
legatee  under  the  Last  Will  and  Testament  of  Nathaniel  D.  Higgins, 
deceased.  Said  Emma  L.  Higgins,  Josephine  Brooks,  Eugene  Hig- 
gins, Jules  Reynal,  John  H.  Higgins,  and  Nathaniel  Florence  Reynal 
being  citizens  of  the  State  of  New  York  and  residents  of  the  City  of 
New  York  in  said  State ;  and  thereupon  your  orator  complains  and 
says  that  on  or  about  the  19th  day  of  June,  1874,  your  orator  filed  a 
bill  in  equity  in  this  Court  against  Elias  S.  Higgins  and  Nathaniel  D. 
Higgins,  alleging  infringement  by  them  of  certain  Letters  Patent  of 
the  United  States,  which  were  numbered  No.  130,961  and  dated  August 
27th,  1872,  of  which  your  orator  was  at  that  time,  and  is  now,  the 
owner. 
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That  thereafter  the  said  Elias  S.  Higgins  and  ^N'athaniel  D.  Higgins, 
having  been  duly  served  with  the  writ  of  subpceua,  appeared  by 
Counsel  and  filed  their  Answer  to  said  bill  of  Complaint,  to  which 
answer  a  replication  was  filed  on  the  part  of  your  orator. 

That  thereafter  your  orator  proceeded  to  take  proof  in  support  of 
its  said  bill  of  complaint ;  and  thereafter  said  defendants  XDroceeded 
to  take  proofs  in  support  of  their  said  answer  and  in  defense  of  said 
actions. 

That  thereafter  said  suit  was  brought  to  final  hearing  before  the 
Honorable  Hoyt  H.  Wheeler ;  that  said  Judge  filed  his  decision  on 
the  olst  day  of  May,  1879,  adjudging  invalidity  of  the  fifth  claim  of 
the  patent  —  being  the  claim  in  suit  —  and  dismissing  the  said  bill  of 
complaint,  as  by  reference  to  said  decision  reported  in  15  Blatchford 
446  will  more  fully  and  at  large  appear. 

That  thereafter  your  orator  appealed  to  the  Supreme  Court  of  the 
United  States  from  the  decision  of  the  Circuit  Court  for  the  Southern 
District  of  New  York ;  that  the  said  appeal  was  argued  before  said 
Supreme  Court  of  the  United  States,  and  a  decision  made  by  said 
Court,  the  opinion  being  w^ritten  by  Mr.  Justice  Bradley,  adjudging 
the  validity  of  said  patent  and  that  defendants  had  infringed  the 
same,  and  remanded  the  cause  to  this  Court,  ordering  a  decree  against 
said  defendants  restraining  them  from  further  infringement,  and  also 
granting  a  reference  to  a  Master  to  ascertain  and  report  damages  and 
profit  caused  by  said  infringement,  —  all  of  which  will  more  fully  and 
at  large  appear  by  reference  to  said  decision  reported  in  15  Otto, 
680. 

That  thereafter  the  accounting  in  this  cause  was  commenced  and 
voluminous  proofs  taken. 

That  thereafter  the  Master  filed  his  report  awarding  nominal 
damages  to  your  orator,  against  said  defendants. 

That  thereafter,  on  exceptions  duly  filed  to  said  report,  argument 
was  had  before  His  Honor  Judge  Shipman  on  motion  to  confirm  said 
Master's  report ;  that  said  Judge  filed  an  opinion  on  the  26th  day  of 
July,  1889,  re-committing  said  accounting  to  the  Master  for  further 
action  in  accordance  with  the  said  opinion.  That  no  order  has  yet 
been  entered  on  Judge  Shipman's  decision. 

That  during  the  pendency  of  said  accounting  the  defendant  Nath- 
aniel D.  Higgins  died,  leaving  a  last  Will  and  Testament,  which  on 
the  31st  day  of  January,  1882,  was  admitted  to  probate  in  the  Sur- 
rogate's Court  of  New  York  County,  New  York,  and  letters  executory 
thereupon  were  on  said  31st  day  of  January,  1882,  duly  issued  out  of 
said  Surrogate's  Court  unto  Elias  S.  Higgins,  Jules  Reynal  and  John 
H.  Higgins. 
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That  said  Will  after  directing  the  payment  of  an  inconsiderable 
percentage  of  the  testator's  estate  as  specified  legacies  to  certain  per- 
sons therein  named,  directed  tlie  said  executors  to  hold  in  trust  for 
the  benefit  of  the  testator's  grandchildren,  for  a  period  of  time  that 
has  not  yet  expired,  the  sum  of  One  Million  and  Five  hundred  thou- 
sand dollars,  and  to  pay  the  rest  and  residue  of  testator's  estate  unto 
his  daughter  Nathalie  Florence  Reynal. 

That  on  the  31st  day  of  December,  1888,  said  executors  filed  their 
final  accounting  in  the  ofiice  of  the  Surrogate  of  the  County  of  New 
York,  K.  Y.,  whereby  it  appeared  that  they  had  paid  said  specific 
legacies,  and  that  after  paying  to  Nathalie  F.  Keynal  aforesaid  a  sum 
amounting  to  between  three  and  four  millions  of  dollars,  they  still 
retained  in  trust  for  the  benefit  of  said  grandchildren  of  said  testator 
the  sum  of  One  Million  and  Five  hundred  thousand  dollars. 

That  said  account  was  approved  by  said  Surrogate  and  an  order  was 
entered  in  the  Court  of  said  Surrogate  on  the  31st  day  of  December, 
1888,  discharging  and  releasing  said  Elias  S.  Higgins,  Jules  Reynal 
and  John  H.  Higgins  from  their  duties  as  executors  under  said  last 
Will  and  Testament,  but  directing  them  to  continue  to  hold  said  trust 
fund  of  One  Million  and  Five  hundred  thousand  dollars  as  directed  m 
said  last  Will  and  Testament. 

That  said  Elias  S.  Higgins,  Jules  Reynal  and  John  H.  Higgins 
thenceforth  continued  to  so  act  as  trustees  under  said  Will  as  to  said 
trust  fund,  and  said  Jules  Reynal  and  John  H.  Higgins  are  now  so 
acting. 

That  the  aforesaid  Elias  S.  Higgins  died  upon  the  18th  day  of 
August,  1889,  leaving  a  last  Will  and  Testament,  which  on  the  14th 
day  of  September,  1889,  was  admitted  to  probate  in  the  Surrogate's 
Court  of  New  York  County,  New  York,  and  letters  executory  there- 
upon were  on  said  14th  day  of  September,  1889,  duly  issued  out  of 
said  Surrogate's  Court  unto  Emma  L.  Higgins,  Eugene  Higgins  and 
Josephine  Brooks,  and  still  remain  in  full  force  and  virtue. 

Wherefore,  your  orator  prays  that  the  said  cause  may  be  revived 
by  the  decree  of  this  Honorable  Court,  and  that  it  may  proceed  to  a 
decree  in  its  favor  in  accordance  with  the  prayer  of  the  original  bill 
of  complaint  herein. 

Your  orator  further  prays  that  a  writ  of  subpoena  may  issue  in  due 
form  of  law,  directed  to  the  aforesaid  defendants  Emma  L.  Higgins, 
Eugene  Higgins  and  Josephine  Brooks,  as  Executrices  and  Executor 
of  the  Estate  of  Elias  S.  Higgins,  deceased,  and  Jules  Reynal  and 
John  H.  Higgins  as  trustees,  and  Nathalie  Florence  Reynal  as  resid- 
uary legatee  under  the  Will  of  Nathaniel  D.  Higgins,  deceased,  and 
requiring  them  to  appear  and  show  cause,  if  any   they  have,  why 
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this  cause  should  not  be  revived  :  and  if  no  cause  shall  be  shown  by 
said  defendants  why  said  suit  should  not  be  revived,  that  a  decree 
be  entered  reviving  said  suit  in  favor  of  your  orator. 
And  your  orator  will  ever  pray,  etc. 

Webster  Loom  Company,  by 

Wm.  G.  Smith,  Prest. 
Brown  &  Jones, 
Solicitors  and  of  Counsel  for  Complainant, 
5  Beekman  Street,  New  York. 

State  of  New  York,  } 

City  and  County  of  New  York.       > 

William  G.  Smith,  being  duly  sworn,  says  that  he  resides  in  the 
City  and  County  of  New  York,  and  is  the  President  of  the  Webster 
Loom  Company,  the  complainant  herein  ;  that  he  has  read  the  fore- 
going bill  of  revivor  and  knows  the  contents  thereof,  and  that  the 
same  is  true  of  his  own  knowledge. 

Deponent  further  says  that  the  reason  why  this  verification  is  not 
made  by  the  complainant  is,  that  it  is  a  Corporation ;  that  deponent 
is  an  officer  of  the  same,  to  wit,  President. 

Wm.  G.  Smith. 
Sworn  to  before  me  this  3d  day  of  December,  1889, 
A.  G.  N.  Vermilye, 

Notary  Public,  N.  Y.  Co.  [sEAL.] 


Form  XIL  — Notice  of  taking  Testimony  in  Equity. 

Circuit  Court  of  the  United  States  for  the  Southern  District  of 

New  York. 

John  Stiles,  Complainant,  -x 

arjaitist  V  In  Equity. 

John  Doe,  Defendant.      ) 

Notice  is  hereby  given.  That  we  shall  proceed  to  take  proofs  for 
final  hearing  on  the  part  of  the  complainant  under  the  67th  Rule  of 
the  Supreme  Court  for  courts  in  equity,  as  amended,  or  in  accordance 
with  the  statutes  in  such  case  made  and  provided,  and  in  pursuance 
of  the  rules  and  practice  of  this  Court,  orally  before  Henry  Roberts, 
an  Examiner  of  this  Court,  or  some  other  proper  officer,  under  said 
statutes  and  riiles,  at  Room  4,  Number  200  Broadway,  New  York,  on 
the  20th  day  of  July,  at  1889,  11  o'clock  in  the  forenoon. 
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The  names  and  residences  of  the  witnesses  who  live  at  a  greater 
distance  from  the  place  of  trial  than  one  hundred  miles,  whom  it  is 
intended  to  examine,  are  stated  below. 

You  are  invited  to  attend  and  cross-examine  any  witnesses  pro- 
duced. The  examination  will  be  adjourned  from  day  to  day,  and  to 
such  time  and  place  as  may  be  required,  without  further  notice. 

Brown  &  Black, 

Complainant's  Solicitors, 

No.  206  Broadway,  New  York. 
Dated  New  York  City,  July  1,  1889. 

To  Frank  Farwell,  Esq., 

Solicitor  for  Defendant. 

Names  of  Witnesses  and  Residences. 

John  Smith,  of  Yonkers,  New  York. 
Henry  Kobinson,  of  Newark,  New  Jersey. 


Form  XIII.  —  Notice  of  Deposition  under  Revised  Statutes. 
United  States  Circuit  Court  for  the  Northern  District  of  New  York. 

George  H.  Benjamin,  Plaintiff,  \ 

against  \  In  Equity. 

The  John  T.  Note  Manufacturing  Company,  Defendant.  I 

Please  take  notice  that  the  complainant  herein  will  take  the  testi- 
mony of  George  H.  Benjamin,  F.  Eudinger,  and  George  V.  Hecker, 
all  of  whom  reside  at  the  City  of  New  York,  and  State  of  New  York, 
and  others,  each  and  all  of  whom  reside  more  than  one  hundred  (100) 
miles  from  the  place  of  trial  herein,  and  more  than  one  hundred  (100) 
miles  from  any  place  at  which  a  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  New  York  is  appointed  to  be  held  by 
law,  at  the  final  hearing  for  use  on  behalf  of  the  complainant,  before 
Henry  T.  Brennan,  Esq.,  a  Notary  Public  in  and  for  the  City  and 
County  of  New  York,  who  is  not  of  counsel  nor  interested  in  this 
cause,  at  the  office  of  Brown  &  Jones,  at  No.  35  Wall  Street,  in  the 
said  City  of  New  York,  and  State  of  New  York,  on  the  4th  day  of 
January,  1892,  at  11  o'clock  a.  m.,  and  thereafter  from  day  to  day  as 
the  taking  of  the  depositions  may  be  adjourned  ;  and  such  testimony 
will  be  so  taken  in  accordance  with  the  provisions  of  Sections  863, 
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864,  and  865  of  the  Eevised  Statutes  of  the  United  States  and  the 

Equity  Rules. 

Brown  &  Jokes, 

Complainant's  Solicitors, 

No.  35  Wall  Street,  New  York. 
Dated  New  York,  December,  28, 1891. 

To  John  Roe,  Esq.,  Defendanfs  Solicitor, 

No.  377  Main  Street,  Buffalo,  New  York. 


Form  XIV.  —  Order  for  Dedimus  Potestatem. 

At  a  stated  term  of  the  United  States  District 
Court  held  at  the  United  States  Court  Build- 
ing in  tiie  city  of  New  York,  for  the  Southern 
District  of  New  York,  on  the  13th  day  of  April, 
1874.  Present :  the  Honorable  Samuel  Blatch- 
ford,  the  District  Judge. 
The  United  States  ^ 

[ 
S.  N.  Wolff  et  al.   ) 

On  reading  and  filing  affidavit  of  plaintiffs  attorney  and  notice  of 
motion,  with  proof  of  due  service  thereof  on  attornej's  for  the  defend- 
ant, Alphonse  de  Riesthal,  who  only  has  appeared  herein,  George  Bliss, 
Esq.,  appearing  for  the  plaintiff,  and  W.  J.  A.  Fuller,  Esq.,  for  the 
defendant,  Alphonse  de  Riesthal, 

It  is,  on  motion  of  George  Bliss,  Esq.,  United  States  Attornej^,  or- 
dered that  a  dedimus  potestatem  be  issued  in  this  cause  out  of  this 
court,  directed  to  the  United  States  Consul,  and  to  such  deputy  or  rep- 
resentative of  said  consul  as  ma}^  be  authorized  by  him  to  act  in  his 
place  and  stead,  at  the  following- named  places,  respectively,  viz.  :  To 
E.  P.  Beauchamp,  United  States  Consul  at  Aix-la-Chapelle  (Aachen), 
Germany,  and  his  deput}-  or  representative ;  to  W.  P.  Webster, 
United  States  Consul  at  Frankfort-on-the-Main,  and  his  deputy  or  rep- 
resentative ;  to  H.  Kreisraan,  United  States  Consul  at  Berlin,  Prussia, 
and  his  deputy  or  representative ;  to  J.  S.  Stuart,  United  States  Con- 
sul at  Leipzic,  Germany,  aud  his  deput}'  or  representative ;  to  Daniel 
McM.  Gregg,  United  States  Consul  at  Prague,  Austria,  and  his  deputy 
or  representative  ;  to  S,  II.  M.  Byers,  United  States  Consul  at  Zurich, 
Switzerland,  and  liis  dcput}'  or  representative ;  to  examine  the  follow- 
ing-named persons  under  oath  as  witnesses  herein,  viz.  :  A.  Amberg, 
and  the  person  or  persons  composing  the  firm  of  A.  Ilirsch  &  Co.,  of 
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Cassel,  German}'- ;  S.  N.  "Wolff,  of  Neidheim,  near  Cassel  aforesaid  ; 
the  person  or  persons  composing  the  firm  of  Luttger  Brothers,  of  Pet- 
ersmuhle,  near  Solingen,  Germany  ;  Carl  Aufermann,  of  Losenbach, 
near  Liedenscheid,  Germany  ;  V.  T.  Pospiehel,  of  Wiesenthal,  Bohemia  ; 
and  the  person  or  persons  composing  the  firm  of  Leopold  Czech  &  Co., 
of  Haida,  Bohemia ;  the  person  or  persons  comprising  the  firm  of  E. 
Kreimer  &  Co.,  Berlin,  Prussia ;  W.  Wagner,  Jr.,  of  Plattenberg, 
Switzerland,  and  T.  L.  Lurman,  and  J.  W.  Maes,  of  Iserlohn, 
Germany. 

It  is  further  ordered  that  the  examination  above  provided  for  shall 
take  place  during  the  months  of  Julj^  and  August,  1874,  and  at  such 
times  within  said  months  as  is  hereinafter  designated. 

It  is  further  ordered  that  either  part}-  to  this  action  shall  have  liberty 
to  examine  not  only  the  witnesses  herein  named,  but  any  other  wit- 
nesses that  either  part}'  may  desire  to  examine  at  the  aforesaid  places 
of  Aix-la-Chapelle,  Frankfort-on-the-Main,  Berlin,  Leipzic,  Prague,  or 
Zurich,  before  either  of  the  persons  herein  authorized  to  take  testimony  ; 
provided,  however,  that  the  names  of  said  witnesses  and  their  places  of 
residence  shall  be  given  to  the  attorney  of  the  opposite  side  in  New 
York,  before  June  6,  1874,  or  such  notice  be  given  in  Europe  to  the 
opposite  counsel  acting  there  for  either  party  to  this  action,  in  either  of 
the  aforesaid  places  of  Aix-la-Chapelle,  Frankfort-on-the-Main,  Berlin, 
Leipzig,  Prague,  or  Zurich,  where  such  other  witnesses  are  to  be  exam- 
ined, two  days  before  such  examination. 

It  is  further  ordered  that,  prior  to  June  6,  1874,  the  attorneys  for 
the  respective  parties  shall  give  notice  in  New  York,  each  to  the  other, 
of  the  names  and  European  address,  for  the  last  week  in  June,  1874,  of 
the  counsel  for  the  respective  parties  who  are  to  take  testimony  under 
this  commission. 

It  is  further  ordered  that  the  examination  of  witnesses  shall  be  had 
at  the  following  places,  in  the  following  order,  and  not  otherwise,  viz. : 
First,  at  Aix-la-Chapelle,  next  at  Frankfort-on-the-Main,  next  at  Berlin, 
next  at  Leipzic,  next  at  Prague,  next  at  Zurich  ;  that  four  weeks  shall 
elapse  between  the  examination  of  witnesses  at  Prague  and  Zurich  ; 
that  the  examination  shall  commence  at  Aix-la-Chapelle,  on  the  6th 
day  of  July,  1874,  or  within  two  days  thereafter;  and  that  no  examin- 
ation shall  be  had  of  witnesses  at  any  place  after  the  examination  has 
been  finished  at  that  place,  or  the  examination  of  witnesses  commenced 
at  another  place. 

It  is  further  ordered  that  the  counsel  for  the  plaintiff  shall  have  with 
him  at  any  and  all  said  examinations  of  said  witnesses,  or  either  of 
them,  all  the  original  invoices  mentioned  in  the  declaration  herein,  or 
copies  or  duplicates  thereof,  and  which  are  in  the  possession  of  the 
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plaintiff,  and  that  counsel  for  defendant  shall  have  full  and  free  inspec- 
tion thereof,  and  liberty  to  take  copies  of  the  same. 

It  is  further  ordered  that  all  directions  herein  contained  as  to  time, 
place,  order,  and  manner  of  examination  of  said  witnesses  may  be 
changed  or  modified  by  the  written  consent  of  the  counsel  for  the  re- 
spective parties  in  Europe  or  in  New  York. 

It  is  further  ordered  that  the  examination  of  all  witnesses  under  this 
commission  shall  be  oral,  or  taken  by  question  and  answer,  in  the 
usual  manner  of  taking  oral  depositions,  by  examination,  cross-examin- 
ation, and  redirect  examination ;  that  the  testimony  given  under  such 
examination  shall  be  reduced  to  writing,  signed  by  the  witnesses,  and 
certified  by  the  commissioners,  respectively,  and  by  them  transmitted 
by  mail  to  the  clerk  of  this  court  at  the  city  of  New  York,  unless  other- 
wise mutually  agreed  upon  by  said  counsel  for  both  parties. 

It  is  further  ordered  that  all  testimony  taken  under  the  commission 
provided  for  herein,  shall  be  taken  subject  to  all  legal  objections  at  the 
trial  of  this  action.  Sam.  Blatchford. 


Form  XV.  —  Letters  Rogatory. 

United  States  of  America,       ) 
Southern  District  of  New  York.  \ 

The  President  of  the  United  States  of  America  to  the  President 
[seal.]  of  the  Court  at  S.  Angelo  dei  Lombardie  in  the  Kingdom  of 

Italy, 

Greeting  :  Whereas  a  certain  suit  is  pending  in  our  Circuit  Court 
for  the  Southern  District  of  New  York,  in  which  Giovanni  P.  Riva,  as 
administrator  of  the  estate  of  Angelo  di  Nicola,  deceased,  is  plaintiff, 
and  the  New  York  Central  and  Hudson  River  Railroad  Company  is  de- 
fendant, and  it  has  been  suggested  to  us,  that  justice  cannot  completely 
be  done  between  the  said  parties,  without  the  testimony  of  Grazia  Di 
Ventuto,  Antonio  Torrello,  and  Maria  Michela  Torrello,  all  of  whom 
reside  at  Bagnoli  Irpino  within  your  jurisdiction  ; 

We  therefore  request  you  that  in  furtherance  of  justice  you  will  by  the 
proper  and  usual  process  of  your  Court,  cause  said  Grazia  Di  Ventuto, 
Antonio  Torello,  and  Maria  Michela  Torrello  to  appear  before  you,  or 
some  competent  person  by  3'ou  for  that  purpose  to  be  appointed  and  au- 
thorized, at  a  precise  time  and  place  by  you  to  be  fixed,  then  and  there 
to  make  answer  on  their  oaths  and  affirmations  to  the  several  interroga- 
tories hereunto  annexed  ;  and  that  you  will  cause  their  depositions  to  be 
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committed  to  writing,  and  to  be  returned  to  us  under  cover  addressed 
to  the  clerk  of  the  Circuit  Court  of  tlie  United  States  for  the  Southern 
District  of  New  York,  at  the  City  of  New  York  and  State  of  New  York, 
in  the  United  States  of  America,  duly  closed  and  sealed  up  together 
with  these  presents,  and  we  shall  be  ready  and  willing  to  do  the  same 
for  3'ou  in  a  similar  case  when  required. 

Witness,  Hon.  Melville  W.  Fuller,  Chief  Justice  of  the  Supreme 
Court  of  the  United  States,  at  the  City  of  New  York,  the  24th  day  of 
December,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-one. 

JoHK  A.  Shields,  Clerk.        [l.  s.] 


Form  XVI.  —  Letters  Rogatory. 
[Copied  from  Nelson  et  al.  v.  United  States,  2  Peters  C.  C.  235.] 


.} 


United  States, 

District  of  Pennsylvania.  \    ^^^ 

The  President  of  the  United  States  to  any  Judge  or  Tribunal,  having  jurisdiction 
of  civil  causes  at  Havanna,  Greeting: 

Whereas,  a  certain  suit  is  pending  before  us  in  which  John  D.  Nelson, 
Henry  Abbott,  and  Joseph  E.  Tatem  are  the  claimants  of  the  schooner 
Perseverance  and  cargo,  and  the  United  States  of  America  are  the  de- 
fendants ;  and  it  has  been  suggested  to  us,  that  there  are  witnesses 
residing  within  3'our  jurisdiction,  without  whose  testimony  justice  can- 
not completely  be  done  between  the  said  parties ; 

We  therefore  request  j'ou,  that  in  furtherance  of  justice,  you  will, 
b}-  the  proper  and  usual  process  of  3'our  court,  cause  such  witness  or 
witnesses  as  shall  be  named  or  pointed  out  to  j-ou  by  the  said  parties, 
or  either  of  them,  to  appear  before  3'ou,  or  some  competent  person,  b}- 
you  for  that  purpose  to  be  appointed  and  authorized,  at  a  precise  time 
and  place  by  3'ou  to  be  fixed,  and  there  to  answer  on  their  oaths  and 
affirmations  to  the  several  interrogatories  hereunto  annexed ;  and  that 
you  will  cause  their  depositions  to  be  committed  to  writing,  and  returned 
to  us  under  cover,  dul}-  closed  and  sealed  up  together  with  these  pres- 
ents. And  we  shall  be  ready  and  willing  to  do  the  same  for  30U  in  a 
similar  case  when  required. 

Witness,  etc. 
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Form  XVII.  —  Master's  Warrant  or  Summons. 

Circxdt  Court  of  the   United  States  for  the  Southern  District  of 

New   York. 

John  Doe,  Plaintiff,       '\ 

against  V  In  Equity. 

EiCHARD  Roe,  Defendant.  ) 

In  pursuance  of  the  authority  contained  in  a  decretal  order  made 
in  this  cause  by  the  Honorable  William  J.  Wallace,  Circuit  Judge, 
and  the  Honorable  Nathaniel  Shipman,  District  Judge,  at  a  stated 
Term  of  this  court  held  at  the  United  States  Court  House  in  the  City 
of  New  York  on  the  5th  day  of  July,  a.  d.  1888,  I,  Benjamin  Smith, 
one  of  the  Masters  of  said  Court,  do  hereby  summon  you,  John  Doe, 
complainant,  and  Richard  Eoe,  defendant,  to  appear  before  me,  the 
said  Benjamin  Smith,  at  my  of&ce  at  No.  206  Broadway,  in  the  City 
and  County  of  New  York  in  the  Southern  District  of  New  York,  on 
the  fourth  day  of  January,  a.  d.  1889,  at  two  o'clock  in  the  after- 
noon, to  attend  a  hearing  before  me,  the  said  master,  of  the  matters 
in  reference  in  the  said  cause  to  be  had  by  virtue  of  the  decretal 
order  aforesaid.     And  hereof  fail  not  at  your  peril. 

Benjamin  Smith,  Master. 

Dated  the  28th  day  of  December,  1888. 

Underwriting :  To  take  the  account  in  the  suit. 

Benjamin  Smith,  Master. 
To  John  Doe  and  Richard  Roe. 


Form  XVIII.  — Notice  accompanying  Draft  of  Master's  Report. 

Circuit  Court  of  the  United  States  for  the  Southern  District  of 

New  York. 

John  Doe,  Complainant,  '\ 

against  >  In  Equity. 

Richard  Roe,  Defendant.  ) 

Sirs  :  You  are  hereby  notified  that  I  have  prepared  the  draft  of 
my  Report  upon  the  matters  referred  to  me  as  Master,  by  the  Inter- 
locutory Decree  herein  dated  the  30th  day  of  November,  1887,  and 
that  a  copy  of  such  draft  Report  accompanies  and  is  annexed  to  this 
notice  and  is  herewith  served  upon  you  ;  you  are  also  hereby  notified 
that  I  shall  sign  and  file  said  Draft  Report  as  my  Report  herein, 
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unless  alterations  are  made  by  me  therein,  upon  suggestions  of  coun- 
sel for  either  party  hereto,  and  that  I  api)oint  the  26th  day  of  Feb- 
ruary, 1889,  at  my  office,  Room  3,  No.  10  Wall  Street,  in  the  City  and 
County  of  New  York,  at  11  o'clock  in  the  forenoon  of  said  day,  for 
counsel  for  either  party  hereto  to  present  to  me  any  suggestions  of 
amendments  to  or  alterations  of  said  Draft  Report,  and  to  file  with 
me  written  objections  or  exceptions  thereto,  if  any  they  have  to  the 
same. 

Yours,  &c., 

Benjamin  Smith,  Master. 
Dated  New  York,  February  21, 1889. 

To  Messrs.  Brown  &  Black,  Complainant^ s  Solicitors, 

1  Broadway; 
and  Egbert  Jones,  Defendant's  Solicitor, 

111  Broadway,  New  York  City. 


FoKM  XIX.  —  Order  appointing  Referee  to  try  Action  at 
Common  Law. 

At  the  April  Terra  of  the  United  States  Cir- 
cuit Court  for  the  Southern  District  of 
New  York,  held  in  New  York  City,  at  the 
Post  Office,  on  April  24,  1888.  Present  : 
Hon.  William  J.  Wallace,  Circuit 
Judge. 


Andrew  Brown,  Plaintiff, 


against  • 

TuE  New  York,  Lake  Erie,  and  Western  \ 

Railroad  Company,  Defendant.  J 

On  reading  and  filing  the  annexed  stipulation,  it  is 

Ordered  that  the  above-entitled  action  be  referred  to  Hamilton 
Cole,  Esq.,  as  sole  Referee,  to  hear  and  determine  all  the  issues 
thereof,  and  that  judgment  may  be  entered  upon  his  rejiort  as  such 
Referee  with  the  same  force  and  effect  as  upon  a  hearing  and  decision 
of  the  Court. 

And  it  is  further  ordered  that  the  said  Referee  shall  make  special 
findings  of  fact  herein,  and  that  said  findings  when  adopted  by  the 
Court  shall  have  the  same  force  and  effect  as  and  shall  be  deemed 
findings  of  the  Court. 

It  is.  further  ordered  that  this  action  and  the  issues  therein  may 
be  tried  and  determined  by  the  Court  without  the  intervention  of  a 
jury. 
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It  is  further  ordered  that  judgment  shall  not  be  entered  herein 
until  after  ten  days'  notice  of  the  filing  of  the  rei^ort  of  the  Keferee, 
and  of  the  judgment  proposed  to  be  entered  thereon. 

It  is  further  ordered  that  the  Eeferee's  fees  be  taxed  as  costs 
herein. 

(Signed)  Wm.  J.  Wallace, 

[seal.]  (A  copy.) 

Timothy  Griffith,  Clerks 


Form  XX.  —  Stipulation  for  Eeference  of  Action  at 
Common  Law. 

U.  S.  Circuit  Court,  for  the  Sotithern  District  of  New  YorTc. 

Andrew  Brown,  Plaintiff, 
against 
The  New  York,  Lake  Erie,  and  Western 
Railroad  Company,  Defendant. 

It  is  hereby  stipulated  and  agreed  that  the  above-entitled  action  be 
referred  to  Hamilton  Cole,  Esq.,  as  sole  Referee,  to  hear  and  deter- 
mine all  the  issues  thereof,  and  that  judgment  may  be  entered  upon 
his  report  as  such  Referee,  with  the  same  force  and  effect  as  upon 
a  hearing  and  decision  of  the  Court. 

And  it  is  further  stipulated  and  agreed  that  the  said  Referee  shall 
make  special  findings  of  fact  herein,  and  that  said  findings  when 
adopted  by  the  Court  shall  have  the  same  force  and  effect  as  and 
shall  be  deemed  findings  of  the  Court. 

It  is  further  stipulated  and  agreed  by  and  between  the  parties 
hereto,  that  this  action  and  the  issues  therein  may  be  tried  and  de- 
termined by  the  Court  without  the  intervention  of  a  jury,  and  a  jury 
is  hereby  waived. 

It  is  further  stipulated  and  agreed  that  judgment  shall  not  be 
entered  herein  until  after  ten  days'  notice  of  the  tiling  of  the  report 
of  the  Referee,  and  of  the  judgment  proposed  to  be  entered  thereon. 

It  is  further  stipulated  and  agreed  that  the  Referee's  fees  shall  be 
taxed  as  costs  herein. 

Dated  New  York,  April  23,  1888. 

C.  L.  Atterbury,  Attjj.  for  Plaintiff. 
Buchanan  &  Steele,  Defendants  Attorneys. 
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Form  XXI.  —  Wkit  of  Ne  Exeat. 

The  President  of  the  United  States  of  America  to  the  Marshal  of  the  Southern 
District  of  New  York. 

Greeting,  —  Whereas  it  is  represented  to  us  in  our  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York  in  equity, 
on  the  part  of  John  Aber,  complainant,  against  Charles  Dutton,  de- 
fendant (among  other  things),  that  he,  the  said  defendant,  is  greatly- 
indebted  to  the  said  complainant  and  designs  quickly  to  go  into 
parts  without  the  United  States  (as  by  oath  made  on  that  behalf 
appears),  which  tends  to  the  great  prejudice  and  damage  of  the  said 
complainant.  Therefore,  in  order  to  prevent  this  injustice,  we  do 
hereby  command  you  that  you  do,  without  delay,  cause  the  said 
Richard  Blodgett  personally  to  appear  before  you,  and  give  sufficient 
bail  or  security  in  the  sum  of  $5,000  that  the  said  Charles  Dutton  will 
not  go,  or  attempt  to  go,  into  parts  without  the  United  States,  with- 
out leave  of  our  said  Court ;  and  in  case  the  said  Charles  Dutton 
shall  refuse  to  give  such  Bail  or  Security,  then  you  are  to  commit  the 
said  Charles  Dutton  to  our  next  prison,  there  to  be  kept  in  safe 
custody,  until  he  shall  do  it  of  his  own  accord ;  and  when  you  shall 
have  taken  such  security,  you  are  forthwith  to  make  and  return  a 
certificate  thereof  to  us  in  our  said  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York  distinctly  and  plainly 
under  your  hand,  together  with  this  Writ. 

Witness,  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the 
Supreme  Court  of  the  United  States,  at  the  City  of  New  York,  in  the 
County  and  State  of  New  York,  the  thirteenth  day  of  November,  one 
thousand  eight  hundred  and  eighty -nine. 

John  A.  Shields,  Clerk.         [l.  s.] 

Frank  Jones,  Solicitor  for  Complainant. 
Ill  Broadway,  New  York. 

Indorsement :  Writ  of  Ne  Exeat  for  the  sum  of  $5,000. 
Let  the  within  Writ  issue. 

E.  Henry  Lacombe,  Circuit  Judge. 


Form  XXII.  —  Writ  of  Habeas  Corpus. 

The  President  of  the  United  States  of  America  to  Martin  T.  McMahon,  Marshal 
of  the  United  States  for  the  Southern  District  of  New  York,  Greeting  : 
We  command  you.  That  you  have  the  body  of  John  Doe,  by  you 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and 
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cause  of  such  imprisonment  and  detention,  by  whatsoever  name  said 
John  Doe  shall  be  called  or  charged,  before  a  stated  term  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of  New 
York,  to  be  held  in  the  Post-Office  Building  in  the  city  and  county 
and  State  of  New  York,  on  the  ninth  day  of  December,  1889,  to  do 
and  receive  what  shall  then  and  there  be  considered  concerning  said 
John  Doe,  and  have  you  then  and  there  this  writ. 

Wit7iess,  Hon.  Melville  W.  Fuller,  Chief  Justice  of  the  United 
States,  the  fifth  day  of  December,  one  thousand  eight  hundred  and 

eighty-nine. 

John  A.  Shields,  Clerk.     [l,s.] 

K-OBERT  JoxES,  Petitioner's  Attorney, 
206  &  208  Broadway,  New  York. 

Indorsement :  Let  the  within  writ  issue. 

E.  Henry  Lacombe,  Circuit  Judge. 


Form  XXIH.  —  Order  dismissing  Writ  of  Habeas  Corpus. 

In  the  matter  of  the  Petition  of  Charles 
Palliser  for  the  Writ  of  Habeas  Corpus. 

Upon  reading  and  filing  the  petition  of  Charles  Palliser  sworn  to 
November  26,  1889,  and  the  writs  habeas  corpus  and  certiorari  there- 
upon issued,  directed  to  Hon.  Martin  T.  McMahon,  Marshal  for  the 
United  States  for  the  Southern  District  of  New  York,  and  the  Hon. 
John  A.  Shields,  United  States  Commissioner,  and  returns  to  said  writs 
made  b}'  said  marshal  and  said  Commissioner ; 

Now  after  hearing  Roger  Foster,  Esq.,  of  Counsel  for  Charles  Palli- 
ser, in  support  of  an  application  for  the  discharge  of  said  Palliser  from 
custody,  said  Palliser  having  been  produced  before  this  Court  b}'  said 
marshal  in  obedience  to  said  writ  of  habeas  corpus;  and  aftei'  hear- 
ing Daniel  O'Connell,  Esq.,  assistant  U.  S.  Attornc}-,  in  opposition 
to  said  application  and  in  support  of  an  application  to  remand  said 
Palliser  to  custod}',  and  due  deUberation  having  been  had,  it  is 

Ordered  that  said  writhe  dismissed,  and  that  said  Palliser  be,  and  he 
herel)y  is  remanded  to  the  custody  of  the  said  Martin  T.  McMahon, 
Marshal  of  the  United  States  for  the  Southern  District  of  New  York. 

E.  Henry  Lacombe. 
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Form  XXTV.  —  Order  adjudging  Party  Guilty  of  Contempt. 
[Copied  from  Fischer  v.  Hayes,  6  Fed.  R.  66.] 

[Title.] 

A  motion  for  attachment  for  contempt  herein  having  come  on  for 
further  hearing  on  the  question  of  punishment  or  terms,  on  this  thirteenth 
day  of  Febriiar}',  1880,  and  Charles  F.  Blake,  Esq.,  having  been  heard 
for  the  motion,  and  J.  H.  Whitelegge,  Esq.,  opposed  ;  now,  therefore, 
it  is  hereby  ordered  and  decreed,  that  the  defendant  is  adjudged  to 
have  committed  the  contempt  alleged,  and  that  he  pa}',  as  a  fine  there- 
for, the  amount  of  all  costs,  charges,  and  disbursements,  whatsoever 
suffered,  borne,  or  incurred,  bj'  the  complainant  bj'  reason  of,  or  on  ac- 
count of,  the  said  motion,  and  that  the  question  of  the  amount  of  said 
fine  be  submitted  to  this  Court  on  affidavits,  and  without  argument,  as 
follows :  The  complainant  to  serve  his  affidavits  on  the  solicitor  for 
the  defendant  on  or  before  Friday,  February  20th,  1880  ;  that  defend- 
ant serve  his  replying  affidavits  on  counsel  for  complainant  on  or  before 
Tuesday,  February  24th,  1880 ;  and  that  complainant  have  the  right 
to  reply  ;  and  that  all  affidavits  be  filed  on  or  before  Frida}',  February 
27th,  1880. 


Form  XXV.  —  Order  fining  Defendant  for  Contempt. 

[Copied  from  Fischer  v.  Hayes,  6  Fed.  R.  67.] 

[Title.] 

This  motion  having  been  heard,  on  the  first  da}'  of  August,  1879, 
on  affidavits  and  argument  by  counsel  for  the  respective  parties,  and 
thereupon  an  order  having  been  dul}'  made  that  it  be  referred  to  John 
A.  Shields  to  ascertain  the  fact  of  said  infringement,  if  the  same  be  so, 
and  report  his  finding  to  this  court,  and  upon  the  coming  in  of  the  re- 
port of  said  referee,  and  hearing  counsel  for  the  respective  parties,  in 
support  thereof  and  in  opposition  thereto,  said  report  was  confirmed ; 
and  it  was  then  further  ordered  that  the  complainant  file  with  the 
court,  and  serve  copies  on  defendant,  affidavits  showing  the  expenses 
incurred  in  the  prosecution  of  this  second  attachment  for  contempt ; 
that  defendant  file  and  serve  answering  affidavits,  and  that  complainant 
may  repl}'  thereto ;  and  an  amended  order,  and  the  affidavit  of  George 
Hayes,  the  defendant,  executed  on  the  twenty-sixth  day  of  February, 

VOL.  u.  —  29 
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1880,  having  been  filed  in  repl}-  to  said  complainant's  affidavits,  it  is, 
upon  consideration  thereof,  ordered  that  the  defendant  pay  into  court 
the  sum  of  §522.49,  as  set  forth  in  the  affidavit  of  Baron  Higham,  exe- 
cuted herein  on  the  sixteenth  day  of  February,  1880,  and  the  further 
sum  of  $867.50,  as  set  forth  in  the  affidavit  of  Valentine  Fisher,  exe- 
cuted herein  on  the  twentieth  of  February,  1880,  amounting  altogether 
to  the  sum  of  $1,389.99,  as  a  fine  for  said  second  contempt,  within  30 
days  from  the  date  of  the  entry  of  this  order,  to  wit,  the  twelfth  day 
of  April,  1880  ;  and  that  if  not  paid,  the  defendant  stand  committed 
till  it  be  paid,  and  that,  when  paid,  it  be  paid  over  to  the  plaintiff  in  re- 
imbursement. 


Form  XXVI.  —  Order  of  Court  for  Receivers'  Certificates  with 
FORM  OP  Receivers'  Certificate. 

[Copied  from  Kennedy  v.  St.  Paul  &  Pacific  R.  R.  Co.,  2  Dillon,  488.] 

John  S.  Kennedy,  Henry  M.  Baker,  and  John  S.  Barnes,  ^ 

V. 

The  St.  Paul  &  Pacific  Railroad  Company,  The  First 
Division  of  the  St.  Paul  &  Pacific  Railroad  Com- 
pany, The  Northern  Pacific  Railroad  Company,  \. 
Walter  S.  Cutting,  Russell  Sage,  Samuel  J.  Til- 
den,  Edmund  Rice,  Horace  Thompson,  George  T.  M. 
Davis,  John  Po  Yelverton,  William  Moorehead, 
AND  George  L.  Becker. 

The  application  of  the  plaintiffs  for  the  appointinent  of  a  receiver  in 
this  cause  coming  on  for  a  hearing  before  me  at  mj'  chambers  in  the 
City  of  Davenport,  in  the  State  of  Iowa,  and,  after  hearing  the  bill  and 
various  affidavits  and  proofs  of  the  respective  parties,  and  Messrs.  Gil- 
man,  Otis,  and  Gilfillan,  of  counsel  for  the  plaintiffs,  and  Mr.  Bigelow, 
of  counsel  for  the  defendants,  The  First  Division  of  the  St.  Paul  & 
Pacific  Railroad  Company,  George  L.  Becker,  and  Horace  Thompson  ; 
and  Mr.  Gray,  of  counsel  for  the  defendant.  The  St.  Paul  &  Pacific 
Railroad  Company  ;  and  Mr.  Smith,  of  counsel  for  the  defendant.  The 
Northern  Pacific  Railroad  Company,  appearing  specialh-  and  objecting 
that  the  court  has  not  jurisdiction  of  said  defendant ;  and  Mr.  Cuyler, 
of  counsel  for  the  defendant,  William  G.  Morchead  ;  and,  after  due  de. 
lil)cration  thereon,  it  is  ordered,  adjudged,  and  decreed,  that  Jesse  P. 
Farley,  Esq.,  of  Dubuque,  Iowa,  be  and  he  is  hereby  appointed  receiver 
of  all  and  singular  that  certain  branch  line  of  raih'oad  of  the  defendant, 
The  St.  Paul  &  Pacific  Railroad  Company,  or  which  the  said  railroad 
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compan}'  is  bj*  law  authorized  to  construct,  and  which  is  to  be  con- 
structed and  to  run  from  a  point  at  or  near  the  town  of  St.  Cloud  in  the 
county  of  Stearns,  and  state  of  Minnesota,  to  the  town  of  St.  Vincent, 
in  said  state  ;  and  also  of  that  other  line  of  railroad  of  said  defendant, 
The  St.  Paul  &  Pacific  Railroad  Companj',  whieli  said  railroad  company 
is  by  law  authorized  to  construct,  and  which  is  to  be  constructed  and  to 
run  from  Watab,  in  the  count}'  of  Benton,  to  Brainerd,  in  the  county  of 
Crow  Wing,  within  said  state,  as  contemplated  b}'  various  acts  of  the 
Congress  of  the  United  States  ;  and  also  of  all  the  right,  title,  and  inter- 
est which  said  defendant.  The  St.  Paul  &  Pacific  Railroad  Company, 
has  now  or  shall  at  any  time  hereafter  acquire  by  reason  of  the  construc- 
tion of  said  railroads,  or  of  either,  or  of  any  part  of  either  thereof,  in. 
to,  and  concerning  all  the  lands  situate  in  said  state  of  JNIinnesota,  and 
granted,  or  intended  to  be  granted,  b}-  various  acts  of  the  Congress  of 
the  United  States  for  the  purpose  of  aiding  in  the  construction  of  said 
lines  of  railroad,  or  which  the  said  defendant,  The  St.  Paul  &  Pacific 
Railroad  Compan}-,  has  acquired  or  ma}'  be  entitled  to,  or  may  hereafter 
acquire,  pertaining  to  said  railroad  by  grants  from  said  state  of  Minne- 
sota, and  of  all  and  singular  the  road-beds,  tracks,  bridges,  viaducts, 
culverts,  fences,  freight-houses,  wood-liouses,  machine  shops,  and  other 
shops,  and  all  other  structures,  buildings,  and  materials  whatsoever, 
placed  or  to  be  placed  on  the  said  railroads  respectively,  or  either  or 
an}'  part  of  either  thereof,  or  acquired  or  to  be  acquired  for  the  use  of 
the  same ;  and,  also,  of  all  locomotives,  tenders,  passenger,  baggage, 
freight,  cattle,  and  other  cars,  and  all  other  rolling  stock  whatsoever ; 
and,  also  of  all  machinery,  tools,  implements,  fuel,  and  materials  now 
owned  or  hereafter  to  be  acquired  by  said  defendant,  The  St.  Paul  & 
Pacific  Raih'oad  Company,  for  constructing,  operating,  repairing,  or  re- 
placing the  said  railroads,  or  either  or  of  any  part  of  either  thereof,  and 
of  all  the  equipments  or  appurtenances  of  the  said  railroads,  or  of  either 
or  any  part  of  either  tliereof,  and  of  all  property,  rights,  franchises,  privi- 
leges whatsoever,  appertaining  to  the  said  railroads,  or  to  either  or  any 
part  of  either  thereof,  now  held  or  hereafter  to  be  acquired  by  said  de- 
fendant. The  St.  Paul  &  Pacific  Railroad  Company,  together  with  all 
and  singular  the  tenements,  hereditaments,  and  appurtenances  to  the 
said  railroad,  lands,  and  premises,  or  any  part  thereof,  belonging  or  in 
anywise  appertaining ;  and  also,  of  all  the  estate,  right,  title,  interest, 
property,  possession,  claim,  and  demand  whatsoever,  as  well  in  law  as 
in  equity,  of  the  said  defendant,  The  St.  Paul  &  Pacific  Railroad  Com- 
pany, in,  to,  and  concerning  the  said  railroad,  and  every  part  and  par- 
cel thereof,  with  the  powers  and  duties  hereinafter  expressed. 

And  the  said  receiver  is  hereby  authorized  and  directed  forthwith  to 
take  possession  of  all  and  singular  the  aforesaid  property,  and  to  pro- 
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ceed  without  delay  to  construct  and  complete  the  unconstructed  por- 
tions of  said  railroads,  and  to  put  those  portions  thereof  already 
constructed,  or  partly  constructed,  in  good  order  to  be  operated  as 
a  raih-oad,  and  to  do  the  same,  if  practicable,  by  or  before  the  3rd  day 
of  December  next. 

And  he  is  further  authorized  and  directed  to  do  and  perform  all  acts 
and  things  necessary  to  be  done  and  performed  to  vest  and  secure  in 
said  railroad  company  the  title  to  all  lands  granted  or  mtended  to  be 
granted  b}'  an}-  acts  of  Congress  or  of  the  legislature  of  the  state  of 
Minnesota  to  the  said  railroad  company-. 

And  for  such  purpose  the  said  receiver  is  hereby  authorized  and  di- 
rected to  borrow,  on  the  terms  as  to  time  of  pa3'ment  and  rates  of  inter- 
est set  forth  in  the  following  form  of  debenture,  a  sum  of  money  not 
exceeding  $5,000,000  as  shall  be  necessary  to  complete  and  equip  said 
railroads,  so  as  to  secure  said  lands  as  herein  directed,  and  to  issue  to 
the  person  or  persons  advancing  said  sum  or  sums  of  money  his  deben- 
tures or  certificates,  with  coupons  or  interest  warrants  attached,  signed 
b}'  him,  expressing  the  amounts  so  advanced,  and  the  terms  upon  which 
the  same  shall  be  advanced,  which  debentures  or  certificates  shall  be  in 
the  form  foUowins :  — 


"  St.  Paul,  Minnesota,  .  ,  1873. 

"Five  3'ears  afterdate,  unless  sooner  paid,  for  value  received,  I  prom- 
ise to  pay  to  ,  or  his  assigns,  the  sum  of  dollars 
in  gold,  with  interest  thereon  at  the  rate  of  ten  per  centum  per  annum, 
payable  in  gold  semi-annually  on  the  first  days  of  July  and  January  of 
each  year  at  the  cit}-  of  New  York. 

"This  obligation  is  issued  under  and  by  virtue  of  certain  provisions 
of  an  order  of  the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota,  dated  on  the  day  of  ,  1873,  a  copy  of  which 

is  indorsed  hereon,  and  is  part  of  the  loan  thereby  authorized  to  be 
made  by  me  as  receiver  of  The  St.  Paul  &  Pacific  Railroad  Company, 
amounting,  in  all,  to  the  sum  of  $5,000,000. 

"  Tlie  said  loan,  or  so  much  thereof  as  may  be  required  to  complete  the 
construction  of  The  St.  Paul  &  Pacific  Railroad,  and  shall  be  borrowed 
by  me  for  that  purpose  under  the  authority  aforesaid,  is  made  and  con- 
stituted, as  provided  in  the  order  of  the  court,  a  first  lien  upon  all  the 
property  of  every  nature  and  description  of  the  said  railroad  company ; 
and  the  earnings  of  said  railroad,  after  deducting  the  operating  expen- 
ses and  the  expenses  of  the  receivership,  are  pledged  for  the  payment 
of  the  principal  and  interest  of  this  obligation,  according  to  the  tenor 
thereof. 
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'•'  Failure  to  pay  interest  for  six  months  will  make  principal  due  at 
option  of  holder. 

^*  Receiver." 
[interest  coupons  annexed.] 

Until  further  order  of  the  court,  said  debentures  shall  not  be  sold  for 
less  than  par  in  the  currenc}'  of  the  United  States,  and  before  an}'  shall 
be  sold  the  receiver  must  be  satisfied  that  he  can  sell  or  place  sufficient 
thereof  to  complete  and  equip  the  said  road,  or  some  one  or  more  of  the 
unconstructed  intervals  in  the  line  thereof. 

And  it  is  hereby  further  ordered,  adjudged,  and  decreed  that  such 
debentures  or  certificates  shall  be,  and  they  are  hereby,  adjudged  to 
be  a  lien  for  the  principal  and  interest  thereof,  upon  all  the  lands, 
premises,  and  property  hereinbefore  mentioned,  prior  to  all  other  liens 
or  claims  thereon  whatsoever.  And  the  defendant.  The  St.  Paul  «fe 
Pacific  Railroad  Company,  is  hereby  ordered,  adjudged,  and  decreed  to 
pay  the  principal  and  the  interest  mentioned  in  such  debentures  or  cer- 
tificates at  the  times  and  according  to  the  terms  thereof;  and  in  case  of 
failure  of  said  company  to  pay  the  interest  or  principal  of  such  deben- 
tures or  certificates  according  to  the  terms  thereof,  an^-  holder,  or  any 
number  of  holders,  of  such  debentures  or  certificates  may  institute  and 
prosecute  a  suit  in  his  or  their  name  or  names,  on  behalf  of  himself  or 
themselves,  and  all  others,  the  holders  of  said  debentures  or  certifi- 
cates, to  enforce  the  lien  and  compel  payment  thereof. 

And  the  said  receiver  is  authorized  to  purchase  all  necessary  mate- 
rial, to  employ  all  necessary  agents  and  servants,  and  to  make  all 
contracts  necessar}'  for  the  purposes  aforesaid. 

And  the  defendants,  and  each  of  them,  having  in  their,  his,  or  its 
possession,  or  under  their,  his,  or  its  control  any  of  the  propert}-  here- 
inbefore mentioned,  are  hereby  ordered  forthwith,  upon  the  demand  of 
said  receiver,  to  deliver  the  same  into  the  possession  of  said  receiver. 

And  the  said  defendants,  and  each  of  them,  and  their,  his,  or  its  offi- 
cers, agents,  attorneys,  and  servants,  are  hereby  strictly  enjoined  and 
commanded  absolutely  to  refrain  from  interfering  with  the  said  lands, 
premises,  and  property,  or  any  part  tliereof,  and  from  in  any  manner  in- 
terfering with  the  said  receiver  in  the  performance,  by  him,  of  the  acts 
which  he  is  hereby  directed  to  perform.  This  injunction  shall  not  be 
construed  to  prohibit  the  officers  of  the  St.  Paul  «fe  Pacific  Railroad 
Compan}-  from  taking  an}'  steps  necessary  to  secure  to  said  company 
titles  to  lands  granted  to  it,  nor  to  prevent  the  Northern  Pacific  Rail- 
road Company  asserting  before  the  departments  at  Washington,  or  in 
any  court,  its  right  to  any  lands  granted  to  it. 
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And  it  is  further  ordered  that  said  receiver,  before  entering  upon  the 
duties  of  his  office,  take  and  file  with  the  clerk  an  oath  to  faithfully  per- 
form the  duties  thereof,  and  also  file  with  the  clerk  a  bond,  with  two  or 
more  sureties,  to  be  approved  b}'  the  judge  of  the  district  court  of  the 
United  States  for  the  district  of  Minnesota,  in  the  sum  of  one  hundred 
thousand  dollars  [$100,000],  conditioned  for  the  faithful  performance 
of  such  duties. 

That  said  receiver  deposit  all  money's  coming  into  his  hands  in  the 
registry  of  the  court  at  St.  Paul,  and  said  money  shall  be  paid  out 
under  the  rules  of  the  court. 

That  said  receiver,  after  assuming  the  duties  of  his  office,  make  and 
file  with  the  clerk  on  the  first  day  of  each  month  a  full  statement  of  the 
business  of  his  office  during  the  preceding  month. 

The  main  object  of  this  order  is  to  ensure  the  completion  of  the  said 
roads  b3'  the  3d  day  of  December  next,  and  the  receiver  is  instructed  so 
to  act,  under  the  limitations  aforesaid,  as  to  see  that  this  object  shall 
be  accomplished,  and  to  proceed  at  once  and  with  expedition. 

All  contracts  for  construction,  or  purchase  of  iron,  to  be  approved 
by  Uie  court,  or  by  one  of  the  judges  thereof. 

It  is  the  intention  of  the  foregoing  order,  that  if  the  said  $5,000,000, 
or  so  much  thereof  as  may  be  required  fullj^  to  complete  said  extension 
lines,  shall  be  furnished  to  or  borrowed  by  the  receiver,  to  give  to  the 
holders  of  the  said  receiver's  debentures  a  first  lien  upon  the  said  road, 
road-bed,  franchises,  and  lands,  and  each  and  ever}'  part  thereof,  and 
the  income  and  earnings  of  the  said  road,  as  specified  in  the  above 
order.  If,  however,  the  receiver  shall  borrow  upon  the  said  debentures 
herein  authorized,  mone}'  sufficient  to  complete  only  some  one  or  more 
of  the  unconstructed  intervals  in  the  line  of  said  road,  it  is  the  intention 
of  said  order  to  give  to  the  holders  of  the  said  debentures  a  first  lien 
upon  the  road  and  road-bed  so  completed,  and  the  franchises  of  the 
compan}'  pertaining  thereto,  and  all  the  lands  to  which  the  said  com- 
pany may  be  entitled  or  may  acquire  by  virtue  of  the  completion  of  the 
said  part  or  parts  of  said  road. 

And  if  any  of  the  money  so  borrowed  by  the  said  receiver  on  the 
said  debentures  shall  be  used  for  finishing  or  putting  in  order  any  part 
of  said  road  now  ironed,  the  same  to  the  extent  thus  used  shall  be  a  first 
lien  on  the  part  or  parts  of  said  road  upon  which  it  is  used.  All  other 
matters  are  continued  until  the  first  Monday  in  September  next. 

Given  under  my  hand  August  1,  1873. 

John  F.  Dillon, 

Circuit  Judge. 

[On  the  first  day  of  September,  upon  a  further  hearing,  the  foregoing 
order  was  modified  as  follows  :] 
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The  original  order,  appointing  Jesse  P.  Farley  receiver  herein,  hav- 
ing been  made  on  the  first  day  of  August,  1873,  and  dated  of  that  date, 
and  the  matters  continued  in  and  by  said  order  coming  on  again  before 
me  at  my  chambers  at  Davenport,  Iowa,  on  the  first  day  of  September, 
A.  D.  1873,  and  having  heard  Geo.  L.  Otis,  of  counsel  for  said  com- 
plainant, and  Horace  Bigelow,  Esq.,  of  counsel  for  The  First  Division 
of  the  St.  Paul  &  Pacific  Railroad  Compan}',  George  L.  Becker,  and 
others,  defendants  herein  ;  and,  on  motion  of  Mr.  Otis,  of  complain- 
ant's counsel,  it  is  hereby  further  ordered,  that  the  aforesaid  order 
appointing  a  receiver  herein,  as  aforesaid,  be,  and  the  same  is  hereb}-, 
modified  as  follows,  viz  :  — 

First.  Until  further  order  of  the  court,  said  debentures  shall  not  be 
sold  for  less  than  par  in  the  currency  of  the  United  States,  and  before 
an}-  shall  be  sold  the  receiver  must  be  satisfied  that  he  can  sell  or  place 
suflScient  thereof  to  complete  and  equip  the  said  road,  or  some  one  or 
more  of  the  unconstructed  intervals  in  the  line  thereof,  or  such  por- 
tions of  one  or  more  of  such  unconstructed  intervals  as  he  may  deem 
practicable. 

Second.  In  case  the  whole  interval  between  a  point  at  or  near  Mel- 
rose and  a  point  about  twelve  miles  south  of  Glyndon  shall  be  so  con- 
structed and  equipped,  and  the  portion  of  the  road  belonging  to  said 
St.  Vincent  extension,  which  is  now  ironed,  shall  be  completed  by  the 
3rd  day  of  December,  1873,  then  the  expense  of  so  constructing,  com- 
pleting, and  equipping  the  same  shall  be  a  first  lien  upon  the  line  of  the 
said  St.  Vincent  extension,  its  road,  lands,  land  grants,  franchises,  and 
property,  from  St.  Cloud  to  the  end  of  the  present  construction  at  a 
point  about  ninetj'-two  miles  north  of  Gl^'ndon. 

Third.  In  case  the  whole  of  the  Brainerd  extension,  so  called,  to 
wit :  the  line  between  Watab  and  Brainerd,  shall  be  so  constructed  and 
equipped  by  the  3rd  day  of  December,  1873,  then  the  expense  of  so 
constructing  and  equipping  the  same  shall  be  a  first  lien  upon  the  whole 
of  said  extension  line,  its  road,  land,  land  grants,  franchises,  and 
property. 

Fourth.  All  the  expense  of  completing  and  equipping  the  portions 
of  said  extension  lines  already  ironed,  except  in  the  case  provided  for 
in  sub-division  two,  shall  be  a  first  lien  upon  the  portions  so  completed 
and  equipped. 

Fifth.  The  expense  of  all  construction  of  any  portion  of  said  lines, 
or  either  of  them,  other  than  construction  upon  some  interval  to  be  full}' 
completed,  as  aforesaid,  shall  be  a  first  lien  upon  that  portion  of  the 
road  so  constructed,  and  upon  all  the  land,  land  grants,  franchises,  and 
property  of  such  constructed  portion  or  portions. 
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Sixth.    The  bond  of  said  receiver  may  be  approved  b}'  either  the 
judge  of  the  said  district  court,  or  hy  the  judge  of  this  court. 

Seventh.   All  further  and  other  matters  are  continued  until  the  first 
Monday  of  October  next. 

John  F.  Dillon, 
Dated  September  1,  1873.  Circuit  Judge. 


Form  XXVII.  —  Petition  fob  Eemoval  from  a  State  Court 
TO  A  Circuit  Court  of  the  United  States. 

Supreme  Court,  County  of  New  York. 

John  Stiles,  Plaintiff, 

against 

Robert  Roe,  Defendant. 

To  the  Honorable  the  Supreme  Court  of  the  State  of  New  York,  held  in  and  for 
the  County  of  New  York  :  — 

Your  petitioner  respectfully  shows  to  this  Honorable  Court  that 
the  matter  and  amount  in  dispute  in  the  above  entitled  suit  exceeds, 
exclusive  of  interest  and  costs,  the  sum  or  value  of  two  thousand 
dollars. 

That  the  controversy  in  said  suit  is  between  citizens  of  different 
States,  and  that  your  petitioner,  the  defendant  in  the  above  entitled 
suit,  was  at  the  time  of  the  commencement  of  the  suit,  and  still  is,  a 
resident  of  and  a  citizen  of  the  city  of  Boston,  in  the  County  of  Mid- 
dlesex, in  the  State  of  Massachusetts,  and  a  non-resident  of  the  State 
of  New  York,  and  that  the  plaintiff,  John  Stiles,  was  then,  and  still 
is,  a  resident  and  citizen  of  the  city,  county,  and  State  of  New  York. 

And  your  petitioner  offers  herewith  a  good  and  sufficient  surety  for 
his  entering  in  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  on  the  first  day  of  its  next  session,  a  copy  of 
the  record  in  this  suit,  and  for  paying  all  costs  that  may  be  awarded 
by  said  Circuit  Court,  if  said  court  shall  hold  that  this  suit  was 
wrongfully  or  improperly  removed  thereto. 

And  he  prays  this  Honorable  Court  to  proceed  no  further  herein, 
except  to  make  the  order  of  removal  required  by  law,  and  to  accept 
the  said  surety  and  bond,  and  to  cause  the  record  herein  to  be  re- 
moved into  said  Circuit  Court  of  the  United  States  in  and  for  the 
Southern  District  of  New  York  ;  and  he  will  ever  pray. 

Robert  Roe. 
White  &  Black,  Petitioner^ s  Attorneys. 
206  Broadway,  New  York,  N.  Y. 


FOKMS.  1139 

City  and  County  of  New  York. 

Robert  Eoe  deposes  and  says :  I  am  the  above-named  petitioner. 
The  foregoing  petition  is  true  to  my  own  knowledge,  except  as  to  the 
matters  therein  stated  to  be  alleged  upon  information  and  belief,  and 
as  to  those  matters  I  believe  it  to  be  true. 

Robert  Roe. 
Sworn  to  before  me,  this  18th  day  of  December,  1889, 

Sylvanus  Brown,  Notary  Public,  [l.  s.] 

New  York  County. 

On  this  18th  day  of  December,  1889,  in  the  City  and  County  of 
New  York,  before  me,  a  notary  public,  in  and  for  the  City  and  County 
of  New  York,  personally  appeared  Robert  Roe,  to  me  known  to  be  the 
individual  who  executed  the  foregoing  petition,  and  then  and  there 
acknowledged  to  me  that  he  had  executed  the  same. 

Sylvanus  Brown,  Notary  Public,  [l.  s.] 

New  York  County. 


Form  XXVIII.  —  Bond  on  Removal. 

Know  all  Men  by  these  Presents,  that  Robert  Roe,  of  Boston, 
Massachvisetts,  as  principal,  and  Peter  Kenny,  as  surety,  are  holden 
and  stand  firmly  bound  unto  John  Stiles  in  the  penal  sum  of  one 
thousand  dollars,  for  the  payment  whereof  well  and  truly  to  be  made 
unto  the  said  John  Stiles,  his  heirs,  representatives,  and  assigns,  we 
bind  ourselves,  our  heirs,  representatives,  and  assigns,  jointly  and 
severally  firmly  by  these  presents. 

Upon  condition  nevertheless  that,  whereas  the  said  Robert  Roe  has 
petitioned  the  Supreme  Court  of  the  State  of  New  York,  held  in  and 
for  the  County  of  New  York,  for  the  removal  of  a  certain  cause  therein 
pending,  wherein  the  said  John  Stiles  is  plaintiff,  and  the  said  Robert 
Roe  is  defendant ;  to  the  Circuit  Court  of  the  United  States  in  and 
for  the  Southern  District  of  New  York. 

Now,  if  the  said  Robert  Roe  shall  enter  in  the  said  Circuit  Court  of 
the  United  States,  on  the  first  day  of  its  next  session,  a  copy  of  the 
record  in  said  suit,  and  shall  well  and  truly  pay  all  costs  that  may  be 
awarded  by  said  Circuit  Court  of  the  United  States,  if  said  Court  shall 
hold  that  said  suit  was  wrongfully  or  improperly  removed  thereto 
then  this  obligation  shall  be  void ;  otherwise  it  shall  remain  in  full 
force  and  virtue. 
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In  Witness  whereof  the  said  Kobert  Roe  and  Peter  Kenny  have 
hereunto  set  their  hands  and  seals  this  18th  day  of  December,  A.  D. 

1889. 

Egbert  Eoe.  [l.  s.] 

Peter  Kenny.        [l.  s.] 

City  and  County  of  New  York. 

Peter  Kenny,  being  duly  sworn,  deposes  and  says :  I  reside  in  the 
City,  County,  and  State  of  New  York,  and  am  a  freeholder  therein ; 
and  am  worth  the  sum  of  two  thousand  dollars  over  and  above  all 
property  exempt  from  sale  on  execution. 

Peter  Kenny. 
Sworn  to  before  me,  this  18th  day  of  December,  1889, 
Sylvanus  Brown,  Notary  Public, 
New  York  County. 


On  this  18th  day  of  December,  1889,  in  the  City  and  County  of 
New  York,  before  me,  a  notary  public  in  and  for  the  City  and  County 
of  New  York,  personally  appeared  the  above-named  Eobert  Eoe,  of 
Boston,  Massachusetts,  and  Peter  Kenny,  of  the  City  and  County  of 
New  York,  both  of  whom  are  to  me  known,  and  known  to  me  to  be 
the  individuals  described  in  and  who  executed  the  foregoing  instru- 
ment, and  then  and  there  each  of  them  severally  acknowledged  that 
he  had  executed  the  foregoing  bond. 

Sylvanus  Brown,  Notary  Public, 

New  York  County. 
Approved  by 

George  C.  Barrett,  J.  S.  C. 


SEAL. 


Form  XXIX. — Final  Record  in  Equity. 

Circuit  Court  of  the  United  States,  Southern  District  of  New  York. 

John  Stiles   \ 

(ujainst        >  In  Equity. 
RoBEKT  Roe.  ) 

The  complainant  in  the  above  entitled  cause  filed  his  bill  of  com- 
plaint, which  is  hereunto  annexed,  on  2d  day  of  January,  one  thou- 
sand eight  hundred  and  eighty-seven,  and  the  writ  of  subpoena  was 
thereupon  issued,  and  returned  personally  served. 
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An  appearance  was  duly  entered  for  the  defendant  by  Henry  Smith, 
his  solicitor,  and  on  the  lirst  Monday  of  March  thereafter  an  answer 
to  said  bill  of  complaint  was  filed,  the  same  being  hereto  annexed. 

On  the  first  Monday  of  April  thereafter,  the  complainant  filed  a 
replication,  the  same  being  hereto  annexed. 

On  the  19th  day  of  March,  one  thousand  eight  hundred  and  eighty- 
seven,  an  order  of  the  Court  granting  to  the  complainant  a  preliminary 
injunction  as  prayed  for  in  the  bill  of  complaint  was  filed  and  entered, 
which  said  order  is  hereunto  annexed. 

Testimony  was  thereafter  taken  by  the  respective  parties,  and  filed 
in  the  clerk's  office  of  ttie  said  Circuit  Court. 

Afterwards,  and  at  the  October  term  of  1888  of  said  Court,  present 
the  Honorable  Xathaniel  D.  Shipman,  District  Judge,  the  said  cause 
came  on  to  be  heard  on  the  pleadings  and  proofs,  and  was  argued  by 
counsel.  On  the  3d  day  of  November,  one  thousand  eight  hundred 
and  eighty-eight,  a  decree  of  said  Court  was  filed  and  entered  in 
favor  of  the  complainant,  by  which  it  was  adjudged  that  a  perpetual 
injunction  should  issue  against  the  defendant,  and  that  an  accounting 
be  had  before  John  A.  Shields,  Master  of  said  Court ;  the  said  order 
being  hereto  annexed. 

On  the  9th  day  of  June,  one  thousand  eight  hundred  and  eighty- 
nine,  the  said  Master  filed  his  report,  upon  which,  and  on  the  11th 
day  of  October,  one  tliousand  eight  hundred  and  eighty-nine,  the  said 
court  caused  its  final  decree  to  be  entered  herein,  the  same  being 
hereto  annexed. 

And  the  costs  having  been  taxed  by  the  clerk  at  seven  hundred  and 
fifty  dollars,  the  process,  pleadings,  and  decrees,  together  with  other 
papers  filed  in  said  cause,  are  duly  annexed  hereunto. 

Wherefore  let  the  said  John  Stiles  recover  of  said  Eobert  Koe  the 
sum  of  two  thousand  dollars  as  adjudged  in  said  final  decree,  together 
with  the  further  sum  of  seven  hundred  and  fifty  dollars,  the  cost  and 
charges  as  taxed,  making  in  the  aggregate  the  sum  of  two  thousand 
seven  hundred  and  fifty  dollars. 

Signed  and  enrolled  this  15tb  day  of  November,  A.  D.  1889. 

JoHX  A.  Shields,  Clerk. 
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Form  XXX. — Bill  of  Exceptions. 

[Copied  from  Heidritter  v.  Elizabeth  Oil  Cloth  Co.,  112  U.  S.  294.] 

Circuit  Court  of  the  United  States,  District  of  New  Jersey. 

August  Heidritter  "^ 

vs.  y  In  Ejectment. 

The  Elizabeth  Oil  Cloth  Company.  ) 

Be  it  remembered  that  afterward,  to  wit,  on  the  fifth  day  of  May,  in  the 
j'ear  of  our  Lord  one  thousand  eight  hundred  and  eighty,  at  a  stated  term 
of  the  said  court  begun  and  holden  in  Trenton  in  and  for  the  district  of 
New  Jersey,  before  his  honor,  John  T.  Nixon,  district  judge,  the  issue 
joined  in  the  above  stated  cause  between  the  said  parties  {jyro  ut  the 
pleadings)  came  on  to  be  tried  before  the  said  judge  without  the  inter- 
vention of  a  jury,  the  parties  aforesaid  by  their  counsel  having,  accord- 
ing to  the  statute  in  such  case  made  and  provided,  waived  a  jurj- ;  the 
plaintiff  being  represented  by  Edward  A.  Day,  Esquire,  his  attorne}',  and 
William  H.  Corbin,  Esquire,  of  counsel ;  and  the  defendant  by  William 
R.  Wilson,  Esquire,  its  attorney,  and  Benjamin  Williamson,  .J.  Tredwell 
Richards,  and  Alfred  S.  Brown,  of  counsel ;  and  upon  the  trial  of  that 
issue  the  attorneys  of  the  said  August  Heidritter,  plaintiff,  to  maintain 
and  prove  the  said  issue  on  his  part  (it  first  having  been  admitted  by 
the  counsel  for  the  said  defendant  that  the  erection  of  the  building  upon 
the  premises  in  controversy,  and  for  the  erection  of  which  the  mechan- 
ic's lienors  mentioned  in  plaintiff's  bill  of  particulars  supplied  materials, 
was  commenced  June  25th,  1872)  offered  in  evidence  the  following  deeds 
and  records,  viz. :  — 

An  exemplified  copy  of  the  following  deed,  viz. :  Edward  G.  Brown 
and  wife  to  Charles  L.  Sicher,  war.  deed,  dated  August  20,  1872  ;  re- 
ceived August  20,  1872  ;  in  Book  73  of  Deeds  for  Union  Co.,  pp.  10,  etc., 
conveys  premises  in  controversy. 

An  exemplified  copy  of  the  judgment  roll  in  the  following  cases,  viz.  : 
In  the  office  of  the  clerk  of  the  County  of  Union ;  August  Heidritter 
vs.  Charles  L.  Sicher,  builder  and  owner ;  lien,  claim,  and  judgment ; 
(jpro  ut  the  same.) 

An  exemplified  copy  of  the  judgment  roll  in  the  following  case,  viz. : 
In  the  office  of  the  clerk  of  the  County  of  Union  ;  Ferdinand  P>lancke 
and  others,  partners,  etc.,  as  Ferdinand  Blancke  vs.  Charles  L.  Sicher, 
builder  and  owner ;  lien  claim  and  judgment ;  {pro  ut  the  same.) 

An  exemplified  copy  of  the  following  deed,  viz  :  Seth  B.  Rj'der, 
sheriff,  to  August  Heidritter,  deed  dated  September  24th,  1873;  re- 
ceived December  1,  1873  ;  in  Book  84  of  Deeds  for  Union  Co.,  p.  582, 
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convej's  the  premises  in  controversy  under  and  b}-  virtue  of  the  judg. 
ment  and  executions  in  the  two  cases  last  above  named ;  {pro  ut  the 
same.) 

Also  certain  other  deeds  and  records  by  which  a  four-thirteenths  in- 
terest in  the  premises  in  question  was  conve^-ed  away  by  the  said  plaiu- 
tiflf,  and  subsequently  thereafter  reconveyed  to  him. 

And  thereupon  said  plaintiff  rested  his  case. 

AVhereupon  the  attorneys  for  the  said  The  Elizabeth  Oil  Cloth  Com- 
pany, the  defendant,  to  maintain  and  prove  the  said  issue  on  its  part, 
called  as  a  witness  John  C.  Baih',  who,  being  dul3'  sworn,  testified 
among  other  things  as  follows  :  — 

"  1  was  United  States  deputy  marshal  for  the  district  of  New  Jersey 
in  1873,  under  Samuel  Plumraer,  United  States  marshal,  and  as  such 
took  possession  of  the  premises  in  controversy,  among  other  things,  in 
the  condemnation  or  forfeiture  proceeding  brought  by  the  United  States 
against  Charles  L.  Sicher  for  illicit  distilling,  in  February,  1878,  and 
held  such  possession  until  the  sale  of  the  premises  was  made  by  the 
United  States  marshal  to  Edward  G.  Brown.  While  in  possession  of 
said  premises,  a  gentleman  came  there  whose  name  and  appearance  1 
cannot  remember,  and  told  me  that  he  had  a  claim  against  the  premises." 

Whereupon  the  counsel  for  the  plaintiffs  did  then  and  there  insist  be- 
fore the  said  judge  that  the  said  testimony-  should  not  be  allowed,  on 
the  ground  that  the  same  was  incompetent,  irrelevant,  and  immaterial, 
and  prayed  the  said  court  not  to  admit  and  allow  the  same ;  and  the 
said  judge  did  then  and  there  allow  and  admit  the  said  testimony  to  be 
introduced.  Whereupon  the  counsel  for  the  said  plaintiff  did  then  and 
there  propose  his  aforesaid  objection  to  the  ruling  of  the  said  court, 
and  prayed  that  this  bill  of  exceptions  might  be  sealed,  and  it  is  sealed 
accordingly. 

Jno.  T.  Nixon,  J.         [l.  s.] 

And  thereupon  under  the  aboA'e  ruling  the  witness  further  testified ; 

"  I  told  the  gentleman  that  the  place  for  him  to  go  and  defend  his 
claim  was  at  Trenton,  and  told  him  also  of  the  notice,  viz. :  the  procla- 
mation, which  had  been  set  up ;  I  also  published  that  notice  in  the  Jer- 
sey City  Times. 

"  I  saw  the  same  gentleman  on  the  day  of  sale.  He  was  with  Mr. 
E.  G.  Brown,  and  I  had  conversation  with  them  both  there." 

And  being  cross-examined,  said  :  — 

"  I  remember  that  there  was  an  announcement  made  at  the  marshal's 
sale  in  regard  to  certain  lien  claims  on  the  premises.  A  paper  relating 
to  said  claims  was  also  served  upon  me.  Mr.  Alward  appeared  as  the 
attorney  for  the  lien  claimants  on  that  day." 
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And  thereupon  the  counsel  for  the  defendant  offered  in  evidence  the 
following  records,  viz. :  — 

An  exemplified  copy  of  the  following  deed,  viz. :  Edward  G.  Brown 
and  wife,  to  Charles  L.  Sicher,  war.  deed,  dated  August  20,  1872  ;  re- 
ceived August  20,  1872 ;  in  Book  73  Deeds  for  Union  Co.,  pp.  10,  etc., 
convej'S  the  premises  in  question. 

The  record  in  full  of  the  decree  and  proceedings  in  the  following  case, 
viz :  U.  S.  District  Court,  District  of  New  Jersey  ;  the  United  States 
of  America  us.  Eighty-nine  Hogsheads  of  Molasses,  etc. ;  (pro  ut  the 
same.) 

And  also  an  exemplified  copy  of  the  following  deed,  viz :  Samuel 
Plummer,  U.  S.  marshal,  to  Edward  G.  Brown ;  deed  dated  May  29, 
1873  ;  received  June  7,  1873  ;  in  Book  81  of  Deeds  for  Union  Co., 
pp.  301,  etc. ;  conveys  the  premises  in  controversy^  under  and  by  virtue 
of  the  decree  and  execution  in  the  last  above  case  ;  {pro  ut  the  same.) 

Whereupon  the  counsel  for  the  said  plaintiff  then  and  there,  and  in 
each  instance  on  the  production  thereof,  interposed  and  insisted  that 
the  said  evidence  so  offered  to  be  given  by  the  defendant,  to  wit,  the 
decree  and  proceedings  on  forfeiture  and  the  deed  of  the  U.  S.  marshal 
to  Brown  thereunder,  was  not  good  or  admissible  at  law  upon  the  issue 
aforesaid,  and  ought  not  to  be  admitted  in  bar  of  plaintiff's  title  to  the 
premises  in  controvers}^  for  the  reason  that  the  plaintiff's  title  acquired 
under  the  mechanic's  lien  proceedings,  as  aforesaid,  was  b}-  law  prior 
to  the  title  of  the  said  defendants  acquired  under  the  said  condemnation 
proceedings ;  also  for  the  reason  that  the  said  condemnation  proceed- 
ings in  no  wise  condemned  or  forfeited  the  interests  of  the  said  lienors 
in  said  premises,  and  that  their  said  interests  had  not  been  affected  by 
said  proceedings ;  also  for  the  reason  that  by  the  several  acts  of  Con- 
gress, and  the  supplements  thereto  under  which  said  proceedings  were 
had  and  maintained,  only  the  right,  title,  and  interest  of  the  said 
Charles  L.  Sicher  in  the  premises  could  have  been  seized  and  con- 
demned to  be  forfeited,  and  that  the  interests  of  the  said  lienors  could 
have  in  no  wise  been  affected  thereby,  and  also  as  only  the  interest 
of  said  Sicher  in  the  premises  had  been  seized  and  condemned,  said 
Brown  acquired  onl}'  that  interest  at  the  marshal's  sale,  and  took  his 
title,  therefore,  subject  to  the  mechanic's  liens  on  the  premises ;  also 
for  the  reason  that  as  under  the  laws  of  New  Jersej'  the  title  of  the 
said  plaintiff  to  the  premises  upon  the  sale  to  him  b}-  the  sheriff  of 
Union  County  reverted  back  to  the  date  of  the  commencement  of  the 
buildings,  viz. :  June  25,  1872,  long  prior  to  the  time  when  the  busi- 
ness of  distilling  was  carried  on  by  the  said  Sicher  on  the  premises, 
and  long  prior  to  the  time  when  the  United  States  acquired  its  lien 
thereto,  the  said  condemnation  proceedings  were  ineffectual  to  cut  off 
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or  affect  said  plaintiff's  title ;  also  foi"  the  reason  that  b}'  the  acts  of 
Congress,  and  the  supplements  thereto,  under  which  said  proceedings 
were  had,  onl}-  the  right,  title,  and  interest  of  Charles  L.  Sicher  in  the 
premises,  and  the  right,  title,  and  interest  of  every  person  who  know- 
ingly suffered  and  permitted  the  business  of  a  distillery  to  be  there 
carried  on,  or  who  connived  at  the  same,  could  be  forfeited  to  the 
United  States,  and  no  proof  has  been  made,  either  in  the  condemnation 
proceedings  or  in  the  trial  of  this  cause,  that  the  lienors  had  knowingl}- 
suffered  and  permitted  the  business  of  a  distillery  to  be  carried  on 
the  premises,  or  that  they  had  connived  at  the  same,  and  therefore  that 
the  interests  of  such  lienors  had  not  been  forfeited  to  the  United  States 
and  were  not  affected  by  the  decree ;  also  for  the  reason  that  the  dis- 
trict court  never  had  jurisdiction  to  pronounce  the  said  decree  in  that 
the  United  States  internal  revenue  collector  had  not  seized  the  said 
premises  prior  to  the  filing  of  the  information  ;  also  for  the  reason  that 
the  information  did  not  pronounce  in  distinct  articles  the  causes  of  for- 
feiture, and  did  not  aver  that  the  same  were  contrary  to  the  form  of 
the  statutes  in  such  case  made  and  provided,  and  that  the  allegations 
therein  did  not  conform  strictl}'  to  the  statutes  under  which  the  pro- 
ceedings were  had,  and  therefore  the  said  decree  was  void  and  no  title 
could  be  acquired  thereunder ;  also  for  the  reason  that  the  said  decree 
was  void  in  that  the  court  in  said  proceedings  did  not  have  proof  made 
of  the  allegations  in  the  libel  of  information,  and  therefore  said  Brown 
acquired  no  title  to  the  premises  in  question,  and  also  on  the  ground 
that  by  the  terms  of  said  deed  all  that  said  Brown  acquired  was  the  right, 
title,  and  interest  of  said  Sicher  of,  in,  and  to  the  premises  in  contro- 
vers}',  and  therefore  took  the  same  subject  to  said  mechanic's  liens. 

But  his  honor,  the  said  judge,  held  and  affirmed  that  the  said  evi- 
dence so  offered  to  be  given 'by  the  defendant,  as  aforesaid,  was  good 
and  admissible  in  law,  and  thereupon  the  same  was  read  and  given  in 
evidence.  To  which  ruling  of  his  honor,  the  said  judge,  the  plaintiff 
then  and  there  praj'ed  a  bill  of  exceptions,  and  his  honor,  the  said  jus- 
tice, sealed  the  exception  accordinglv. 

Jno.  T.  Nixon,  J.  [l.  s.] 

And  thereupon  the  said  defendant,  further  to  prove  and  maintain  the 
said  issue  on  its  part,  offered  in  evidence  certain  records  and  mesne 
conveyances  by  which  the  title  to  the  premises  in  controvers}'  passed 
from  said  Brown  and  became  finally  vested  in  the  said  defendant ;  and 
thereupon  the  said  defendant,  furtlier  to  prove  and  maintain  the  said 
issue  on  its  part,  called  as  a  witness  — 

Edward  G.  Brown,  who,  being  duly  sworn,. testified,  among  other 
things,  as  follows  :  — 
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"  I  have  heard  the  testimon}'  of  the  witness,  John  C.  Bailej^,  in  refer- 
ence to  the  gentleman  who  was  present  with  me  at  the  marshal's  sale  ; 
that  gentleman  was  Frederick  L.  Heidritter,  a  son  of  the  plaintiff'." 

Whereupon  the  counsel  for  the  plaintiff"  then  and  there  objected  to 
the  admission  of  the  said  testimony,  for  the  reason  that  the  same  was 
incompetent,  immaterial,  and  irrelevant,  and  the  said  judge  did  then 
and  there  allow  and  admit  the  said  testimon}'  to  be  introduced. 

Whereupon  the  counsel  for  the  said  plaintiff"  did  then  and  there  pro- 
pose his  aforesaid  objection  to  the  ruling  of  the  said  court,  and  praj-ed 
that  his  bill  of  exception  might  be  sealed,  and  it  is  sealed  accordingly. 

Jno.  T.  Nixon,  J.  [l.  s.] 

Thereupon,  under  the  above  ruling,  this  witness  further  testified,  and 
being  cross-examined,  said  :  — 

*'  I  remember  a  paper  being  read  at  the  sale  ;  Mr.  Alward  was  pres- 
ent ;  the  paper  was  in  regard  to  certain  lien  claims  on  the  seized  prem- 
ises ;  also  had  a  conversation  with  said  Frederick  L.  Heidritter  in  relation 
to  the  liens  ;  I  knew  at  the  time  I  purchased  the  premises,  at  said  sale, 
of  the  existence  of  the  liens." 

And  thereupon  the  defendant,  further  to  prove  and  maintain  the  issue 
on  its  part,  called  — 

James  Ray,  who  being  duly  sworn,  testified,  among  other  things,  as 
follows :  — 

"  I  am  a  government  storekeeper,  and  remember  the  seizure  of  the 
premises  in  controvers3%  I  saw  Mr.  Frederick  L.  Heidritter  at  the  dis- 
tillery shortly  after  the  seizure." 

Whereupon  the  counsel  for  plaintiff"  did  then  and  there  object  to  the 
admission  of  the  testimony,  and  insisted  that  the  same  be  not  allowed 
in  evidence,  for  the  reason  that  it  was  incompetent,  immaterial,  and  irrel- 
evant, and  his  honor,  the  said  judge,  then  and  there  admitted  and  allowed 
the  said  testimony  to  be  introduced. 

Whereupon  the  counsel  for  the  said  plaintiff!'  did  then  and  there  pro- 
pose his  aforesaid  objection  to  the  ruling  of  the  said  court,  and  prayed 
that  his  bill  of  exception  might  be  sealed,  and  it  was  sealed  accordingly. 

Jno.  T.  Nixon,  J.  [l.  s.] 

Thereupon,  under  the  above  ruling,  the  witness  testified  further,  as 
follows :  — 

"  Said  Heidritter  said  he  had  a  claim  against  the  building,  and  that 
he  thought  his  claim  came  in  ahead  of  the  government.  He  wanted 
permission  to  put  up  a  paper  on  the  l)nilding,  and  he  did  post  such  a 
paper."    And  being  cross-examined,  said  :  — 

"  That  paper  was  the  same  as  was  read  at  the  sale." 
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And  said  defendant,  further  to  prove  and  maintain  the  issue  on  its 
part,  called  as  a  witness  — 

Frederick  L.  Heidritter,  who,  being  duly  sworn,  among  other  things, 
said :  — 

"  I  reside  and  do  business  at  Elizabeth  ;  I  am  a  lumber  dealer,  and 
am  now  a  partner  of  m}-  father,  the  plaintiff  in  this  case.  I  have  been 
connected  with  mj'  father's  business  for  fifteen  3-ears  last  past,  and  was 
in  business  with  him  at  the  time  of  the  seizure,  and  was  then  his  man- 
aging clerk." 

Whereupon  the  counsel  for  the  plaintiff  did  then  and  there  interpose 
and  object  to  the  admission  of  said  testimon}',  for  the  reason  that  the 
same  was  immaterial  and  irrelevant,  and  the  said  judge  did  then  and 
there  allow  and  admit  the  said  testimon3'  to  be  introduced. 

Whereupon  the  counsel  for  the  said  plaintiff  did  then  and  there  pro- 
pose his  aforesaid  objection  to  the  ruling  of  the  said  court,  and  prayed 
that  his  bill  of  exception  might  be  sealed,  and  it  is  sealed  accordingly. 

Jno.  T.  Nixon,  J.  [l.  s.] 

And  said  witness,  being  cross-examined,  said  :  — 
"  The  building  seized  was  the  same  for  which  the  materials  were  sup- 
plied bj-  my  father,  and  mentioned  in  the  lien  claims." 

And  thereupon  the  defendant  closed  its  case,  and  this  concluded  the 
testimony  in  the  case. 

(Endorsed)  United  States  Circuit  Court,  District  of  New  Jersey,  August 
Heidritter  u.  The  Elizabeth  Oil  Cloth  Compan3\  In  ejectment.  Bill 
of  exceptions.  Edwad  A.  Day.  Filed  May  5,  1880.  J.  D.  Oli- 
PHANT,  ClerJc. 


Form  XXXI.  —  Bill  of  Exceptions. 

[Copied  from  Gayler  et  al.  v.  Wilder,  10  Howard,  481.] 
Benjamin  G.  Wilder  ^ 

r 

Charles  J.  Gayler  and  Leonard  Brown.  ) 

Be  it  remembered  that,  on  the  trial  of  the  aforesaid  issue,  the  plain- 
tiff, to  maintain  the  same,  after  having  read  said  patent  in  evidence  as 
set  forth  in  the  declaration,  read  the  following  conve^-ance  and  agree- 
ment, which  was  dul}'  recorded,  and  a  cop}'  of  which  was,  at  the  date 
of  said  patent,  indorsed  on  the  same,  viz. :  — 

[Here  was  inserted  the  conversance  from  Fitzgerald  to  Enos  Wilder 
of  the  11th  of  April,  1839,  already  set  out  in  full  in  the  declaration.] 
VOL.  II.  —  30 
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And  tliereapon  the  defendants  insisted  that  said  instrument  did  not 
conve}'  the  legal  title  of  said  patent  to  the  said  Enos  Wildei",  and  that, 
upon  such  conveyance  he  could  not  have  brought  a  suit  on  the  same  ; 
but  said  court  decided  that  said  instrument  operated  to  convey  the  in- 
terest in  said  patent  to  said  Enos  Wilder,  so  that,  during  his  life,  he 
could  have  maintained  an  action  at  law  on  the  same  ;  to  which  opinion 
of  said  court  the  counsel  for  the  defendants  then  and  there  excepted. 

\st  Exception.  —  And  the  plaintiff  then  read  the  conveyance  from 
said  Enos  Wilder  to  him,  as  stated  in  his  said  declaration,  which  he  in- 
sisted  made  out  a  right  in  him  to  sustain  his  aforesaid  action  ;  but  the 
defendants,  to  show  that,  after  the  date  of  the  convej-ance  to  the  plain- 
tiff, and  before  he  commenced  this  action,  he  made,  executed,  and 
delivered  to  Silas  C.  Herring,  Esq.,  the  following  agreement  and  con- 
ve3'ance,  namely :  — 

"  Benjamin  G.  Wilder  agrees  with  Silas  C.  Herring,  to  grant  to  him 
the  sole  and  exclusive  right  to  make  the  safe,  called  the  Salamander 
safe,  according  to  the  terms  and  upon  the  plan  pointed  out  and  de- 
scribed in  the  patent  and  specification  of  Daniel  Fitzgerald,  which  pa- 
tent is  dated  June  1st,  1843,  and  was  assigned  to  Enos  Wilder,  and  by 
him  to  Benjamin  G.  Wilder,  who  now  owns  the  same,  and  this  license  is 
to  be  for  the  citj-,  count}',  and  State  of  New  York  ;  and  said  Herring  is 
to  have  and  enjo}'  the  full  and  exclusive  right  to  make  and  vend  said 
safes  in  the  city,  county,  and  State  of  New  York,  and  nowhere  else  ; 
the  said  Herring  is  to  have  the  same  for  the  residue  of  the  unexpired 
term  of  said  patent,  with  all  the  improvements  which  ma}'  be  made 
in  the  manufacture  of  said  safes  which  said  B.  G.  Wilder  may  have 
a  right  to  use  during  said  term  ;  and  said  Herring  agrees  that  said 
Wilder  may  use  all  the  improvements  which  he  may  make,  or  have  a 
right  to  use  during  said  term.  In  consideration  whereof,  said  Herring 
agrees  with  said  Benjamin  G.  Wilder,  to  pay  to  him,  for  the  use  of  the 
right  aforesaid,  one  cent  a  pound  for  each  and  every  pound  said  safes 
may  weigh  when  finished  and  sold  ;  which  sum  is  to  be  paid  monthly  so 
long  as  said  patent  remain  in  full  force,  and  until  the  same  has  been 
set  aside  by  the  highest  court  of  the  United  States  to  which  the  same 
may  be  carried  ;  but  said  Herring  agrees  to  pay  the  one  cent  a  pound 
for  the  space  of  two  years  at  all  events,  and  whether  said  patent  shall  be 
declared  good  or  not.  If  sustained,  then  said  Herring  is  to  pay  as 
aforesaid  for  the  full  term  as  aforesaid.  All  the  safes  so  made  and  sold 
by  said  Herring  arc  to  have  said  Wilder's  patent  marked  thereon,  the 
same  as  heretofore,  in  a  plate,  or  cast  in  letters,  '  Wilder's  patent  safe." 
Said  Herring  agrees  to  keep  an  accurate  account  of  all  the  safes  by  him 
made,  or  caused  to  be  made,  under  said  contract  and  patent,  with  the 
weight  of  each  when  sold,  and  the  names  of  the  persons  to  whom  sold. 
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and  their  places  of  abode,  and  to  render  said  account  montlih',  if  so 
often  called  on  for  it,  and  to  pay  accordingly.  Said  Herring  is  to 
manufacture  all  the  safes  he  maj-  sell,  or  offer  to  sell  under  and  accord- 
ing to  said  patent,  with  such  improvements  as  he  may  have  a  right  to 
use,  and  be  marked  as  above  with  the  words,  in  large,  legible  letters, 
'  Wilder's  patent  safe.'  Said  Wilder  reserves  to  himself  the  right  to 
manufacture,  in  the  city  and  State  of  New  York,  or  elsewhere,  safes  to 
sell  out  of  this  State  and  city ;  but  if  sold  within  this  State  and  city, 
then  said  Wilder  is  to  pay  said  Herring  one  cent  a  pound  on  each  safe 
so  made  and  sold  within  this  cit}'  or  State.  Said  Wilder  is  not  himself 
to  set  up  or  establish  nor  authorize  any  one  else  to  set  up  and  establish 
any  manufactory  or  works  for  making  Salamander  safes,  or  safes  simi- 
lar to  said  Salamander  safes,  at  any  place  within  fiftj'  miles  of  this  cit}'. 
Said  Herring  is  to  make  all  safes  like  Wilder's,  and  not  vary  in  any 
substantial  part  therefrom,  with  such  improvements  as  may  be  added. 
"  In  presence  of 

"  S.  P.  Staples, 

"  Witness  to  both  signatures.'" 

"  New  York,  January  6th,  1844. 

"  If  said  patent  should  not  be  decided  to  be  good  till  the  end  of  three 
years,  then  for  the  time  over  the  two  years,  till  decided  good,  said  Her- 
ring pays  nothing.  It  is  further  understood  and  agreed,  that  all  safes 
made  by  said  Herring,  or  in  the  making  of  which,  or  the  selling  thereof, 
he  shall  in  any  wa}'  be  directly  or  indirectl}'  concerned,  consisting  of  a 
double  case  or  box  with  the  intermediate  space  filled  with  plaster  or 
any  non-conducting  substance,  shall  be  considered  within  this  agree- 
ment, and  be  paid  accordingly. 

"  B.  G.  Wilder. 
"  Silas  C.  Herring. 
"  Received  and  recorded  30th  January,  1844." 

2d  Exception.  —  And  thereupon  the  defendants  insisted  that  the  plain- 
tiff had  parted  with  all  his  interest  in  said  patent  by  virtue  of  said  agree- 
ment, so  that  he  could  not  sustain  his  aforesaid  action.  But  said  court 
decided  that  the  plaintiff  had  not,  in  and  by  said  agreement,  so  far 
parted  with  his  interest  in  said  patent  as  to  deprive  him  of  the  right  to 
sustain  his  aforesaid  action  ;  to  which  opinion  of  said  court  the  defend- 
ants did  then  and  there  except. 

^d  Exce2Hion.  —  And  the  defendants  then  and  there  objected,  that 
the  invention  and  improvement,  set  forth  and  claimed  in  said  patent  as 
the  invention  of  the  patentee,  was  not  the  subject  of  a  patent ;  that  it 
was  the  mere  application  of  an  old,  well-known  material  to  a  new  pur- 
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pose,  which  they  insisted  could  not  be  the  subject  of  a  patent.  But 
said  court  overruled  said  objection,  and  instructed  the  jury  as  herein 
set  forth ;  to  which,  as  well  as  to  the  said  instructions  to  said  jnvy,  the 
defendants  excepted. 

And  the  plaintiff,  to  maintain  his  aforesaid  issue,  called  sundr}'  wit- 
nesses to  prove,  and  claimed  that  he  had  proved  that  he  made  the  dis- 
covery which  was  the  foundation  of  his  invention  and  improvement  as 
earl}-  as  some  time  in  the  j'ear  1830 ;  that  he  made  experiments  in 
various  wa3'S,  to  test  the  utility  of  his  discover^'  and  improvement,  at 
different  times,  in  the  different  3'ears  from  1830  to  1836,  when  he  ap- 
plied for  his  patent ;  and  that  he  pursued  with  due  diligence  that  appli- 
cation until  he  obtained  his  aforesaid  patent ;  and  that  the  delay  which 
had  arisen  in  obtaining  said  patent  was  not  caused  bj-  the  fault  or 
negligence  of  the  patentee,  or  his  assignee,  Enos  Wilder,  nor  any  one 
else,  but  arose  from  the  burning  of  the  Patent-Office,  and  other  causes 
not  under  the  control  of  the  applicants  for  the  patent ;  and  that  the 
defendants  had  infringed  said  patent,  as  set  forth  in  said  declaration. 

And  the  defendants  introduced  evidence  to  prove,  and  claimed  that 
they  had  proved,  that  said  Daniel  Fitzgerald  was  not  the  first  and  ori- 
ginal inventor  of  what  he  claimed  in  said  patent  as  his  improvement. 
Among  other  witnesses,  James  Conner  testified,  that  between  1829  and 
1832,  he  was  engaged  in  business  as  a  stereot^'pe  founder,  and,  knowing 
that  plaster  of  Paris  was  a  non-conductor  of  heat,  he  constructed  a  safe 
with  a  double  chest,  and  filled  the  space  between  the  inner  and  outer 
one  with  plaster  of  Paris, —  the  same,  substantially^,  as  testified  to  and 
claimed  by  Fitzgerald,  except  there  was  no  plaster  used  on  the  top  of 
the  safe.  It  was  made  for  his  own  private  use  in  his  establishment, 
and  was  used  b}-  him  as  a  safe  from  the  time  it  was  made  till  1838, 
when  it  passed  into  other  hands.  It  was  kept  in  his  counting-room 
while  he  used  it,  and  known  to  the  persons  working  in  the  foundr}'. 

This  testimon}'  was  confirmed  b}-  his  brother,  John  Conner,  except 
that  he  fixes  the  time  of  constructing  the  safe  in  the  j'ear  1831  or  1832. 
But  one  safe  was  made  b}' Conner,  and  since  it  passed  out  of  his  hands 
he  has  used  otliers  of  a  different  construction. 

Tlio  defendants  also  claimed  that,  if  said  Daniel  Fitzgerald  was  the 
first  and  original  inventor  of  said  iinproA^ement,  as  he  claimed,  yet  that 
he  had  made  said  iron  safes,  and  sold  them,  under  such  circumstances 
as  tliat  he  had  thereby  abandoned  the  same,  and  suffered  the  same  to 
go  into  public  use  in  such  manner  as  to  lose  all  right  to  said  invention 
and  improvement,  if  any  he  ever  had. 

And  the  court  thereupon  instructed  the  jur}'  that,  if  they  found  that 
Daniel  Fitzgerald,  the  patentee,  was  the  first  and  original  inventor  of 
the  said  improvement  claimed  in  said  patent,  and  that  the  use  of  plas- 
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ter  of  Paris,  in  combination  with  and  in  the  construction  of  an  iron 
safe,  is  new  and  useful,  as  in  the  specification  of  said  patent  is  set 
forth  and  claimed,  then  thej'  would  find  that  the  patent  was  valid,  and 
protected  the  invention  and  improvement  as  claimed,  unless  the  plain- 
tiff, or  those  under  whom  he  claimed,  had  abandoned  said  improvement 
to  the  public,  and  suffered  the  same  to  go  into  public  use  before  the 
application  for  said  patent,  of  which  facts  the  jurors  were  the  judges. 

And  said  court  further  instructed  said  jury,  that  if  the}'  found  that 
the  use  made  b}-  James  Conner  of  plaster  of  Paris  was  confined  to  a 
single  iron  chest,  made  for  his  own  private  use  after  said  Fitzgerald's 
discovery  and  experiments,  then  it  was  not  in  the  way  of  Fitzgerald's 
patent,  and  the  same  was  valid  ;  but  if  the  jury  found  that  said  James 
Conner  made  his  said  safe  as  claimed,  and  tested  it  by  experiments, 
before  Fitzgerald's  invention  and  improvement,  and  before  he  tested 
the  same,  then  said  Fitzgerald  was  not  the  first  inventor,  as  claimed, 
and  was  not  entitled  to  said  patent. 

The  court  further  charged,  that,  independently  of  these  considera- 
tions, there  was  another  view  of  the  case,  as  it  respected  the  Conner 
safe  ;  that  it  was  a  question  whether  the  use  of  it  b}'  him  had  been  such 
as  would  prevent  another  inventor  from  taking  out  a  patent ;  that  if 
Conner  had  not  made  his  discovery  public,  but  had  used  it  simply  for 
his  own  private  purpose,  and  it  had  been^finally  forgotten  or  abandoned, 
such  a  discovery  and  use  would  be  no  obstacle  to  the  taking  out  of  a 
patent  by  Fitzgerald,  or  those  claiming  under  him,  if  he  be  an  original, 
though  not  the  first,  inventor  or  discoverer  of  the  improvement. 

Ath  Exception.  —  And  said  court,  in  summing  up  said  case  to  said 
jur}',  further  instructed  them,  that  if  they  found  that  Daniel  Fitzgerald 
was  the  first  and  original  inventor  of  said  improvement,  as  set  forth  in 
said  patent,  and  had  not  abandoned  or  dedicated  the  same  to  the  pub- 
He,  but  had,  with  reasonable  diligence,  pursued  his  invention  till  he  had 
perfected  the  same,  and  used  due  diligence  in  applying  for,  and  in  pur- 
suing his  application  for  a  patent,  until  he  had  obtained  the  same,  and 
if  the}"  had  found  the  defendants  had  made  and  sold  safes,  as  charged 
in  the  plaintifTs  declaration,  then  they  would  find  their  verdict  for  the 
plaintiflS"  for  such  actual  damages  as  the}'  judged  just  and  reasonable  ; 
but  if  they  found  otherwise,  then  they  would  find  for  the  defendants. 
To  each  and  all  of  these  instructions,  given  to  the  jury,  the  counsel  for 
the  defendants  excepted. 

And  forasmuch  as  the  facts  aforesaid,  and  the  decisions  of  the  court 
thereon,  do  not  appear  of  record,  the  defendants  pray  that  this  their 
bill  of  exceptions  may  be  allowed, 

S.  Nelson.  [seal.] 

Filed  23  February,  1848. 
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Form  XXXIL  —  Appeal  and  Allowance. 

Circuit  Cou7't  of  the  United  States,  for  the  Southern  District  of 

New  York. 

John  Doe,  Plaintiff,  Appellant,  •\ 

against  > 

E.ICHARD  Roe,  Defendant,  Respondent.    J 

The  above  named  plaintiff,  John  Doe,  conceiving  himself  aggrieved 
by  the  order  entered  on  December  3,  1889,  in  the  above  entitled  pro- 
ceeding, doth  hereby  appeal  from  said  order  to  the  Supreme  Court  of 
the  United  States,  and  he  prays  that  this  his  appeal  may  be  allowed ; 
and  that  a  transcript  of  the  record  and  proceedings  and  papers  upon 
which  said  order  was  made,  duly  authenticated,  may  be  sent  to  the 
Supreme  Court  of  the  United  States. 

Robert  Jones, 
Attorney  for  Plaintiff  and  Appellant,  John  Doe, 
206  &  208  Broadway,  New  York,  N.  Y. 
New  York,  December  17,  1889. 

And  now,  to  wit :  On  December  18th,  1889  ;  it  is  ordered  that  the 
appeal  be  allowed  as  prayed  for. 

E.  Henry  Lacombe,  Circuit  Judge. 


Form  XXXIII.  —  Citation  on  Appeal. 
United  States  of  America,  ss  : 

To  Richard  Roe,  Greeting : 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  a 
Supreme  Court  of  the  United  States,  to  be  holden  at  Washington, 
on  the  second  Monday  of  October,  eighteen  hundred  and  ninety,  pur- 
suant to  an  appeal,  filed  in  the  Clerk's  Office  of  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  New  York,  wherein 
John  Doe  is  appellant  and  Richard  Roe  is  respondent,  to  show  cause, 
if  any  there  be,  why  the  judgment  in  the  said  writ  of  error  mentioned 
should  not  be  corrected,  and  speedy  justice  should  not  be  done  to  the 
parties  on  that  behalf. 

Witness  the  Hon.  Melville  W.  Fuller,  Chief  Justice  of  the 
United  States,  this  18th  day  of  December,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-nine. 

E.  Henry  Lacombe,  Circuit  Judge. 
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¥oEM  XXXIV.  —  Supersedeas  Bond. 

Circuit  Court  of  the  United  States  of  America,  for  the  Southern 
District  of  New  York,  in  the  Second  Circuit. 

John  Doe,  Aj^pellant,  \ 

against  > 

Richard  Roe,  Respondent. ) 

Know  all  men  by  these  presents,  That  we,  John  Doe  and  George 
Palliser,  both  of  the  city,  county,  and  State  of  New  York,  are  held 
and  firmly  bound  unto  the  above  named  Richard  Eoe  in  the  sum  of 
two  hundred  and  fifty  dollars,  to  be  paid  to  the  said  Richard  Roe,  for 
the  payment  of  which  well  and  truly  to  be  made,  we  bind  ourselves, 
and  each  of  us,  our  and  each  of  our  heirs,  executors,  and  administra- 
tors, jointly  and  severally  firmly  by  these  presents.  Sealed  with  our 
seals,  and  dated  the  18th  day  of  December,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-nine.  Whereas,  the  above 
named  John  Doe  has  prosecuted  an  appeal  to  the  Supreme  Court  of 
the  United  States,  to  reverse  the  decree  rendered  in  the  above  enti- 
tled suit,  by  the  Judge  of  the  Circuit  Court  of  the  United  States,  for 
the  Southern  District  of  New  York. 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if 
the  above  named  John  Doe  shall  prosecute  said  appeal  to  effect  and 
answer  all  damages  and  costs,  if  he  fail  to  make  said  appeal  good, 
then  this  obligation  shall  be  void,  otherwise  the  same  shall  be  and 

remain  in  full  force  and  virtue. 

John  Doe  [l.  s.]. 

George  Palliser  [l.  s.]. 
Sealed  and  delivered,  and  taken  and  acknowledged, 
this  18th  day  of  December,  1889,  before  me 
John  A.  Shields,  U.  S.  Commissioner. 
Approved  by 

E.  Henry  Lacombe, 
Circuit  Judge. 

Form  XXXV.  —  Writ  of  Error  from  Supreme  Court  to 
Circuit  Court. 

United  States  of  America,  ss: 

The  President  of  the  United  States,   To  the  Honorable  the  Judges  of  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New  York,  Greeting: 

Because  in  the  record  and  proceedings,  as  also  in  the  rendition  of 
the  judgment  of  a  plea  which  is  in  the  said  Circuit  Court,  before  you. 
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or  some  of  you,  between  John  Stiles,  plaintiff,  and  Richard  Roe,  de- 
fendant, a  manifest  error  hath  happened,  to  the  great  damage  of  the 
said  defendant,  Richard  Roe,  as  by  his  complaint  appears.  We  being 
willing  that  error,  if  any  hath  been,  should  be  duly  corrected,  and 
full  and  speedy  justice  done  to  the  parties  aforesaid  in  this  behalf,  do 
command  you,  if  judgment  be  therein  given,  that  then  under  your 
seal,  distinctly  and  openly,  you  send  the  record  and  proceedings  afore- 
said, with  all  things  concerning  the  sd,me,  to  the  Supreme  Court  of 
the  United  States,  together  with  this  writ,  so  that  you  have  the  same 
at  Washington,  on  the  second  Monday  of  October  next,  in  the  said 
Supreme  Court,  to  be  then  and  there  held,  that  the  record  and  pro- 
ceedings aforesaid  being  inspected,  the  said  Supreme  Court  may 
cause  further  to  be  done  therein  to  correct  that  error,  what  of  right, 
and  according  to  the  laws  and  customs  of  the  United  States,  should 
be  done. 

Witness  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the 
said  Supreme  Court,  the  19th  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty-nine. 

James  Hall  McKenney, 
Clerk  of  the  Supreme  Court  of  the  United  States. 
Allowed  by 

Samuel  A.  Blatchfobd, 
Justice. 


Form  XXXVI.  —  Writ  of  Error  from  Supreme  Court  to  Cir- 
cuit Court  of  Appeals. 

United  States  of  America,  ss: 

THE    president    OF    THE    UNITED    STATES, 

To  the  Honorable  the  Judges  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit, 
Greeting  : 

Because  in  the  record  and  proceedings,  as  also  in  the  rendition  of 
the  judgment  of  a  plea  which  is  in  the  said  Circuit  Court  of  Appeals, 
before  you,  or  some  of  you,  between  Dominick  Amato,  plaintiff,  and 
The  Northern  Pacific  Railroad  Company,  defendant,  a  manifest  error 
hath  happened,  to  the  great  damage  of  the  said  defendant,  the  North- 
ern Pacific  Railroad  Company,  as  by  its  complaint  appears.  We 
being  willing  that  error,  if  any  hath  been,  should  be  duly  corrected, 
and  full  and  speedy  justice  done  to  the  parties  aforesaid  in  this  be- 
half, do  command  you,  if  judgment  be  therein  given,  that  then  under 
your  seal,  distinctly  and  openly,  you  send  the  record  and  proceedings 
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aforesaid,  with  all  things  concerning  the  same,  to  the  Supreme  Court 
of  the  United  States,  together  with  this  writ,  so  that  you  have  the 
same  at  Washington,  within  thirty  days  from  the  date  hereof,  in  the 
said  Supreme  Court,  to  be  then  and  there  held,  that  the  record  and 
proceedings  aforesaid  being  inspected,  the  said  Supreme  Court  may 
cause  further  to  be  done  therein  to  correct  that  error,  what  of  right, 
and  according  to  the  laws  and  customs  of  the  United  States  should 
be  done. 

Witness  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of 
the  said  Supreme  Court,  the  twentieth  day  of  February,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-two. 

(Signed)  James  H.  McKennet, 

Clerk  of  the  Supreme  Court  of  the  United  States. 
Allowed  by 

(Signed)      Samuel  Blatchford, 

Associate  Justice  of  the  Supreme  Court  of  the  United  States. 
February  20,  1892. 


Form  XXXVII. — Writ  of  Error  from  Circuit  Court  op 
Appeals  to  Circuit  Court. 

United  States  of  America,  ss: 

the    PRESIDE>rT    OF    THE    UXITED    STATES    OF    AMERICA, 

To  the  Judges  of  the  Circuit  Court  of  the  United  States,  for  the  Southern  Dis- 
trict of  New  York, 

Greeting: 

Because  in  the  record  and  proceedings,  as  also  in  the  rendition  of 
the  judgment  of  a  plea  which  is  in  the  said  Circuit  Court,  before  you, 
or  some  of  you,  between  Dorainick  Amato,  plaintiff,  and  the  Northern 
Pacific  Railroad  Company,  defendant,  a  manifest  error  hath  hap- 
pened, to  the  great  damage  of  the  said  Northern  Pacific  Kailroad 
Company,  as  is  said  and  appears  by  the  complaint :  We,  being  willing 
that  such  error,  if  any  hath  been,  should  be  duly  corrected,  and  full 
and  speedy  justice  done  to  the  parties  aforesaid  in  this  behalf,  do 
command  you,  if  judgment  be  therein  given,  that  then,  under  your 
seal,  distinctly  and  openly,  you  send  the  record  and  proceedings  afore- 
said, with  all  things  concerning  the  same,  to  the  Justices  of  the 
United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit,  at  the 
court  rooms  of  said  court  in  the  Post-office  building  in  the  city  of 
New  York,  together  with  this  writ,  so  that  you  have  the  same  at  the 
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said  place,  before  tlie  Justices  aforesaid,  on  the  twentieth  day  of 
August  next,  that  the  record  and  proceedings  aforesaid  being  in- 
spected, the  said  Justices  of  the  said  Circuit  Court  of  Appeals  may 
cause  further  to  be  done  therein,  to  correct  that  error,  what  of  right 
and  according  to  the  law  and  custom  of  the  United  States  ought  to  be 
done. 

Witness,  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of 
the  Supreme  Court  of  the  United  States,  this  27th  day  of 
July,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-one,  and  of  the  Independence  of  the  United 
States  the  one  hundred -and  sixteenth. 

(Signed)        John  A.  Shields, 

Clerk  of  the  Circuit  Court  of  Appeals  for  the 
United  Stales  of  America,  for  the  Second 
Circuit. 

The  foregoing  writ  is  hereby  allowed. 

(Signed)        E.  Henry  Lacombe. 


Seal  of  V.  S.  Cir- 
cuit Court  of 
Appeals. 


Form  XXXVIII.  —  Certificate  by  Clerk  to  Transcript. 

United  States  of  America, 
Southern  District  ok  New  York 


[•ss. 


I,  John  A.  Shields,  Clerk  of  the  Circuit  Court  of  the  United  States 
of  America,  for  the  Southern  District  of  New  York,  in  the  Second 
Circuit,  by  virtue  of  the  foregoing  Writ  of  Error,  and  in  obedience 
thereto,  do  hereby  certify,  that  the  following  pages,  numbered  from 
to  ,  inclusive,  contain  a  true  and  complete 

transcript  of  the  record  and  proceedings  had  in  said  Court  in  the 
cause  of  ,  plaintiff  in  error,  against  , 

defendant  in  error,  as  the  same  remain  of  record  and  on  file  in  said 
office. 

In  testimony  whereof,  I  have  caused  the  seal  of  the  said  Court  to 
be  hereunto  aihxed,  at  the  city  of  New  York,  in  the  Southern  District 
of  New  York,  in  the  Second  Circuit,  this  day  of  , 

in  the  year  of  our  Lord,  one  thousand  eight  hundred  and  ninety-one, 
and  of  the  Independence  of  the  United  States  the  one  hundred  and 
fifteenth. 


Seal  of  V.  S.  '  

Circuit  Cou,l.  Ql^j.1^^ 
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FoEM  XXXIX.  —  Citation  on  Wkit  of  Error. 

United  States  of  Amkkica,  ss  : 
To  Dominick  Amato,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  a  Su- 
preme Court  of  the  United  States,  at  Washington,  within  thirty  days 
from  the  date  hereof,  pursuant  to  a  writ  of  error,  filed  in  the  Clerk's 
office  of  the  United  States  Circuit  Court  of  Appeals  for  the  Second 
Circuit,  wherein  the  Northern  Pacific  Kailroad  Company  is  plaintiff 
in  error,  and  you  are  defendant  in  error,  to  show  cause,  if  an}^  there 
be,  why  the  judgment  rendered  against  the  said  plaintiff  in  error  as 
in  the  said  writ  of  error  mentioned,  should  not  be  corrected,  and  why 
speedy  justice  should  not  be  done  to  the  parties  in  that  behalf. 

Witness,  the  Honorable  Samuel  Blatchford,  Associate  Justice 
of  the  Supreme  Court  of  the  United  States,  this  twentieth 
(20th)  day  of  February,  in  the  year  of  our  Lord  one  thous- 
and eight  hundred  and  ninety -two. 

(Signed)  Samuel  Blatchford, 

Associate  Justice  of  the  Supreme  Court  of  the  United  States. 


Form  XL. — Citation  to  Circuit  Court  of  Appeals  on 
Writ  of  Error. 

United  States  of  America,  ss  : 

To  Dominick  Amato,  Greeting : 

You  are  hereby  cited  and  admonished  to  be  and  appear,  at  a  term 
of  the  United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit, 
to  be  holden  in  the  city  of  New  York  on  the  twentieth  day  of  August, 
eighteen  hundred  and  ninety-one,  pursuant  to  a  writ  of  error,  filed  in 
the  Clerk's  office  of  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  wherein  the  Northern  Pacific  Rail- 
road Company  is  plaintiff  in  error,  and  you  are  defendant  in  error,  to 
show  cause,  if  any  there  be,  why  the  judgment  in  the  said  writ  of 
error  mentioned  should  not  be  corrected,  and  speedy  justice  should 
not  be  done  to  the  parties  in  that  behalf. 

(Signed)  E.  Henry  Lacombe. 

Dated,  July  25th,  1891. 
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Form  XLI.  —  Certificate  by  Clerk  under  Supreme  Court 

EULE   9. 

Diited  States  Circuit  Court  of  Appeals  for  the  Second  Circuit. 

Northern  Pacific  Railroad  Company, 
Plaintiff  in  Error, 
against 

DOMINICK  AmATO, 

Defendant  in  Error. 

United  States  of  America,  \ 
Second  Circuit,  \  §3. 

City  of  New  York.  \ 

I,  John  A.  Shields,  Clerk  of  the  United  States  Circuit  Court  of 
Appeals,  for  the  Second  Circuit  do  hereby  certify,  that  on  the  2oth 
day  of  January,  1892,  an  order  was  entered  herein  by  the  Circuit 
Court  of  Appeals,  for  the  Second  Circuit,  directing  a  mandate  to  issue 
to  the  Circuit  Court  of  the  United  States  for  the  Southern  District 
of  New  York,  affirming  a  judgment  of  said  Circuit  Court  entered  in 
the  Clerk's  office  of  said  Court  on  the  28th  day  of  May,  1891 ;  and 
that  on  the  28th  day  of  January,  1892,  a  writ  of  error  for  the  review 
of  said  order  by  the  Supreme  Court  of  the  United  States  was  duly 
sued  out  by  the  Northern  Pacific  Railroad  Company,  and  allowed  by 
the  Honorable  E.  Henry  Lacombe,  Circuit  Judge,  and  issued  from  the 
Clerk's  office  of  the  United  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit,  which  writ  of  error  was  returnable  in  the  Supreme 
Court  of  the  United  States  on  February  25th,  1892;  that  on  or  about 
the  same  day  a  bond  as  security  for  the  costs  upon  said  writ  of  error 
and  a  citation  for  the  said  return  day,  were  duly  approved  and  signed 
by  the  said  Circuit  Judge,  which  writ  of  error,  citation,  and  bond  were 
duly  served  on  the  attorney  for  the  defendant  in  error  on  January 
29th,  1892. 

In  testimony  whereof,  I  have  caused  the  seal  of  the  said  Court  to 
be  hereunto  affixed,  at  the  City  of  New  York,  in  the  Second  Circuit, 
this  27th  day  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-two,  and  of  the  Independence  of  the  said  United 
States  the  one  hundred  and  sixteenth. 

John  A.  Shields,  Clerk. 
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Form  XLII. — Writ  of  Ekkor  to  State  Court. 
United  States  of  America,  ss: 

The  President  of  the  United  Slates  of  America,  To  the  Honorable  the  Judges  of 
the  Supreme  Judicial  Court  of  the  Commonwealth  of  Massachusetts, 

Greeting  :  — Because  in  the  record  and  proceedings,  as  also  in  the 
rendition  of  the  judgment  of  a  plea  which  is  in  the  said  Supreme 
Judicial  Court  of  the  Commonwealth  of  Massachusetts  before  you,  or 
some  of  you,  being  the  highest  court  of  law  or  equity  of  the  said 
State  in  which  a  decision  could  be  had  in  the  said  suit  between  John 
Doe  and  Eichard  Eoe,  wherein  was  drawn  in  question  the  validity  of 
a  treaty  or  statute  of,  or  an  authority  exercised  under,  the  United 
States,  and  the  decision  was  against  their  validity ;  or  wherein  was 
drawn  in  question  the  validity  of  a  statute  of,  or  an  authority  exer- 
cised under,  said  State,  on  the  ground  of  their  being  repugnant  to  the 
Constitution,  treaties,  or  laws  of  the  United  States,  and  the  decision 
was  in  favor  of  such  their  validity ;  or  wherein  was  drawn  in  ques- 
tion the  construction  of  a  clause  of  the  Constitution,  or  of  a  treaty, 
or  statute  of,  or  commission  held  under  the  United  States,  and  the 
decision  was  against  the  title,  right,  privilege,  or  exemption  specially 
set  up  or  claimed  under  such  clause  of  the  said  Constitution,  treaty, 
statute,  or  commission  ;  a  manifest  error  hath  happened  to  the  great 
damage  of  the  said  Richard  Roe,  as  by  his  complaint  appears.  We 
being  willing  that  error,  if  any  hath  been,  should  be  duly  corrected, 
and  full  and  speedy  justice  done  to  the  parties  aforesaid  in  this  be- 
half, do  command  you,  if  judgment  be  therein  given,  that  then  under 
your  seal,  distinctly  and  openly,  you  send  the  record  and  proceedings 
aforesaid,  with  all  things  concerning  the  same,  to  the  Supreme  Court 
of  the  United  States,  together  with  this  writ,  so  that  you  have  the 
same  at  Washington,  on  the  second  Monday  of  October  next,  in  the 
said  Supreme  Court,  to  be  then  and  there  held,  that  the  record  and 
proceedings  aforesaid  being  inspected,  the  said  Supreme  Court  may 
cause  further  to  be  done  therein  to  correct  that  error,  what  of  right, 
and  according  to  the  laws  and  customs  of  the  United  States,  should 
be  done. 

Witness  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the 
said  Supreme  Court,  the  18th  day  of  December,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty-nine. 

James  Hall  McKenney, 
Clerk  of  the  Sujjreme  Court  of  the  United  States. 
Allowed  by 

Horace  Gray, 

Justice. 
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Form  XLIII,  —  Assignment  of  Errors. 

The  Supreme  Court  of  the  United  States. 

In  the  Matter  of  the  Petition  of  John  Stiles,  Ajjpellant. 

Assignment  of  Errors.  Afterwards  to  wit ;  on  the  third  Friday 
of  Januaiy  in  the  year  of  our  Lord,  eighteen  hundred  and  ninety ; 
at  the  October  term  for  eighteen  hundred  and  eighty-nine,  of  the 
Supreme  Court  of  the  United  States,  at  the  Capitol,  in  the  City  of 
Washington  and  District  of  Columbia,  comes  the  said  John  Stiles,  by 
Robert  Jones,  his  attorney,  and  says  that  in  the  record  and  proceed- 
ings in  the  above  entitled  matter  there  is  manifest  error  in  this,  to 
wit :  — 

I. 

That  the  matters  charged  in  the  complaint  against  John  Stiles  do 
not  constitute  a  crime  by  the  common  law  or  under  any  Statute 
of  the  United  States. 

11. 

That  the  matters  testimony  tending  to  prove  which  was  given 
before  John  A.  Shields,  United  States  Commissioner,  in  the  above 
entitled  matter,  do  not  constitute  a  crime  by  the  common  law  or  under 
any  Statute  of  the  United  States. 

III. 

That  the  matters  charged  as  a  crime  against  John  Stiles,  as  appears 
by  the  testimony  before  John  A.  Shields,  United  States  Commis- 
sioner, occurred  and  were  committed,  if  they  ever  occurred  or  were 
committed,  within  the  Southern  District  of  New  York,  and  not  with- 
in the  District  of  Connecticut ;  and  that  by  the  Sixth  Amendment 
the  Constitution  the  United  States,  said  John  Stiles  cannot  be  tried 
upon  said  charges  in  the  District  Court  of  the  United  States  for  the 
District  of  Connecticut. 

IV. 

That  the  said  Commissioner  had  no  jurisdiction  to  issue  a  warrant 
for  the  arrest  of  John  Stiles. 


That  the  ^farshal  of  the  United  States  had  no  authority  to  arrest 
or  detain  John  Stiles. 
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VI. 

That  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Xew  York  erred  in  not  discharging  the  said  John  Stiles  upon 
the  return  of  the  Writ  of  Habeas  Corpus  herein. 

Wherefore  the  said  John  Stiles  prays  that  the  order  of  the  said 
Circuit  of  the  United  States  for  the  Southern  District  of  Xew  York 
be  reversed,  and  the  said  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York  be  ordered  to  enter  an  order  directing 
the  discharge  of  the  said  John  Stiles  from  custody. 

Robert  Jones, 
Attorney  for  Appellant, 

206  &  208  Broadway,  New  York. 


Form  XLIV.  —  Precipe  for  Appearance  in  Supreme  Court. 

Supreme  Court  of  the  United  States. 

No.        October  Term,  1889. 

JoHX  Doe,  Appellant. 

vs. 
Richard  Roe,  Respondent. 

The  Clerk  will  enter  my  appearance  as  Counsel  for  the  Respondent. 

Henry  Smith, 
"  1  Broadway,  New  York,  N.  Y. 

[Must  be  signed  by  a  member  of  the  Bar  of  Supreme  Court,  United  States. 
Individual  and  not  firm  names  must  be  signed.] 


Form  XLV.  —  Petition  for  Writ  op  •Certiorari  to  Circuit  Court 

OF  Appeals. 

[Copied  from  record  Re  Lau  Ow  Bew,  Petitioner,  141  U.  S.  583.] 

In  the  Supreme  Court  of  the  United  States.     October  Term,  1891. 

Ex  Parte  Lau  Ow  Bew,  Petitioner. 

Petition  for  Writ  of  Certiorari  Requiring  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  Certify  to  the  Supreme  Court  for  its  Review  and  Deter- 
mination the  Case  of  Lau  Ow  Bew,  Appellant,  vs.  United  States,  Respon- 
dent. 

To  the  Honorable  the  Supreme  Court  of  the  United  States:-^ 

The  petition  of  Lan  Ow  Bew  respectfully  shows  to  this  Honorable 
Court  as  follows  :  — 
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I.  Your  petitioner  is  a  person  of  the  Chinese  race,  and  a  natural 
born  subject  of  the  Emperor  of  China ;  but  lie  is  now,  and  for  the  past 
seventeen  years  has  been,  a  resident  of  the  United  States  of  America, 
and  of  no  other  countr}-,  having  his  domicile  in  the  cit}'  of  Portland,  in 
the  State  of  Oregon ;  and  during  all  of  that  time  he  has  been  a  mer- 
chant engaged  in  the  wholesale  and  importing  business,  as  a  member  of 
the  well-known  commercial  firm  of  Hop  Chong  &  Co.,  in  the  said  city 
of  Portland. 

II.  Your  petitioner,  on  the  30th  daj^  of  September,  1890,  departed 
from  the  United  States  on  a  temporary  visit  to  his  relatives  in  China, 
with  the  intention  of  returning  as  soon  as  possible,  and  he  did  return  to 
the  United  States  on  board  of  the  steamship  "  Oceanic,"  which  arrived 
at  the  port  of  San  Francisco,  in  the  State  of  California,  on  the  11th 
day  of  August,  1891.  At  the  time  of  his  departure  he  procured  satisfac- 
tor}'  evidence  of  his  status  in  this  country  as  a  merchant,  under  the  reg- 
ulations of  the  Treasur}'  Department  of  the  United  States,  adopted  July 
3,  1890,  one  of  which  is  as  follows  :  — 

"  Chinamen  who  are  not  laborers,  and  who  maj-  have  heretofore  resided 
in  the  United  States,  are  not  prevented  hy  the  existing  laws  or  treat}' 
from  returning  to  the  United  States  after  visiting  China  or  elsewhere. 
No  certification  or  other  papers,  however,  are  issued  by  the  department 
or  by  any  of  its  subordinate  officers  to  show  that  the}'  are  entitled  to 
land  in  the  United  States,  but  it  is  suggested  that  such  parties  should, 
before  leaving  the  United  States,  provide  themselves  with  such  proofs 
of  identity  as  may  be  deemed  proper,  showing  they  have  been  residents 
of  the  United  States,  and  that  they  are  not  laborers,  so  that  they  can 
present  the  same  to,  and  be  identified  b}-,  the  collector  of  customs  at  the 
port  where  they  may  return." 

III.  Your  petitionei*,  on  his  return  to  the  United  States,  presented 
said  proofs  to  the  collector  of  the  port  of  San  Francisco,  but  the  collec- 
tor, while  acknowledging  the  suflBciency  of  the  same,  and  admitting  that 
your  petitioner  was  a  merchant  domiciled  herein,  and,  therefore,  entitled 
to  the  protection  of  the  treat}-  between  the  United  States  and  China, 
concluded  July  28,  18G8,  popularly  known  as  the  Burlingame  Treaty, 
and  the  supplemental  treaty  between  the  said  Governments,  concluded 
November  17,  1880,  and  the  Act  of  Congress,  entitled  "  An  Act  to  ex- 
ecute certain  treaty  stipulations  relating  to  Chinese,"  approved  May  6, 
1882,  as  amended  July  5,  1884,  refused  to  permit  your  petitioner  to 
land,  on  the  sole  ground  that  he  failed  and  neglected  to  produce  the 
certificate  of  the  Chinese  government  mentioned  in  section  6  of  the  said 
Act  of  May  6,  1882,  as  amended  by  the  said  Act  of  July  5,  1884  ;  and 
the  collector  based  this  refusal  upon  the  opinion  of  this  Honorable 
Court  in  the  case  of  Wan  Shing  v.  United  States,  No.  1414,  October 
term,  1890,  decided  May  11,  1891. 
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rV.  Your  petitioner  thereupon,  to  wit,  on  August  14,  1891,  filed  a 
petition  in  tlie  Circuit  Court  of  tlie  United  States  for  the  Northern  Dis- 
trict of  California  for  a  writ  of  habeas  corpus  to  obtain  his  discharge 
from  detention,  alleging,  inter  alia,  that  he  was  a  merchant  domiciled 
in  the  United  States  for  seventeen  years  last  past,  and  that  it  was 
claimed  by  the  master  of  the  said  steamship  that  he  could  not  be 
allowed  to  land  under  the  provisions  of  the  sixth  section  of  the  said 
Act  of  May  6,  1882,  as  amended  by  the  said  Act  of  July  5, 
1884. 

The  writ  was  issued  directed  to  the  master  of  the  said  steamship, 
who  produced  the  body  of  j'our  petitioner  before  the  said  court  on  the 
loth  day  of  August,  1891,  and  made  return  to  the  writ  that  he  held 
the  petitioner  in  his  custody  "  b}'  direction  of  the  customs  authorities  of 
the  port  of  San  Francisco,  California,  under  the  provisions  of  the 
Chinese  Restriction  Act." 

The  United  States  District  Attorney  filed  an  intervention  for  and  on 
behalf  of  the  United  States,  and  made  opposition  to  the  said  writ.  It  was 
not  alleged  or  pretended  in  such  intervention,  on  behalf  of  the  United 
States,  that  your  petitioner  was  a  laborer,  or  that  the  refusal  of  the  cus- 
toms officers  at  San  Francisco  to  allow  him  to  land,  and  his  consequent 
detention  by  the  master  of  the  said  steamship,  were  based  upon  the 
provisions  of  the  Chinese  Exclusion  Act  of  October  1,  1888  ;  but  on 
the  contrary-,  it  was  averred,  in  said  intervention,  that  your  petitioner 
was  lawfully  detained  bv  the  said  master  because  he  was  a  Chinese  per- 
son, and  failed  to  produce  to  the. collector  of  customs,  or  to  any  other 
authorized  officer,  the  certificate  of  identification  required  by  the  said 
Act  of  1882  as  amended  b}^  the  said  Act  of  1884. 

An  answer  or  traverse  to  the  said  return  to  the  said  writ,  and  the 
said  intervention  on  behalf  of  the  United  States,  was  filed  by  the 
petitioner. 

The  said  case  was  and  is  entitled  and  numbered  in  the  Circuit  Court 
of  the  United  States  for  the  Northern  Disti'ict  of  California,  "  In  the 
Matter  of  Lau  Ow  Bew  on  Habeas  Corpus,  No.  11415." 

V.  The  said  case  was  heard  and  determined  by  the  said  Circuit  Court 
upon  an  agreed  statement  of  facts,  signed  b}"  the  United  States  District 
Attorney,  and  the  attornej-s  for  the  petitioner,  and  filed  therein,  which 
statement  of  facts  is  as  follows  :  — 

"  It  is  hereby  stipulated  and  agreed  that  the  following  are  the  facts 
herein :  — 

"  First.  That  the  said  Lau  Ow  Bew  is  now  on  board  the  SS. 
Oceanic,  which  arrived  in  the  port  of  San  Francisco,  ^tate  of  Califor- 
nia, on  the  11th  day  of  August,  a.  d.  1891,  from  Hong  Kong,  and  is 
detained  and  confined  thereon  by  Capt.  Smith,  the  master  thereof. 

VOL.  II.  —  31 


1164  APPENDIX. 

"  Second.  That  the  said  passenger  is  now  and  for  seventeen  j-ears 
last  past  has  been  a  resident  of  the  United  States  and  domiciled 
therein. 

"  Third.  That  during  all  of  said  time  the  said  passenger  has  been 
engaged  in  the  wholesale  and  importing  mercantile  business  in  the  city 
of  Portland,  State  of  Oregon,  under  the  firm  name  and  style  of  Hop 
Chong  «fe  Co. 

'-'Fourth.  That  said  firm  is  worth  $40,000,  and  said  passenger  has 
a  one-fourth  interest  therein,  in  addition  to  other  properties. 

^^  Fifth.  That  said  firm  does  a  business  annually  of  $100,000,  and 
pays  annually  to  the  United  States  Government  large  sums  of  money 
amounting  to  many  thousands  of  dollars  as  duties  upon  imports. 

"  Sixth.  That  on  the  30th  day  of  September,  a.  d.  1890,  the  said 
passenger  departed  from  this  country  temporarily  on  a  visit  to  his  rela- 
tives in  China,  with  the  intention  of  returning  as  soon  as  possible  to 
this  countr}',  and  returned  to  this  country  by  the  steamship  Oceanic  on 
the  11th  day  of  August,  a.  d.  1891. 

"  Seventh.  That  at  the  time  of  his  departure  he  procured  satisfactory 
evidence  of  his  status  in  this  country  as  a  merchant,  and  on  his  return 
hereto  he  presented  said  proofs  to  the  collector  of  the  port  of  San  Fran- 
cisco, but  said  collector,  while  acknowledging  the  sufficiency  of  said 
proofs  and  admitting  that  the  said  passenger  was  a  merchant  domiciled 
herein,  refused  to  permit  the  said  passenger  to  land  on  the  sole  ground 
that  the  said  passenger  failed  and  neglected  to  produce  the  certificate 
of  the  Chinese  government  mentioned. in  section  6  of  the  Chinese  Re- 
striction Act  of  May  6,  1882,  as  amended  by  the  Act  of  July  5,  1884. 

"  Charles  A.  Garter, 

U.  S.  District  A  ttorney. 
*'  Harvey  S.  Brown  and 
Thomas  D.  Riordan, 

Att'ys  for  Petitioner.''^ 

VI.  Such  proceedings  were  had  in  the  said  case  in  the  said  Circuit 
Court  of  the  United  States  that  on  the  14th  day  of  September,  1891, 
the  said  court  rendered  a  judgment  therein  as  follows  :  — 

''This  matter  having  been  regularly  brought  on  forbearing  before  the 
court  and  the  judge  thereof,  the  United  States  attorney  having  appeared 
and  intervened  on  behalf  of  the  United  States,  and  the  same  having 
been  duh\heard  and  submitted,  and  due  consideration  thereon  had,  it  is 
by  the  court  now  here  considered,  — 

"  That  Lau  Ow  Bew,  in  whose  behalf  the  writ  of  habeas  corpus  herein 
was  sued  out,  was  not  at  the  date  of  the  petition  herein  illegally  re- 
strained of  his  liberty  as  therein  alleged. 
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"  It  is  further  adjudged  and  found  that  he  came  from  China  b}-  the 
steamship  Oceanic,  and  is  a  Chinese  person  forbidden  b^'  law  to  land 
within  the  United  States,  and  has  no  right  to  be  or  remain  therein. 

"  It  is,  therefore,  ordered  that  the  said  Lau  0\v  Bew  be  remanded  by 
the  United  States  marshal  for  the  Northern  District  of  California  to  the 
custody  whence  he  was  taken,  to  wit,  on  board  the  said  steamship  to 
the  custod}'  of  the  master  of  said  steamship,  or,  in  case  of  a  change  of 
master,  to  the  custody"  of  the  master  thereof,  whoever  he  may  be,  at  the 
time  of  this  order  of  remand  ;  or  to  place  him  in  the  hands  and  charge 
of  any  party  on  board  said  steamship  for  the  time  being,  representing 
the  master  or  then  in  charge  of  said  steamship  in  the  absence  of  the 
master,  or  for  the  time  being  exercising  control  or  autliorit}'  thereon  ; 
this  order  to  be  executed  as  to  said  steamship  whether  still  in  port,  not 
having  departed  therefrom,  or  having  departed  and  returned  since  the 
proceedings  herein  were  instituted.  And  in  case  said  steamship  has  de- 
parted and  not  returned,  or  for  any  other  reason,  the  said  Lau  Ow  Bew 
can  not  be  placed  on  said  steamship,  that  the  said  marshal  place  him 
upon  any  other  vessel  available  for  the  purpose,  paying  the  necessary 
passage  mone^',  for  the  purpose  of  deporting  him  out  of  the  United 
States  and  transporting  him  to  the  port  whence  he  came.  And  for  the 
purpose  of  carrying  this  order  into  effect  it  is  further  ordered  that  the 
said  marshal  shall  take  the  said  Lau  Ow  Bew  into  their  custod}'  and  him 
safeh'  keep  till  said  order  shall  be  fully  executed." 

VII.  The  said  case  of  your  petitioner,  in  the  said  Circuit  Court  of 
the  United  States,  was  heard  before  and  decided  b}'  the  Hon.  W.  H. 
Beatt}',  District  Judge  of  the  United  States  for  the  District  of  Idaho, 
sitting  in  the  said  Court,  and  the  opinion  of  the  Court  was  delivered  b}' 
him. 

VIII.  Your  petitioner,  on  the  same  da}-,  was  duly  allowed  b}'  the 
said  Circuit  Court  an  appeal  from  its  said  judgment  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  and  it  was  or- 
dered by  the  court  that  a  certified  transcript  of  the  record  and  of  all 
proceedings  in  the  said  case  be  forthwith  transmitted  to  the  said  United 
States  Circuit  Court  of  Appeals. 

IX.  On  the  3rd  day  of  Octobei',  1891,  a  certified  transcript  of  the  re- 
cord and  of  all  proceedings  of  the  said  Circuit  Court,  in  the  said  case, 
was  filed  in  the  United  States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  the  said  case  was  entered  and  docketed  in  the  said  Court  of 
Appeals,  and  entitled  "  Lau  Ow  Bew,  appellant  v.  The  United  States, 
respondent.  No.  12." 

The  assignment  of  errors  filed  on  behalf  of  3-our  petitioner  was  as 
follows :  — 

"  Afterwards,  to  wit,  on  this  first  Monday  in  October,  in  the  same 
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term,  before  the  judges  of  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  attheCitj'  of  San  Francisco,  in  the  district  of  California,  comes 
the  said  Lau  Ow  Bew,  appellant,  b}-  Harvey  S.  Brown  and  Thomas  D. 
Riordan,  his  attorne3's,  and  sa3^s  that  in  this  record  aforesaid  there  is 
manifest  error  in  this,  to  wit :  — 

"  That  the  said  Circuit  Court  of  the  Ninth  Judicial  Circuit,  in  and  for 
the  northern  District  of  California,  erred  in  deciding  — 

"  1.    That  the  appellant  is  not  entitled  to  enter  the  United  States. 

"2.   That  he  is  not  unawfully  restrained  of  his  liberty. 

'•  3.  That  the  said  appellant  was  required  to  produce  the  certificate 
required  b}'  section  6  of  the  Act  known  as  the  Chinese  Restriction  Act, 
passed  Ma^-  6,  1882,  as  amended  July  5,  1884. 

"4.  That  a  Chinese  merchant  domiciled  in  the  United  States  and 
departing  therefrom  temporarilj''  with  the  intention  of  returning  should, 
before  being  permitted  to  re-enter  the  United  States,  produce  the  cer- 
tificate required  by  section  6  of  the  Act  above  referred  to. 

'•  5.  That  he  be  remanded  to  the  custody  of  the  master  of  the  steam- 
ship whence  he  was  taken. 

'•'And  the  said  Lau  Ow  Bew  pra3^s  that  the  said  judgment  entered 
herein  against  him  be  reversed,  annulled,  and  altogether  held  for  noth- 
ing, and  that  he  be  restored  to  all  things  which  he  has  lost  b}'  occa- 
sion of  the  said  judgment. 

"  Harvey  S.  Brown  and 
Thomas  D.  Riordan, 

Attorneys  for  AppellanV^ 

X.  The  case  came  on  to  be  heard  in  the  said  Circuit  Court  of  Ap- 
peals, on  the  .5th  day  of  October,  1891,  before  the  Hon.  E.  M.  Ross, 
United  States  District  Judge  for  the  Southern  District  of  California, 
and  the  Hon.  Thomas  P.  Hawlej-,  United  States  District  Judge  for  the 
District  of  Nevada  ;  and  on  the  7th  da}'  of  October,  1891,  the  said 
court  rendered  a  judgment  aflEirming  the  said  judgment  of  the  said  Cir- 
cuit Court  therein  as  follows  :  — 

"  Appeal  from  the  Circuit  Court  of  the  United  States,  for  the  Northern 
District  of  California. 

"This  cause  came  onto  be  heard  on  the  transcript  of  the  record  from 
the  said  Circuit  Court  of  the  United  States  for  the  Northern  District 
of  California,  and  was  argued  b}'  counsel,  and  the  same  having  been 
duly  considered  and  the  opinion  of  the  court  having  been  read  in  open 
court  and  filed  with  the  clerk,  it  is  ordered  that  the  judgment  of  the 
said  Circuit  Court  be,  and  the  same  hcreb}-  is,  affirmed,  and  the  cause 
remanded  to  said  Circuit  Court  at  the  cost  of  the  appellant. 

"  On  motion  of  Thomas  D.  Riordan,  Esq.,  counsel  for  the  appellant,  it 
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is  ordered  that  a  staj'  of  proceedings  herein  be,  and  the  same  hereb}-  is, 
granted  for  and  during  the  space  of  thirty  days." 

A  certified  copj'  of  the  entire  record  of  the  said  case  in  the  said  Cir- 
cuit Court  of  Appeals  is  herewith  furnished,  and  hereto  annexed,  as 
part  of  this  application,  in  conformity  with  rule  37  of  this  Honorable 
Court  relative  to  cases  from  Circuit  Court  of  Appeals,  and  the  same 
is  marked  Exhibit  "  A." 

XI.  Your  petitioner  is  advised  and  believes  that  the  said  judgment 
of  the  said  United  States  Circuit  Court  of  Appeals  in  the  said  case  is 
erroneous,  and  that  this  Honorable  Court  should  require  the  said  case 
to  be  certified  to  it  for  its  review  and  determination  under  and  in  con- 
formity with  the  provisions  of  the  sixth  section  of  the  Act  of  Congress 
entitled  "  An  Act  to  establish  Circuit  Courts  of  Appeals,  and  to  define 
and  regulate  in  certain  cases  the  jurisdiction  of  the  courts  of  the  United 
States,  and  for  other  purposes,"  approved  March  3,  1891,  the  said 
case  being  made  final  in  the  said  Circuit  Court  of  Appeals  b}'  the 
said   Act. 

XII.  The  said  case  was  decided  in  the  said  Circuit  Court  of  Appeals, 
as  well  as  in  the  said  Circuit  Court,  upon  the  supposed  authorit}'  of  the 
decision  of  this  Honorable  Court  in  the  said  case  of  Wan  Shing  v. 
United  States,  but  the  question  presented  by  and  involved  in  the  said 
case  of  the  petitioner  was  not  presented  b}-  or  involved  in  the  said  case 
of  Wan  Shing  v.  United  States,  and  the  said  question  was  not  decided 
in  that  case,  nor  was  the  decision  of  the  same  necessarj^  for  the  deter- 
mination of  that  case,  by  this  Honorable  Court. 

Your  petitioner  is  informed  and  believes  that  the  question  presented 
b}'  and  involved  in  his  said  case,  was  not  discussed  in  any  wise  by 
counsel  before  this  Honorable  Court  in  the  said  case  of  Wan  Shing  v. 
United  States. 

XIII.  It  appears  in  the  said  agreed  statement  of  facts,  and  it  is  thus 
admitted  in  this  case  by  the  Government  of  the  United  States,  that 
the  petitioner  is  and  has  been  for  seventeen  years  last  past  a  Chinese 
merchant  domiciled  and  doing  business  in  the  United  States ;  that  he 
departed  therefrom  September  30,  1890,  on  a  temporary  visit  to  his  rel- 
atives in  China,  with  the  intention  of  returning  as  soon  as  possible,  and 
did  return  on  August  11,  1891  ;  that  he  was  not  prevented  from  land- 
ing by  the  authorities  of  the  Government  of  the  United  States  upon  an\' 
claim  or  pretense  that  he  was  a  laborer,  excluded  by  the  provisions  of 
the  Act  of  October  1,  1888  ;  and  that  he  was  refused  permission  to  land 
on  the  sole  ground  that  he  failed  "  to  produce  the  certificate  of  the 
Chinese  Government  mentioned  in  section  six  of  the  Chinese  Restric- 
tion Act  of  May  G,  1882.  as  amended  by  the  Act  of  July  5,  1884." 

The  question  thus  presented  by  the  record  in  the  case  of  your  peti- 
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tioner  was  and  is,  whether  he  is  entitled,  as  a  Chinese  merchant,  long 
domiciled  in  the  United  States,  who  had  departed  therefrom  in  Septem- 
ber, 1890,  for  a  temporary  purpose,  to  re-enter  the  country-  without  pro- 
ducing the  certificate  defined  in  section  six  of  the  Chinese  llestriction 
Acts. 

XIV.  This  Honorable  Court  declared,  in  the  said  case  of  Wan  Shing 
V.  United  States,  that  the  refusal  to  allow  the  petitioner  therein  to  land 
was  not  grounded  at  all  upon  the  said  Act  of  May  6,  1882,  but  was 
based  wholly-  upon  the  provisions  of  the  Chinese  Exclusion  Act  of 
October  1,  1888,  which  declared  that  it  should  be  unlawful  for  any 
Chinese  laborer  who  at  an}'  time  before  had  been  or  was  then,  or  might 
thereafter  be,  a  resident  within  the  United  States,  or  who  had  departed 
or  might  depart  therefrom  and  should  not  have  returned  before  its  pas- 
sage, to  return  to  or  remain  in  the  United  States. 

It  was  thus  claimed  and  maintained  b}'  the  authorities  of  the  United 
States,  in  the  said  case,  that  the  said  Wan  Shing  was  a  laborer,  and 
lawfully  detained  as  such,  and  that  he  was  not  a  Chinese  merchant  or 
within  tlie  exempt  class  when  he  sought  to  enter  the  United  States. 

It  appeared,  afflrmativel}',  b}-  the  testimony  of  Wan  Shing,  as  3'our 
petitioner  is  advised,  that  he  was  a  3'outh  only  seventeen  jears  of  age, 
when  he  claimed  to  have  been  in  the  United  States,  and  that  he  was,  in 
fact,  a  laborer,  and  not  a  merchant,  within  the  meaning  of  the  treaties 
between  the  United  States  and  China  and  the  Chinese  Restriction  Acts  ; 
that  he  first  came  to  the  United  States  in  1879,  and  departed  therefrom 
in  1882 ;  and  that  he  did  not  return  to  and  seek  to  enter  the  United 
States  until  1889.  And  there  was  no  evidence  in  the  said  case,  as 
your  petitioner  is  advised,  that  Wan  Shing,  at  the  time  of  his  departure 
from  the  United  States,  intended  ever  to  return  to  the  countrj-,  or  to 
retain  his  domicile  therein,  if  he  ever  had  one. 

XV.  The  petitioner  is  advised  that  the  right  of  a  Chinese  merchant, 
admitted  to  be  domiciled  in  the  United  States,  and  to  have  been  domi- 
ciled therein  for  man}'  years,  who  temporarily  departed  therefrom  in 
the  year  1890,  animo  revertencU,  to  re-enter  the  country  without  pro- 
ducing a  certificate  of  identity,  under  the  sixth  section  of  the  said  Act 
of  1882,  as  amended  in  1884,  was  not  drawn  in  question  in  the  said 
Wan  Shing  case. 

XVI.  Your  petitioner  is  informed  and  believes  that  the  case  of  Wan 
Shing  V.  United  States,  being  No.  1414  on  the  docket  of  this  court  for 
the  October  terra,  1890,  and  advanced  on  the  motion  of  the  Attorney- 
General,  was  submitted  without  argument  of  any  kind  on  behalf  of  the 
appellant,  and  upon  a  printed  brief  of  Mr.  Assistant  Attorney-General 
Parker  on  the  part  of  the  United  States  ;  and  that  no  assignment  of 
errors  was  filed  in  the  case  by  the  counsel  for  the  appellant,  who  did 
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not  appear  in  court  when  the  case  was  called  for  trial,  and  who  tele- 
graphed from  San  Francisco  to  the  clerk  of  this  court  that  the  case 
might  be  submitted  upon  the  record.  The  appeal,  in  that  case,  was 
thus,  as  the  petitioner  is  advised,  virtually  abandoned  by  the  counsel 
for  the  appellant ;  and  the  petitioner  is  also  informed  and  believes  that 
substantially  the  only  proposition  in  the  brief  for  the  United  States,  in 
the  said  case,  was  that  the  testimony  in  the  record  showed  that  Wan 
Shing  was  a  laborer,  and  as  such  was  not  entitled  to  land  under  the 
provisions  of  the  Exclusion  Act  of  October  1,  1888. 

XVII.  The  importance  and  gravity  of  the  question  as  to  the  rights 
of  Chinese  merchants,  domiciled  in  the  United  States,  under  the  trea- 
ties between  the  United  States  and  China  and  the  legislation  of  the 
United  States  to  execute  those  treaties,  will  be  recognized,  when  it  is 
stated,  according  to  authentic  statistics,  that  the  Chinese  merchants  who 
are  now  domiciled  in  the  United  States  are  the  owners  and  in  posses- 
sion of  real  and  personal  property  valued  at  over  $20,000,000  ;  that 
they  pay  annually  to  the  United  States  Government  large  sums  of 
money  as  duties  upon  imports  aggregating  more  than  two  millions  of 
dollars  ;  that  nearly  all  of  said  mei'chants  have  branch  houses  in  British 
Columbia,  Cuba,  Mexico,  Peru,  and  the  Hawaiian  Islands ;  and  that 
the}'  are  constantly  and  necessaril}'  travelling  between  the  United  States 
and  those  countries,  for  the  purpose  of  collecting  money's  due  to  them, 
and  attending  to  their  various  interests  in  their  branch  houses  therein. 
If  such  Chinese  merchants,  when  visiting  those  countries,  are  obliged  to 
produce  certificates  of  identity  under  the  Restriction  Acts,  in  order,  af- 
ter such  temporary  absences,  to  re-enter  the  United  States,  they  would 
be  required,  before  returning  thereto,  to  proceed  to  China,  and  there 
attempt  to  procure  such  certificates.  It  is  manifest,  however,  that  it 
would  be  impossible  for  those  Chinese  merchants  who  have  been  long 
domiciled  in  the  United  States  to  obtain  the  required  certificates,  be- 
cause the  Chinese  government  could  not  certify  to  the  facts  necessary 
to  be  set  forth  in  them,  nor  could  the  proper  diplomatic  or  consular 
representatives  of  the  United  States  ascertain  the  truth  in  regard  to 
such  facts  for  the  purpose  of  viseing  and  indorsing  such  certificates  as 
provided  b}'  law. 

XVIII.  Before  the  promulgation  of  the  opinion  of  this  Honorable 
Court  in  the  said  case  of  Wan  Sing  v.  United  States  by  the  Treasury 
Department  of  the  Government  of  the  United  States,  in  August,  1891, 
and  thus  before  the  petitioner  went  to  China,  in  September,  1890,  it 
had  been  uniformly  held  by  that  Department  that  section  6  of  the 
Chinese  Restriction  Act  of  May  6,  1882,  as  amended  by  the  Act  of 
July  5,  1884,  was  not  applicable  to  Chinese  merchants  domiciled  in  the 
United  States,  and  who  had  departed  therefrom  temporarilj',  and  that 
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the}'  might  lawfullj'  return  upon  the  production  of  such  evidence  as 
should  be  satisfactor}'  to  the  various  collectors,  of  their  status  as  resi- 
dent merchants  in  the  United  States. 

The  first  decision  was  rendered  b}-  the  Hon.  Charles  J.  Folger,  on 
March  14,  1884 ;  the  second  b}-  the  Hon.  W.  Q.  Gresham,  on  Septem- 
ber 25,  1884 ;  the  third  by  the  Hon.  H.  F.  French,  on  December  2, 
1884  ;  the  fourth,  fifth,  and  sixth  bj'the  Hon.  Hugh  McCulloch,  respect- 
ively on  December  6,  1884,  December  27,  1884,  and  January  14,  1885. 

The  question,  also,  came  before  the  United  States  Circuit  Court  for 
the  Northern  District  of  California  on  April  9,  1885,  in  the  case  of  Ah 
Ping  (reported  in  11  Sawyer,  17),  and  it  was  there  decided  the  same 
way ;  and  thereafter  the  said  Treasury  Department,  on  November 
8,  1888,  and  July  3,  1890,  reaffirmed  its  previous  rulings  upon  the 
subject. 

The  said  decisions  were  thus  all  made  before  the  petitioner  left  the 
United  States  to  visit  his  relatives  in  China. 

XIX.  Under  the  said  decisions  Chinese  merchants,  domiciled  in  the 
United  States,  were  accustomed  to  go  and  come,  under  the  treaties  be- 
tween the  United  States  and  China,  upon  the  production,  on  their  re- 
turn to  this  country,  of  such  evidence  of  their  status  as  was  deemed 
satisfactory  b}'  the  several  collectors  of  the  ports  ;  and  the  records  of 
the  custom-houses  will  show,  as  the  petitioner  is  informed  and  believes, 
that  such  practice  was  not  attended  by  fraud. 

XX.  To  require  Chinese  merchants  domiciled  in  the  United  States, 
whenever  they  may  depart  therefrom  temporarily,  with  the  intention  of 
returning  thereto,  to  produce  certificates  from  the  Chinese  government, 
in  order  to  enable  them  to  re-enter  the  United  States,  would  seem  to  be 
equivalent,  as  has  been  observed,  to  an  absolute  refusal  to  permit  their 
return ;  whereas  the  Treaty  between  the  United  States  and  China  of 
November  17,  1880,  guarantees  to  such  merchants  the  right  "  to  go  and 
come  of  their  own  free  will  and  accord." 

XXI.  Your  petitioner  thus  respectfully  submits  that  the  question 
upon  the  legal  and  just  construction  and  effect  of  the  said  Chinese  Re- 
striction Acts,  involved  in  and  presented  by  the  said  case  of  vour  peti- 
tioner, should  be  authoritatively  and  finall}'  adjudged  b}"  this  Honorable 
Court,  upon  and  after  a  full  presentation  to  the  court  of  the  merits  of 
the  said  question  on  the  part  of  the  petitioner  and  the  United  States. 

Wherefore  j'our  petitioner  respectfully  praj'S  that  a  writ  of  certiorari 
may  be  issued  out  of  and  under  the  seal  of  this  court,  directed  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  command- 
ing the  said  court  to  certify  and  send  to  this  court,  on  a  da}'  certain  to 
be  therein  designated,  a  full  and  complete  transcript  of  the  record  and 
all  proceedings  of  the  said  Circuit  Court  of  Appeals  in  the  said  case 
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therein,  entitled,  Lau  Ow  Bew,  appellant,  versus  The  United  States, 
respondent,  number  12,  to  the  end  that  the  said  case  ma}'  be  reviewed 
and  determined  by  this  court,  as  provided  in  section  6  of  the  Act  of 
Congress,  entitled  "  An  Act  to  establish  Circuit  Courts  of  Appeals,  and 
to  define  and  regulate  in  certain  cases  the  jurisdiction  of  the  Courts  of 
the  United  States,  and  for  other  purposes,"  approved  March  3,  1891,  or 
that  3'our  petitioner  may  have  such  other  or  further  relief  or  remed}'  in 
the  premises  as  to  this  court  ma}'  seem  appropriate,  and  in  conformity 
with  the  said  Act,  and  that  the  said  judgment  of  the  said  Circuit  Court 
of  Appeals  in  the  said  case,  and  every  part  thereof,  may  be  reversed 
by  tills  Honorable  Court. 

And  your  petititiou  will  ever  pray,  etc. 

Lau  Ovv  Bew, 
By  Thomas  D.  Riordan, 
Attorney  and  Counsel  for  Petitioner. 
j.  hubley  ashton, 
Thomas  D.  Riordan, 

Of  Counsel  for  Petitioner. 

District  of  Columbia, 
City  of  Washington- 

Thomas  D.  Riordan,  being  duly  sworn,  says  that  he  is  one  of  the  at- 
torneys and  of  counsel  for  Lau  Ow  Bew,  the  petitioner  above  named,  and 
as  such  had  personal  charge  for  him  of  the  case  in  the  foregoing  peti- 
tion mentioned  in  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  California,  and  in  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit ;  that  he  has  read  the  said  petition  by 
him  subscribed  ;  and  that  the  facts  therein  stated  are  true  to  the  best  of 
his  information  and  belief. 

-Thomas  D.  Riordan. 

Sworn  to  and  subscribed  before  me  this  29th  day  of  October,  1891. 

[seal.]  E.  L.  White, 

•  Notary  Public,  District  of  Columbia 
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Form  XL VI.  —  Motion  to  Dismiss  or  to  Affirm. 

In  the  Supreme  Court  of  the  United  States.     October  Term,  1891. 

No.  888. 

Benjamin  H.  Tatem,  John  C.  Curtin,  and  William 'j 

G.  Bailey,  Executors  of  Walter  F.  Chadwick,  | 

Deceased,  and  Norma  D.  Chadwick,  Appellants,     y 

I 


against 
Altha  Chadwick. 


J 


Comes  now  the  appellee,  by  her  counsel  appearing  in  that  behalf, 
and  moves  the  Court  to  dismiss  the  appeal  in  the  above-entitled 
cause  for  want  of  jurisdiction,  because  the  judgment  or  decree  from 
which  the  said  appeal  purports  to  have  been  taken  is  the  judgment 
or  decree  of  the  Supreme  Court  of  one  of  the  United  States,  to  wit, 
the  Supreme  Court  of  the  State  of  Montana. 

And  the  said  appellee,  by  counsel  as  aforesaid,  also  moves  the 
Court  to  afl&rm  the  said  judgment  or  decree  from  which  said  appeal 
purports  to  have  been  taken,  because,  although  the  record  in  the  said 
cause  may  show  that  this  Court  has  jurisdiction  in  the  premises,  yet 
it  is  manifest  that  said  appeal  was  taken  for  delay  only. 

Henry  E.  Davis, 
Counsel  for  Appellee  for  the  Purposes  of  These  Motions. 


Form  XL VII. — Notice  of  Submission  of  Motions  to  Dismiss 
AND  TO  Affirm. 

In  the  Supreme  Court  of  the  United  States.     October  Term,  1891. 

No.  888. 

To  Messrs.  Martin  F.  Morris  and  J.  C.  Robinson, 

Counsel  Jor  Appellants: 
Please  take  notice  that  on  Monday,  the  fourteenth  day  of  Decem- 
ber, a.  d.  1891,  at  the  opening  of  the  Court,  or  as  soon  thereafter  as 
counsel  can  be  heard,  the  motions  of  which  the  foregoing  are  copies, 
will  be  submitted  to  the  Supreme  Court  of  the  United  States  for  the 
decision  of  the  said  Court  thereon.  Annexed  hereto  is  a  copy  of  the 
brief  of  argument  to  be  submitted  with  the  said  motions  in  support 
thereof. 

Henry  E.  Davis, 
Counsel  for  the  Appellee  for  the  Purposes  of  the  Motions. 
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Form  XL VIII.  —  Eule  for  Mandamus. 

[6  Peters,  774.] 
Ex  parte  Martha    Bradstrket  in    the 

MATTER      OF     MaRTUA      BrADSTREET, 

Demandant, 

against 
Apollos  Cooper  et  al.,  Tenants. 

Mr.  Jones,  of  counsel  for  tlie  demandant  in  the  above  named 
cases,  moved  the  court  for  a  rule  to  be  granted,  to  be  served  on  the 
district  judge  of  the  District  Court  of  the  United  States  for  the 
Northern  District  of  New  York,  commanding  him  to  be  and  appear 
before  this  court,  either  in  person  or  by  an  attorney  of  this  court,  on 
the  first  day  of  the  next  January  Term  of  this  court,  to  wit,  on  the 
second  Monday  of  January,  Anno  Domini  1833,  to  show  cause,  if  any 
he  have,  why  a  mandamus  should  not  be  awarded  to  the  said  district 
judge  of  the  Northern  District  of  New  York,  commanding  him, 

1.  To  reinstate,  and  proceed  to  try  and  adjudge  according  to  the 
law  and  right  of  the  case,  the  several  writs  of  right  and  mises  thereon 
joined,  lately  pending  in  said  court,  and  said  to  have  been  dismissed 
by  order  of  said  court,  between  Martha  Bradstreet,  demandant,  and 
Apollos  Cooper  et  al.,  tenants. 

2.  Requiring  said  court  to  admit  such  amendments  in  the  form 
of  pleading,  or  such  evidence  as  may  be  necessary  to  aver  or  to  ascer- 
tain the  jurisdiction  of  said  court  in  the  several  suits  aforesaid. 

3.  Or  if  sufficient  cause  shall  be  shown  by  the  said  judge  on  the 
return  of  this  rule,  or  should  otherwise  appear  to  this  court,  against 
a  writ  of  mandamus  requiring  the  matters  and  things  aforesaid  to  be 
done  by  the  said  judge,  then  to  show  cause  why  a  writ  of  mandamus 
should  not  issue  from  this  court,  requiring  the  said  judge  to  direct 
and  cause  full  records  of  the  judgments  or  orders  of  dismission  in  the 
several  suits  aforesaid,  and  of  the  processes  of  the  same,  to  be  duly 
made  up  and  filed,  so  as  to  enable  this  court  to  re-examine  and  decide 
the  grounds  and  merits  of  such  judgments  or  orders  upon  writs  of 
error,  such  records  showing  upon  the  face  of  each  what  judgments  or 
final  orders  dismissing,  or  otherwise  definitely  disposing  of  said 
suits,  were  rendered  by  the  said  District  Court,  at  whose  instance, 
upon  what  grounds,  and  what  exceptions  or  objections  were  reserved 
or  taken  by  said  demandant,  or  on  her  behalf,  to  the  judgments  or 
decisions  of  the  said  District  Court  in  the  premises,  or  to  the  motions 
whereon  such  judgments  or  decisions  were  found  ;  and  what  motion 
or  motions,  application  or  applications,  were  made  to  said  court  by 
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the  demandant,  or  on  her  behalf  ;  and  either  granted  or  overruled  by- 
said  District  Court,  both  before  and  after  said  judgments  or  decisions 
dismissing  or  otherwise  finally  disposing  of  said  suits  ;  especially 
what  motions  or  applications  were  made  by  said  demandant  or  on  her 
behalf  to  the  said  District  Court,  to  be  admitted  to  amend  her  counts 
in  the  said  suits,  or  to  produce  evidence  to  establish  the  value  of  the 
lands,  etc.,  demanded  in  such  counts,  together  with  all  the  papers  filed, 
and  proceedings  had  in  said  suits  respectively. 

On  consideration  whereof,  it  is  now  here  considered  and  ordered 
by  this  court  that  the  rule  prayed  for  be,  and  the  same  is  hereby 
granted,  returnable  to  the  first  day  of  the  next  January  Term  of  this 
court,  to  wit,  on  the  second  Monday  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty-three.  Per  Mr.  Chief 
Justice  Marshall. 


Form  XLIX.  —  Writ  of  Mandamus. 

[7  Peters,  634,  648.] 

Ex  parte  Bradstrket,  in  the  matter  of  > 
Martha  Bradstreet,  Demandant.         ) 

Mr.  Chief  Justice  Marshall. 
United  States  of  America,  ss  : 

To  the  Honorable  Alfred  Concklin,  Judge  of  the  District  Court  of  the   United 
States  for  the  Northern  District  of  New  York,  greeting  : 

"Whereas,  one  Martha  Bradstreet  hath  heretofore  commenced  and 
prosecuted  in  your  court  several  certain  real  actions,  or  writs  of  right, 
in  your  court  lately  pending  between  the  said  Martha  Bradstreet,  de- 
mandant, and  the  following  named  tenants  seveally  and  respectively, 
to  wit,  Apollos  Cooper  and  others  (naming  them).  And  whereas, 
heretofore,  to  wit,  at  a  session  of  the  Supreme  Court  of  the  United 
States,  held  at  Washington  on  the  second  Monday  of  January,  in  the 
year  1832,  it  appeared,  upon  the  complaint  of  the  said  Martha  Brad- 
street, among  other  things,  that  at  a  session  of  your  said  court,  lately 
before  holden  by  you,  according  to  law,  all  and  singular  the  said 
writs  of  right  then  and  there  pending  before  your  said  court,  upon 
the  several  motions  of  the  tenants  aforesaid,  were  dismissed  for  the 
reason  that  there  was  no  averment  of  the  pecuniary  value  of  the 
lands  demanded  by  the  said  demandant  in  the  several  counts  filed 
and  exhibited  by  the  said  demandant  against  the  several  tenants 
aforesaid  ;  which  orders  of  your  said  court,  so  dismissing  the  said 
actions,  \vere  against  the  will  and  consent  of  said  demandant;  where- 
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upon  the  said  Supreme  Court,  at  the  instance  of  said  demandant, 
granted  a  rule  requiring  you  to  show  cause,  if  any  you  had,  among 
other  things,  why  a  writ  of  mandamus  from  the  said  Supreme  Court 
should  not  be  awarded  and  issued  to  you,  commanding  you  to  re- 
instate and  proceed  to  try  and  adjudge,  according  to  the  law  and 
right  of  the  case,  the  several  writs  of  right  aforesaid,  and  the  mises 
therein  joined.  And  whereas,  at  the  late  session  of  the  said  Supreme 
Court  held  at  Washington  on  the  second  Monday  of  January  in  the 
year  1833,  you  certified  and  returned  to  the  said  Supreme  Court, 
together  with  the  said  rule,  that  after  the  mises  had  been  joined  in 
the  several  causes  mentioned  in  the  said  rule,  motions  were  made 
therein,  on  the  part  of  the  tenants,  that  the  same  should  be  dismissed 
upon  the  ground  that  the  counts  respectively  contained  no  allegation 
of  the  value  of  the  matter  in  dispute,  and  that  it  did  not  therefore 
appear,  by  the  pleadings,  that  the  causes  were  within  the  jurisdiction 
of  the  court :  that,  in  conformity  with  what  appeared  to  have  been 
the  uniform  language  of  the  national  courts  upon  the  question,  and 
your  own  views  of  the  law,  and  in  accordance  especially  with  several 
decisions  in  the  Circuit  Court  for  the  third  circuit  (see  4  Wash.  C.  C. 
Kep.  482,  624),  you  granted  their  motions  ;  and  assuming  that  the 
causes  Avere  rightly  dismissed,  it  follows  of  course  that  you  ought 
not  to  be  required  to  reinstate  them  unless  leave  ought  also  to  be 
granted  to  the  demandant  to  amend  her  counts  :  and  whereas,  after- 
wards, to  wit,  at  the  same  session  of  the  said  Supreme  Court  last 
aforesaid,  upon  consideration  of  your  said  return  and  of  the  cause 
shown  by  you  therein  against  the  said  rule's  being  made  absolute, 
and  against  the  awarding  and  issuing  of  the  said  writ  of  mandamus, 
and  upon  consideration  of  the  arguments  of  counsel,  as  well  on  your 
behalf,  showing  cause  as  aforesaid,  as  on  behalf  of  the  said  demand- 
ant, in  support  of  the  said  rule,  it  Avas  considered  by  the  said  Supreme 
Court,  that  you  had  certified  and  returned  to  the  said  court  an  insuf- 
ficient cause  for  having  dismissed  the  said  actions,  and  against  the 
awarding  and  issuing  of  the  said  writ  of  mandamus,  pursuant  to  the 
rule  aforesaid ;  the  said  Supreme  Court  being  of  the  opinion,  and 
having  determined  and  adjudged  upon  the  matter  aforesaid,  that  in 
cases  Avhere  the  demand  is  not  made  for  money,  and  the  nature  of 
the  action  does  not  require  the  value  of  the  thing  demanded  to  be 
stated  in  the  declaration,  the  practice  of  the  said  Supreme  Court 
and  of  the  courts  of  the  United  States,  is  to  allow  the  value  to  be 
given  in  evidence ;  that  in  pursuance  of  this  practice,  the  demandant 
in  the  suits  dismissed  by  order  of  the  judge  of  the  District  Court  had 
a  right  to  give  the  value  of  the  property  demanded  in  evidence,  either 
at  or  before  the  trial  of  the  cause,  and  would  have  a  right  to  give  it 
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in  evidence  in  the  said  Supreme  Court ;  consequently  that  she  cannot 
be  legally  prevented  from  bringing  her  cases  before  the  said  Supreme 
Court ;  and  it  was  also  then  and  there  considered  by  the  said  Su- 
preme Court  that  the  peremptory  writ  of  the  United  States  issue, 
requiring  and  commanding  you,  the  said  judge  of  the  District  Court, 
to  reinstate  and  proceed  to  try  and  adjudge,  according  to  the  law  and 
right  of  the  case,  the  several  writs  of  right  and  mises  therein  joined, 
lately  pending  in  your  said  court  between  the  said  Martha  Brad- 
street,  demandant,  and  Apollos  Cooper  and  others,  the  tenants 
aforesaid ;  therefore  you  are  hereby  commanded  and  enjoined  that 
immediately  after  the  receipt  of  this  writ,  and  without  delay,  you 
reinstate  and  proceed  to  try  and  adjudge,  according  to  the  law  and 
right  of  the  case,  the  several  writs  of  right  and  the  mises  therein 
joined,  lately  pending  in  your  said  court  between  the  said  Martha 
Bradstreet,  demandant,  and  the  said  Apollos  Cooper  and  others,  the 
tenants  herein  above  named,  so  that  the  complaint  be  not  again  made 
to  the  said  Supreme  Court ;  and  that  you  certify  perfect  obedience 
and  due  execution  of  this  writ  to  the  said  Supreme  Court,  to  be  held 
on  the  first  Monday  in  August  next.  Hereof  fail  not  at  your  peril, 
and  have  then  there  this  writ. 

Witness  the  Honorable  John  Marshall,  Chief  Justice  of  said 
Supreme  Court,  the  second  Monday  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty-three. 

AV.  T.  Carol,         [seal.] 
Clerk  of  the  Supreme  Court  of  the  United  States. 


"Form  L.  —  Petitio^t  for  Writ  of  Prohibition. 
[Copied  from  record  In  re  Cooper,  138  U.  S.  404.] 

In  the  Supreme  Court  of  the  United  States. 

Ex  parte  Thomas    Henry  Cooper,  Owner  \ 

AND  Claimant  of  the  British  Schooner  >  No.  —     Original. 
"  W.  P.  Sayward."  J 

To  the  Honorable,  the  Chief  Justice  and  Associate  Justices  of  the  Supreme  Court 
of  the  United  States. 

Comes  now,  Thomas  Henry  Cooper,  a  British  subject,  and  gives 
this   Honorable  Court  to  understand  and  be  informed  — 

That  whereas,  by  the  law  of  nations,  the  municipal  laws  of  a  country 
have  no  extra-territorial  force  and  cannot  operate  on  foreign  vessels 
on  the  high  seas,  and  it  is  legally  impossible,  under  the  public  law. 
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for  a  foreign  vessel  to  commit  a  breach  of  municipal  law  beyond  the 
limits  of  the  territorial  jurisdiction  of  the  law-making  State ; 

And  whereas  the  seizure  of  a  foreign  vessel  beyond  the  limits  of 
the  municipal  territorial  jurisdiction  for  breach  of  municipal  regula- 
tions is  not  warranted  by  the  law  of  nations,  and  such  seizure  cannot 
give  jurisdiction  to  the  courts  of  the  offended  country,  least  of  all 
where  the  alleged  act  was  committed  by  the  foreign  vessel  at  the 
place  of  seizure  beyond  the  municipal  territorial  jurisdiction; 

Atid  ivhereas,  by  the  law  of  nations,  a  British  vessel  sailing  on  the 
high  seas  is  not  subject  to  any  municipal  law  except  that  of  Great 
Britain ;  and  by  the  said  law  of  nations  a  British  ship  so  sailing  on 
the  high  seas  ought  not  to  be  arrested,  seized,  attached,  or  detained 
under  color  of  any  law  of  the  United  States ; 

And  whereas,  by  the  laws  of  the  United  States  as  well  as  by  the 
law  of  nations,  the  District  Courts  of  the  United  States  have  not,  and 
ought  not  to  entertain,  jurisdiction  or  hold  plea  of  an  alleged  breach 
upon  the  high  seas  of  the  municipal  laws  of  the  United  States  by  the 
captain  and  crew  of  a  British  vessel,  and  can  acquire  no  jurisdiction 
by  a  seizure  of  such  vessel  on  the  high  seas  though  she  be  afterwards 
brought  by  force  within  the  territorial  limits  of  the  jurisdiction  of 
said  courts; 

And  whereas,  on  the  ninth  day  of  July,  1887,  there  was  between 
the  governments  and  peoples  of  Great  Britain  and  the  United  States 
profound  peace  and  friendship,  which  relations  of  peace  and  friend- 
ship had  happily  subsisted  for  nearly  three  quarters  of  a  century  be- 
fore said  ninth  day  of  July,  1887,  and  still  endure  to  the  great  comfort 
and  happiness  of  two  kindred  peoples ; 

And  w'hereas,  on  the  said  ninth  day  of  July,  1887,  the  schooner 
"  W.  P.  Sayward,"  a  British  vessel,  duly  registered  and  documented 
as  such,  and  having  her  home  port  at  Victoria  in  the  Province  of 
British  Columbia,  Dominion  of  Canada,  and  commanded  by  one  George 
E.  Perry,  a  British  subject,  as  Captain  and  Master  thereof,  was  law- 
fully and  peaceably  sailing  on  the  high  seas,  to  wit :  in  latitude 
540  43/  A[orth,  longitude  167°  51'  West,  fifty-nine  miles  from  any  land 
whatsoever,  and  then  being  fifty-nine  miles  northwest  from  Cape 
Cheerful,  Oonalaska  Island,  upon  waters  between  Oonalaska  and  Pry- 
byloff  Islands  in  Behring's  Sea,  as  more  fully  appears  by  the  chart 
in  the  record  of  the  proceedings  of  the  District  Court  of  the  United 
States  in  and  for  the  territory  of  Alaska  hereinafter  referred  to ; 

And  ivhereas  said  schooner  was  at  said  time  and  place  unlawfully 
and  forcibly  seized  and  arrested  by  an  armed  vessel  of  the  United 
States  Eevenue  Marine,  to  wit,  the  U.  S.  Eevenue  Cutter,  "Eush," 
cruising  under  instructions  of  the  Secretary  of  the  Treasury  of  the 
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United  States  for  the  sole  i^urpose  of  enforcing  the  municipal  law  of 
the  United  States,  and  the  said  British  schooner  was  thereupon  un- 
lawfully, wrongfully,  and  forcibly  detained  and  seized,  and  was  by 
force  taken  by  the  said  "Rush"  to  the  port  of  Sitka,  in  the  Territory 
of  Alaska,  United  States  of  America,  and  within  the  Territory  of 
Alaska  and  the  waters  thereof  and  within  the  dominion  of  the  United 
States  in  Behring's  Sea ; 

[The  petition  then  recites  the  proceedings  taken  in  the  District 
Court  for  the  District  of  Alaska  by  the  United  States  attorney 
against  the  schooner  for  an  alleged  violation  of  §  1956  of  the  Revised 
Statutes,  the  allegations  of  the  libel,  and  proceeds  as  follows  :  — ] 

Without  this,  however,  and  the  said  M.  D.  Ball,  the  United 
States  attorney,  not  in  any  way  alleging,  or  articulating,  that  the 
said  seizure  was  made,  or  the  said  killing  of  seal  was  done,  within 
any  river  or  bay  of  the  United  States,  or  within  a  marine  league  of 
the  coast  of  any  portion  of  the  mainland  or  any  island  belonging  to 
the  United  States,  or  that  the  said  vessel  and  her  master  and  crew 
were  subject  to  the  laws  of  the  United  States  sailing  upon  the  high 
seas,  or  that  any  portion  of  the  high  seas  beyond  a  marine  league 
from  the  coasts  of  the  mainland  or  adjacent  islands  was  within  the 
jurisdiction  of  the  United  States. 

[The  petition  then  recites  the  trial,  the  decision  of  the  District 
Court  against  the  schooner,  the  motion  made  by  the  petitioner  in 
arrest  of  judgment,  the  decree  of  forfeiture,  the  appeal  taken  by  the 
petitioner  to  the  Supreme  Court,  and  concludes  as  follows  :  — ] 

And  tvhereas  all  matters  of  fact  hereinbefore  recited  and  alleged, 
save  and  except  those  of  which  this  Honorable  Court  takes  judicial 
notice,  appear  by  the  record  and  proceedings  of  the  District  Court  of 
the  United  States  in  and  for  the  Territory  of  Alaska ; 

And  tvhereas  the  said  appeal  has  been  dismissed  by  this  Honor- 
able Court  on  the  application  of  the  claimant,  appellant,  himself,  not 
only  because  he  is  advised  that  there  is  no  appeal  given  to  this 
Court  from  the  District  of  Alaska  by  the  laws  of  the  United  States, 
but  because  he  is  advised  that  the  District  Court,  being  wholly  with- 
out jurisdiction,  its  decree  was  and  is  a  nullity,  and  this  Honorable 
Court  is  fully  authorized  by  Section  688  of  the  Revised  Statutes  of 
the  United  States  to  prohibit  any  proceedings  in  the  District  Court 
for  the  enforcement  of  the  same. 

And  whereas  the  said  Thomas  Henry  Cooper  is  advised  that  in 
consequence  of  the  dismissal  of  his  appeal,  according  to  the  prac- 
tice of  this  Honorable  Court,  its  mandate  will  issue  in  due  course 
without  further  consideration  by  this  Court,  which  said  mandate 
would,  in  ordinary  course,  not  only  permit,  but  command  the  Dis- 
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trict  Court  of  Alaska  to  proceed  to  execute  its  pretended  decree 
of  forfeiture,  and  it  is  therefore  the  duty  of  the  said  Thomas  Henry 
Cooper,  now  here,  to  give  this  Honorable  Court  to  understand  and  be 
informed  of  all  and  singular  the  matters  in  this  suggestion  recited 
and  alleged,  to  the  end  that  this  Court  shall  consider  this  application 
for  prohibition  before  issuing  its  mandate,  so  that  it  may  either 
frame  a  special  mandate,  or  take  order  that  the  ordinary  mandate 
shall  not  reach  the  District  Court  before  the  Writ  of  Prohibition 
hereinafter  prayed,  or  a  rule  to  show  cause  why  said  writ  should 
not  issue,  shall  be  served  upon  said  Court. 

Wherefore  the  said  Thomas  Henry  Cooper,  the  aid  of  this  Hon- 
orable Court  most  respectfully  requesting,  prays  remedy  by  writ  of 
prohibition  to  be  issued  out  of  this  Honorable  Court  to  the  Judge  of 
the  District  Court  of  the  United  States  in  and  for  the  Territory 
of  Alaska  to  be  directed,  to  prohibit  him  from  holding  the  plea  afore- 
said, the  premises  aforesaid,  anywise  concerning  further  before  him, 
and  to  prohibit  him  from  in  any  manner  enforcing  the  said  decree  or 
sentence,  or  from  treating  the  said  decree  as  a  valid  sentence  for 
any  purpose,  or  from  taking  any  steps  whatsoever  in  the  cause 
aforesaid  as  to  said  decree  or  any  matter  or  thing  remaining  to  be 
done  in  consequence  of  said  decree,  and  prohibiting  him,  the  said 
Judge,  from  making  or  entering  any  order,  judgment,  or  decree  in 
and  about  the  certain  stipulation  exacted  and  required  in  the  course 
of  said  proceedings,  and  generally  from  the  further  exercise  of  juris- 
diction in  said  cause,  or  the  enforcing  any  order,  judgment,  or  decree 
made  under  color  thereof. 

Joseph  H.  Choate. 

Of  Counsel. 

Charles  Strauss,  Attorney  for  Petitioner. 

I  have  read  the  foregoing  petition  by  me  subscribed,  and  the  facts 
therein  stated  are  true  to  the  best  of  my  information  and  belief. 

Joseph  H.  Choate. 

Subscribed  and  sworn  to  before  me  this  12th  day  of  January, 
1891. 

Oscar  Luckett, 
[seal.]  Notary  Public. 

VOL.  II.  —  32 
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Form  LI.  —  Suggestion  for  Writ  of  Prohibition". 
[Copied  from  record  In  re  Cooper,  138  U.  S.  404.] 

In  the  Supreme  Court  of  the  United  States. 

Ex  parte  Sir  John  Thompson,  K.  C.  M.  G.,  ^ 

Hkr  Biutanic  Majesty's   Attorney- >■  No. —    Original. 
General  of  Canada.  } 

To  the  Honorable,  the  Chief  Justice  and  Associate  Justices  of  the  Supreme  Court 
of  the  United  States. 

Comes  now,  Sir  John  Thompson,  K,  C.  M.  G.,  Her  Britannic 
Majesty's  Attorney-General  of  Canada,  and  gives  this  Honorable 
Court   to   understand   and   be   informed  — 

That  ivhereas,  by  the  law  of  nations,  the  municipal  laws  of  a  coun- 
try have  no  extra-territorial  force  and  cannot  operate  on  foreign  ves- 
sels on  the  high  seas,  and  it  is  legally  impossible,  under  the  public 
law,  for  a  foreign  vessel  to  commit  a  breach  of  municipal  law  beyond 
the  limits  of  the  territorial  jurisdiction  of  the  law-making  state ; 

And  whereas  the  seizure  of  a  foreign  vessel  beyond  the  limits  of  the 
municipal  territorial  jurisdiction  for  breach  of  municipal  regulations  is 
not' warranted  by  the  law  of  nations,  and  such  seizure  cannot  give  ju- 
risdiction to  the  courts  of  the  offended  country,  least  of  all  where  the 
alleged  act  was  committed  by  the  foreign  vessel  at  the  place  of  seizure 
beyond  the  municipal  territorial  jurisdiction  ; 

And  whereas,  by  the  laws  of  nations,  a  British  vessel  sailing  on  the 
high  seas  is  not  subject  to  any  municipal  law  except  that  of  Great 
Britain ;  and  by  the  said  law  of  nations  a  British  ship  so  sailing  on 
the  high  seas  ought  not  to  be  arrested,  seized,  attached,  or  detained 
under  color  of  any  law  of  the  United  States ; 

And  whereas,  by  the  laws  of  the  United  States  as  well  as  by  the 
law  of  nations,  the  District  Courts  of  the  United  States  have  not,  and 
ought  not  to  entertain,  jurisdiction  or  hold  plea  of  an  alleged  breach 
upon  the  high  seas  of  the  municipal  laws  of  the  United  States  by  the 
captain  and  crew  of  a  British  vessel,  and  can  acquire  no  jurisdiction 
by  a  seizure  of  such  vessel  on  the  high  seas,  though  she  be  afterwards 
brought  by  force  within  the  territorial  limits  of  the  jurisdiction  of 
said  courts ; 

And  whereas,  on  the  ninth  day  of  July,  1887,  there  was  between  the 
Governments  and  peoples  of  Great  Britain  and  the  United  States  pro- 
found peace  and  friendship,  which  relations  of  peace  and  friendship 
had  happily  subsisted  for  nearly  three-quarters  of  a  century  before 
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said  ninth  day  of  July,  1887,  and  still  endure  to  the  great  comfort  and 
happiness  of  two  kindred  peoples ; 

And  u'hereas,  on  the  said  ninth  day  of  July,  1887,  the  schooner 
"  W.  P.  Sayward,"  a  British  vessel,  duly  registered  and  documented 
as  such,  and  having  her  home  port  at  Victoria  in  the  Province  of 
British  Columbia,  Dominion  of  Canada,  and  commanded  by  one 
George  K.  Ferry,  a  British  subject,  as  Captain  and  Master  thereof, 
was  lawfully  and  peaceably  sailing  on  the  high  seas,  to  wit :  in  lati- 
tude 54°  43'  North,  longitude  167°  51'  West,  tifty-nine  miles  from  any 
land  whatsoever,  and  then  being  fifty-nine  miles  northwest  from  Cape 
Cheerful,  Oonalaska  Island,  upon  waters  between  Oonalaska  and 
Prybyloff  Islands  in  Behring's  Sea,  as  more  fully  appears  by  the 
chart  in  the  record  of  the  proceedings  of  the  District  Court  of  the 
United  States  in  and  for  the  Territory  of  Alaska  hereinafter 
referred  to ; 

And  whereas,  said  schooner  was  at  said  time  and  place  unlawfully 
and  forcibly  seized  and  arrested  by  an  armed  vessel  of  the  United 
States  Kevenue  Marine,  to  wit,  the  U.  S.  Kev.  Cutter  "  Rush,"  cruis- 
ing under  instructions  of  the  Secretary  of  the  Treasury  of  the  United 
States  for  the  sole  purpose  of  enforcing  the  municipal  law  of  the 
United  States,  and  the  said  British  Schooner  was  thereupon  unlaw- 
fully, wrongfully,  and  forcibly  detained  and  seized,  and  was  by  force 
taken  by  the  said  "  Rush "  to  the  port  of  Sitka,  in  the  territory  of 
Alaska,  United  States  of  America,  and  within  the  Territory  of 
Alaska  and  the  waters  thereof,  and  within  the  dominion  of  the 
United  States  in  Behring's  Sea; 

And  tvherens  the  said  British  schooner,  being  as  aforesaid  so  unlaw- 
fully, wrongfully  and  forcibly  seized  on  the  high  seas  and  without  the 
limits  of  Alaska  Territory  or  the  waters  thereof,  and  being  so  unlaw- 
fully, wrongfully  and  forcibly  brought  within  the  limits  of  Alaska 
Territory,  and  the  waters  thereof ;  nevertheless  a  certain  M.  D.  Ball, 
an  attorney  of  the  United  States  for  the  District  of  Alaska,  not  ignor- 
ant of  the  premises,  but  unmindful  of  the  danger  of  disturbing  the 
peace  and  harmony  subsisting  between  the  United  States  and  Great 
Britain,  did,  by  process  out  of  the  District  Court  of  the  United  States 
in  and  for  the  District  of  Alaska,  attach  and  arrest  the  said  schooner 
"  W.  P.  Sayward,"  so  as  aforesaid  wrongfully  seized  while  lawfully 
sailing  on  the  high  seas  under  the  protection  of  the  law  of  nations, 
and  so  as  aforesaid  wrongfully  and  forcibly  brought  within  the  said 
port  of  Sitka  in  the  Territory  of  Alaska,  and  before  the  judge  of  the 
said  District  Court,  contrary  to  the  said  laws  of  nations,  and  the  laws 
of  the  United  States,  did  unjustly  draw  in  plea  to  answer  a  certain 
libel  by  him,   the  said  M.  D,  Ball,  against  the  said  schooner,   her 
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tackle,  apparel,  boats,  cargo,  and  furniture  exhibited  and  promoted, 
craftily  and  subtilely  therein  alleging  and  articulating  that  the  said 
schooner  "  W,  P.  Sayward,"  her  tackle,  apparel,  boats,  cargo,  and  fur- 
niture were  seized  on  the  ninth  day  of  July.  1887,  within  the  limits  of 
Alaska  Territory,  and  in  the  waters  thereof,  and  within  the  civil  and 
judicial  District  of  Alaska,  to  wit,  within  the  waters  of  that  portion  of 
Behring's  Sea  belonging  to  the  United  States  and  said  District,  and 
that  all  said  property  was  then  and  there  seized  as  forfeited  to  the 
United  States  for  the  following  causes :  That  the  said  vessel  and  her 
captain,  of&cers  and  crew  were  then  and  there  found  engaged  in  kill- 
ing fur  seal  within  the  limits  of  Alaska  Territory  and  in  the  said  wat- 
ers thereof,  in  violation  of  section  nineteen  hundred  and  fifty-six  of 
the  Revised  Statutes  of  the  United  States,  and  that  on  said  ninth  day 
of  July,  1887,  George  R.  Ferry  and  certain  other  persons  whose 
names  were  to  said  attorney  unknown,  who  were  then  and  there 
engaged  on  board  said  schooner  "W.  P.  Sayward,"  as  seamen  and 
seal  hunters,  did,  under  the  direction  and  by  the  authority  of  George 
E.  Ferry,  then  and  there  master  of  said  schooner,  engage  in  killing, 
and  did  kill  in  the  Territory  and  District  of  Alaska,  and  in  the  waters 
thereof,  thirty  fur  seals,  in  violation  of  Section  1956  of  the  Revised 
Statutes  of  the  United  States  in  such  cases  made  and  provided. 
Without  this,  however,  and  the  said  M.  D.  Ball  not  in  any  way 
alleging,  or  articulating,  that  the  said  seizure  was  made,  or  the  said 
killing  of  seal  was  done  witliin  any  river  or  bay  of  the  United  States, 
or  witliin  a  marine  league  of  the  coast,  of  any  portion  of  the  main- 
land, or  any  island  belonging  to  the  United  States,  or  that  the  said 
vessel  and  her  master  and  crew  were  subject  to  the  laws  of  the  United 
States  sailing  upon  the  high  seas,  or  that  any  portion  of  the  high  seas 
beyond  a  marine  league  from  the  coasts  of  the  mainland  or  adjacent 
islands  was  within  the  jurisdiction  of  the  United  States  ; 

And  whereas  a  demurrer  by  claimant  filed  on  the  fifteenth  day  of 
September,  1887,  alleging  the  insufficiency  of  the  libel,  was  overruled 
by  the  court  on  the  said  fifteenth  day  of  September,  1887,  and  there- 
after the  claimant  filed  his  answer  specifically  denying  the  allegations 
of  the  libel  that  the  seizure  aforesaid  was  made  within  the  waters  of 
Alaska  Territory,  or  within  the  civil  and  judicial  District  of  Alaska, 
or  in  any  portion  of  Behring's  Sea  belonging  to  the  United  States, 
and  specifically  denying  the  allegations  of  the  libel  that  the  said 
vessel,  her  captain,  officers,  and  crew  were  then  and  there  found 
engaged  in  killing  fur  seal  within  the  limits  of  Alaska  Territory, 
or  in  the  waters  thereof,  or  that  any  of  them  did  kill  any  fur  seal 
therein  ; 

And  whereas,  at  the  trial  of  said  cause,  the  libellant,  through  its 
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witnesses,  by  it  called  in  that  behalf,  to  wit,  the  captain  and  officers 
of  the  "  Kush  "  did  make  plain  and  clear  to  the  court,  what  was  not 
clearly  disclosed  in  the  libel,  that  is  to  say,  the  place  of  the  alleged 
offence,  and  the  place  of  said  seizure ;  and  did  support  the  averments 
of  the  claimant's  answer,  and  by  its  evidence  so  offered  in  its  behalf 
and  not  gainsaid  in  any  way,  did  show  that  the  place  of  the  alleged 
killing  of  seal  was  without  the  limits  of  Alaska  Territory  or  the  wat- 
ers thereof,  and  that  the  said  seizure  was  not  made,  nor  said  killing  of 
seal  done,  within  the  waters  of  Alaska  Territory,  or  within  the  civil 
and  judicial  District  of  Alaska,  or  in  any  portion  of  Behring's  Sea  be- 
longing to  the  United  States,  but  that  the  place  of  the  alleged  offence, 
and  the  place  of  said  seizure,  was  upon  the  high  seas,  to  wit :  in  lati- 
tude 54°  43'  North,  and  longitude  167°  51'  West,  fifty-nine  miles  dis- 
tant from  any  land  whatsoever,  and  fifty-nine  miles  northwest  from 
Cape  Cheerful,  Oonalaska  Island,  upon  waters  between  Oonalaska 
and  Prybyloff  Islands  in  Behring's  Sea,  which  said  testimony  for 
libellant,  as  to  place  of  seizure  and  place  of  alleged  offence,  was  sup- 
ported by  that  of  the  claimant.  So  that  the  judge  of  the  District 
Court  of  the  United  States  for  the  District  of  Alaska  was  fully  in- 
formed that  the  seizure  had  been  made  and  the  said  alleged  killing  of 
seal  done  on  the  high  seas  without  the  limits  of  Alaska  Territory  or 
the  Avaters  thereof,  and  that  said  vessel  was  brought  by  force  within 
the  jurisdiction  of  said  court,  and  that  therefore,  under  the  laws  of 
nations  and  under  the  laws  of  the  United  States,  he  had,  and  could 
have,  no  jurisdiction  of  the  alleged  offence  or  of  the  vessel  so  as 
aforesaid  unlawfully,  wrongfully,  and  tortiously  seized  without  the 
jurisdiction  of  the  United  States  and  of  the  court,  and  so  wrongfully 
and  by  force  brought  within  the  jurisdiction  of  the  United  States 
and  of  the  court,  yet,  nevertheless,  being  so  fully  advised,  said  judge 
of  the  District  Court  of  Alaska  aforesaid,  did,  on  the  nineteenth  day 
of  September,  1887,  in  contempt  of  the  authority  of  the  United 
States,  in  violation  of  the  laws  of  the  United  States  and  of  the 
laws  of  nations,  and  to  the  great  danger  of  the  friendly  relations 
happily  subsisting  between  Great  Britain  and  the  United  States, 
assert  and  attempt  to  exercise  jurisdiction  over  the  said  vessel,  the 
same  being  the  vessel  of  a  friendly  nation  at  peace  with  the  United 
States,  knowing  the  same  to  have  been  unlawfully  seized  on  the  high 
seas  without  the  jurisdiction  of  the  United  States,  and  knowing  the 
place  of  the  alleged  offence  against  a  statute  of  the  United  States  to 
be  alleged  and  proved  to  be  the  same  place  as  the  place  of  seizure, 
that  is  to  say,  the  high  seas  without  the  limits  of  the  Territory  of 
Alaska  or  the  waters  thereof,  and  without  the  jurisdiction  of  the 
United  States  ;   all  this  the  said  District  Judge  well  knowing,  he 
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did  find  as  fact  the  killing  of  fur  seal  on  tlie  ninth  day  of  July, 
1887,  by  the  captain  and  crew  of  the  aforesaid  British  vessel,  the 
*'  W.  P.  Sayward,"  at  the  said  place  of  seizure  as  aforesaid,  and  did 
find  as  conclusion  of  law  that  such  killing  at  such  place  on  the  high 
seas,  to  wit,  at  the  said  place  of  seizure  in  latitude  54°  43'  North  and 
longitude  167°  51'  West,  and  fifty-nine  miles  from  any  land  whatso- 
ever, and  fifty-nine  miles  northwest  from  Cape  Cheerful,  Oonalaska 
Island,  was  in  violation  of  Section  1956  of  the  Revised  Statutes  of 
the  United  States,  and  by  reason  thereof  the  libellant  was  entitled  to 
a  decree  of  forfeiture  of  the  said  British  vessel,  her  tackle,  apparel, 
boats,  cargo,  and  furniture  ; 

And  whereas,  after  said  assertion  of  jurisdiction  to  condemn  and 
forfeit  said  vessel,  and  before  decree  or  sentence,  the  claimant  did 
move  the  court  to  arrest  the  decree  of  forfeiture,  and  among  other 
grounds  did  distinctly  set  up  that  the  court  had  no  jurisdiction  over 
the  subject  matter  of  the  cause,  as  shown  by  libellant's  own  testimony 
as  to  place  of  offence  and  seizure. 

Yet  the  said  court  did,  nevertheless,  in  contempt  of  the  authority 
of  the  United  States  and  in  violation  of  the  laws  of  the  United  States 
and  in  violation  of  the  laws  of  nations,  and  to  the  manifest  danger  of 
the  peaceful  relations  of  the  two  countries,  assert  and  attempt  to  ex- 
ercise jurisdiction  in  the  premises  ;  and  on  the  nineteenth  day  of  Sep- 
tember, 1887,  did  make  and  enter  a  pretended  decree  of  forfeiture  to 
the  United  States  of  said  vessel,  her  tackle,  apparel,  boats,  cargo, 
and  furniture,  and  direct  that  unless  an  appeal  be  taken  the  usual 
writ  of  ve?iditloni  exponas  be  issued  to  the  marshal  commanding  him 
to  sell  all  said  property  and  bring  the  proceeds  into  court  to  be 
distributed  according  to  law,  costs  to  be  taxed  and  awarded  against 
the  claimants. 

A7id  whereas  one  Thomas  Henry  Cooper,  a  British  subject,  being 
admitted  as  the  actual  owner  of  the  said  schooner  "  "W.  P.  Sayward," 
by  order  of  the  District  Court  to  interpose  as  claimant,  did,  in  order 
to  prevent  the  execution  of  said  decree,  take  an  appeal  to  this  Honor- 
able Court  on  the  26th  day  of  April,  1888,  and  docketed  the  same  on 
the  30th  day  of  October,  1888,  under  No.     . 

And  xvhereas  all  matters  of  fact  hereinbefore  recited  and  alleged, 
save  and  except  those  of  which  this  Honorable  Court  takes  judicial 
notice,  appear  by  the  record  and  proceedings  of  the  District  Court  of 
the  United  States  in  and  for  the  Territory  of  Alaska ; 

And  whereas  the  said  appeal  has  been  dismissed  by  this  Honorable 
Court  on  the  application  of  the  claimant,  appellant,  himself,  not  only 
because  he  is  advised  that  there  is  no  appeal  given  to  this  Court  from 
the  District  of  Alaska  by  the  laws  of  the  United  States,  but  because 
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he  is  advised  that  the  District  Court  being  wholly  without  jurisdic- 
tion, its  decree  was  and  is  a  nullity,  and  this  Honorable  Court  is  fully 
authorized  by  Section  688  of  the  Eevised  Statutes  of  the  United  States 
to  prohibit  any  proceedings  in  the  District  Court  for  the  enforcement 
of  the  same  ; 

And  whereas  the  said  Sir  John  Thompson,  Her  Britannic  Majesty's 
Attorney-General  of  Canada,  is  advised  that  in  consequence  of  the 
dismissal  of  the  aj^peal,  according  to  the  practice  of  this  Honorable 
Court,  its  mandate  will  issue  in  due  course  without  further  considera- 
tion by  this  Court,  which  said  mandate  would,  in  ordinary  course,  not 
only  permit,  but  command  the  District  Court  of  Alaska  to  proceed  to 
execute  its  pretended  decree  of  forfeiture,  and  it  is  therefore  emi- 
nently proper  that  this  Honorable  Court  should  understand  and  be 
informed  of  all  and  singular  the  matters  in  this  suggestion  recited 
and  alleged,  to  the  end  that  this  Court  shall  consider  this  suggestion 
for  prohibition  before  issuing  its  mandate,  so  that  it  may  either 
frame  a  special  mandate  or  take  order  that  the  ordinary  mandate 
shall  not  reach  the  District  Court  before  the  Writ  of  Prohibition 
herein  suggested,  or  a  rule  to  show  cause  why  said  writ  should  not 
issue,  shall  be  served  upon  said  Court. 

Wherefore  the  said  Sir  John  Thompson,  K.  C.  M.  G.,  Her  Britannic 
Majesty's  Attorney-General  of  Canada,  the  aid  of  this  Honorable  Court 
most  respectfully  requesting,  for  said  Thomas  Henry  Cooper,  sub- 
mits to  this  Honorable  Court  that  a  Writ  of  Prohibition  ought  to  be 
issued  out  of  this  Honorable  Court  to  the  Judge  of  the  District  Court 
of  the  United  States  in  and  for  the  Territory  of  Alaska  to  be  directed, 
to  prohibit  him  from  holding  the  plea  aforesaid,  the  premises  afore- 
said, anywise  concerning  further  before  him,  and  to  prohibit  him 
from  in  any  manner  enforcing  the  said  decree  or  sentence,  or  from 
treating  the  said  decree  as  a  valid  sentence,  for  any  purpose,  or  from 
taking  any  steps  whatsoever  in  the  cause  aforesaid  as  to  said  decree, 
or  any  matter  or  thing  remaining  to  be  done  in  consequence  of  said 
decree,  and  prohibiting  him,  the  said  Judge,  from  making  or  enter- 
ing any  order,  judgment,  or  decree  in  and  about  the  certain  stipu- 
lation exacted  and  required  in  the  course  of  said  proceedings,  and 
generally  from  the  further  exercise  of  jurisdiction  in  said  cause, 
or  the  enforcing  any  order,  judgment,  or  decree  made  under  color 
thereof. 

And  the  said  Sir  John  Thompson,  K.  C.  M.  G.,  Her  Britannic  Ma- 
jesty's Attorney-General  of  Canada,  most  respectfully  informs  this 
Honorable  Court  that  the  fact  that  this  his  suggestion  is  presented 
with  the  knowledge  and  approval  of  the  Imperial  Government  of 
Great  Britain,  will  be  brought  to  the  attention  of  the  Court  by  coun- 
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sel  duly  thereunto  authorized  by  Her  Britannic  Majesty's  representa- 
tive in  the  United  States. 

Calderon  Carlisle, 
Counsel  for  Sir  John  Thompson,  K.  C.  M.  G.,  Her 
Britannic  Majesty's  Attorneij- General  of  Canada. 

I  have  read  the  foregoing  suggestion  by  me  subscribed,  and  the 
facts  therein  stated  are  true  to  the  best  of  my  knowledge  and  belief. 

Calderon  Carlisle. 

Subscribed  and  sworn  to  before  me  this  12th  day  of  January,  1891. 

Oscar  Luckett, 
[seal.]  Notary  Public. 


Form  LII. — Eule  to  Show  Cause  why  Writ  of  Prohibition 
SHOULD  not  Issue. 

[From  record  in  Ex  parte  Fassett,  Collector,  142  U.  S.  479.] 
Supreme  Court  of  the  United  States.    JVo.  10,  Original. 

Ex  parte :  In  the  Matter  of  Jacob  Sloat  " 
Fassett,  late  Collector  of  the  Cus- 
toms OF  the  port  of  New  York,  Pe'i- 

tioner. 

On  consideration  of  the  petition  of  Jacob  Sloat  Fassett,  late  Col- 
lector of  Customs  of  the  port  of  New  York, 

It  is  now  here  ordered  by  the  court  that  cause  be  shown  by  the 
Judge  of  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York  before  this  court,  at  Washington,  on  the  2nd 
day  of  November  next,  at  12  o'clock  noon  of  that  day,  or  as  soon 
thereafter  as  counsel  can  be  heard,  why  a  writ  of  prohibition  should 
not  be  granted  as  prayed  in  said  petition. 

October  19,  1891. 


>■ 


Form  LIII.  —  Eeturn  of  District  Judge. 

To  the  Honorable  the  Chief  Justice  and  the  Associate  Justices  of  the  Supreme 
Court. 

In  compliance  with  the  order  to  show  cause,  of  which  a  copy  is  an- 
nexed hereto,  the  undersigned.  Judge  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  respectfully 
returns  and  certifies  as  follows  :  — 
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[The  return  here  sets  forth  the  course  of  proceedings  and  refers  to 
and  annexes  a  certified  copy  of  the  records,  proceedings,  and  papers 
on  file  in  or  relative  to  the  cause.] 

And  thereupon  it  is  respectfully  submitted  whether  or  not  this 
court  should  take  further  proceedings  in  the  said  cause. 

Witness  my  hand  this  29th  day  of  October,  1891, 

Addison  Brown. 


Form  LIV.  —  Mandate. 
[From  Davis  v.  Packard,  8  Peters,  312,  3143-16.] 

United  States  of  America  ss. 

The  President  of  the  United  States  of  America  to  the  President  of  the  Senate  of 
the  State  of  Neio  York,  the  senators,  chancellor  and  Justices  of  the  Supreme 
Court  of  the  said  State,  being  the  Judges  of  the  Court  for  the  Trial  of  Impeach- 
ments and  Correction  of  Errors,  holden  in  and  for  the  said  State  of  New  York, 
Greeting  : 

Whereas,  lately,  in  the  Court  for  the  Trial  of  Impeachments  and 
Correction  of  Errors,  holden  in  and  for  the  State  of  New  York,  be- 
fore you,  or  some  of  you,  in  a  cause  between  Charles  A.  Davis,  plain- 
tiff in  error,  and  Isaac  Packard,  Henry  Disdier,  and  William  Morphy, 
defendants  in  error ;  the  judgment  of  the  said  Court  for  the  Trial  of 
Impeachments  and  Correction  of  Errors  was  in  the  following  words,  to 
wit :  '  Therefore  it  is  considered  by  the  said  Court  for  the  Correction 
of  Errors,  that  the  judgment  of  the  Supreme  Coiirt  aforesaid  be,  and 
the  same  is  hereby  in  all  things  affirmed.  It  is  further  considered 
that  the  said  defendants  in  error  recover,  against  the  plaintiffs  in  error, 
their  double  costs,  according  to  the  statute  in  such  case  made  and 
provided,  to  be  taxed  in  defending  the  writ  of  error  in  this  cause,  and 
also  interest  on  the  amount  recovered,  by  way  of  damages,'  as  by  the 
inspection  of  the  transcript  of  the  record  of  the  said  Court  for  the 
Trial  of  Impeachments  and  Correction  of  Errors,  which  was  brought 
into  the  Supreme  Court  of  the  United  States  by  virtue  of  a  writ  of 
error,  agreeably  to  the  act  of  Congress  in  such  case  made  and  pro- 
vided, fully  and  at  large  appears.  And  whereas,  in  the  present  term 
of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-three,  the  said  cause  came  on  to  be  heard  before  the  said  Su- 
preme Court,  on  the  said  transcript  of  the  record,  and  was  argued  by 
counsel ;  on  consideration  whereof,  it  is  the  opinion  of  this  court 
that  the  plaintiff  in  error,  being  Consul  General  of  the  King  of  Sax- 
ony, exempted  him  from  being  sued  in  the  State  Court ;  by  reason 
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whereof,  the  judgment  rendered  by  the  Court  for  the  Trial  of  Im- 
peachments and  Correction  of  Errors  is  erroneous.  Whereupon,  it 
is  ordered  and  adjudged,  by  this  court  that  the  judgment  of  the  said 
Court  for  the  Trial  of  Impeachments  and  Correction  of  Errors  be, 
and  the  same  is  hereby  reversed ;  and  that  this  cause  be,  and  the 
same  is  hereby  remanded  to  the  said  court,  with  directions  to  conform 
its  judgment  to  the  opinion  of  this  court. 

"  You,  therefore,  are  hereby  commanded  that  such  further  proceed- 
ings be  had  in  said  cause,  as  according  to  right  and  justice,  and  in 
conformity  to  the  opinion  and  judgment  of  said  Supreme  Court  of  the 
United  States,  and  the  laws  of  the  United  States,  ought  to  be  had, 
the  said  writ  of  error  notwithstanding. 

"  Witness,  the  Honorable  John  Marshall,  Chief  Justice  of  said  Su- 
preme Court,  the  second  Monday  of  January  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-three. 

"  William  Thomas  Carroll, 
"  Clerk  of  the  Supreme  Court  of  the  United  States.'* 
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Prepared  by  Chaeles  C.  Buelingham,  Esq.,  of  the  New  York  Bar. 


Form  I.  —  Libel  in  rem. 

To  the  Honorable  Charles  L.  Benedict,  Judge  of  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  New  York: 

The  libel  of  A.,  B.,  C,  and  D.  against  the  steamships  X.  and  Y.,  their 
engines,  etc.,  and  against  all  persons  claiming  anj-  interest  therein,  in 
a  cause  of  action,  civil  and  maritime,  of  a  nature  hereinafter  more  spe- 
cifically set  forth,  alleges  as  follows  :  — 

First.  At  all  the  times  hereinafter  mentioned  the  libcllants  were 
underwriters,  members  of  Lloyds,  and  lawfully'  engaged  in  and  trans- 
acting the  business  of  marine  insurance  in  London,  England. 

Second.  On  or  about  the  11th  day  of  June,  18  ,  the  firm  of  R.  & 
Company,  merchants,  of  the  cit}-  of  New  York,  shipped,  in  good  order 
and  condition,  on  board  the  steamer  X.,  then  lying  in  the  port  of  New 
York,  and  bound  to  the  port  of  H.,  to  be  transported  in  said  steamer 
to  said  port  of  II.,  three  hundred  and  ten  tubs  of  butter,  one  hundred 
and  forty-five  of  wliich  were  marked  "  A,"  one  hundred  of  which  were 
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marked  "B,"  and  sixtj'-five  of  which  were  marked  "  C,"  and  which 
tubs  of  butter  the  agents  of  said  steamer  X.  did  agree  to  transport  to 
and  deliver  at  H.  b}^  the  said  steamer  X.  to  the  order  of  the  shipper, 
and  at  the  time  aforesaid  did  issue  a  bill  of  lading  in  accordance  with 
such  agreement.  Said  goods  were  shipped  by  R.  &  Company  for  joint 
account  with  F.  G.  &  Company,  of  H.,  and  were  owned  b}'  the  said 
R.  &  Company  and  the  said  F.  G.  &  Compan}*  jointly,  and  after  said 
shipment  the  bill  of  lading  issued  as  aforesaid  therefor  was  dulj'  en- 
dorsed by  said  R.  &  Company  and  delivered  to  said  F.  G.  &  Company. 

21iird.  On  or  about  the  llth  da\-  of  June,  18  ,  the  firm  of  M.  &  S., 
merchants,  of  the  city  of  New  York,  shipped  in  good  order  and  con- 
dition on  board  said  steamer  X.,  to  be  transported  in  said  steamer  from 
the  port  of  New  York  to  the  port  of  H.,  one  hundred  and  two  boxes 
of  cheese,  thirty-nine  of  which  were  marked  [F]i7,  twent3'-six  of  which 
were  marked  [F]is,  and  thirtj'-seven  of  which  were  marked  [F]i9,  and 
which  boxes  of  cheese  the  agents  of  said  steamer  did  agree  to  trans- 
port to  and  deliver  at  H.  to  the  order  of  the  shippers,  and  at  the  time 
aforesaid  did  issue  a  bill  of  lading  in  accordance  with  such  agreement. 
Said  goods  were  shipped  by  said  M.  &  S.  for  account  of  the  firm  of 
F.  G.  &  Company,  of  H.,  who  were  and  continued  to  be  the  owners 
of  the  said  goods,  and  after  said  shipment  said  bill  of  lading  issued 
as  aforesaid  therefor  was  duly  endorsed  b}'  said  M.  «fe  S.  and  delivered 
to  said  F.  G.  &,  Compan}'. 

Fourth.  On  or  about  the  12th  day  of  June,  18  ,  the  said  steamer 
X.  set  sail  from  the  port  of  New  York,  bound  for  the  port  of  H., 
having  on  board  both  the  aforesaid  lots  of  merchandise,  w'hich  had 
been  shipped  on  board  said  steamer  at  said  port  of  New  York  in  good 
order  and  condition,  and  at  about  half-past  one  o'clock  in  the  after- 
noon of  June  13,  18  ,  the  said  steamer  X.,  when  about  three  hundred 
and  ten  miles  east  of  Sandy  Hook  came  into  violent  collision  with 
said  steamer  Y.,  and  by  said  collision  a  large  hole  was  made  in  the 
starboard  side  of  the  steamer  X.,  by  reason  whereof  the  compartments 
in  which  the  above  mentioned  lots  of  merchandise  were  stowed  were 
flooded,  and  the  said  lots  of  merchandise  were  wholly  lost  to  the  own- 
ers, most  of  them  being  lost  through  the  said  hole  into  the  sea  and 
the  others  being  jettisoned. 

JFifth.  On  or  about  the  29th  day  of  December,  18  ,  the  libellants, 
in  the  regular  course  of  their  business  as  marine  insurers,  issued  to 
D.  &  W.,  for  and  in  consideration  of  the  premiums  paid,  an  open 
policy  of  insurance  in  the  sum  of  £5000,  British  sterling,  bearing  date 
on  said  29th  of  December,  18  ,  and  in  and  by  said  policy  of  insurance 
the  libellants  agreed  to  insure  the  said  D.  &  W.,  as  well  in  their  own 
name  as  for  and  in  the  name  and  names  of  every  other  person  or  per- 
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SOUS  to  whom  the  same  did,  might,  or  should  appertaiu  iu  part  or  in 
whole,  aud  did  cause  them  and  each  of  such  persons  to  be  insured  at 
and  from  New  York  and  [or]  Philadelphia  and  [or]  Portland  and  [or] 
Boston  to  London  and  [or]  port  or  ports,  place  or  places,  on  the  west 
coast  of  Great  Britain,  upon  -dny  kind  of  goods  and  merchandise  against 
loss  or  damage  arising  from  adventures  and  perils  of  the  sea  and  all 
otlier  perils,  loss,  and  misfortunes  that  might  come  to  the  hurt,  detri- 
ment, or  damage  of  said  goods  upon  the  voyage  ;  that  by  the  terms  of 
said  policy  of  insurance  the  libellants  A.  and  B.  each  became  insurer  in 
the  sum  of  £  ,  British  sterling,  of  said  £5000,  British  sterling,  which 
was  the  total  sum  covered  by  said  polic\',  and  the  other  libellants  each 
became  insurer  to  the  extent  of  £  ,  British  sterling,  and  the  libel- 
lants agreed  to  become  insurers  in  such  proportions  upon  any  ship- 
ment declared  under  the  said  policy  of  insurance ;  that  thereafter  and 
in  the  month  of  June,  18  ,  D.  &  W.  declared  insurance  upon  said  lot 
of  three  hundred  aud  ten  tubs  of  butter  to  the  amount  of  £555,  British 
sterling,  for  the  benefit  of  the  owners  of  the  said  tubs  of  butter,  and 
they  further  declared  insurance  upon  said  lot  of  one  hundred  and  two 
boxes  of  cheese  in  the  sum  of  £150,  British  sterling,  for  the  benefit  of 
the  owners  of  the  said  boxes  of  cheese,  and  the  said  insurance  was 
accepted  and  endorsed  by  and  for  the  libellants  upon  said  policy,  said 
sums  insured  being  only  equal  to  or  less  than  the  true  value  of  said 
goods. 

Sixth.  The  aforesaid  collision  occurred  as  follows  :  The  X.,  up  to 
within  a  very  short  time  before  the  collision,  was  proceeding  on  an 
easterl}'  course  at  the  rate  of  about  fourteen  miles  an  hour,  which 
speed  she  maintained  until  the  collision;  and  the  said  steamer  Y.,  up 
to  within  a  ver}-  short  time  before  the  collision,  was  proceeding  on  a 
west  by  north  course,  bound  from  Liverpool  to  New  York,  at  a  high 
rate  of  speed ;  the  sea  was  smooth,  and  there  was  little  wind,  but  there 
was  a  dense  fog,  in  which  the  said  steamers  had  been  running  for  a 
long  time  before  the  collision  ;  neither  vessel  had  suflScient  lookouts ; 
both  vessels  were  giving  at  intervals  signals  with  their  steam-whistles. 
While  so  proceeding,  the  officers  of  the  steamer  Y.  heard  the  fog  signal 
of  the  X.  over  the  port  bow  of  their  vessel,  and  gave  orders  to  the  man 
at  the  wheel  to  port,  which  order  was  executed  ;  and  the  officers  of  the 
X.  heard  the  fog  signal  of  the  steamer  Y.  over  the  starboard  bow  of 
their  vessel,  and  gave  orders  to  the  man  at  the  wheel  to  starboard, 
which  order  was  executed.  A  few  minutes  later,  each  steamer  became 
visible  to  those  on  board  of  the  other  steamer,  close  at  hand ;  where- 
upon those  in  charge  of  the  steamer  Y.  ordered  her  engines  to  be 
stopped  and  reversed,  but  before  any  perceptible  influence  was  ex- 
erted on  the  speed  of  the  stcnmcr  tlic  two  vessels  came  into  collision. 
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Seventh.  The  collision  was  clue  to  the  fault  and  negligence  of  those 
in  charge  of  the  steamers  X.  and  Y.  respectively,  in  that  the}'  were  pro- 
ceeding at  too  high  a  rate  of  speed,  in  that  the}'  had  no  good  and  suffi- 
cient lookouts,  in  that  they  did  not  give  the  proper  signals  by  which  to 
indicate  each  to  the  other  their  respective  courses  and  movements,  in 
that  they  did  not  heed  and  note  the  signals  given  by  the  approaching 
vessel,  and  in  that  they  did  not  stop  and  reverse  their  engines  before 
the  collision  and  at  such  time  as  to  overcome  their  headway,  and  to 
the  fault  of  those  in  charge  of  the  navigation  of  the  steamer  Y.  in  that 
they  ported  their  helm  and  did  not  hold  their  course,  and  to  the  fault 
of  those  in  charge  of  the  navigation  of  said  steamer  X.  in  that  they 
starboarded  their  helm  instead  of  porting ;  and  the  said  collision  was 
not  in  any  respect  due  to  the  fault  of  the  libellants. 

Eighth.  By  reason  of  the  premises  and  the  collision  aforesaid,  and 
the  resultant  loss  and  destruction  of  said  lots  of  merchandise,  the  libel- 
lants as  insurers  as  aforesaid  became  liable  to  pay,  and  have  paid,  on 
or  about  the  loth  day  of  August,  18  ,  to  the  said  F.  G.  &  Company, 
for  the  loss  as  aforesaid  for  said  three  hundred  and  ten  tubs  of  butter, 
the  sum  of  £555,  British  sterling,  and  for  the  loss  and  destruction  of 
said  one  hundred  and  two  boxes  of  cheese  as  aforesaid,  the  further 
sum  of  £150,  British  sterling,  and  have  become  subrogated  to  all  the 
rights  of  the  owners  of  said  merchandise,  and  that  they  have  received 
the  sum  of  £69  1  2,  British  sterling,  being  allowance  in  general  average 
for  goods  jettisoned. 

Ninth.  By  reason  of  the  premises  and  the  payment  aforesaid,  the 
libellants  have  sustained  damages  in  the  sum  of  £635  18  10,  British 
sterling,  equivalent  in  money  of  the  United  States  to  three  thousand 
and  eighty-four  ^^^  dollars  ($3084  ^^j^),  with  interest  thereon  from 
the  15th  day  of  August,  18  ,  no  part  of  which  has  been  paid,  al- 
though payment  thereof  has  been  duly  demanded  by  the  libellants. 

Tenth.  Said  steamers  X.  and  Y.  are  now  within  this  district,  and 
within  the  jurisdiction  of  this  court. 

Eleventh.  All  and  singular  the  premises  are  true  and  within  the 
admiralty  and  maritime  jurisdiction  of  this  honorable  court. 

Wherefore  the  libellants  pray  that  process,  in  due  form  of  law  and 
according  to  the  course  and  practice  of  this  court  in  cases  of  admiralty 
and  maritime  jurisdiction,  may  issue  against  the  said  steamships  X. 
and  Y.,  their  engines,  etc.,  and  that  all  persons  claiming  any  interest 
therein  may  be  cited  to  appear  and  answer  the  matters  aforesaid,  and 
that  said  steamships  X.  and  Y.,  their  engines,  etc.,  may  be  condemned 
and  sold  to  satisfy  the  claim  of  the  libellants  aforesaid,  with  interest 
thereon  from  the  15th  day  of  August,  18     ,  and  costs. 

A.,  B.,  C,  «feD., 

By  H.  B.  B.,  Attorney. 
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United  States  of  America, 
District  of  Maryland 

H.  B.  B.,  being  duh'  sworn,  says  that  he  is  the  attorney  in  fact  of 
the  libellants  above  named,  none  of  whom  are  now  in  the  United  States  ; 
that  deponent  has  read  the  foregoing  Ubel,  and  the  same  is  true  to  the 
best  of  his  knowledge.  H.  B.  B. 

Sworn  to  before  me,  this  day 

of  ,  18     . 

[seal.]  — 

D.  &F., 

Proctors  for  Libellants. 


Notary  Public. 


Form  II.  —  Interrogatories  annexed  to  Libel. 

District  Court  of  the  United  /States  for  the  Eastern  District  of 

JVew   York. 

The  W.  Marine  Insurance  Co.,  Libellant, 
against 
The  C.  Steamship  Co.,  L'd,  and  Another,  Respondents. 
Interrogatories  propounded  by  the  libellant  to  the  respondent,  The  C.  Steam- 
ship Company,  L'd,  which  it  is  required  to  answer  by  its  officers  or  its 
duly  authorized  agents  or  servants  in  writing  and  under  oath. 

First  Literrogatory.  —  By  whom  were  the  760  sacks  of  flour  men- 
tioned in  the  fourth  article  of  the  libel  herein  delivered  to  the  steam- 
ship X. ,  and  b}'  whom  were  they  delivered  to  the  respondent,  The  C. 
Steamship  Compan}',  L'd?  State  full^'  the  circumstances  attending 
such  deliveiy  as  well  to  the  X,  as  to  the  said  respondent,  giving  time 
and  place  of  such  deliver}'. 

Second  Interrogatory .  —  Did  the  said  steamer  X.  or  the  said  re- 
spondent give  any  receipt  for  the  said  760  sacks  of  flour  or  for  any 
of  them  to  the  person  or  persons  or  corporation  delivering  the  said 
goods? 

Third  Interrogatory.  —  Have  you  or  have  you  ever  had  what  pur- 
ported to  be  a  copy  of  the  bill  of  lading  issued  for  any  of  the  goods 
referred  to  in  the  fourth,  fifth,  sixth,  and  seventh  articles  of  the  libel 
herein?  For  which  of  the  said  goods  have  you  had  such  copy  of  bill 
of  lading?  From  whom  did  you  receive  each  such  cop}',  and  when  and 
where?  Answer  fully,  stating  particularly  which  lots  of  cargo  were 
covered  b}'  each  of  such  copies  of  bills  of  lading.  Were  such  copies 
of  bills  of  lading  such  as  arc  ordinarilv  known  as  "  ship's  copies"  or 
"  carrier's  copies  "? 

New  York,  November  9,  18 — . 1 

Proctors  for  Libellant. 
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Form  III.  —  Libel  in  personam  with  Clause  op  Foreign 
Attachment. 

To  the   Honorable  John  T.  Nixon,  Judge  of  the  District  Court  of  the    United 
States  for  the  District  of  New  Jersey. 

The  libel  and  complaint  of  ,  residing  at  Brooklyn, 

N.  Y.,  and  ,  residing  at  ,  and 

,  residing  at  ,  for  themselves  as  sole 

owners  of  the  late  bark  K.,  and  of  her  tackle,  apparel,  and  furni- 
ture, and  in  behalf  of  the  shippers  and  owners  of  the  cargo  laden 
thereon,  as  carriers  thereof,  and  aforesaid,  as  master  of 

said  bark,  for  himself  and  in  behalf  of  the  officers  and  the  survivors  of 
the  crew  thereof,  as  owners  of  their  personal  effects,  against  the 

Compan}',  a  foreign  corporation,  in  a  cause  of  collision,  civil  and 
maritime,  alleges  as  follows  :  — 

First.  That  at  the  time  of  the  collision  hereinafter  set  forth  the 
libellants  were  the  sole  owners  of  the  British  bark  K.,  which  was  a  ves- 
sel of  1136  tons  register,  and  was  up  to  the  time  of  said  collision  stout, 
tight,  staunch,  well  equipped  and  appointed. 

Second.  That  at  the  time  of  the  collision  hereinafter  set  forth  the 
respondent  was,  and  for  a  long  time  previous  thereto  had  been,  a  cor- 
poration created  b}'  and  existing  under  the  laws  of  a  foreign  govern- 
ment, to  wit :  the  Empire  of  German}-,  or  of  some  kingdom  or  free 
city  that  has  now  become  a  part  of  said  empire,  and  owned  or  chartered 
divers  steamships  with  which  the}'  navigated  the  ocean.  That  among 
other  steamships,  owned  by  said  company,  was  the  steamship  V.,  which 
said  company  employed  in  carrying  cargo  and  passengers  between  the 
ports  of  and  New  York,  and  at  the  time  of  the  collision  said 

steamship  was  in  the  possession  of  the  agents  or  servants  or  mariners 
employed  by  said  company,  and  was  being  navigated  by  them. 

Third.   That  on  or  about  the  day  of  ,  18     ,  the  libel- 

lants' said  bark,  with  a  full  and  valuable  cargo  of  cement,  pipe-clay,  and 
enipt}'  petroleum  barrels,  and  other  merchandise,  left  the  port  of 
bound  on  a  voyage  to  New  York,  under  command  of  a   competent 
master  with  a  good  and  sufficient  crew,  and  being  well  furnished  and 
provided  with  all  requirements  for  navigation,  as  required  by  law. 

All  went  well  until  the      day  of  ,  18     .     At  about  two  o'clock 

in  the  afternoon  of  that  day,  the  bark  came  into  collision  with  said 
steamship  V.,  when  in  about  latitude  41°  08'  north,  and  longitude 
G5°  08'  west,  as  ascertained  by  dead  reckoning. 

The  weather  was  thick,  with  snow  squalls  and  dense  vapor  ;  the  wind 
was  blowing  strong  from  west  northwest,  and  the  bark  was  sailing  on 
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her  starboard  tack  close  hauled,  heading  about  southwest  b}-  south, 
and  making  an  average  rate  of  speed  of  about  four  knots  an  hour. 
All  sails  were  furled,  except  the  foresail,  fore  lower  topsail,  main  lower 
topsail,  reefed  upper  main  topsail,  inner  jib,  fore  topmast  staysail,  main 
topmast  staysail,  main  trysail,  mizzen  staysail,  and  reefed  spanker. 

The  mate  was  in  charge  of  the  deck,  and  a  competent  lookout  was 
stationed  on  the  top  gallant  forecastle  of  the  bark,  by  whom  single 
blasts  were  made  with  a  fog  horn  at  short  intervals  of  about  a  minute, 
and  by  whom  a  careful  lookout  was  kept.  A  competent  able  seaman 
was  at  the  wheel.  The  rest  of  the  watch  were  all  at  their  posts, 
listening  carefull}'  for  signals,  and  looking  out  for  other  vessels. 

Two  or  three  minutes  before  the  collision,  the  mate,  while  standing  on 
the  forecastle  head  —  the  vapor  suddenly  lifting  or  clearing  —  saw  iu- 
distinctly  the  bow  of  a  steamship,  which  proved  to  be  the  V.,  and  which 
appeared  to  be  about  half  a  mile  distant,  and  off  the  bark's  starboard 
bow,  and  about  four  points  forward  the  starboard  beam,  heading  for 
the  bark.  Tlie  bark  kept  steadil}'  on  her  course  by  the  wind,  and  the 
lookout  made  one  loud  blast  of  the  fog  horn  towards  said  steamship. 
Almost  immediately,  one  short  blast  of  the  whistle  of  the  steamship 
was  heard,  and  she  was  seen  to  be  under  a  port  helm,  carrying  full  sail, 
and  approaching  at  great  speed,  and  heading  to  cross  the  bow  of  the 
bark.  When  the  bark  was  two  ship's  lengths  off  from  the  steamship, 
and  a  collision  was  inevitable,  the  helm  of  the  bark  was  put  hard  a  port 
to  deaden  her  wa}-  and  lessen  the  damage,  if  possible,  but  the  steam- 
ship's port-quarter  came  into  collision  with  the  bark's  bows  nearh-  at 
right  angles.  The  force  of  the  collision  carried  awa^-  the  bark's  jibboom, 
bowsprit,  foremast  and  all  gear  attached,  and  smashed  the  bows  com- 
pletely in,  cutting  away  the  deck  frame  aft  to  within  one  beam  of  the 
forward  hatch,  and  cutting  away  all  the  stem  above  the  twent3--feet  line 
—  the  bark  drawing  at  the  time  about  fourteen  feet  of  water  —  and 
carrying  overboard  and  drowning  two  men  who  had  remained  at  their 
posts  of  dut}-  on  the  forecastle  head. 

As  said  steamship  passed  on  to  the  leeward  of  the  bark  horns  were 
blown,  the  bell  rung,  and  shouts  given  to  the  steamship  to  stop.  The 
steamship  passed  out  of  sight,  the  vapor  and  snow  shutting  in  thicker. 
Afterwards  it  cleared  again  and  the  steamship  was  seen  lying  to  lee- 
ward, and  soon  after  was  seen  signalling,  asking  if  the  bark  was  leak- 
ing. The  bark,  not  then  knowing  the  extent  of  the  leak,  replied, 
"  Do  not  abandon  me,"  and  signalled  for  a  boat  from  the  steamship.  A 
boat  and  crew  thereupon  came  up  and  inquired  of  the  master  whether 
he  would  abandon  the  bark. 

At  that  time  the  full  extent  of  the  injuries  to  the  vessel  was  unknown. 
The  master,  therefore,  declined  to  abandon  his  vessel,  and  requested 
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that  the  steamship  should  lie  by  him  until  morning,  which  the  officer  in 
charge  of  the  steamship's  boat  promised  and  agreed  to  do,  and  there- 
upon returned  to  the  steamship. 

The  bark  was  found  to  be  leaking,  and  shortly  after  the  departure  of 
the  steamship's  boat  the  wind  increased.  The  maintopmast  head  with 
the  mizzen  topgallant  mast  was  carried  awa^',  taking  with  them  the 
main  topgallant  mast  with  the  yards  attached,  which  fell  on  the  deck, 
partially  disabling  the  captain  and  the  sailmaker  and  breaking  the  star- 
board boat  and  doing  other  injuries.  Nevertheless,  every  effort  was 
made  by  the  officers  and  crew  to  save  their  vessel  b^-  throwing  overboard 
cargo  to  lighten  her  forward,  by  cutting  away  wreckage,  and  b}'^  closing 
over  the  bow  with  a  sail.  The  waves  washed  violentlj-  over  the  bow, 
threatening  the  lives  of  the  crew,  tearing  in  pieces  the  sail,  and  render- 
ing vain  all  efforts  to  close  the  breach  made  b}-  the  collision. 

During  the  night  the  storm  increased  to  a  heavy  gale,  and  the  pumps 
had  to  be  kept  going  constantly,  the  vessel  laboring  fearfull}-  in  the 
fierce  sea,  the  officers  and  men  expecting  her  to  founder  at  any  moment. 
When  daylight  came  the  weather  was  clear  but  overcast.  On  going 
aloft  no  steamer  could  be  seen.  The  men  of  the  bark  then  discovered 
that  they  had  been  deserted  by  the  steamship  in  spite  of  their  repeated 
requests  and  the  promise  of  the  officer  to  lie  b}'  them  during  the  night. 

Thereafter,  on  Saturday  and  Sundav,  the  officers  and  crew  had  to 
make  extraordinary  exertions  to  keep  their  wrecked  vessel  afloat.  As 
many  men  as  could  be  spared  from  the  pumps,  which  were  kept  contin- 
uously going,  were  emplo\'ed  in  attempting  to  board  up  the  broken 
bows,  which  were  pitching  into  the  heavy  seas  and  rendering  their  efforts 
unavailing.  On  Monday  morning  the  vessel  was  on  a  severe  cross-sea, 
the  officers  and  men  were  almost  overcome  by  their  exhausting  labors, 
wlien  the  steariiship  R.  hove  in  sight.  The  bark  set  a  signal  of  distress. 
The  R.  bore  down,  and  succeeded  in  sending  a  lifeboat  to  the  rescue  of 
the  survivors  upon  the  wreck.  The  sea  was  running  so  dangerously 
that  the  boat  dared  not  come  alongside  but  remained  over  a  hundred 
feet  astern.  The  master  and  the  survivors  of  the  crew  were  lowered 
over  the  bark's  stern  and  hauled  through  the  sea  to  the  lifeboat, —  the 
master  being  the  last  to  leave  the  vessel, —  and  were  taken  on  board  the 
R.,  having  lost  all  their  personal  effects,  and  were  humanely  cared  for 
until,  on  April  2nd  188  ,  they  were  safely  landed  at  Antwerp. 

Fourth.  That  said  collision  and  loss  took  place  without  any  fault 
or  want  of  maritime  conduct  on  the  part  of  the  mariners  or  persons  in 
charge  of  the  libellants'  bark,  but  solel}'  through  the  negligence  and  mis- 
conduct and  unseamanlike  action  of  tlie  officers  or  persons  in  charge  of 
the  steamship  V.,  in  the  following  particulai'S  among  others:  — 

1.    Said  steamship  was  proceeding  at  full  speed  of  not  less  than  four- 
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teen  knots  per  hour,  although  for  more  than  three  hours  before  the  col- 
lision the  weather  had  been  thick  with  falling  snow  and  dense  vapor. 

2.  Said  steamship  was  carrying  all  sail  set  before  the  wind,  thus 
using  every  means  to  accelerate  her  speed,  instead  of  going  at  moder- 
ate speed,  as  she  was  b}'  law  required  to  do. 

3.  Said  steamship  was  not  blowing  proper  fog  whistles  as  she  was  by 
law  required  to  do,  and  if  any  such  whistles  were  blown  they  were 
sounded  irregularly,  or  were  not  loud  enough  to  be  heard  bj'  vessels 
lying  to  the  leeward. 

4.'  Said  steamship  had  no  proper  lookouts  stationed  where  they  are 
required  to  be ;  and,  in  particular,  the  libellants  charge  that  it  was  the 
dut}'  of  the  officers  of  said  steamship  to  station  a  competent  man  at  the 
foremast  head,  where  the  vapor  would  have  been  less  dense  and  objects 
were  discoverable  before  they  became  visible  from  the  steamship's  deck. 

5.  Said  steamship,  proceeding  before  the  wind,  was  burning  a  large 
quantity  of  soft  coal  which  generated  a  great  amount  of  smoke  that 
blew  forward  of  her  funnels  and,  being  caught  in  her  foresail  and  driven 
downward  by  the  dampness  of  the  atmosphere,  blew  ahead  of  her  bows 
and  obscured  the  view  from  her  deck  and  from  the  forward  bridge,  ren- 
dering an  additional  masthead  lookout  and  a  reduction  of  speed  spe- 
cially necessary. 

6.  The  officers  of  said  steamship  were  guilty  of  fault  and  violation  of 
law,  in  not  immediately  stopping  or  slowing  their  engines  upon  sighting 
said  bark. 

7.  The  officers  of  said  steamship,  having  failed  to  see  said  bark  by 
their  gross  inattention  and  neglect  of  the  above  precautions,  were  fur- 
ther at  fault  and  were  guilty  of  criminal  negligence  in  attempting  to 
cross  the  bark's  bows  instead  of  keeping  out  of  her  wa^'b}-  starboarding 
their  helm  and  going  under  tlie  stern  of  said  bark,  as  the}-  might  read- 
ily have  done,  and  so  avoided  her  altogether. 

8.  The  master  of  said  steamship  deserted  said  bark  at  nightfall,  upon 
the  wind  increasing,  and  was  thereby  guilty  of  base  and  unseamanlike 
behavior  in  abandoning  the  survivors  of  the  collision,  and  refusing  to 
stand  by  tlie  wreck  until  morning  as  had  been  promised  in  his  behalf. 

9.  The  master  and  the  officers  of  said  steamship  were  also  at  fault  in 
not  making  a  truthful  report  of  said  collision  upon  the  arrival  of  said 
steamship  at  the  port  of  New  York,  and,  in  particular,  in  not  report- 
ing the  lives  lost  overboard  from  said  bark,  which  casualty  had  been 
plainly  visible  from  said  steamship. 

10.  The  officers  of  the  V.  are  also  chargeable  with  other  faults  and 
negligences,  which  the  liliellants  pray  they  may  be  permitted  to  specify 
more  particularly  at  the  trial  hereof. 

Fifth.   That   by  reason  of  said  collision  the  libellants   have  sus- 
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tained  severe  damages,  as  follows,  tliat  is  to  sa}' :  The}'  allege  the  bark 
K.,  together  with  her  equipment,  ship  stores,  and  pending  freight,  to  have 
been  of  the  value  of  forty  six  thousand  five  hundred  dollars  ;  and  that 
as  carriers  of  the  cargo  therein,  and  in  behalf  of  the  owners  thereof,  the 
libellants  have  sustained  and  are  entitled  to  damages  to  the  value  thereof, 
which  amounts  to  twenty  thousand  dollars  ;  that  the  personal  effects  of 
the  master  lost  by  said  collision  were  of  the  value  of  five  hundred  dol- 
lars, and  of  the  mates  and  mariners  about  thirteen  hundred  dollars, 
making  the  total  sum  claimed  by  the  libellants  fi'om  the  respondent  to 
be  sixty-eight  thousand  three  hundred  dollars,  together  with  interest 
thereon,  by  reason  of  the  wrongful  acts  of  the  said  compan}-  through  its 
agents,  servants,  and  mariners  in  bringing  about  the  aforesaid  collision. 

Sixth.  That  the  respondent  is,  as  heretofore  alleged,  a  foreign  cor- 
poration, as  the  libellants  are  informed  and  believe,  and  that  said  com- 
pany has  property  within  the  jurisdiction  of  this  Honorable  Court,  to 
wit,  a  certain  steamship  called  the  L. 

Seventh.  That  all  and  singular,  the  premises  are  true  and  within  the 
admiralt}'  and  maritime  jurisdiction  of  this  Honorable  Court. 

Wherefore  the  libellants  pra3"that  process  in  due  form  of  law  accord- 
ing to  the  course  of  this  Honorable  Court  may  issue  against  said  re- 
spondent, the  president  or  officers  tliereof,  and  that  thej'  may  be  required 
to  answer  on  oath  this  libel  and  the  matters  herein  contained,  and  that, 
if  said  company  cannot  be  found,  then  the  goods,  chattels,  and  effects 
thereof  within  the  jurisdi(;tion  of  this  Court  ma}-  be  attached  to  an 
amount  sufficient  to  answer  the  libellants'  claim,  and  that  this  Honor- 
able Court  will  be  pleased  to  decree  to  the  libellants  the  payment  of  the 
amount  which  shall  be  due  unto  them  for  the  cause  aforesaid,  and  that 
the  respondent  ma}'  be  condemned  to  pa}'  the  same  with  interest  thereon 
and  the  costs  of  this  suit,  and  that  the  libellants  may  have  such  other 
and  further  relief  as  in  law  and  justice  they  may  be  entitled  to  receive. 
Sworn  to  for  themselves,  and  on 
behalf  of  their  co-libellants, 
this  day  of  April,  188    . 


Notary  Public,  City  and  County  of  New  York. 


Proctors  for  Libellants. 
Advocate. 
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Form  IV.  —  Stipclation  for  Libellant's  Costs. 

District  Court  of  the  United  States  for  the  Eastern  District  of 

JVeio  York. 

Stipulation  for  Libellant's  Costs  entered  into  pursuant  to  the  Rules  and  Prac- 
tice of  this  Court. 

Whereas  a  libel  was  filed  in  this  Court,  on  the         da}'  of  , 

1891,  by  the  R.  R.  Company  against  the  steam-tug  E.,  her  engines,  etc., 
and  the  schooner  F.,  her  tackle,  etc.,  for  the  reasons  and  causes  in  said 
libel  mentioned,  and  praying  that  said  vessels  be  condemned  and  sold 
to  pay  the  claim  of  the  libellant,  and  the  said  libellant,  and  John 
Doe  and  Richard  Roe,  sureties,  parties  hereto  hereb}'  consenting,  and 
agreeing  that  in  case  of  default  or  contumac}'  on  the  part  of  the  libel- 
lant, or  its  sureties,  execution  may  issue  against  their  goods,  chattels, 
and  lands  for  the  sum  of  two  hundred  and  fifty  dollars : 

JVoio,  therefore,  it  is  hereb\'  stipulated  and  agreed,  for  the  benefit  of 
whom  it  ma}'  concern,  that  the  stipulators  undersigned  shall  be,  and 
each  of  them  is,  bound  in  the  sum  of  two  hundred  and  fifty  dollars, 
conditioned  that  the  libellant  above  named  shall  appear  and  answer  to 
the  cause  and  to  interrogatories,  and  shall  pa}'  all  such  costs  as  shall 
be  awarded  against  it  by  this  Court,  or,  in  case  of  appeal,  by  the  Ap- 
pellate Court. 


R.  R.  Co. 

John  Doe. 

Taken  and  acknowledged  this 

of                ,  189  ,  before  me, 

Pot;*   t  t   1 

Richard  Roe, 
day^ 

1 
Notary  Public. 

Southern  District  of  New  York,  ss: 

John  Doe  and  Richard  Roe,  parties  to  the  above  stipulation,  being 
duly  sworn,  do  depose  and  say  that  they  reside  in  the  Southern  and 
Eastern  Districts  of  New  York,  and  each  that  he  is  worth  the  sum  of 
five  hundred  dollars,  over  and  above  all  his  just  debts  and  liabilities. 
Sworn  to,  etc. 
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Form  V.  —  Claim  of  Owner. 

At  a  stated  term  of  the  Districu  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  held  at  the  United 
States  Court  Rooms  in  the  City  of  New  York,  on  the  5th 
day  of  November,  1891. 
Present:  The  Honorable  Addison  Brown,  District  Judge. 

The  Schooner  R.,  her  tackle,  etc., 

ads. 

Richard  Roe. 

And  now  X.  Y.,  part  owner  of  the  schooner  R.,  intervening  for  the 
interest  of  himself  and  A.  B.,  C.  D.,  and  E.  F.,  his  co-owners,  in  the 
said  schooner,  appears  before  the  Honorable  Court,  and  makes  claim 
to  the  said  schooner,  etc.,  as  the  same  are  attached  by  the  marshal 
under  process  of  this  Court  at  the  instance  of  Richard  Roe,  and  the 
said  X.  Y.  avers  that  he  was  in  possession  of  the  said  schooner  at  the 
time  of  the  attachment  thereof,  and  that  the  persons  above  named  are 
true  and  honajide  owners  of  the  said  schooner,  and  that  no  other  per- 
son is  the  owner  thereof,  wherefore  the}-  pray  to  defend  accordingly'. 

X.  Y. 
Sworn  to  and  subscribed,  this  5th  day  of  \ 
November,  a.  d.  1891,  before  me,       i 
[seal]  D.  E., 

Notary  Public. 

S.   AND    Or., 

Proctors  for  Claimants. 


Form  VI.  —  Claim  of  Agent. 

At  a  Stated  Term,  etc.     Present :  The  Hon- 
orable ,  District  Judge. 

The  Steamship  O.,  her  Engines,  etc.,  \ 
HER  Cargo  and  Freight,  f 

ads.  C 

John  Smith.  J 

And  now  B.  and  Company,  intervening  as  agents  for  the  interest 
of  the  Steamship  Company,  Limited,  in  the  said  steamship  O.,  her  car- 
go, and  freight,  appear  before  the  Honorable  Court  and  make  claim  to 
the  said  steamship,  her  cargo,  and  freight,  as  the  same  are  attached  hy 
the  marshal,  under  process  of  tliis  Court  at  the  instance  of  John  Smith, 
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and  the  said  B.  and  Company  aver  that  they  were  in  possession  of  the 
said  steamship,  her  cargo,  and  freight  at  the  time  of  the  attachment 
thereof,  and  that  the  corporation  above  named  is  the  true  and  bo7ia 
fide  owner  of  the  said  steamship,  and  the  carrier  of  said  cargo,  and 
that  no  other  person  is  the  owner  or  carrier  thereof;  and  the  said  B. 
and  Company  are  the  true  and  kiwful  bailees  thereof,  as  agents,  where- 
fore they  pray  to  defend  accordingly. 

B.  AND  Co., 

Agents  for  the  S.  S.  Co.,  L'd. 
S.   AND   G., 

Proctors  for  Clamant. 

Southern  District  of  New  York,   }  ^^ . 
City  and  County  of  New^  York,    ) 

A.  B.,  being  duly  sworn,  deposes  and  says  that  he  resides  in  the 
Cit}^  of  New  Y'ork ;  that  he  is  a  member  of  the  firm  of  B.  and  Com- 
pany above  named  ;  that  the  owner  of  said  steamship  is  a  foreign  cor- 
poration, having  its  principal  office  in  Liverpool,  and  that  this  deponent 
is  duly  authorized  to  put  in  this  claim  in  behalf  of  the  owner  of  the  said 
steamship ;  and  that  the  said  claim  is  true  to  the  knowledge  of  this  de- 
ponent, except  as  to  the  matters  therein  stated  on  information  and 
belief,  and  that  as  to  such  matters  he  believes  it  to  be  true. 
Sworn  to,  &c. 


Form  VII.  —  Stipulation  for  Claimant's  Costs. 

District  Court  of  the  United  States  for  the  District  of  JVew  Jersey. 

Stipulation  entered  into  pursuant  to  the  Rules  and  Practice  of  this  Court. 

Whereas  a  libel  was  filed  in  this  Court  on  the  10th  daj'  of  April,  in 
the  3'ear  of  our  Lord  one  thousand  eight  hundred  and  ninet}-,  by  A.  B. 
and  others,  against  500  tons  of  chalk  lately  laden  on  board  the  steam- 
ship G.,  for  the  reasons  and  causes  in  said  libel  mentioned,  and  praying 
that  process  may  issue  against  said  chalk,  and  the  parties  hereto  hereby 
consenting  that  in  case  of  default  or  contumac}'  on  the  part  of  the 
claimant  or  its  suret}^  execution  for  the  sum  of  two  hundred  and  fifty 
dollars  ma}'  issue  against  their  goods,  chattels,  and  lands  ; 

And  whereas  also  a  claim  has  been  filed  in  said  cause  bj'  The  N.  J. 
Lime  Co. : 

Now.,  therefore.,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of 
whom  it  may  concern,  that  the  stipulators  undersigned  shall  be,  and 
each  of  them  is  hereby,  bound  in  the  sum  of  two  hundred  and  fifty  dol- 
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lars,  conditioned  thgit  the  claimant  above  named  shall  pay  all  costs  and 
expenses  which  shall  be  awarded  against  it  by  the  final  decree  of  this 
Court,  or  upon  an  appeal,  b}'  the  Appellate  Court. 

The  N.  J.  Lime  Co.,  by  X.  Y.,  President. 

John  Doe. 

Taken  and  acknowledged,  this  10th  da}'  \ 
of  April,  1891,  before  me,  j 


Notary  Public. 
[Affidavit,  as  in  Form  IV.] 


Form  VIII.  —  Stipulation  for  Value. 

District  Court  of  the   United  States  for  the  Eastern  District  of 

New    York. 

Stipulation  for  value  entered  into  pursuant  to  the  Rules  and  Practice  of  this 
Court. 

Whereas  a  libel  was  filed  on  the  day  of  ,  1890,  by 

A.,  B.,  C,  and  D.,  against  the  steamship  X,  her  engines,  etc.,  im- 
pleaded, for  the  reasons  and  causes  in  the  said  libel  mentioned  ;  and 
whereas  the  said  steamship  is  in  the  custody  of  the  Marshal  under  the 
process  issued  in  pursuance  of  the  prayer  of  said  libel  \_or,  whereas  the 
libellants  have  agreed  not  to  issue  process  against  said  steamship  in 
consideration  of  the  owners  thereof  appearing  and  filing  a  claim  thereto 
and  stipulations  for  costs  and  value] :  And  whereas  a  claim  to  said  ves- 
sel has  been  filed  by  the  Steamship  Company,  L'd,  and  the  value  thereof 
has  been  fixed  by  consent  for  the  purposes  of  bonding  \_or  by  appraise- 
ment] at  the  sum  of  six  thousand  dollars,  as  appears  from  said  consent 
[or  appraisement]  now  on  file  in  said  Court ;  and  the  parties  hereto 
hereby  consenting  and  agreeing  that  in  case  of  default  or  contumacy 
on  the  part  of  the  claimant  or  its  sureties,  execution  for  the  above 
agreed  value,  with  interest  thereon  from  this  date,  may  issue  against 
their  goods,  chattels,  and  lands  : 

Now,  therefore,  the  condition  of  this  stipulation  is  such,  that  if  the 
stipulators  undersigned  shall  at  any  time,  upon  the  interlocutory  or 
final  order  or  decree  of  the  said  District  Court  or  of  anj'  Appellate 
Court  to  which  the  above  named  suit  may  proceed,  and  upon  notice  of 
such  order  or  decree,  to  S.  &  G.,  Esquires,  Proctors  for  the  Claimant 
of  said  steamship  X.,  abide  h\  and  pay  the  moue}'  awarded  by  the  final 
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decree  rendered  bj^  this  Court,  or  the  Appellate  Court,  if  any  appeal 
intervene,  then  this  stipulation  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue.  S.  S.  Co.  L'd, 

b}'  B.  &  Co.,  Agents. 
John  Doe. 
Richard  Roe. 
Taken  and  acknowledged,  this  day  ) 

of            ,  1890,  before  me,  I 

[seal]  


U.  S.  Commissioner. 

[same    affidavit   as    in    form  IV.] 

The  value  of  the  steamship  X,  is  hereby  fixed  by  consent  for  the  pur- 
poses of  bonding  at  the  sum  of  six  thousand  dollars. 
Dated,  ,  1890. 

L.  &  K, 

Proctors  for  Libellants. 
S.  &  G., 

Proctors  for  Claimants. 


Form  IX.  —  Bond  to  Marshal. 

District  Court  of  the  United  States  of  America  for  the  JEJastern  Dis- 
trict of  JVew  York. 

Know  all  men  by  these  presents  that  we,  X.  Y.,  claimant,  and  Rich- 
ard Roe  and  John  Doe,  sureties,  are  held  and  firmly  bound  unto  A.W., 
Marshal  of  the  United  States  for  the  Eastern  District  of  New  York,  in 
the  sum  of  four  thousand  dollars,  to  be  paid  to  the  said  A.  W.,  for  the 
payment  of  which,  well  and  truly  to  be  made,  we  bind  ourselves  and 
each  of  us,  our  and  each  of  our  heirs,  executors,  and  administrators, 
jointh'  and  severall}^  firmly  by  these  presents.  Sealed  with  our  seals, 
and  dated  the  16th  day  of  April,  1891. 

Whereas  a  libel  has  been  filed  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  New  York,  on  the  14th  day  of  April, 
1891,  b}'  J.  S.,  libellant,  against  the  brig  Q.,  for  the  sum  of  two  thous- 
and dollars,  on  which  process  of  attachment  has  issued,  and  the  said 
brig  is  in  the  custody  of  the  marshal  under  the  said  attachment,  and 
X.  Y.  has  applied  for  a  discharge  of  said  brig  from  the  custody  of  the 
marshal,  and  has  filed  a  claim  claiming  the  said  brig  as  owner,  and  has 
filed  a  stipulation  for  the  claimant's  costs,  pursuant  to  the  rules  and 
practice  of  the  said  Court : 
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Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  tlie 
above  bouuden  X.  Y.,  Roe,  and  Doe,  shall  abide  by  and  perform  the 
decree  of  this  Court,  then  this  obligation  shall  be  void,  otherwise 
the  same  shall  be  and  remain  in  full  force  and  virtue. 

X.  Y.,  [seal] 


Sealed  and  delivered,  and  taken  and 
acknowledged,  this  16th  day  of 
April,  1891,  before  me, 
[seal]  


Richard  Roe.  [seal] 

John  Doe.  [seal] 


Notary  Public. 
[same   affidavit   as    in   form  IV.] 


Form  X.  —  Order  appointing  Appraisers. 

At  a  stated  term,  etc.     Present :  The  Honorable 
Charles  L.  Benedict,  District  Judge. 

Robert  PiCKFORD,  e<  aZ.,       ^ 

vs.  r 

The  Bark  B.,  her  tackle,  etc.  ^ 

Upon  the  affidavit  of  [or  consent  of  the  parties  hereto] 

now,  on  motion  of  S.  &  G.,  proctors  for  the  owners  of  said  bark  B.,  it  is 
ordered  that  F.  E.  M.  and  A.  S.  be,  and  tliey  are  hereby,  appointed 
appraisers  to  appraise  the  value  of  the  bark  B.,  her  tackle,  etc.,  and 
return  the  appraisement  made  to  the  Clerk  of  this  Court  forthwith, 
[and  that  before  proceeding  to  make  such  appraisement  said  appraisers 
choose  in  writing  a  tliird  person,  who  shall  act  with  them  in  case  they 
disagree  as  to  the  value  of  said  vessel,  that  the  appraisement  be  made 
in  the  first  instance  b}-  the  two  appraisers  herein  named,  and  that,  in 
case  they  cannot  agree,  then  the  third  person  so  chosen  act  with  them, 
and  the  appraisement  of  two  of  said  appraisers  stand  as  the  appraise- 
ment of  said  vessel.] 


Form  XI. — Notice  to  Appraisers. 

[title.] 

Sir:  Take  notice  that  you  together  with  A.  S.  have  been  appointed 
appraisers  to  appraise  the  value  of  tlie  bark  .     Yon  will 
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please  call  at  the  office  of  the  Clerk  of  the  U.  S.  District  Court,  in  the 
City  of  Brookl^-u,  at  o'clock  a.  m.,  on  the  instant,  and  take 

and  subscribe  the  oath  required  by  law. 

Yours,  &c., 
To  F.  E.  M.  B.  Lincoln  Benedict,  Clerk. 

Dated,  Brooklyn,  Dec.  1,  1891. 


Form  XII.  — Oath  of  Appraisers. 

[title.] 

We,  the  undersigned,  having  been  appointed  appraisers  to  appraise 
the  value  of  the  bark  B.,  do  solemnly  swear  that  we  will  faithfully  ap- 
praise the  same  to  the  best  of  our  skill  and  ability. 
Subscribed  and  sworn  to,  etc.  F.  E.  M. 

A.  S. 


Form  XIII.  —  Notice  of  Appraisement. 

[title.] 

The  undersigned,  having  been  appointed  appraisers  to  appraise  the 
bark  B.,  her  tackle,  etc.,  do  hereby  give  public  notice,  that  the}'  will  pro- 
ceed to  appraise  said  bark  at  the  South  Central  "Wharf,  Atlantic  Basin, 
where  she  now  lies,  on  the  4th  instant,  at  ten  o'clock,  a.  m.  of  that 
day. 

Dated,  Brooklyn,  Dec.  2,  1891.  F.  E.  M. 

A.  S. 
Appraisers. 


Form  XIV.  —  Report  of  appraisers. 

[title.] 

"We,  the  undersigned,  having  been  duly  appointed  and  sworn  as 
appraisers  to  appraise  the  bark  B.,  her  tackle,  etc.,  do  report  tlmt 
we  have  examined  and  appraised  said  bark,  and  do  find  that  said 
bark,  her  tackle,  etc.,  are  worth  the  sum  of  $1400. 

All  of  which  is  respectfully  submitted, 
Dated,  Brooklyn,  Dec.  4,  1891.  F.  E.   TNI. 

A.  S. 
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Form  XV.  —  Exceptions  to  Libel. 

[Title.] 

The  claimant  hereby  excepts  to  the  libel  herein  for  insufficiency  and 
indistinctness,  in  the  following  respects  :  — 

1.  It  does  not  disclose  how  the  steamer  C.  bore  when  first  seen  from 
the  tug  E. 

2.  It  does  not  disclose  what  lights  of  the  steamer  C.  were  seen  from 
the  tug  E.,  and  when  they  were  seen  and  how  they  bore. 

S.  &  G., 
Proctors  for  Claimant. 

Form  XVI.  —  Answer  in  Admiralty. 

To  the  Honorable  Addison  Brown,  Judge  of  the  District  Court  of  the   United 
Slates  for  the  Southern  District  of  New   York  : 

J.  S.  and  others,  owners  and  claimants  of  the  steamship  T.,  her  en- 
gines, etc.,  as  the  same  are  proceeded  against  on  the  libel  of  M.  and  N. 
in  a  cause  of  contract  civil  and  maritime,  answer  said  libel  and  com- 
plaint as  follows  :  — 

First.  The  claimants  admit  the  partnership  of  the  libellants,  and 
they  have  no  knowledge  or  information  sufficient  to  form  a  belief  as  to 
the  other  allegations  of  the  first  article  of  said  libel. 

Second.  The  claimants  admit  that  on  or  about  the  31st  da3'  of  De- 
cember, 1885,  at  Genoa,  Italy,  there  was  shipped  in  apparent  good 
order  and  condition  by  R.  &  Co.  on  board  said  steamship,  then  lying 
in  said  port  of  Genoa,  and  bound  for  the  port  of  New  York,  113  iron 
drums  represented  to  contain  glycerine,  said  to  be  marked  and  num- 
bered as  alleged  in  the  second  article  of  said  libel,  and  that  thereafter 
the  master  or  agent  of  said  vessel  signed  bills  of  lading  for  said  mer- 
chandise, wherein  and  whereby  they  acknowledged  the  receipt  thereof 
in  apparent  good  order  and  condition,  and  agreed  to  deliver  the  same, 
subject  to  the  exceptions  and  conditions  mentioned  in  said  bills  of  lad- 
ing, in  the  like  good  order  and  well  conditioned  as  received,  at  the  port 
of  New  York,  unto  Drexel,  Morgan  &  Company,  or  assigns,  upon  the 
payment  of  freight  agreed  upon. 

Further  answering,  the  claimants  deny  each  and  everj'  other  allega- 
tion of  the  second  article  of  said  libel. 

Third.  The  claimants  have  no  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  allegations  of  the  third  article  of  said  libel, 
and  therefore  deny  the  same. 


1206  APPENDIX. 

Fourth.  The  claimants  admit  tliat  thereafter  said  vessel  sailed  from 
the  port  of  Genoa  on  her  voyage  to  New  York,  where  she  arrived  on 
or  about  the  27th  day  of  March,  1886,  and  there  deUvered  said  mer- 
chandise in  the  like  good  order  and  condition  in  which  the  same  was 
received,  subject  to  the  exceptions  and  conditions  mentioned  in  said 
bills  of  lading. 

They  admit  that  three  of  said  drums  were  damaged,  and  that  part  of 
the  contents  thereof  was  lost.  They  admit  that  payment  of  the  claim 
of  Si 50.00  has  been  demanded  of  the  agents  of  said  steamship,  and 
refused. 

Further  answering,  the  claimants  deny  each  and  every  allegation  of 
the  fourth  article  of  said  libel  not  hereinbefore  specifically  admitted. 

Fifth.  The  claimants  admit  the  jurisdiction  of  this  Court,  and  deny 
the  other  allegations  of  the  seventh  article  of  said  libel. 

Sixth.  Further  answering,  the  claimants  allege  that  said  steamship 
T.  is,  and  was  at  the  times  herein  mentioned,  a  British  vessel,  haihng 
from  ,  and  sailing  under  the  British  flag. 

That  the  drums  of  glycerine  hereinbefore  mentioned  were  well  and 
properl}'  stowed  by  a  competent  stevedore  in  the  manner  usual  and  cus- 
tomary at  the  port  of  shipment,  and  were  well  and  sufficiently  dun- 
naged.  That  a  bill  of  lading  was  duh'  given  therefor,  to  which  the 
claimants  beg  leave  to  refer  and  make  a  part  of  this  their  answer, 
whereby  it  was  stipulated  and  agreed  that  said  merchandise  should  be 
delivered,  subject  to  tlie  exceptions  and  conditions  therein  mentioned, 
from  the  ship's  deck,  where  the  ship's  responsibilit}'  should  cease,  .  .  . 
at  the  port  of  New  Yorlc,  .  .  .  the  act  of  God,  the  Queen's  enemies, 
,  .  .  loss  or  damage  resulting  from  any  of  the  following  perils,  whether 
arising  from  the  negligence,  default,  or  error  in  judgment  of  the  pilot, 
master,  mariners,  engineers,  or  other  persons  in  the  service  of  the  ship, 
namely,  ...  or  other  perils  of  the  seas,  rivers,  navigation,  or  land 
transit,  of  whatever  nature  or  kind  soever  and  howsoever  caused,  ex- 
cepted ;  .  .  .  weight,  measurement,  contents,  quality,  brand,  and  value 
unknown  ;  and  not  accountable  for  loss  or  damage  resulting  from  sweat- 
ing, leaking,  breakage,  rust,  deca}",  .  .  .  deterioration  in  quality,  slight- 
ness  or  insufficiency  of  packages,  stowage,  or  contact  with  or  smell 
or  evaporation  from  an}'  other  goods.  And  it  was  further  agreed  that 
the  ship-owner  was  "  not  to  be  liable  for  anj'  damage  to  anv  goods 
which  is  capable  of  being  covered  b\'  insurance,  nor  for  an}'  claim 
notice  of  which  is  not  given  before  the  removal  of  the  goods."  And, 
"  in  case  of  damage,  loss,  or  non-delivery,  the  ship-owner  ,  .  .  not  to 
be  liable  for  more  than  the  invoice  value  of  the  goods." 

That  thereafter  said  vessel  with  said  merchandise  on  board  sailed 
from  the  said  port  of  Genoa  to  the  port  of  Leghorn,  thence  to  Castella- 
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mare,  thence  to  Catacolo,  thence  to  Patras,  thence  to  Trieste,  and 
thence  to  certain  Sicilian  ports,  thence  to  Naples,  thence  to  Gibraltar, 
and  thence  to  New  York,  where  she  arrived  after  an  unusuall}'  long 
and  boisterous  passage  on  or  about  the  26th  day  of  March,  1886. 

That  during  said  voj'age  said  vessel  encountei'ed  very  heavy  weather 
in  the  Adriatic  and  Mediterranean  and  in  the  Atlantic,  which  caused 
the  vessel  to  strain  and  labor  heavil}',  and  roll  and  pitch  and  ship  large 
quantities  of  water,  and  the  cargo  to  work  and  strain. 

That  whatever  damage  was  done  to  said  drums  of  glj'cerine  resulted 
from  the  perils  of  the  seas  aforesaid,  and  is  due  in  no  way  to  any  fault 
or  negligence  on  the  part  of  the  claimants,  or  of  the  master,  officers, 
or  agents  of  said  vessel ;  all  of  whom,  on  the  contrar}',  did  everything  in 
their  power  for  the  protection  and  care  of  said  merchandise. 

That  the  said  drums  in  which  the  said  glycerine  was  packed  were  of 
fragile  material  and  brittle  metal,  entirel}'  insufficient  to  withstand  or- 
dinary' sea  perils,  and  that  the  breaking  of  said  drums  was  caused  by 
such  insufficienc}',  and  by  defects  thereof,  as  well  as  by  the  bad  weather 
encountered  by  the  said  vessel,  and  by  perils  of  the  seas,  and  b}'  other 
causes  excepted  in  said  bill  of  lading. 

That  by  the  law  of  the  flag  of  said  steamship,  as  well  as  by  the  law 
of  the  place  of  the  contract,  all  of  the  exceptions  of  said  bill  of  lading, 
as  above  set  forth,  are  valid  against  the  shippers  of  said  merchandise, 
and  against  the  libellants ;  and  the  claimants  beg  leave  to  refer  to  such 
laws,  which  they  will  prove  upon  the  trial  hereof. 

That  all  and  singular  the  premises  are  true. 

Wherefore  the  claimants  pray  that  said  libel  may  be  dismissed  with 
costs.  J.  S.  AND  Others, 

B}-  G.  Brothers,  Agents. 
[Verification.] 


Form  XVII.  —  Petition  to  bring  in  Vessel  under  Supreme 
Court  Rule  59. 

To  the  Honorable  Edward  T.  Green,  Judge  of  (he  District  Court  of  the  United 
Slates  for  the  District  of  Neio  Jersey  : 

The  petition  of  John  Smith,  sole  owner  of  the  ship  Emily,  against 
the  steam-tug  Franklin,  her  engines,  etc.,  and  against  all  persons 
claiming  any  interest  therein,  in  a  cause  of  collision,  civil  and  mari- 
time, alleges  as  follows  :  — 

First.  The  petitioner  was  at  the  times  hereinafter  mentioned,  and  i 
now,  the  sole  owner  of  the  ship  Emily,  which  is  a  British  vessel,  hail 
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ing  from  Liverpool,  England,  of  864  tons  register,  and  was  up  to  the 
time  of  the  collision  hereinafter  mentioned  tight,  staunch,  and  strong, 
and  in  ever}'  wa}'  seaworth}'. 

Second.  [Sets  forth  facts  of  collision  between  ship  Emily  in  tow  of 
tug  and  a  dredge  at  anchor.] 

Third.  Said  collision  was  not  caused  or  contributed  to  by  any  negli- 
gence on  the  part  of  the  petitioner  or  of  those  in  charge  of  said  ship, 
but  was  caused  bj-  the  negligence  of  the  steam-tug  Franklin,  in  the  fol- 
lowing respects  among  others.      [Here  faults  are  specified.] 

Fourth.  On  or  about  the  5th  day  of  November,  1888,  Richard  Roe 
filed  a  libel  and  commenced  a  suit  in  this  court  against  said  ship  Emily, 
her  tackle,  etc.,  onl^',  for  damages  alleged  to  have  been  sustained  b}' 
said  steam  dredge  by  the  collision  aforesaid,  in  the  sum  of  $5000  ;  and 
on  or  about  the  12th  day  of  November,  1888,  the  petititioner  duly  filed 
in  said  cause  a  claim  to  said  ship  Emily,  her  tackle,  etc.,  with  the 
stipulation  for  costs  required  b}-  the  rules  and  practice  of  this  Court, 
and  also  a  stipulation  in  the  sum  of  $6500,  the  agreed  value  of  said 
ship.  Your  petitioner  has  not  yet  filed  his  answer  to  said  libel,  the 
process  not  having  yet  been  returned. 

And  your  petitioner  alleges  that  said  steam-tug  Franklin,  her  engines, 
etc.,  ought  to  be  proceeded  against  for  said  damages  in  the  same  suit 
as  said  ship. 

Fifth.  Said  steam-tug  Franklin  is  now  within  this  district  and  within 
the  jurisdiction  of  this  Court. 

Sixth.  All  and  singular  the  premises  are  true,  and  within  the  juris- 
diction of  the  United  States  and  of  this  Honorable  Court. 

Wherefore  your  petitioner  pram's  that  process  may  issue  according  to 
the  practice  of  this  court  and  the  rules  of  the  Supreme  Court  in  Ad- 
miralt}'  against  the  steam-tng  Franklin,  her  engines,  etc.,  to  the  end 
that  said  tug  may  be  proceeded  against  in  this  suit  for  the  damage 
alleged  to  have  been  sustained  by  the  libellant  Roe,  as  if  said  tug  had 
been  originally  proceeded  against  herein.  And  the  petitioner  further 
prays  that  all  persons  claiming  an}-  interest  in  said  tug  Franklin  may 
be  cited  to  appear  and  answer  the  liliel  herein  and  this  petition,  and 
that  said  tug  Franklin  may  be  condemned  and  sold  to  satisfy  the  claim 
of  the  libellant  for  damages,  if  any,  with  interest  and  costs,  and  also 
the  costs  of  petitioner  herein,  and  that  the  petitioner  may  have  such 
other  or  further  relief  as  may  be  proper. 
Sworn  to,  etc.  John  Smith. 
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Form  XVIII.  —  Interlocutory  Decree  and  Default  in  Admiralty. 

At  a  stated  term,  &c.     Present : 
Hon.  ,  Judye. 

[title.] 

The  marshal  having  returned  on  the  monition  issued  in  the  above 
entitled  cause  that  he  had  attached  the  said  vessel,  her  tackle,  apparel, 
and  furniture,  and  upon  the  certified  copy  order  of  publication  that  he 
had  given  due  notice  to  all  persons  claiming  the  same  that  the  court 
would,  on  this  da}',  proceed  to  the  trial  and  condemnation  of  the  said 
vessel,  her  tackle,  etc.,  should  no  claim  be  interposed  for  the  same : 
■whereupon,  on  motion  of  D.  &  F.,  proctors  for  the  libellants,  pro- 
clamation was  made  for  all  persons  interested  in  the  said  vessel,  her 
tackle,  etc.,  to  appear  and  interpose  their  claims ;  and  no  person 
appearing,  on  like  motion,  it  is  further  ordered  that  the  defaults  of 
all  persons  be,  and  the  same  are  accordinglj-  herebj',  entered,  and 
that  the  said  vessel,  her  tackle,  etc.,  be  condemned  to  pa}-  the  de- 
mands of  the  libellants. 

And  it  is  further  ordered  that  it  be  referred  to  ,  a 

commissioner  of  this  court,  to  ascertain  and  compute  the  amount  due 
the  libellants  for  repairs,  and  to  report  the  same  to  this  court,  with 
all  convenient  speed. 


Form  XIX.  —  Interlocutory  Decree  in  Admiralty. 


At  a  stated  term,  &c.     Present 
Hon.  ,  Judrje. 


[title.] 


This  cause  having  been  heard  on  the  pleadings  and  proofs  of  the 
respective  parties,  and  having  been  argued  by  the  respective  advocates, 
now  on  motion  of  S.  and  G.,  proctors  for  the  libellant,  it  is  ordered 
that  the  libellant  recover  herein  against  the  ship  Y.,  her  tackle,  etc., 
the  damages  sustained  by  him  by  reason  of  the  matters  set  forth  in 
the  libel,  and  that  it  be  referred  to  ,  a  commissioner  of 

this  court  to  ascertain  the  amount  of  such  damages,  and  report  thereon 
to  this  court  with  all  convenient  speed. 
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Form  XX.  —  Commissioner's  Report. 

[title.] 

To  the  Honorable  ,  Judge  of  the  District  Court  of  the  United  States 

for  the  District  of 

In  pursuance  of  a  decretal  order  of  reference  made  and  entered  in 
the  above  entitled  cause,  by  which  it  was  referred  to  me  to  ascertain 
the  amount  of  the  damages  sustained  by  the  libellants,  and  report 
thereon  to  the  court,  I  do  respectfully  report  that  I  have  been  attended 
on  such  reference  by  the  proctors  for  the  respective  parties  and  wit- 
nesses, and  have  taken  and  examined  the  proofs  offered  in  evidence, 
and  thereupon  report  as  follows  :  — 

That  the  amount  of  the  damages  sustained  by  the  libellant,  being 
the  expense  of  — 

Lightering  cement  ......        $35.99 

Barrels 111-00 

Cooperage 46.25 

Cleaning:  and  repacking  cement      ....        593.88 

$787.12 

Credit  allowed 10.30 


With  interest  on $776.82 

from  Oct.  24,  1889,  to  date 86.45 

is  in  all  the  sum  of $863.27 

Eight  hundred  and  sixty-three  ^Vo  dollars  at  the  date  of  this  report. 
All  which  is  respectfully  submitted. 

Dated  September  2,  1891.  -> 

U.  S.  Commissioner. 


Form  XXI. — Exceptions  to  Commissioner's  Report. 

The  claimants  except  to  the  Commissioner's  report  herein,  for  the 
following  reasons :  — 

First.  Because  he  has  reported  that  the  libellant  was  entitled  to  the 
value  of  the  charter  money  of  the  C.  as  well  as  to  $880.00  for  the  use 
of  the  M.  for  eight  days,  during  which  the  M.  was  employed,  whereas 
he  should  have  allowed  for  those  days  only  the  amount  paid  the  INI. 

Second.  Because  he  has  allowed  the  libellant  the  full  amount  of  the 
charter  money  of  the  C,  when  the  evidence  shows  that  no  charter 
money  was  lost  by  reason  of  the  C.  being  damaged. 
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TJiird.   Because  he  has  allowed  for  a  new  wheel  of  the  C. 

Fourth.  Because  he  has  reported  that  the  libellants  are  entitled 
to  recover  $3031.11  for  repairs. 

Fifth.  Because  he  has  reported  that  the  libellants  are  entitled  to 
recover  $3081.52  for  demurrage. 

Sixth.  Because  he  has  reported  that  the  libellants  are  entitled  to 
recover  the  sum  of  $7107.03. 

Seventh.  Because  he  has  adopted  an  erroneous  rule  of  damages 
and  has  allowed  more  than  the  market  value  of  the  C.  during  the 
detention. 

Eighth.  Because  he  has  allowed  to  the  libellants  for  demurrage 
more  than  they  actually  lost,  viz.,  more  than  the  expense  incurred 
by  them  in  performing  the  various  charters  of  the  C. 

Ninth.  Because  he  has  not  adopted  the  principle  of  restitutio  in 
integrum,  but  by  his  report  has  held  that  the  libellants  could  make  a 
profit  out  of  the  disaster. 


CLaimanVs  Proctor. 


Form  XXII.  —  Final  Decree  in  Admiralty. 

At  a  stated  term,  &c.     Pres- 
ent: ,  Judge. 

John  Smith  and  Thomas  Brown,  Libellants, 

against 
The  R.  I.  Steamboat  Company,  Respondent. 

This  cause  having  been  heard  on  the  pleadings  and  proofs  of  the 
respective  parties,  and  having  been  argued  by  the  respective  advo- 
cates, now  on  motion  of  D.  &  F.,  proctors  for  the  libellants,  it  is 
ordered,  adjudged,  and  decreed  that  the  libellants  above  named  re- 
cover herein  against  the  respondent  above  named  the  sum  of  $5000, 
with  interest  thereon  from  the  9th  day  of  Januaiy,  1889,  amounting 
to  $725,  and  costs,  taxed  at  the  sum  of  $112.67,  making  in  all  the  sum 
of  $5837.67. 

And  it  is  further  ordered,  adjudged,  and  decreed  that,  unless  this 
decree  be  satisfied,  or  proceedings  thereon  be  sta5'ed  on  appeal,  within 
the  time  limited  and  prescribed  b}^  the  rules  and  practice  of  this  court, 
the  libellants  have  execution  to  satisfy  this  decree,  and  the  stipulators 
for  costs  in  behalf  of  the  respondent  cause  the  engagements  of  llieir 
stipulation  to  be  pcrforiTied. 

VOL.  II.  —  31 
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Form  XXIII.  —  Final  Decree  in  Admiralty. 

At  a  stated  term  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
New  York,  held  at  the  Court  Rooms  in  the 
City  of  New  York  on  the  3d  day  of  April, 
1891. 
Present  :  Honorable  Addison  Brown,  Judge. 

The  Steam  Towage  Company,  Libeilant,\ 

against  ' 

The  Schooner  Sakah,  hek  tackle,  etc.  j 

John  Smith,  Claimant.  \ 

This  cause  having  come  on  to  be  beard  upon  the  pleadings  and  proofs 
adduced  by  the  respective  parties,  and  having  been  argued  by  the  re- 
spective advocates,  now  on  motion  of  D.  &  F.,  proctors  for  the  claimant, 
it  is  ordered,  adjudged,  and  decreed  that  the  libel  herein  be  and  the 
same  hereb}-  is  dismissed  with  costs,  and  it  is  further  ordered,  adjudged, 
and  decreed  that  John  Smith,  the  claimant  above  named,  recover  herein 
against  the  libellant  the  sum  of  sixtj'-eight  -^^^  dollars  costs  as  taxed. 

And  it  is  further  ordered  that,  unless  this  decree  be  satisfied  or  an 
appeal  be  taken  therefrom  within  the  time  limited  and  prescribed  by 
law  and  the  rules  and  practice  of  this  Court,  the  stipulators  for  costs 
on  the  part  of  the  libellant  cause  the  engagements  of  their  stipulation 
to  be  fulfilled,  or  show  cause  within  four  days  thereafter  why  execution 
should  not  issue  against  their  goods,  chattels,  and  lands,  to  satisfy  this 
decree. 

Addison  Brown. 


Form  XXIV.  —  Final  Decree  in  Admiralty. 

At  a  stated  term  of  the  District  Court,  etc. 
Present  :  Hon.  ,  Judge. 

JoHx  Smith 

against 

The  Steamboat  X.,  her  engines,  etc., 

AND  the  Steam-tug  Y.,  her  engines,  etc 

The  report  of  the  commissioner  to  whom  it  was  referred  to  ascertain 
the  damages  sustained  by  the  libellant  by  reason  of  the  matters  set 
forth  in  the  libel  having  been  filed,  wherefrom  it  appears  that  such 
damages  amount  to  the  sum  of  three  thousand  dollars,  and  exceptions 
to  said  report  having  been  filed  on  the  part  of  the  libellant  and  both  the 
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claimants,  and  such  exceptions  having  been  overruled,  now,  on  motion 
of  D.  &  F.,  proctors  for  the  libellants,  it  is 

Ordered  that  said  report  be,  and  the  same  hereb}-  is,  in  all  respects 
confirmed  ;  and  it  is  further  ordered,  adjudged,  and  decreed  that  the 
libellant  recover  herein  as  damages  said  sum  of  three  thousand  dollars, 
and  as  interest  thereon  from  the  date  of  said  report  the  sum  of  one  hun- 
dred dollars,  and  as  costs  the  sum  of  two  hundred  dollars,  making  m 
all  the  sum  of  thirty-three  hundred  dollars,  for  whicli  sum  said  steam- 
boat X,  and  said  steam-tug  Y.,  their  engines,  etc.,  are  hereby  con- 
demned. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  as  between 
said  steamboat  and  said  steam-tug  the  amount  so  adjudged  to  the  libel- 
lant with  the  accruing  interest  and  charges  be  paid  by  the  respective 
claimants  of  said  vessels  in  equal  moieties,  and  that  any  portion  of 
either  of  such  moieties  which  the  libellant  shall  not  be  able  to  collect 
from  or  enforce  against  either  said  steamboat  or  said  steam-tug,  or  their 
respective  claimauts,  shall  be  collected  from  or  enforced  against  the 
other. 

And  it  is  further  ordered,  adjudged,  and  decreed  that,  unless  this 
decree  be  satisfied  or  proceedings  thereon  be  stayed  on  appeal  within 
the  time  and  in  the  manner  prescribed  by  the  rules  and  practice  of  this 
Court,  the  stipulators  for  costs  and  value  on  the  part  of  said  vessels 
cause  the  engagements  of  their  stipulations  to  be  performed,  or  show 
cause  within  the  time  prescribed  by  law  why  execution  should  not  issue 
against  their  goods,  chattels,  and  lands  to  satisfy  this  decree. 


Form  XXV.  —  Final   Decree   in   Admiralty   for   Summary   Judg- 
ment  ON   Bond   to   Marshal. 

At  a  stated  term,  etc.     Present : 

Hon.  ,  Judge. 

John  Smith  ^ 

against  [ 

The  Stp;amboat  X.,      ( 

AND  the  Steam-tug  Y.  J 

On  reading  and  filing  the  report  of  A.  B.,  to  whom  it  was  referred  to 
ascertain  the  damages  sustained  by  the  libellant,  whereby  there  is  re- 
ported due  the  libellant  as  such  damages  the  sum  of  $3000,  and  the 
time  to  file  exceptions  to  said  report  having  expired,  and  no  exceptions 
thereto  having  been  filed,  now  on  motion  of  D,  &  F.,  proctors  for  the 
libellant,  it  is 
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Ordered  that  said  report  be  in  all  things  confirmed,  and  that  the 
libellant  recover  herein  against  the  steamboat  X.,  said  sum  of  $3000 
reported  due  as  aforesaid,  with  SlOO  interest,  and  $200  costs,  making 
in  all  the  sum  of  83300,  and  that  said  steamboat  X.,  her  engines, 
etc.,  be  condemned  therefor.* 

And  it  is  further  ordered,  adjudged,  and  decreed  that  in  pursuance 
of  the  Act  of  Congress  passed  March  3,  1847,  a  summarj- judgment  be 
and  the  same  hereby  is  entered  against  R.  S.,  principal,  and  G.  H.,  and 
J.  K.,  sureties,  on  their  bond  given  on  the  discharge  of  said  steamboat 
from  custody,  for  the  sum  of  S6000,  the  amount  of  their  said  bond. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the  libel  herein 
be  dismissed  as  against  the  steam-tug  Y.,  with  costs,  and  that  M.  N., 
claimant  of  said  steam-tug,  recover  herein  against  the  libellant  the  sum 
of  $75  costs. 

And  it  is  further  ordered,  adjudged,  and  decreed  that,  unless  this  de- 
cree be  satisfied  or  proceedings  thereon  stayed  on  appeal  within  the  time 
and  in  the  manner  prescribed  b}'  the  rules  and  practice  of  this  Court, 
the  libellant  have  execution  to  enforce  satisfaction  of  this  decree  as 
against  said  steamboat  X.,  and  the  stipulators  for  costs  on  the  part  of 
the  libellant  cause  the  engagements  of  their  stipulation  to  be  performed, 
or  show  cause  why  execution  should  not  issue  against  their  goods, 
chattels,  and  lands  to  enforce  satisfaction  of  this  decree  as  against  the 
libellant. 


Form  XXVI.  —  Final   Decree  and  Order  of  Sale  in  Admiralty. 

At  a  stated  terra,  &c.     Present: 
Hon.  ,  Judge. 

[Title] 
[same  as  last  form  to  *.] 

*  And  it  is  further  ordered  that  the  Clerk  of  this  Court  issue  a  writ 
of  venditioni  exponas  to  the  Marshal  of  the  District,  for  the  sale  of 
said  steamboat  X.,  returnable  at  the  October  Term,  the  Marshal  giving 
six  days'  notice  of  sale,  pursuant  to  law. 

And  it  is  further  ordered  that  out  of  the  proceeds  of  the  sale  of  the 
said  vessel,  when  paid  into  the  Registr}'  of  the  Court,  the  Clerk  of  this 
Court  pay  to  the  libellant  or  his  proctor  the  amount  reported  due,  to- 
gether with  his  taxed  costs. 

And  it  is  further  ordered  that,  unless  an  appeal  be  taken  from  this 
decree  within  the  time  limited  and  prescribed  by  the  rules  and  practice 
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of  this  Court,  the  Clerk,  after  deducting  the  taxed  costs  of  the  officers 
of  Court,  distribute  the  proceeds  iu  satisfaction  of  this  decree,  subject 
to  all  priorities  as  they  now  exist. 


Form  XXVII.  —  Notice  of  Appeal  in  Admiralty. 

District  Court  of  the  U/dted  States  for  the  Southern  District  of 

New  York. 

A.  B.,  Libellant  and  Appellant, 

against 

The  Schooner  Sarah,  her  tackle,  etc. 

M.  N.,  Claimant  and  Appellee. 

Sirs  :  Take  notice  that  the  libellant  above  named  hereb}-  appeals  to 
the  United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit  from 
the  final  decree,  entered  herein  June  23rd,  1891. 

Dated,  N.  Y.,  July  3rd,  1891. 

Yours,  &c., 


Proctors  for  Libellant  and  Appellant. 

To , 

Proctors  for  Claimant  and  Appellee. 
Samuel  H.  Lyman,  Esq. 

Clerk  of  the  District  Court  of  the  United  States  for  the  S.  D.  ofN.  Y. 


Form  XXVIII.  —  Petition  of  Appeal. 
United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit. 

A.  B.,  Libellant  and  Appellant,  '\ 

against  I 

The  Schooner  Sarah,  her  tackle,  etc.  f 

M.  N.,  Claimant  and  Appellee.  I 

To  the  Honorable  United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit: 

The  petition  of  A.  B.,  the  libellant  herein,  respectfully  shows  as  fol- 
lows :  — 

1.  On  or  about  December  Gth,  1890,  the  libellant  filed  a  libel  in  the 
District  Court  of  the  United  States  for  the  Southern  District  of  New 
York  against  the  above  named  schooner,  in  a  cause,  civil  and  maritime, 
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to  recover  the  sum  of  $1,000  for  damages  alleged  to  be  due  the  libellant 
from  said  schooner,  with  interest  and  costs,  as  bj'  reference  to  said 
libel  will  more  full}'  appear. 

2.  On  or  about  January-  20th,  1891,  tlie  claimant  dul}'  appeared  and 
filed  his  answer  to  said  Ubel,  praying  that  the  libel  be  dismissed  with 
costs,  as  by  reference  to  said  answer  will  more  full}-  appear. 

3.  In  March,  1891,  said  cause  came  on  for  hearing  before  the 
Honorable  Addison  Brown,  Judge  of  said  District  Court,  and  such  pro- 
ceedings were  had  that  on  April  Jird,  1891,  a  final  decree  was  made 
and  entered  in  said  suit,  whereby'  it  was  adjudged  that  the  libel  be  dis- 
missed and  that  the  claimants  recover  the  sum  of  $08.28  as  costs. 

4.  The  above  named  libellant  and  appellant  is  advised  and  insists 
that  said  final  decree  is  erroneous,  in  that  it  does  not  decree  pa3'ment 
of  the  libellant's  claim  with  interest  and  costs. 

5.  For  this  and  other  reasons  the  above  named  libellant  and  appellant 
appeals  from  said  final  decree  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit,  and  on  said  appeal  intends  to  seek  a  new 
decision  on  the  law  and  on  the  facts,  upon  the  pleadings  and  proofs  in 
said  District  Court,  and  upon  new  pleadings  and  proofs  to  be  introduced 
in  this  court,  and  pra3's  that  the  record  and  proceedings  aforesaid  may 
be  returned  to  the  United  States  Circuit  Court  of  Appeals  for  the  Second 
Circuit,  and  that  said  decree  may  be  reversed  and  the  libellants  be  de- 
creed payment  of  their  claim  with  interest  and  costs  in  the  Disti'ict 
Court  and  in  this  Court. 

Dated,  N.  Y.,  July  17th,  1891.  S.  «&  G. 

Proctors  for  Appellants. 


Form  XXIX.  —  Order  for  Mandate  in  Admiralty. 

At  a  stated  term  of  the  United  States  Circuit  Court  of 

Appeals  for  the  Seconrl  Circuit,  held  in  the  Court 

Rooms  in  the  city  of  New  York,  ou  the  day  of 

%  December,  1891. 

Present:  Honorable  William  J.  Wallace  and  Honorable  E.  Henry  L.\- 

COMBE,  Judges. 

[Title.] 

This  cause  having  come  on  to  be  heard  on  appeal  from  the  decree  of 
the  District  Court  of  the  United  States  for  the  District  of  Connecticut, 
entered  herein  1801,  now,  on  motion  of  D.  &  F..  proctors  for 

the  libellant  and  appellant,  it  is 

Ordered  that  said  decree  be,  and  the  same  hereb}'  is,  reversed,  with 
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costs  of  this  Court,  and  that  the  costs  of  the  District  Court  be  appor- 
tioned, and  that  a  mandate  issue  to  said  District  Court  directing  said 
court  to  proceed  in  accordance  with  the  opinion  of  this  Court. 


FoKM  XXX.  —  Mandate  in  Admiralty. 

United  States  of  America,  ss: 

The  President  of  the  United  States  of  America,  to  the  Honorable 

the  Judye  of  the  District  Court  of  the  United  States  for  the  [seal] 

Southern  District  of  A^eio  York. 

Greeting  :  Whereas,  lately  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  before  you,  in  a  cause 
between  J.  S.,  libellant  and  appellee,  and  the  steamship  X.,  whereof 
A.  B.  is  claimant  and  appellant,  wherein  the  decree  of  said  Court  is  in 
the  words  and  figures  following,  viz  :  [Here  state  substance  of  decree 
of  District  Court]  as  bj'the  inspection  of  the  transcript  of  the  record  of 
the  said  Court,  which  w\as  brought  into  the  United  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit  by  virtue  of  an  appeal  taken  out  by 
said  A.  B.,  agreeabh'  to  the  Act  of  Congress  in  such  case  made  and 
provided,  full}'  and  at  large  appears  : 

And  whereas,  in  the  present  term  of  October,  in  the  yea.v  of  our  Lord 
one  thousand  eight  hundred  and  ninety-one,  the  said  cause  came  on  to 
be  heard  before  the  said  United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit,  on  the  said  transcript  of  record,  and  was  argued 
b}'  counsel : 

On  consideration  whereof  it  is  now  here  ordered,  adjudged,  and  decreed 
by  this  Court  that  the  decree  of  the  District  Court  be,  and  the  same 
hereby  is,  affirmed,  with  the  costs  of  this  Court,  amounting  to  the  sum 
of  $42.25. 

You,  therefore,  are  hereby  commanded  that  such  further  proceedings 
be  had  in  said  cause,  in  conformit}-  with  tlie  opinion  of  this  Court,  as 
according  to  right  and  justice  and  the  laws  of  the  United  States  ought 
to  be  had,  the  said  appeal  notwithstanding. 

Witness  the  Honorable  Melville  W.  Poller,  Chief  Justice  of  the 
Supreme  Court  of  the  United  States,  the  twenty-fourth  day  of  Decem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-one. 
John  A.  Shields, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit. 

Costs  of  Clerk    . ^12.00 

Printing  record        .......  4.35 

Attorney 25.00 

^42.25 
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Form  XXXI.  —  Final  Decree  on  Mandate  in  Admiraltt. 

At  a  stated  term  of  the  District  Court,  etc. 
Present:  Honorable  ,  Judge. 

[Title.] 

The  decree  of  this  court  entered  herein  Jul}'  7,  1891,  having  been 
affirmed  on  appeal  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit,  as  appears  from  the  mandate  of  said  court  filed 
herein  December  12,  1891,  now,  on  motion  of  D.  &  F.,  proctors  for 
the  libellant  and  appellee,  it  is 

Ordered,  adjudged,  and  decreed  that  the  libellant  above  named 
recover  herein  the  sum  of  $  ,  damages,  and  the  further  sum  of 

$  ,  interest  thereon  from  the  date  of  the  report  of  the  commissioner 
herein,  and  the  further  sum  of  S  ,  costs  of  this  court,  and  the  fur- 
ther sum  of  $42.25  costs  of  said  Court  of  Appeals,  making  in  all  the 
sum  of  $  ,  for  which  sum  the  above-named  vessel,  her  tackle, 

etc.,  are  hereby  condemned. 

And  it  is  further  ordered,  adjudged,  and  decreed  that  the  stipulators 
for  costs  and  value  on  the  part  of  the  claimant  and  the  sureties  on  the 
bond  given  on  appeal  herein  cause  the  engagements  of  their  stipulations 
and  bond  to  be  performed,  or  show  cause  why  execution  should  not 
issue  against  their  goods,  chattels,  and  lauds  in  satisfaction  hereof. 


Form  XXXII.  —  Libel  or  Petition  for  Limitation  of  Liabilitt. 

To  the  Honorable  Addison  Brown.  Judge  of  the  District  Court  of  the   United 
States  for  the  Southern  District  of  New  York: 

The  libel  and  petition  of  the  T.  Steamship  Company,  owner  of  the 
.steamship  D.,  in  a  cause  of  action,  civil  and  maritime,  respectfulh^ 
shows :  — 

First.  Your  petitioner  is  a  corporation  duh'  created  and  organized 
by  and  under  the  laws  of  the  kingdom  of  ,  having  its  principal 

office  at  ,  and  owns  and  runs  a  line  of  steamships  for  the 

carriage  of  cargo  and  passengers  between  German  ports  and  the  port 
of  New  York,  known  as  the  T.  line.  At  the  times  hereinafter  men- 
tioned 3'our  petitioner  was  the  owner  of  said  steamship  D.,  which  was 
engaged  in  the  business  of  carriage  of  cargo  and  passengers  in  said  line 
as  aforesaid. 


ADMIKALTY   FOEMS.  1219 

Second.  On  the  20th  day  of  March,  1889,  said  steamship  D.,  having 
on  board  a  large  general  cargo  and  about  500  passengers,  and  being 
full}-  manned  with  a  large  and  competent  crew,  under  command  of  an 
experienced  master  with  a  full  corps  of  efficient  officers,  left  the  port 
of  H.  bound  on  a  voyage  to  New  York  via  the  ports  of  C.  and  D. 
After  touching  at  said  ports,  and  taking  on  more  passengers  and  cargo 
and  ship's  coals,  said  steamship  left  D.  for  New  York  on  March  2Gth, 
passing  Dennis  Head  on  the  27th,  and  through  Pentland  Frith  on  the 
following  day,  whence  all  went  well  with  said  vessel  until  the  2d  of 
April,  when  a  storm  came  up,  and  for  two  days  the  vessel  labored 
heavily  in  the  seas.  On  the  morning  of  the  4th  the  high  seas  con- 
tinued, and  finally',  at  3.30  p.  m.,  when  in  latitude  46°  28'  and  longi- 
tude 40°  6',  a  shock  was  felt  throughout  the  ship.  The  engines  were 
stopped  instantly,  and  upon  investigation  it  was  found  that  the  stern 
section  of  the  propeller  shaft  had  broken  in  the  stern  tube,  and  that  at 
the  same  time  the  stern  bulkhead  was  broken  into  and  rivets  started, 
letting  in  a  large  quantity  of  water.  All  the  pumps  were  worked,  the 
sails  set.  The  pumps  were  kept  going,  but  were  unable  to  keep  the 
water  under  control.  The  pumps  were  worked  hy  steam,  and  the  other 
compartments  of  the  vessel  kept  empt}' ;  but  the  water  continued  to 
rise  in  the  engine-room.  A  portion  of  the  cargo  was  jettisoned  without 
avail.  The  water  in  the  after  hold  rose  to  a  depth  of  three  feet.  The 
sea  was  still  high.  The  storm  continued,  and  the  steamer  labored 
heavily,  and  began  noticeably'  to  settle  lower  aft. 

At  daylight  on  the  Gth  of  April  the  steamship  M.  was  sighted.  She 
promptly  offered  assistance.  Her  cbmmander  undertook  to  tow  the  D. 
to  the  nearest  land,  which  was  the  Azores.  The  M.  accordingl}'  began 
towing.  The  leak  in  the  D.  increased  so  rapidly  that  at  11a.  m.  her 
passengers  were  begun  to  be  transferred  to  the  M.,  which  was  con- 
cluded at  4  p.  M.  The  captain  of  the  M.  then  declined  to  tow  the  D. 
longer,  after  the  passengers  had  been  transferred  ;  and  as  the  leak  was 
increasing,  the  captain  and  crew  of  the  D.  were  compelled  for  their  own 
safet}"  to  abandon  the  vessel,  wliich  was  done  ;  and  thereafter  said  ves- 
sel, together  with  all  her  tackle,  apparel,  boats,  and  appurtenances  has 
become  a  total  loss,  and  no  freight  monej-s  have  been  earned,  paid,  or 
received  therefrom. 

Said  accident  happened,  and  the  loss,  damage,  injury,  and  destruc- 
tion above  set  forth  were  occasioned,  done,  and  incurred  without  fault 
or  privity  or  knowledge  of  ^-our  petitioner,  and  without  the  fault  of 
any  of  its  officers,  agents,  or  servants,  but  were  due  solel}'  to  perils  of 
the  seas. 

Fourth.  Nevertheless  certain  persons  claiming  to  have  been  passen- 
gers on  said  vessel,  and  persons  claiming  to  have  lost  passengers'  hig- 
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gage  or  baggage  upon  the  D.,  have  ah'ead}*  brought  suit  against  5'our 
petitioner,  and  other  suits  are  threatened.  On  the  6th  day  of  May, 
1889,  one  X.  Y.  commenced  an  action  against  your  petitioner  in  the 
Supreme  Court  of  the  State  of  ISTew  York  for  the  City  and  County  of 
Xew  York,  within  the  Southern  District  of  New  York,  to  recover 
damages  for  alleged  loss  or  destruction  of  luggage  upon  said  steam- 
ship ;  and  said  action  is  still  pending,  the  plaintiff's  attorney  being 
J.  S.,   Esq.,  whose  office  is  at  ,  in  the  City 

of  New  York.  Your  petitioner  desires  to  contest  its  liability-  for 
the  loss,  destruction,  damage,  and  injur}-  occasioned  by  said  accident, 
and  also  to  claim  the  benefit  of  the  limitation  of  liability  provided 
in  the  third  and  fourth  sections  of  the  Act  of  Congress,  entitled  "An 
Act  to  limit  the  liabilit}-  of  ship-owners  and  for  other  purposes," 
passed  March  3, 1851,  now  embodied  in  §§  4283  to  4285  of  the  Revised 
Statutes,  and  the  various  statutes  in  addition  thereto  and  amendatory 
thereof,^  [and  is  read}'  and  willing  to  transfer  any  interest  or  spes 
recuperandi  in  the  steamship  D.  for  the  benefit  of  all  such  claimants 
to  a  trustee  to  be  appointed  b}-  this  Honorable  Court,  although,  as  this 
petitioner  is  advised  and  believes,  said  steamship  D.  and  her  freight 
money's,  and  her  tackle  and  apparel,  are  now  and  have  been  a  total  loss.] 

Fifth.  Your  petitioner  further  states  the  facts  and  circumstances 
b\'  reason  of  which  exemption  from  liabilit}'  is  claimed,  as  follows,  in 
addition  to  the  facts  hereinbefore  alleged :  — 

That  the  said  steamship  D.  was  in  all  respects  sound,  staunch,  and 
seaworthy,  and  properly-  manned  and  equipped,  and  provided  for  the 
V03age  in  which  she  was  engaged,  and  under  command  of  proper  and 
suitable  officers. 

That  said  accident  occurred  through  no  fault  or  negligence  on  the 
part  of  the  persons  on  board  of  or  having  charge  of  the  navigation  of 
the  said  steamship  D.,  but  was  wholh*  due  to  the  perils  of  the  seas,  the 
severity  of  the  storm,  and  the  action  of  the  elements  in  breaking  the 
shaft  of  said  steamer  within  the  stern  tube,  whereby  the  stern  bulkhead 
was  broken  and  started  and  a  leak  made  so  that  it  became  impossible 
to  repair  her,  which  finally  caused  her  to  be  abandoned  b}'  her  passen- 
gers, officers,  and  crew. 

That  said  steamship  D.  has  not  been  liliolled  or  arrested  in  an}' 
court  to  answer  for  saiil  loss  or  destruction,  but  that  the  owners  liave 
been  sued  within  the  Southern  District  of  New  York,  as  aforesaid. 

1  Or  in  case  of  an  appraisement,  "  and  to  that  end  desires  an  appraisement  to  be 
liad  of  tlie  amount  or  valne  of  its  interest  in  said  steamship  in  the  condition  in  wliich 
she  was  after  said  accident  and  damajje  on  ,  1889,  and  of  her  freight  then 

pending  ;  and  for  that  purpose  your  petitioner  asl<s  tliat  said  steamship  be  examined 
and  her  value  ascertained  by  a  comini:ssioner  of  tlie  Circuit  Court,  or  by  such  otlier 
means  as  the  court  sliall  direct." 
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That  your  petitioner  is  ignorant  of  the  amount  of  the  losses  and  in- 
juries suffered  b}'  the  several  freightei's  and  owners  of  merchandise 
upon  said  voyage. 

"Wherefore  your  petitioner  pra3-s  that  this  Honorable  Court  ^  will 
issue  a  monition  against  all  persons  claiming  damages  for  anj'  loss,  de- 
struction, damage,  or  injury  occasioned  bj'  said  accident,  citing  them  to 
appear  before  this  court  and  make  due  proof  of  their  respective  claims, 
at  a  time  to  be  therein  named  ;  as  to  all  which  claims  3'our  petitioner  will 
contest  its  liabilitj- ,  independently  of  the  limitation  of  liabilitj-  claimed 
under  the  act  and  statute  aforesaid. 

Also  that  the  Court  will  designate  a  commissioner  before  whom  proof 
of  all  claims  presented  in  pursuance  of  such  monition  shall  be  made  ; 
and  that,  upon  the  coming  in  of  the  report  of  said  commissioner  and 
upon  the  hearing  of  the  cause,  if  it  shall  appear  that  the  petitioner  is 
not  liable  for  such  loss,  damage,  destruction,  and  injury,  it  may  so 
finally  be  decreed  b}-  this  Court.  And  that  in  the  mean  time  and  until 
the  final  judgment  of  the  Court  shall  be  rendered  herein,  this  Court  will 
make  an  order  restraining  the  further  prosecution  of  all  and  an}-  suit  or 
suits  against  the  petitioner,  in  respect  to  any  such  claim  or  claims,  par- 
ticularl}'  by  the  said  X.  Y.,  who  brought  suit  in  the  Supreme  Court  of 
the  State  of  New  York  as  hereinbefore  specified  ;  and  the  petitioner 
will  ever  praj',  etc. 


Form  XXXIII.  —  Order  for  transfer  to  Trustee, 

At  a  stated  term  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Kew  York, 
held  at  the  United  States  Coiu't  Rooms  in  the 
City  of  New  York  on  the  25th  day  of  June, 
1889. 
Present:  Honorable  Addison  Brown,  District  Judge. 

In  the  Matter  of  the  Petition  of  the  ^ 
T.  Steamship  Company  as  owner  of  \ 
the  late  Steamship  D.  \ 

Upon  reading  and  filing  the  libel  and  petition  of  the  T.  Steamship 
Company  as  owner  of  the  late  steamship  D.,  showing  that  it  has  been 
sued  as  such  owner  by  one  X.  Y.,  claiming  to  have  been  owner  of  cer- 

1  In  case  of  appraisement,  liere  insert  "  will  be  pleased  to  cause  due  appraisement 
to  be  had  of  tlie  value  of  said  steamship  D.  in  the  condition  in  which  she  was  imme- 
diately alter  said  accident,  and  is  now,  and,  upon  the  ascertainment  of  said  value, 
make  an  order  for  payment  thereof  into  court,  or  for  the  giving  of  a  stipulation,  with 
sureties,  for  payment  thereof  into  court  whenever  the  same  shall  be  ordered  and." 
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tain  passengers'  baggage  lost  and  destroyed  on  said  vessel  at  the  time 
of  the  abandonment  of  said  steamship  on  the  6th  daj-  of  April,  1889,  to 
recover  for  such  loss,  destruction,  damage,  and  injury  ;  and  that  other 
actions  are  threatened  against  said  petitioner,  and  that  the  whole  value 
of  said  vessel  and  her  freight  has  been  totally-  lost,  and  that  the  same  is 
therefore  not  sufficient  to  make  compensation  to  each  of  the  freighters 
and  owners  therefor ;  and  that  such  loss,  destruction,  damage,  and  in- 
jur}' was  done,  occasioned,  and  incurred  without  the  privity  or  knowl- 
edge of  such  owner,  and  that  said  petitioner  desires  to  claim  the  benefit 
of  the  limitation  of  liabilit}^  provided  for  in  the  third  and  fourth  sections 
of  the  Act  of  Congress,  entitled  "  An  Act  to  limit  the  liability  of  ship- 
owners and  for  otlier  purposes,"  passed  March  3,  1851,  now  embodied 
in  §§  4283  to  4285  of  the  Revised  Statutes,  and  the  various  statutes  in 
addition  thereto  and  amendatory  thereof,  and  also  to  contest  its  liabilit}- 
and  the  liability  of  said  vessel  for  said  loss,  destruction,  damage,  and 
injury,  independently  of  the  limitation  of  liabilit}'  claimed  under  said 
Act,  said  libel  and  petition  also  stating  the  facts  and  circumstances  on 
which  such  exemption  from  and  limitation  of  liabilit}'  are  claimed,  and 
praying  proper  relief  in  the  premises  in  that  behalf,  and  the  said  owner 
having  elected  to  make  a  transfer  as  hereinafter  provided, 

It  is  hereby  ordered,  in  conformity  with  said  Act  of  Congress  and  the 
statutes  amendatory  thereof  and  the  Rules  of  the  Supreme  Court  of  the 
United  States  made  in  pursuance  thereof,  that  said  T.  Steamship  Com- 
pany  transfer  its  interest  in  the  late  steamship  D.  and  her  freight  for  the 
said  voyage,  for  the  benefit  of  all  such  claimants,  to  Samuel  H.  L^-man, 
Esquire,  of  the  City  of  New  York,  who  is  hereby  appointed,  pursuant  to 
the  provisions  of  the  fourth  section  of  said  act,  to  be  trustee  for  the 
person  or  persons  who  may  prove  to  be  legallj'  entitled  thereto. 

Addison  Brown. 


Form  XXXIV.  —  Transfer  to  Trustee. 

District  Court  of  the  United  States  for  the  Southern  District  of 

New  York. 

In  the  Mattkr  of  thk  Petitiox  of  the"^ 
T.  Steamship  Company  as  owner  of  I 
THE  Steamship  D.,  for  Limitation  of  [ 
Liability.  J 

Whereas  a  petition  has  been  filed  l)y  the  above  named  petitioner  as 
owner  of  the  late  steamsliip  D.  praying  for  a  limitation  of  its  liabiHty 
in  respect  of  such  vessel ;  and  whereas,  by  an  order  duly  made  herein, 


ADMIEALTY   FORMS.  1223 

Samuel  H.  Lyman,  Esq.,  has  been  appointed  trustee,  to  whom  the  peti- 
tioner's interest  in  said  steamship  and  lier  freight  is  directed  to  be  trans- 
ferred for  the  benefit  of  the  claimants  tliereto  : 

Noio^  therefore^  in  consideration  of  the  premises,  and  in  compliance 
with  the  said  order  of  this  Honorable  Court,  the  T.  Steamship  Com- 
pan}-  of  above  named,  by  its  agents  thereunto  duly  and 

lawfully  authorized,  in  pursuance  of  the  Act  of  Congress  of  the  United 
States  entitled  "  An  Act  to  limit  the  liability  of  shipowners,  and  for 
otlier  purposes,"  passed  March  3,  1851,  now  embodied  in  §§  4283  to 
•1:285  of  the  Revised  Statutes,  and  the  several  statutes  amendatory  and 
supplemental  thereof,  and  in  compliance  with  the  rules  of  the  Supreme 
Court  of  the  United  States  made  in  pursuance  thereof,  does  hereby 
grant,  assign,  transfer,  and  set  over  absolutely  all  its  right,  title,  inter- 
est, and  property  in  and  to  said  steamship  known  as  the  D.,  her  en- 
gines, boilers,  tackle,  apparel,  and  furniture,  or  any  savings,  remnants, 
or  wreckage  of  said  steamship,  her  engines,  boilers,  tackle,  apparel,  and 
furniture,  and  in  and  to  the  freight  of  the  said  steamsliip  for  her  last 
voyage  in  said  petition  mentioned  whether  now  or  hereafter  obtained, 
unto  Samuel  H.  Lyman,  Esq.,  as  trustee  appointed  by  the  said  order  of 
the  District  Court  as  aforesaid,  to  have  and  to  hold  the  same  to  him  and 
his  successors  for  the  proper  uses  and  offices  of  his  said  office  of  trustee. 
Power  is  hereby  granted  and  conveyed  to  the  said  Samuel  H.  Lyman, 
Esq.,  trustee  as  aforesaid,  and  his  successors  in  office,  to  make  and  en- 
force, by  such  actions  at  law  or  otherwise  as  may  be  necessary,  all 
claims  and  demands  of  said  T.  Steamship  Company  for  said  steamship, 
her  remnants,  and  freight. 

In  witness  whereof  said  T.  Steamship  Company  has  subscribed  these 
presents  by  its  general  agents  for  the  United  States,  at  the  City  of  New 
York,  on  the  twenty-fifth  day  of  June  in  the  year  one  thousand  eight 
hundred  and  eightA'-nine. 
Taken  and  acknowledged  in  the  > 
presence  of  ) 


Form  XXXV.  —  Order  for  Monition. 


At  a  stated  term,  &c.    Present : 
Hon.  District  Judge. 

[title.] 

On  reading  the  libel  and  petition  herein,  verified  and  filed  on  June 
2oth,  1889,  for  limitation  of  the  liability  of  the  petitioner  above-named, 
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and  it  appearing  therefrom  that  the  steamship  D.  broke  her  shaft  and 
was  finalh-  abandoned  at  sea  on  April  6th,  1889,  and  that  said  vessel  and 
the  cargo  thereon  became  a  total  loss  ;  and  said  petitioner,  as  owner  of 
the  D.,  also  contesting  its  liabilit}'  and  the  liability'  of  said  steamship 
for  said  loss,  destruction,  damage,  and  injury,  independent!}'  of  the  lim- 
itation of  liabilitA'  c-^aimed,  and  said  libel  and  petition  having  stated  the 
facts  and  circumstances  by  reason  of  which  exemption  from  and  lim- 
itation of  liability  are  claimed  ;  *  [and  on  reading  the  order  of  this  court 
dated  the  25th  day  of  June,  1889,  whereby  it  has  been  ordered  that  said 
petitioner  transfer  its  interest  in  said  steamship  and  her  freight  for 
the  voyage  in  said  libel  and  petition  mentioned  to  Samuel  H.  Lyman, 
Esquire,  to  act  as  trustee  for  the  person  or  persons  who  may  prOve 
to  be  legally  entitled  thereto,  pursuant  to  the  provisions  of  the  act  of 
Congress  and  the  statutes  amendatory  thereof  in  said  libel  and  peti- 
tion referred  to  ;  and  upon  reading  and  filing  the  instrument  of  transfer 
duly  executed  b}'  said  petitioner  by  its  authorized  agents,  bearing  date 
the  25th  da}'  of  June,  1889,  whereby  it  appears  that  the  petitioner's 
interest  in  such  vessel  and  freight  have  been  transferred  to  such  trus- 
tee, pursuant  to  such  order  and  the  said  statutes  and  the  rules  of  the 
Supreme  Court  of  the  United  States  in  that  behalf;  upon  motion  of 
D.  &  F.,  proctors  for  said  petitioner,]  it  is 

Ordered  that  a  monition  issue,  out  of  and  under  the  seal  of  this  court, 
against  all  persons  claiming  damages  for  an}'  loss,  destruction,  damage, 
or  injury  occasioned  by  the  disaster  to  said  steamship  D.  and  her  sub- 
sequent abandonment  referred  to  in  said  petition,  citing  them  to  appear 
before  this  court  and  make  due  proof  of  their  respective  claims,  at  or 
before  the  10th  day  of  October,  1889,  at  eleven  o'clock  in  tlie  forenoon  ; 
and  Samuel  H.  Lyman,  Esquire,  a  commissioner  of  the  United  States 
Circuit  Court,  is  hereby  designated  as  the  commissioner  before  whom 
such  claims  shall  be  presented  in  pursuance  of  said  monition. 

It  is  further  ordered  tliat  public  notice  of  such  monition  be  given  by 
the  United  States  marshal  for  this  district,  in  a  newspaper,  for  the  space 
of  fourteen  days  and  thereafter  once  in  eacli  week  until  the  lOth  day 
of  October,  1889  ;  and  that  a  copy  of  such  monition  and  of  this  order 
be  personally  served  on  the  attorneys,  proctors,  or  solicitors  of  record 

1  In  case  of  appraisement :  "  and  the  amount  or  value  of  the  interest  of  the  peti- 
tioner in  the  steamship  ,  her  engines,  etc.,  immediately  after  the  accident 
sustained  by  her  on  the  day  of  ,  18  ,  having  been  duly  appraised  at 
the  sum  of  dollars,  as  appears  from  tiie  order  entered  herein  on  the 
day  of  ,  18  ,  and  there  being  no  freiglit  pending  on  the  voyage 
of  said  steamship  ,  on  said  day  of  ,  18  ,  and  the  peti- 
tioner having  duly  given  a  stipulation,  with  sureties,  for  tlie  payment  of  said  amount 
into  court  whenever  the  same  shall  be  ordered,  ami  said  stipidntion  having  been 
duly  approved  by  the  court,  now,  on  motion  of  D.  &  F.,  proctors  for  the  petitioner." 
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for  the  plaintiffs  or  libellants  in  eacli  of  tlie  suits  brought  and  pending 
in  an}'  court  in  the  United  States  against  said  T.  Steamship  Compan}-, 
to  recover  for  an}'  such  damages,  such  service  to  be  made  at  least  one 
month  prior  to  the  said  10th  day  of  October,  1889. 

It  is  further  ordered  that  the  prosecution  of  all  or  any  suit  or  suits, 
actions,  or  proceedings  against  the  T.  Steamship  Company,  in  respect 
of  any  claim  for  damages  for  any  loss,  destruction,  damage,  or  injury 
occasioned  by  said  disaster  to  the  steamship  D.,  or  her  loss  and  aban- 
donment, be,  and  the  same  hereby  is,  restrained. 

It  is  further  ordered  that  any  person  claiming  damages  as  aforesaid, 
who  shall  have  presented  his  claim  to  said  commissioner  under  oath, 
shall  be  at  liberty,  on  or  before  said  last  named  date,  or  within  such 
further  time  as  this  court  may  grant,  to  answer  the  libel  and  petition 
herein,  and  to  contest  the  right  of  the  petitioner  either  to  the  limita- 
tion of  liability  or  exemption  from  liabilit}-,  or  to  both  of  said  reliefs, 
as  praj'ed  for  in  said  petition. 


Form  XXXVI.  —  Monition. 

Southern  District  of  New  York,  ss  : 

The  President  of  the  United  Stales  of  America  to  the  United  States  Marshal  for 
the  Southern  District  of  New  York,  Greeting  : 

Whereas  a  libel  and  petition  was  filed  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  on  the  25th  day 
of  June,  1889,  by  the  T.  Steamship  Company,  as  owner  of  the  steam- 
ship D.,  praying  for  a  limitation  of  its  liability  concerning  the  loss, 
destruction,  damage,  and  injury  occasioned  by  the  disaster  to  and 
abandonment  of  said  steamship  on  the  Gth  day  of  April,  1889,  for  the 
reasons  and  causes  in  said  libel  and  petition  mentioned,  and  praying 
a  monition  of  the  said  Court  in  that  behalf  to  be  issued,  and  thaj;  all 
persons  claiming  damages  for  any  such  loss,  destruction,  damage,  or 
injury  may  be  thereby  cited  to  appear  before  said  Court  and  make  due 
proof  of  their  respective  claims,  and,  all  proceedings  being  had,  that  if 
it  shall  appear  that  the  said  petitioner  is  not  liable  for  any  such  loss, 
destruction,  damage,  or  injury,  it  may  be  so  finally  decreed  by  this 
Court ; 

^  [And  whereas  the  interest  of  the  said  petitioner  in  the  steamship  D. 

1  Or,  "And  whereas  the  v.alue  of  tlie  interest  of  the  said  petitioner  in  said  steam- 
ship has  been  duly  appraised  at  the  sum  of  dollars,  and  there  was  no 
freight  pending  on  the  voyage  of  said  steamship  on  said  day  of  , 
18  ,  and  a  stipulation  for  the  payment  into  court  of  the  value  of  the  interest  of  the 
said  petitioner  in  said  steamship  has  been  given." 
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and  her  freight  then  pending  has  been  duly  transferred  to  Samuel  H. 
Lyman,  Esquire,  as  trustee,  in  compliance  with  the  order  of  this  Court,] 
and  the  said  Court  has  ordered  that  a  monition  issue  against  all  persons 
claiming  damages  for  said  loss,  destruction,  damage,  or  injury,  citing 
them  to  appear  and  make  due  proof  of  their  respective  claims  ; 

You  are  therefore  commanded  to  cite  all  persons  claiming  damages 
for  any  loss,  destruction,  damage,  or  injury  occasioned  by  said  disaster 
to  and  abandonment  of  the  said  steamship,  to  appear  before  said  Court 
and  make  due  proof  of  their  respective  claims  before  Samuel  H.  Lyman, 
Esquire,  a  commissioner  of  the  United  States  Circuit  Court,  at  his 
office,  in  the  United  States  Court  and  Post  Office  Building,  on  or  before 
the  10th  day  of  October,  1889,  at  11  o'clock  in  the  forenoon.  And  what 
j-ou  shall  have  done  in  the  premises  do  you  then  make  return  thereof 
to  this  Court,  together  with  this  writ. 

Witness  the  Honorable  Addison  Brown,  Judge  of  the  said  Court,  at 
the  city  of  New  York,  in  the  Southern  District  of  New  York,  this  25th 
day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eight3--nine,  and  of  our  Independence  the  one  hundred  and  thirteenth. 

Samuel  H.  Lyman,  Clerk.         [seal] 

D.  «feF., 

Proctors  for  Libellant  and  Petitioner. 


Form  XXXVII.  —  Final  Decree  in  Proceedings  for  Limitation  of 
Liability  in  Admiralty. 

At  a  stated  term,  &c.     Present:  The  Honor- 
able ,  District  Judge. 


In  the  matter  of  the  Libel  and  Petition 


OF  I 


1 


the  Steamship  D.,  etc.,  for  limitation 
of  liability.  J 

A  libel  and  petition  of  said  T.  Steamship  Company  having  been  filed 
in  this  Court,  showing  that  it  is  the  owner  of  the  late  steamship  D.,  wliich 
broke  its  shaft  and  was  abandoned  on  the  high  seas,  on  the  6th  day  of 
April,  1889,  resulting  in  the  total  loss  of  said  vessel  with  the  cargo 
laden  thereon  ;  and  it  further  appearing  therefrom  that  at  the  time  of 
filing  said  libel  and  petition  various  actions  were  threatened  b}'  certain 
passengers  thereon,  and  that  one  suit  was  pending  against  the  petitioner 
by  one  X.  Y.  as  plaintiff,  in  the  Supreme  Court  of  the  State  of  New 
York,  in  the  City  and  County  of  Now   York,   witliin  the    Southern 
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District  of  New  York,  to  recover  fur  loss,  damage,  and  destruction 
of  baggage  sliipped  or  put  on  board  said  steauisliip,  and  it  also  ap- 
pearing that  such  loss,  damage,  injury,  and  destruction  of  propert}' 
were  occasioned  without  the  privity  or  knowledge  of  said  petitioner, 
and  that  said  petitioner  desires  to  claim  the  benefit  of  the  limitation 
of  liabilit\-  provided  for  in  the  Act  of  Congress  of  the  United  States 
entitled  "  An  Act  to  limit  the  liability  of  shipowners,  and  for  other 
purposes,"  passed  March  3d,  1851,  now  embodied  in  §§  4283  to  4285 
of  the  Revised  Statutes,  and  the  several  acts  and  statutes  amendator3' 
thereof  and  supplemental  thereto  ;  and  said  petitioner  having  contested 
any  and  all  liability  in  respect  to  said  loss,  destruction,  damage,  and 
injur}'  (independently  of  the  limitation  of  liability  claimed),  and  said 
libel  and  petition  having  stated  tlie  facts  and  circumstances  by  reason 
of  which  exemption  from  liability  is  claimed  ;  and  an  order  of  this 
Court  having  been  made  thereon  dated  the  25th  da}'  of  June,  1889, 
whereby  it  was  ordered  that  the  said  petitioner  transfer  its  interest 
in  said  steamship  and  her  freight  for  the  voyage  in  said  libel  and 
petition  mentioned  to  Samuel  11.  Lyman,  Esquire,  to  act  as  trustee  for 
the  person  or  persons  who  may  prove  to  be  legally  entitled  thereto, 
pursuant  to  the  provisions  of  the  said  Act  of  Congress  of  the  United 
States,  and  the  statutes  amendatory  thereof  and  supplemental  thereto; 
and  the  petitioner  having  duly  complied  with  said  order,  and  having 
made  said  transfer  to  said  trustee,  as  a[)pears  by  the  instrument  of 
transfer  duly  executed  by  said  petitioner  to  said  trustee,  bearing  date 
the  25th  day  of  June,  1889  ;  and  an  order  having  been  also  made 
dated  on  said  25th  day  of  June,  1889,  directing  a  monition  to  issue 
out  of  and  under  the  seal  of  this  Court,  citing  all  persons  claiming 
damages  for  the  loss,  destruction,  damage,  and  injury,  to  appear  before 
this  court  and  make  due  proof  of  their  respective  claims,  with  liberty 
also  upon  making  proof  to  answer  said  libel  and  petition  ;  and  a  monition 
having  been  thereupon,  and  on  the  said  twenty-fifth  day  of  June,  duly 
issued  in  pursuance  of  said  last  mentioned  order,  and  the  said  monition 
having  been  duly  returned  by  IMartin  T.  McMahon,  the  marshal  of  the 
United  States  for  the  Southern  District  of  New  York,  with  proof  of  due 
personal  service  of  said  monition  on  tlie  attorney  of  record  for  X.  Y.,  the 
plaintiff  in  the  suit  brouglit  and  pending  against  said  petitioner,  and 
also  due  proof  of  the  giving  of  due  notice  of  said  monition  by  pub- 
lication in  conformity  with  the  directions  in  said  last  mentioned  order. 
And  on  the  return  of  said  monition  proclamation  having  been  duly 
made  for  all  persons  claiming  damages  for  any  loss,  destruction,  dam- 
age, or  injury  occasioned  by  the  disaster  above  referred  to,  to  appear 
and  present  their  claims,  and  such  answers  or  exceptions  as  they  should 
be  advised,  and  no  person  having  appeared,  and  no  answer  or  excep- 
voL.  II.  —  35 
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tions  having  been  filed,  and  the  default  of  all  persons  having  been  dnlj 
noted.  And  a  report  having  been  duly  rendered  and  filed  by  Samuel  II. 
Lj'man,  Esquire,  commissioner  appointed  in  tliis  proceeding  as  afore- 
said, which  report  bears  date  the  first  day  of  November,  1889,  from 
which  it  appears  tljat  no  claims  have  been  presented  to  him  by  any 
person  or  parties  whatsoever,  and  it  further  appearing  from  said  report 
and  the  testimony  filed  therewith  that  said  steamship  D.  was  lost  and 
abandoned  at  sea  on  April  6th,  1889,  and  that  the  circumstances  of  said 
disaster  have  been  correctly  set  forth  in  the  libel  and  petition  herein, 
and  that  said  loss  and  disaster  were  done  and  occasioned  without  faulty 
privity,  or  knowledge  of  the  petitioner  herein,  or  of  any  of  its  servants, 
but  were  due  solely  to  perils  of  the  seas  ;  and  that  at  the  time  of 
starting  upon  said  voyage  from  H.,  said  steamship  was  in  good  condi- 
tion, and  was  in  every  respect  fully  manned  and  equipped  ;  and  it  being 
also  reported  by  said  commissioner  tliat  the  petitioner  herein  is  entitled 
to  the  benefit  of  the  limitation  of  liability  provided  for  in  the  Act  of 
Congress  of  the  United  States,  entitled  "■  An  Act  to  limit  the  liability 
of  shipowners  and  for  other  purposes,"  passed  March  3rd,  1851,  now 
embodied  in  sections  4283  to  4285  of  the  Revised  Statutes  of  the  United 
States,  and  the  several  acts  and  statutes  amendatory  thereof  and  sup- 
plemental thereto  ;  and  the  said  Samuel  H.  Lyman,  as  trustee,  having 
also  made  and  filed  his  report  as  such  trustee,  wherein  he  finds  and 
reports  that  said  steamship  D.  has  become  a  total  loss,  and  that  nothing 
has  been  received  or  recovered  therefrom,  and  that  no  freight  moneys 
have  been  earned,  paid,  or  received  therefrom,  and  that  nothing  has 
therefore  come  to  him  or  is  recoverable  bj-  him,  as  such  trustee,  and 
said  reports  coming  on  to  be  heard,  now  upon  motion  of  D.  &  F.,  proc- 
tors for  the  petitioner, 

It  is  ordered  that  said  several  reports  of  Samuel  H.  Lyman,  Esquire, 
as  commissioner  and  as  trustee,  be,  and  they  each  are  hereby-,  in  all  things 
confirmed  ;  and  that  the  defaults  of  all  and  ever}'  persons  and  parties 
thereto  be,  and  the  same  herebv  arc,  entered  herein,  and  that  the  allega- 
tions of  said  libel  and  petition  stand  as  confessed  and  admitted. 

It  is  further  ordered,  adjudged,  and  decreed  that  said  i>etitioner,  the 
T.  Steamship  Company,  as  owner  of  the  late  steamship  D.,  is  entitled  to 
the  benefit  of  the  limitation  of  lial)ility  provided  for  in  the  Act  of  Con- 
gress of  the  United  States,  entitled  "  An  Act  to  limit  the  liability  of 
shipowners  and  for  other  purposes,"  passed  INIarch  3rd,  1851,  now  em- 
bodied in  sections  4283  to  4285  of  the  Revised  Statutes  of  tlie  United 
States,  and  the  several  acts  and  statutes  amendator}'  thereof  and  sup- 
plemental thereto. 

And  it  is  further  ordered,  adjudged,  and  decreed  tliat  said  libcllnnt 
and  petitioner  be,  and  it  hereby  is,  forever  discharged  from  all  and 
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eveiy  claim  or  deranncl  arising  from  or  growing  out  of  said  disaster  to 
the  said  steamship  D.,  or  out  of  the  loss  and  abandonment  of  said 
vessel,  and  the  loss  or  injury  to  any  cargo,  property,  effects,  and  goods 
then  laden  thereon. 

It  is  further  ordered  that  said  X.  Y.,  his  agents,  attornej's,  proctors, 
and  counsel,  refrain  from  the  further  prosecution  of  said  action  begun 
by  him  against  the  petitioner  to  recover  for  tlie  loss,  destruction,  and 
injur}'  as  aforesaid. 

It  is  furtlier  ordered  that  all  other  persons  whomsoever  claiming,  or 
who  may  hereafter  claim,  for  any  loss,  destruction,  damage,  or  injury 
occasioned  by  said  disaster  to  the  steamship  D.,  or  by  her  loss  and 
abandonment,  be,  and  the  same  hereb}'  are,  perpetually  restrained  and 
enjoined  from  bringing,  commencing,  or  instituting,  or  further  prose- 
cuting any  suit  or  suits  or  proceedings  whatever,  upon  any  cause  of 
action  whatsoever,  against  the  T.  Steamship  Compan}-,  for  any  loss, 
damage,  or  injury,  done,  suffered,  or  occasioned  b\-  reason  of  the  loss 
and  abandonment  of  said  steamship  D.,  as  aforesaid. 

And  it  is  further  ordered  that  this  decree  be  served  within  the  South- 
ern District  of  New  York,  in  the  usual  manner,  and  witiiin  any  district 
or  districts  of  the  United  States  other  than  the  Soutliern  District  of 
New  York,  b\'  the  United  States  marshal  for  such  other  district  or  dis- 
tricts respectivel}',  b}-  delivering  a  copy  of  sucli  original  decree  and  ex- 
hibiting a  certified  copy  thereof  to  the  party  or  person  to  be  served. 

Addison  Brown. 
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11. 

RECENT  IMPORTANT  STATUTES. 

Judiciary  Act  of  1875,  as  amended  in  1SS7  and  1SS8,  Acts  of  Fiftieth  Con- 
gress, Sess.  I.,  ch.  866,  approved  August  lotli,  1888;  25  St.  at  L.  p.  433:  — 

Chap.  866.  —  An  act  to  correct  the  enrollment  of  an  act  approved  March 
third,  eighteen  hundred  and  eighty-seven,  entitled  "  An  act  to  amend 
sections  one,  two,  three,  and  ten  of  an  act  to  determine  the  jurisdiction 
of  tlie  circuit  courts  of  the  United  States,  and  to  regulate  the  removal  of 
causes  from  the  State  courts,  and  for  otlier  purposes,  approved  March 
third,  eighteen  hundred  and  seventy-five." 

"  Be  it  enacted  hj  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  act  ap- 
proved ]March  third,  eighteen  hundred  and  eighty-seven,  entitled 
"An  act  to  amend  sections  one,  two,  three,  and  ten  of  an  act  to  deter- 
mine the  jurisdiction  of  the  circuit  courts  of  the  United  States,  and 
to  regulate  the  removal  of  causes  from  State  courts,  and  for  otlier 
purposes,  approved  March  third,  eighteen  hundred  and  scventj'-five," 
be,  and  the  same  is  hereby  amended  so  as  to  read  as  follows  : 

"jBe  it  enacted  by  the  Senate  and  Ilotise  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  first  sec- 
tion of  an  act  entitled  'An  act  to  determine  the  jurisdiction  of  circuit 
courts  of  the  United  States  and  to  regulate  the  removal  of  causes 
from  State  courts,  and  for  other  purposes,'  approved  March  third, 
eighteen  hundred  and  seventy-five,  be,  and  the  same  is  hereby, 
amended  so  as  to  read  as  follows : 

"  That  the  circuit  courts  of  the  United  States  shall  have  original 
cognizance,  concurrent  with  the  courts  of  the  several  States,  of  all 
suits  of  a  civil  nature,  at  common  law  or  in  equity,  where  the  matter 
in  dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  of 
two  thousand  dollars,  and  arising  under  the  Constitution  or  laws  of 
the  United  States,  or  treaties  made,  or  wdiich  shall  be  made,  under 
their  authority,  or  in  which  controversy  the  United  States  are  plain- 
tiffs or  petitioners,  or  in  which  there  shall  be  a  controversy  between 
citizens  of  different  States,  in  which  the  matter  in  dispute  exceeds, 
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exclusive  of  interest  and  costs,  the  sum  or  value  aforesaid,  or  a  con- 
troversy between  citizens  of  the  same  State  claiming  lands  under 
grants  of  different  States,  or  a  controversy  between  citizens  of  a  State 
and  foreign  states,  citizens,  or  subjects,  in  which  tlie  matter  in  dis- 
pute exceeds,  exchisive  of  interest  and  costs,  the  sum  or  value  afore- 
said, and  shall  have  exclusive  cognizance  of  all  crimes  and  offences 
cognizable  under  the  authority  of  the  United  States,  except  as  other- 
wise provided  by  law,  and  concurrent  jurisdiction  with  the  district 
courts  of  the  crimes  and  offences  cognizable  by  them.  But  no  person 
shall  be  arrested  in  one  district  for  trial  in  another  in  any  civil  action 
before  a  circuit  or  district  court ;  and  no  civil  suit  shall  be  brought 
before  either  of  said  courts  against  any  person  by  any  original  pro- 
cess or  proceeding  in  any  other  district  than  that  whereof  he  is  an 
inhabitant,  but  where  the  jurisdiction  is  founded  only  on  the  fact 
that  the  action  is  between  citizens  of  different  States,  suit  shall  be 
brought  only  in  the  district  of  the  residence  of  either  the  plaintiff  or 
the  defendant ;  nor  shall  any  circuit  or  district  court  have  cognizance 
of  any  suit,  except  upon  foreign  bills  of  exchange,  to  recover  the 
contents  of  any  promissory  note  or  other  chose  in  action  in  favor  of 
any  assignee,  or  of  any  subsequent  holder  if  such  instrument  be  pay- 
able to  bearer  and  be  not  made  by  any  corporation,  unless  such  suit 
might  have  been  prosecuted  in  such  court  to  recover  the  said  contents 
if  no  assignment  or  transfer  had  been  made;  and  the  circuit  courts 
shall  also  have  appellate  jurisdiction  from  the  district  courts  under 
the  regulations  and  restrictions  prescribed  by  law." 

That  the  second  section  of  said  act  be,  and  the  same  is  hereby, 
amended  so  as  to  read  as  follows  : 

"Sec.  2.  That  any  suit  of  a  civil  nature,  at  law  or  in  equity, 
arising  under  the  Constitution  or  laws  of  the  United  States,  or 
treaties  made,  or  wdiich  shall  be  made,  under  their  authority,  of 
which  the  circuit  courts  of  the  United  States  are  given  original 
jurisdiction  by  the  preceding  section,  which  may  now  be  pending, 
or  which  may  hereafter  be  brought,  in  any  State  court,  may  be  re- 
moved by  the  defendant  or  defendants  therein  to  the  circuit  court  of 
the  United  States  for  the  proper  district.  Any  other  suit  of  a  civil 
nature,  at  law  or  in  equity,  of  which  the  circuit  courts  of  the  United 
States  are  given  jurisdiction  by  the  preceding  section,  and  which  are 
now  pending,  or  which  may  hereafter  be  brought,  in  an}^  State  court, 
may  be  removed  into  the  circuit  court  of  the  United  States  for  the 
proper  district  by  the  defendant  or  defendants  therein,  being  non- 
residents of  that  State.  And  when  in  any  suit  mentioned  in  this 
section  there  shall  be  a  controversy  which  is  wholly  between  citizens 
of  different  States,  and  which  can  be  fully  determined  as  between 
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them,  then  either  one  or  more  of  the  defendants  actually  interested 
in  such  controversy  may  remove  said  suit  into  the  circuit  court  of 
the  United  States  for  the  proper  district.  And  where  a  suit  is  now 
pending,  or  may  be  hereafter  brought,  in  any  State  court,  in  which 
there  is  a  controversy  between  a  citizen  of  the  State  in  which  the  suit 
is  brought  and  a  citizen  of  another  State,  any  defendant,  being  such 
citizen  of  another  State,  may  remove  such  suit  into  the  circuit  court 
of  the  United  States  for  the  proper  district,  at  any  time  before  the 
trial  thereof,  when  it  shall  be  made  to  appear  to  said  circuit  court 
that  from  prejudice  or  local  influence  he  will  not  be  able  to  obtain 
justice  in  such  State  court,  or  in  any  other  State  court  to  which  the 
said  defendant  may,  under  the  laws  of  the  State,  have  the  right,  on 
account  of  such  prejudice  or  local  influence,  to  remove  said  cause : 
Provided,  That  if  it  further  appear  that  said  suit  can  be  fully  and 
justly  determined  as  to  the  other  defendants  in  the  State  court,  with- 
out being  affected  by  such  prejudice  or  local  influence,  and  that  no 
party  to  the  suit  will  be  prejudiced  by  a  separation  of  the  parties, 
said  circuit  court  may  direct  the  suit  to  be  remanded,  so  far  as  re- 
lates to  such  other  defendants,  to  the  State  court,  to  be  proceeded 
with  therein. 

"At  any  time  before  the  trial  of  any  suit  which  is  now  pending  iu 
any  circuit  court  or  may  hereafter  be  entered  therein,  and  which  has 
been  removed  to  said  court  from  a  State  court  on  the  affidavit  of  any 
party  plaintiff  that  he  had  reason  to  believe  and  did  believe  that, 
from  prejudice  or  local  influence,  he  was  unable  to  obtain  justice  in 
said  State  court,  the  circuit  court  shall,  on  application  of  the  other 
party,  examine  into  the  truth  of  said  affidavit  and  the  grounds  thereof, 
and,  unless  it  shall  appear  to  the  satisfaction  of  said  court  that  said 
party  will  not  be  able  to  obtain  justice  in  such  State  court,  it  shall 
cause  the  same  to  be  remanded  thereto. 

"  Whenever  any  cause  shall  be  removed  from  any  State  court  into 
any  circuit  court  of  the  United  States,  and  the  circuit  court  shall 
decide  that  the  cause  was  improperly  removed,  and  order  the  same 
to  be  remanded  to  the  State  court  from  whence  it  came,  such  remand 
shall  be  immediately  carried  into  execution,  and  no  appeal  or  writ 
of  error  from  the  decision  of  the  circuit  court  so  remanding  such 
cause  shall  be  allowed." 

That  section  three  of  said  act  be,  and  the  same  is  hereby,  amended 
so  as  to  read  as  follows  : 

"  Sec.  3.  That  whenever  any  party  entitled  to  remove  any  suit 
mentioned  in  the  next  preceding  section,  except  in  such  cases  as  are 
provided  for  in  the  last  clause  of  said  section,  may  desire  to  remove 
such  suit  from  a  State  court  to  the  circuit  court  of  the  United  States, 
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he  may  make  and  file  a  petition  in  such  suit  in  such  State  court  at  the 
time,  or  any  time  before  the  defendant  is  required  by  tlie  hiws  of  tlio 
State  or  tlie  rule  of  the  State  court  in  which  such  suit  is  brought  to 
answer  or  plead  to  the  declaration  or  complaint  of  the  plaintilf,  for 
the  removal  of  such  suit  into  the  circuit  court  to  be  held  in  the  dis- 
trict where  such  suit  is  pending,  and  shall  make  and  file  therewith  a 
bond,  with  good  and  sufficient  surety,  for  his  or  their  entering  in  such 
circuit  court,  on  the  first  day  of  its  then  next  session,  a  copy  of  the 
record  in  such  suit,  and  for  paying  all  costs  that  may  be  awarded  by 
the  said  circuit  court  if  said  court  shall  hold  that  such  suit  was 
wrongfully  or  improperly  removed  thereto,  and  also  for  their  appear- 
ing and  entering  special  bail  in  such  suit  if  special  bail  was  originally 
requisite  therein.  It  shall  then  be  the  duty  of  the  State  court  to  ac- 
cept said  petition  and  bond,  and  proceed  no  further  in  such  suit ;  and 
the  said  copy  being  entered  as  aforesaid  in  said  circuit  court  of  the 
United  States,  the  cause  shall  then  proceed  in  the  same  manner  as  if 
it  had  been  originally  commenced  in  the  said  circuit  court ;  and  if  in 
any  action  commenced  in  a  State  court  the  title  of  land  be  concerned, 
and  the  parties  are  citizens  of  the  same  State,  and  the  matter  in  dis- 
pute exceed  the  sum  or  value  of  two  thousand  dollars,  exclusive  of 
interest  and  costs,  the  sum  or  value  being  made  to  appear,  one  or 
more  of  the  plaintiffs  or  defendants,  before  the  trial,  may  state  to 
the  court,  and  make  affidavit  if  the  court  require  it,  that  he  or  they 
claim  and  shall  rely  upon  a  right  or  title  to  the  land  under  a  grant 
from  a  State,  and  produce  the  original  grant,  or  an  exemplification 
of  it,  except  where  the  loss  of  public  records  shall  put  it  out  of  his  or 
their  power,  and  shall  move  that  any  one  or  more  of  the  adverse  party 
inform  the  court  whether  he  or  they  claim  a  right  or  title  to  the  land 
under  a  grant  from  some  other  State,  the  party  or  parties  so  required 
shall  give  such  information,  or  otherwise  not  be  allowed  to  plead  such 
grant  or  give  it  in  evidence  upon  the  trial ;  and  if  he  or  they  inform 
that  he  or  they  do  claim  under  such  grant,  any  one  or  more  of  the 
party  moving  for  such  information  may  then,  on  petition  and  bond, 
as  hereinbefore  mentioned  in  this  act,  remove  the  cause  for  trial  to 
the  circuit  court  of  the  United  States  next  to  be  holden  in  such  dis- 
trict ;  and  any  one  of  either  party  removing  the  cause  shall  not  be 
allowed  to  plead  or  give  evidence  of  any  other  title  than  that  by  him 
or  them  stated  as  aforesaid  as  the  ground  of  his  or  their  claim," 

Sec.  2.  That  whenever  in  any  cause  pending  in  any  court  of  the 
United  States  there  shall  be  a  receiver  or  manager  in  possession  of 
any  property,  such  receiver  or  manager  shall  manage  and  operate 
such  property  according  to  the  requirements  of  the  valid  laws  of  the 
State  in  which  such  property  shall  be  situated,  in  the  same  manner 


1234  APPENDIX. 

that  tlie  owner  or  possessor  thereof  would  be  bound  to  do  if  in  pos- 
session thereof.  Any  receiver  or  manager  who  slaall  wilfully  violate 
the  provisions  of  this  section  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall,  on  conviction  thereof,  be  punished  by  a  fine  not  exceeding 
three  thousand  dollars,  or  by  imprisonment  not  exceeding  one  year, 
or  by  both  said  punishments,  in  the  discretion  of  the  court. 

Sec.  3.  That  every  receiver  or  manager  of  any  property  appointed 
by  any  court  of  the  United  States  may  be  sued  in  respect  of  any  act 
or  transaction  of  his  in  carrying  on  the  business  connected  with  such 
property,  without  the  previous  leave  of  the  court  in  which  such  re- 
ceiver or  manager  was  appointed ;  but  such  suit  shall  be  subject  to 
the  general  equity  jurisdiction  of  the  court  in  which  such  receiver  or 
manager  was  appointed,  so  far  as  the  same  shall  be  necessary  to  the 
ends  of  justice. 

Sec.  4.  That  all  national  banking  associations  established  under 
the  laAvs  of  the  United  States  shall,  for  the  purposes  of  all  actions  by 
or  against  them,  real,  personal,  or  mixed,  and  all  suits  in  equity,  be 
deemed  citizens  of  the  States  in  which  they  are  respectively  located ; 
and  in  such  cases  the  circuit  and  district  courts  shall  not  have  juris- 
diction other  than  such  as  they  would  have  in  cases  between  indi- 
vidual citizens  of  the  same  State. 

The  provisions  of  this  section  shall  not  be  held  to  affect  the  juris- 
diction of  the  courts  of  the  United  States  in  cases  commenced  by  the 
United  States  or  by  direction  of  any  officer  thereof,  or  cases  for  wind- 
ing up  the  affairs  of  any  such  bank. 

Sec  o.  That  nothing  in  this  act  shall  be  held,  deemed,  or  construed 
to  repeal  or  affect  any  jurisdiction  or  right  mentioned  either  in  sec- 
tions six  hundred  and  forty-one,  or  in  six  hundred  and  forty-two,  or 
in  six  hundred  and  forty-three,  or  in  seven  hundred  and  twenty-two, 
or  in  title  twenty-four  of  the  Revised  Statutes  of  the  United  States, 
or  mentioned  in  section  eight  of  the  act  of  Congress  of  which  this  act 
is  an  amendment,  or  in  the  act  of  Congress  approved  March  first, 
eighteen  hundred  and  seventy-five,  entitled  "An  act  to  protect  all 
citizens  in  their  civil  and  legal  rights." 

Sec.  6.  That  the  last  paragraph  of  section  five  of  the  act  of  Con- 
gress approved  March  third,  eighteen  hundred  and  seventy-five,  en- 
titled "  An  act  to  determine  the  jurisdiction  of  circuit  courts  of  the 
United  States  and  to  regulate  the  removal  of  causes  from  State  courts, 
and  for  other  purposes,"  and  section  six  hundred  and  forty  of  the 
Revised  Statutes,  and  all  laws  and  parts  of  laws  in  conflict  with  the 
provisions  of  this  act,  be,  and  the  same  are  hereby  repealed :  Provided, 
That  this  act  shall  not  affect  the  jurisdiction  over  or  disposition  of 
any  suit  removed  from  the  court  of  any  State,  or  suit  commenced  in 
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any  court  of  the  United  States,  before  the  passage  hereof,  except  as 
otherwise  expressly  provided  in  this  act. 

Sec.  7.  That  no  person  related  to  any  justice  or  judge  of  any  court 
of  the  United  States  by  affinity  or  consanguinity  within  the  degree 
of  first  cousin  shall  hereafter  be  appointed  by  such  court  or  judge 
to,  or  employed  by  such  court  or  judge  in,  any  office  or  duty  in  any 
court  of  which  such  justice  or  judge  may  be  a  member. 


Unamended  Sections  of  Judiciary  Act  of  March  3,  1875  ;  18  St. 

AT  L.  470. 

Sec.  4.  That  when  anj'  suit  shall  be  removed  from  a  State  court  to  a 
circuit  court  of  the  United  States,  any  attachment  or  sequestration  of 
the  goods  or  estate  of  the  defendant  had  in  such  suit  in  the  State  court, 
shall  hold  the  goods  or  estate  so  attached  or  sequestered,  to  answer  the 
final  judgment  or  decree  in  the  same  manner  as  b}-  law  they  would  have 
been  held  to  answer  final  judgment  or  decree  had  it  been  rendered  by 
the  court  in  which  said  suit  was  commenced  ; 

And  all  bonds,  undertakings,  or  security  given  b}-  either  party  in  such 
suit,  prior  to  its  removal,  shall  remain  valid  and  effectual,  notwithstand- 
ing said  removal ; 

And  all  injunctions,  orders,  and  other  proceedings  had  in  such  suit 
prior  to  its  removal,  shall  remain  in  full  force  and  effect  until  dissolved 
or  modified  by  the  court  to  which  such  suit  shall  be  removed. 

Sec.  5.  That  if,  in  an}-  suit  commenced  in  a  circuit  court,  or  re- 
moved from  a  State  court  to  a  circuit  court  of  the  United  States,  it 
shall  appear  to  the  satisfaction  of  said  circuit  court,  at  anv  time  after 
such  suit  has  been  brought  or  removed  thereto,  that  such  suit  does  not 
reall}'  and  substantiallj'  involve  a  dispute  or  controvers}-  properl}'  within 
the  jurisdiction  of  said  circuit  court,  or  that  the  parties  to  said  suit  have 
been  improperly  or  collusivel}'  made  or  joined,  either  as  plaintiffs  or  de- 
fendants, for  the  purpose  of  creating  a  case  cognizable  or  removable  un- 
der this  act,  the  said  circuit  court  shall  proceed  no  further  therein,  but 
shall  dismiss  the  suit  or  remand  it  to  the  court  from  which  it  was  re- 
moved, as  justice  ma}'  require,  and  shall  make  such  order  as  to  costs  as 
shall  be  just. 

Sec.  6.  That  the  circuit  court  of  the  United  States  shall,  in  all  suits 
removed  under  the  provisions  of  this  act,  proceed  therein  as  if  the  suit 
had  been  originally  commenced  in  said  circuit  court,  and  the  same  pro- 
ceedings had  been  taken  in  such  suit  in  said  circuit  court  as  shall  have 
been  had  therein  in  said  State  court  prior  to  its  removal. 
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Sec.  7.  That  in  all  causes  removable  under  this  act,  if  the  term  of  the 
circuit  court  to  wliich  the  same  is  removable,  then  next  to  be  holden, 
shall  commence  within  twenty  days  after  filing  the  petition  and  bond 
in  the  State  court  for  its  removal,  then  he  or  they  who  apply  to  remove 
the  same  shall  have  twenty  days  from  such  application  to  file  said  copy 
of  record  in  said  circuit  court  and  enter  appearance  therein  ;  and  if  done 
witliin  said  twent}'  days,  such  filing  and  appearance  shall  be  taken  to 
Batisfy  the  said  bond  in  that  behalf. 

That  if  the  clerk  of  the  State  court  in  which  any  sucli  cause  shall  be 
pending,  shall  refuse  any  one  or  more  of  the  parties  or  persons  applying 
to  remove  the  same,  a  copj-  of  the  record  therein,  after  tender  of  legal 
fees  for  such  copy,  said  clerk  so  off"ending  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof  in  the  circuit  court  of  the 
United  States,  to  which  said  action  or  proceeding  was  removed,  shall 
be  punished  by  imprisonment  not  more  than  one  year,  or  b}-  fine  not  ex- 
ceeding one  thousand  dollars,  or  both  in  the  discretion  of  the  court. 

And  the  circuit  court  to  which  an}-  cause  shall  be  removable  under 
this  act,  shall  have  power  to  issue  a  writ  of  certiorari  to  said  State 
court,  commanding  said  State  court  to  make  return  of  the  record  in  any 
such  cause  removed  as  aforesaid,  or  in  which  an}*  one  or  more  of  the 
plaintiffs  or  defendants  have  complied  with  the  provisions  of  this  act  for 
the  removal  of  the  same,  and  enforce  said  writ  according  to  law ; 

And  if  it  sliall  be  impossible  for  the  parties  or  persons  removing  any 
cause  under  this  act,  or  complying  with  the  provisions  for  the  removal 
thereof,  to  obtain  such  copy,  for  the  reason  tliat  the  clerk  of  said  State 
court  refuses  to  furnish  a  copy,  on  payment  of  legal  fees,  or  for  any 
other  reason,  the  circuit  court  shall  make  an  order  requiring  the  prose- 
cutor in  an}'  such  action  or  proceeding  to  enforce  forfeiture  or  recover 
penalty  as  aforesaid,  to  file  a  copy  of  the  paper  or  proceeding  by  which 
the  same  was  commenced,  within  sucli  time  as  the  court  ma}-  deter- 
mine ;  and  in  default  thereof,  the  court  shall  dismiss  the  said  action  or 
proceeding  ; 

But  if  said  order  shall  be  complied  with,  then  said  circuit  court 
shall  require  the  other  party  to  plead,  and  said  action  or  proceeding 
shall  proceed  to  final  judgment ;  and  the  said  circuit  court  may  make 
an  order  requiring  tlie  parties  thereto  to  plead  de  novo ;  and  the  bond 
given,  conditioned  as  aforesaid,  shall  be  discharged  so  far  as  it  requires 
copy  of  the  record  to  be  filed  as  aforesaid. 

Sec.  8.  That  when  in  any  suit,  commenced  in  any  circuit  court  of  the 
United  States  to  enforce  any  legal  or  equitable  lien  upon,  or  claim  to, 
or  to  remove  any  incumbrance  or  lien  or  cloud  upon  the  title  to  real  or 
personal  property,  within  the  district  where  such  suit  is  brought,  one  or 
more  of  tlie  defendants  therein  shall  not  be  an  inhabitant  of,  or  found 
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"witliin  the  said  district,  or  shall  not  A'oluntarilj-  appear  thereto,  it  shall 
be  lawful  for  the  court  to  make  an  order  directing  such  absent  defendant 
or  defendants  to  appear,  plead,  answer,  or  demur,  by  a  da}-  certain  to  be 
designated,  which  order  shall  be  served  on  such  absent  defendant  or  de- 
fendants, if  practicable,  wherever  found,  and  also  upon  the  person  or 
persons  in  possession  or  charge  of  said  property,  if  an}'  there  be  ; 

Or  where  such  personal  service  upon  such  absent  defendant  or 
defendants  is  not  practicable,  such  order  shall  be  published  in  such 
manner  as  the  court  ma}'  direct,  not  less  than  once  a  week  for  six 
consecutive  weeks ; 

And  in  case  such  absent  defendant  shall  not  appear,  plead,  answer, 
or  demur  within  the  time  so  limited,  or  within  some  further  time,  to  be 
allowed  by  the  court,  in  its  discretion,  and  upon  proof  of  the  service  or 
publication  of  said  order,  and  of  the  performance  of  the  directions  con- 
tained in  the  same,  it  shall  be  lawful  for  the  court  to  entertain  jurisdic- 
tion, and  proceed  to  the  hearing  and  adjudication  of  such  suit,  in  the 
same  manner  as  if  such  absent  defendant  had  been  served  with  process 
within  the  said  district ; 

But  said  adjudication  shall,  as  regards  said  absent  defendant  or  de- 
fendants without  appearance,  affect  only  the  property  which  shall  have 
been  the  subject  of  the  suit  under  the  jurisdiction  of  the  court 
therein,  within  such  district, 

And  when  a  part  of  the  said  real  or  personal  property  against  which 
such  proceeding  shall  be  taken  shall  be  within  another  district,  but 
within  the  same  State,  said  suit  may  be  brought  in  either  district  in  said 
State  :  Provided,  however.  That  any  defendant  or  defendants  not  actu- 
ally personally  notified  as  above  provided  may,  at  any  time  within  one 
year  after  final  judgment  in  any  suit  mentioned  in  this  section,  enter  his 
appearance  in  said  suit  in  said  circuit  court,  and  thereupon  the  said 
court  shall  make  an  order  setting  aside  the  judgment  therein,  and  per- 
mitting said  defendant  or  defendants  to  plead  therein  on  payment  by 
him  or  them  of  such  costs  as  the  court  shall  deem  just ;  and  thereupon 
said  suit  shall  be  proceeded  with  to  final  judgment  according  to  law. 

Sec.  9.  That  whenever  either  party  to  a  final  judgment  or  decree 
which  has  been  or  shall  be  rendered  in  any  circuit  court  has  died  or 
shall  die  before  the  time  allowed  for  taking  an  appeal  or  bringing  a  writ 
of  error  has  expired,  it  shall  not  be  necessary  to  revive  the  suit  b}'  any 
formal  proceedings  aforesaid. 

The  representative  of  such  deceased  party  may  file  in  the  office  of  the 
clerk  of  such  circuit  court  a  duly  certified  copy  of  his  appointment,  and 
thereupon  may  enter  an  appeal  or  bring  writ  of  error  as  the  party  he 
represents  might  have  done. 

If  the  party  in  whose  favor  such  judgment  or  decree  is  rendered  has 
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died  before  appeal  taken  or  writ  of  error  brought,  notice  to  bis  repre- 
sentatives shall  be  given  from  the  Supreme  Court,  as  provided  in  case 
of  the  death  of  a  party  after  appeal  taken  or  writ  of  error  brought. 

Sec.  10.    Tliat  all  acts  and  parts  of  acts  in  conflict  with  the  provisions 
of  this  act  are  hereby  repealed. 


United  States  of  America.  —  Departjient  of  State. 

To  all  to  li'hom  these  presents  shall  come,  Greeting: 

I  certify  that  hereto  annexed  is  a  true  copy  of  an  Act  of  Congress, 
approved  March  3d,  1891,  the  original  of  which  is  on  file  in  this  De- 
partment, entitled  :  "  An  Act  to  establish  circuit  courts  of  appeals  and 
to  define  and  regulate  in  certain  cases  the  jurisdiction  of  the  courts  of 
the  United  States,  and  for  other  purposes." 

In  testimony  whereof,  I,  James  G.  Blaine,  Secretary 
OF  State  of  the  United  States,  have  hereunto  sub- 
scribed my  name  and  caused  the  seal  of  the  Depart- 
ment of  State  to  be  affixed. 
[seal.]  done  at  the  City  of  Washington,  this  Thirteenth  day 
of  March,  A.  D.  1891,  and  of  the  Indepencence  of  the 
United    States    of    America    the    one    hundred    and 

I  fifteenth. 

James  G.  Blaine. 

Acts  of  Fifty-first  Congress,  Sess.  II.,  Ch.  517,  Approved 
March  3,  1891;"  26  St.  at  L.  826. 

An  act  to  establish  circuit  courts  of  appeals  and  to  define  and  regulate  in  cer- 
tain cases  the  jurisdiction  of  the  courts  of  the  United  States,  and  for  other 
purposes. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  there  shall 
be  appointed  by  the  President  of  the  United  States,  by  and  with  the 
advice  and  consent  of  the  Senate,  in  each  circuit  an  additional  circuit 
judge,  who  shall  have  the  same  qualifications,  and  shall  have  the  same 
power  and  jurisdiction  therein  that  the  circuit  judges  of  the  Uuited 
States,  within  their  respective  circuits,  now  have  under  existing  laws, 
and  who  shall  be  entitled  to  the  same  compensation  as  the  circuit  judges 
of  tlie  United  States  in  tlieir  respective  circuits  now  have. 

Sec.  2.  That  there  is  hereby  created  in  each  circuit  a  circuit  court  of 
appeals,  whicli  shall  consist  of  tlirce  judges,  of  whom  two  shall  cousti- 


KECENT   IMPORTANT    STATUTES.  1239 

tute  a  quonini,  and  which  shall  bo  a  court  of  record  with  appellate  juris- 
diction, as  is  hereafter  limited  and  established.  Such  court  shall 
prescribe  the  form  and  st3-le  of  its  seal  and  the  form  of  writs  and  other 
process  and  procedure  as  may  be  conformable  to  the  exercise  of  its  juris- 
diction as  shall  be  conferred  by  law.  It  shall  have  the  appointment  of 
the  marshal  of  the  court  with  the  same  duties  and  powers  under  the  reg- 
ulations of  the  court  as  are  now  provided  for  the  marshal  of  the  Supreme 
Court  of  the  United  States,  so  far  as  the  same  ma}'  be  applicable.  The 
court  shall  also  appoint  a  clerk,  who  shall  perform  and  exercise  the  same 
duties  and  powers  in  regard  to  all  matters  within  its  jurisdiction  as  are 
now  exercised  and  performed  by  the  clerk  of  the  Supreme  Court  of  the 
United  States,  so  far  as  the  same  may  be  applicable.  The  salar}-  of  the 
marshal  of  the  court  shall  be  twenty-five  hundred  dollars  a  year,  and 
the  salary  of  the  cleik  of  the  court  shall  be  three  thousand  dollars  a 
year,  to  be  paid  in  equal  proportions  quarterly.  The  costs  and  fees  in 
the  Supreme  Court  now  provided  for  by  law  shall  be  costs  and  fees  in 
the  circuit  courts  of  appeals  ;  and  the  same  shall  be  expended,  accounted 
for,  and  paid  for,  and  paid  over  to  the  Treasury  Department  of  the 
United  States  in  the  same  manner  as  is  provided  in  respect  of  the  costs 
and  fees  in  the  Supreme  Court. 

The  court  shall  have  power  to  establish  all  rules  and  regulations  for 
the  conduct  of  the  business  of  the  court  within  its  jurisdiction  as  con- 
ferred by  law. 

Sec.  3.  That  the  Chief-Justice  and  the  associate  justices  of  the 
Supreme  Court  assigned  to  each  circuit,  and  the  circuit  judges  within 
each  circuit,  and  the  several  district  judges  within  each  circuit,  shall  be 
competent  to  sit  as  judges  of  the  circuit  court  of  appeals  within  their 
respective  circuits  in  the  manner  hereinafter  provided.  In  case  the 
Chief-Justice  or  an  associate  justice  of  the  Supreme  Court  should  attend 
at  any  session  of  the  circuit  court  of  appeals  he  shall  pi-eside,  and  the 
circuit  judges  in  attendance  upon  the  court  in  the  absence  of  the  Chief- 
Justice  or  associate  of  the  Supreme  Court  shall  preside  in  the  order  of 
the  seniority  of  their  respective  commissions. 

In  case  the  full  court  at  au}-  time  shall  not  be  made  up  by  the  attend- 
ance of  the  Chief-Justice  or  an  associate  justice  of  the  Supreme  Court 
and  circuit  judges,  one  or  more  district  judges  within  the  circuit  shall  be 
competent  to  sit  in  the  court  according  to  such  order  or  provision  among 
the  district  judges  as  either  by  general  or  particular  assignment  shall  be 
designated  by  the  court:  Provided,  That  no  justice  or  judge  before 
■whom  a  cause  or  question  ma}'  have  been  tried  or  heard  in  a  district 
court,  or  existing  circuit  court,  shall  sit  on  the  trial  or  hearing  of  such 
cause  or  question  in  the  circuit  court  of. appeals.  A  term  shall  be  held 
annually  by  the  circuit  court  of  appeals  in  the  several  judicial  circuits 
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at  the  following  places :  In  the  first  circuit,  in  the  city  of  Boston ;  in 
the  second  circuit,  in  the  city  of  New  York ;  in  the  third  circuit,  in  the 
city  of  Philadelphia  ;  in  the  fourth  circuit,  in  the  city  of  Richmond  ;  in 
the  fifth  circuit,  in  the  city  of  New  Orleans  ;  in  the  sixth  circuit,  in  the 
city  of  Cincinnati ;  in  the  seventh  circuit,  in  the  city  of  Chicago  ;  in  the 
eighth  circuit,  in  the  city  of  St.  Louis  ;  in  the  ninth  circuit,  in  the  city 
of  San  Francisco  ;  and  in  such  other  places  in  each  of  the  above  circuits 
as  said  court  may  from  time  to  time  designate.  The  first  terms  of  said 
courts  shall  be  held  on  the  second  Monday  in  January',  eighteen  hun- 
dred and  ninety-one,  and  thereafter  at  such  times  as  may  be  fixed 
by  said  courts. 

Sec.  4.  That  no  appeal,  whether  by  writ  of  error  or  otherwise,  shall 
hereafter  be  taken  or  allowed  from  any  district  court  to  the  existing  cir- 
cuit courts,  and  no  appellate  jurisdiction  shall  hereafter  be  exercised  or 
allowed  by  said  existing  circuit  courts,  but  all  appeals  by  writ  of  error 
or  otherwise,  from  said  district  courts  shall  only  be  subject  to  review  in 
the  Supreme  Court  of  the  United  States  or  in  the  circuit  court  of 
appeals  hereby  established,  as  is  hereinafter  provided,  and  the  review, 
by  appeal,  by  writ  of  error,  or  otherwise,  from  the  existing  circuit 
courts  shall  be  had  only  in  the  Supreme  Court  of  the  United  States  or 
in  the  circuit  courts  of  appeals  hereby  established  according  to  the  pro- 
visions of  this  act  regulating  the  same. 

Sec.  5.  That  appeals  or  writs  of  error  may  be  taken  from  the  district 
courts  or  from  the  existing  circuit  courts  direct  to  the  Supreme  Court 
in  the  following  cases  : 

In  an}-  case  in  which  the  jurisdiction  of  the  court  is  in  issue  ;  in  such 
cases  the  question  of  jurisdiction  alone  shall  be  certified  to  the  Supreme 
Court  from  the  court  below  for  decision. 

From  the  final  sentences  and  decrees  in  prize  causes. 

In  cases  of  conviction  of  a  capital  or  otherwise  infamous  crime. 

In  any  case  that  involves  the  construction  or  application  of  the  Con- 
stitution of  the  United  States. 

In  any  case  in  which  the  constitutionality  of  any  law  of  the  United 
States,  or  the  validity  or  construction  of  any  treaty  made  under  its 
authorit}',  is  drawn  in  question. 

In  an}'  case  in  which  the  constitution  or  law  of  a  State  is  claimed  to 
be  in  contravention  of  the  Constitution  of  the  United  States. 

Nothing  in  this  act  shall  affect  the  jurisdiction  of  the  Supreme  Court 
in  cases  appealed  from  the  highest  court  of  a  State,  nor  the  construction 
of  the  statute  providing  for  review  of  such  cases. 

Sec.  6.  That  the  circuit  courts  of  appeals  established  by  this  act 
shall  exercise  appellate  jurisdiction  to  review  by  api)eal  or  by  writ  of 
error  final  decision  in  the  district  court  and  the  existing  circuit  courts 
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in  all  cases  other  than  those  provided  for  in  the  preceding  section  of 
this  act,  unless  otherwise  provided  b}-  law,  and  the  judgments  or  de- 
crees of  the  circuit  courts  of  appeals  shall  be  final  in  all  cases  in  which 
the  jurisdiction  is  dependent  entirel}'  upon  the  oppo-ite  parties  to  the 
suit  or  controversy,  being  aliens  and  citizens  of  the  United  States  or 
citizens  of  different  States ;  also  in  all  cases  arising  under  the  patent 
laws,  under  the  revenue  laws,  and  under  the  criminal  laws  and  in  admi- 
ralty cases,  excepting  that  in  every  such  subject  within  its  appellate  ju- 
risdiction the  circuit  court  of  appeals  at  any  time  mnj-  ccrtif}'  to  the 
Supreme  Court  of  the  United  States  any  questions  or  propositions  of  law 
concerning  which  it  desires  the  instruction  of  that  court  for  its  proper 
decision.  And  thereupon  the  Supreme  Court  may  either  give  its  instruc- 
tion on  the  questions  and  propositions  certified  to  it,  which  shall  be 
binding  npon  the  circuit  courts  of  appeals  in  such  case,  or  it  maj' 
require  that  the  whole  record  and  cause  maj-  be  sent  up  to  it  for  its 
consideration,  and  thereupon  shall  decide  the  whole  matter  in  contro- 
versy in  the  same  manner  as  if  it  had  been  brought  there  for  review 
b}'  writ  of  error  or  appeal. 

And  excepting  also  that  in  any  such  case  as  is  hereinbefore  made 
final  in  the  circuit  court  of  appeals  it  shall  be  competent  for  the  Supreme 
Court  to  require,  by  certiorari  or  otherwise,  an}-  such  case  to  be  certified 
to  the  Supreme  Court  for  its  review  and  determination  with  the  same 
power  and  authority  in  the  case  as  if  it  had  been  carried  bj-  appeal  or 
wait  of  error  to  the  Supreme  Court. 

In  all  cases  not  hereinbefore,  in  this  section,  made  final  there  shall  be 
of  riglit  an  appeal  or  writ  of  error  or  review  of  the  case  b\'  the  Supreme 
Court  of  the  United  States  where  the  matter  in  controvers}'  shall  exceed 
one  thousand  dollars  besides  costs.  But  no  such  appeal  shall  be  taken 
or  writ  of  error  sued  out  unless  within  one  year  after  the  entry  of  the 
order,  judgment,  or  decree  sought  to  be  reviewed. 

Sec.  7.  That  where,  upon  a  hearing  in  equity  in  a  district  court,  or  in 
an  existing  circuit  court,  an  injunction  shall  be  granted  or  continued  by 
an  interlocutor}'  order  or  decree,  in  a  cause  in  which  an  appeal  from  a 
final  decree  may  be  taken  under  the  provisions  of  this  act  to  the  circuit 
court  of  appeals,  an  appeal  may  be  taken  from  such  interlocutory  order 
or  decree  granting  or  continuing  such  injunction  to  the  circuit  court  of 
appeals  :  Provided^  That  the  appeals  must  be  taken  within  thirty  days 
fi'om  the  entry  of  such  order  or  decree,  and  it  shall  take  precedence  in 
the  appellate  court;  and  the  proceedings  in  other  respects  in  the  court 
below  shall  not  be  stayed  unless  otherwise  ordered  by  that  court  during 
the  pendenc}'  of  such  appeal. 

Sec.  8.  That  any  justice  or  judge,  who,  in  pursuance  of  the  provis- 
ions of  this  act,  shall  attend  tlie  circuit  court  of  appeals  held  at  any 
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place  other  than  where  l\e  resides  shall,  upon  his  written  certificate,  be 
paid  b}'  the  marshal  of  the  district  in  which  tlie  court  shall  be  held  his 
reasonable  expenses  for  travel  and  attendance,  not  to  exceed  ten  dollars 
per  daj',  and  such  paj-nients  shall  be  allowed  the  marshal  in  the  settle- 
ment of  his  accounts  Avith  the  United  States. 

Sec.  9.  That  the  marshals  of  the  several  districts  in  which  said  cir- 
cuit court  of  appeals  ma}'  be  held  shall,  under  the  direction  of  the 
Attorne\--GeneraI  of  the  United  States,  and  with  his  approval,  provide 
such  rooms  in  the  public  buildings  of  the  United  States  as  may  be  ne- 
cessary, and  pa^'  all  incidental  expenses  of  said  court,  including  criers, 
bailiffs,  and  messengers :  Provided^  however.  That  in  case  proper 
rooms  can  not  be  provided  in  such  buildings,  then  the  said  marshals, 
with  the  approval  of  the  Attorney-General  of  the  United  States,  ma}-, 
from  time  to  time,  lease  such  rooms  as  ma}'  be  necessary  for  such 
courts.  That  the  marshals,  criers,  clerks,  bailiffs,  and  messengers 
shall  be  allowed  the  same  compensation  for  their  respective  services  as 
are  allowed  for  similar  services  in  the  existing  circuit  courts. 

Sec.  10.  That  whenever  on  appeal  or  writ  of  error  or  otherwise  a 
case  coming  directly  from  the  district  court  or  existing  circuit  court 
shall  be  reviewed  and  determined  in  the  Supreme  Court  the  cause  shall 
be  remanded  to  the  proper  district  or  circuit  court  for  further  proceed- 
ings to  be  taken  in  pursuance  of  such  determination.  And  whenever 
on  appeal  or  writ  of  error  or  otherwise  a  case  coming  from  a  circuit 
court  of  appeals  shall  be  reviewed  and  determined  in  the  Supreme  Court 
the  cause  shall  be  remanded  In*  the  Supreme  Court  to  the  proper  district 
or  circuit  court  for  further  proceedings  in  pursuance  of  such  determina- 
tion. Whenever  on  appeal  or  writ  of  error  or  otherwise  a  case  coming 
from  a  circuit  or  district  court  shall  be  reviewed  and  determined  in  the 
circuit  court  of  appeals  in  a  case  in  which  the  decision  in  the  circuit 
court  of  appeals  is  final  such  cause  shall  be  remanded  to  the  said  dis- 
trict or  circuit  court  for  further  proceedings  to  be  there  taken  in  pur- 
suance of  such  determination. 

Sec.  11.  That  no  appeal  or  writ  of  error  b}'  which  an}'  order,  judg- 
ment, or  decree  may  be  reviewed  in  the  circuit  courts  of  appeals  under 
the  provisions  of  this  act  sliall  be  taken  or  sued  out  except  within  six 
months  after  the  entry  of  the  order,  judgment,  or  decree  sought  to  be 
reviewed  :  Provided,  however,  That  in  all  cases  in  which  a  lesser  time 
is  now  by  law  limited  for  appeals  or  writs  of  error  such  limits  of  time 
shall  apply  to  appeals  or  writs  of  error  in  such  cases  taken  to  or  sued 
out  from  the  circuit  courts  of  appeals.  And  all  provisions  of  law  now 
in  force  regulating  the  methods  and  system  of  review,  through  appeals 
or  writs  of  error,  shall  regulate  tl»e  metliods  and  system  of  ap|)eal  and 
writs  of  error  provided  for  in  tliis  act  in  respect  of  the  circuit  courts  of 
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appeals,  including  all  provisions  for  bonds  or  other  securities  to  be  re- 
quired and  taken  on  such  appeals  and  writs  of  error,  and  anj-  judge  of 
the  circuit  courts  of  appeals,  in  respect  of  cases  brought  or  to  be  brought 
to  that  court,  shall  have  the  same  powers  and  duties  as  to  the  allowance 
of  appeals  or  writs  of  error,  and  the  conditions  of  such  allowance,  as 
now  by  law  belong  to  the  justices  or  judges  in  respect  of  the  existing 
courts  of  the  United  States  respectively. 

Sec.  12,  That  the  circuit  court  of  appeals  shall  have  the  powers 
specified  in  section  seven  hundred  and  sixteen  of  the  Revised  Statutes 
of  the  United  States. 

Sec.  13.  Appeals  and  writs  of  error  may  be  taken  and  prosecuted 
from  the  decisions  of  the  United  States  court  in  the  Indian  Territory  to 
the  Supreme  Court  of  the  United  States,  or  to  the  circuit  court  of 
appeals  in  the  eighth  circuit,  in  the  same  manner  and  under  the  same 
regulations  as  from  the  circuit  or  district  courts  of  the  United  States, 
under  this  act. 

Sec.  14.  That  section  six  hundred  and  ninety-one  of  the  Revised 
Statutes  of  the  United  States  and  section  three  of  an  act  entitled  "An 
act  to  facilitate  the  disposition  of  cases  in  the  Supreme  Court,  and  for 
other  purposes,"  approved  Februarj'  sixteenth,  eighteen  hundred  and 
seven t3"-five,  be,  and  the  same  are  hereb}'  repealed.  And  all  acts  and 
parts  of  acts  relating  to  appeals  or  writs  of  error  inconsistent  with  the 
provisions  for  review  by  appeals  or  writs  of  error  in  the  preceding  sec- 
tions five  and  six  of  this  act  are  hereby  repealed. 

Sec.  15.  That  the  circuit  court  of  appeal  in  cases  in  which  the  judg- 
ments of  the  circuit  courts  of  appeal  are  made  final  by  this  act  shall 
have  the  same  appellate  jurisdiction,  by  writ  of  error  or  appeal,  to 
review  the  judgments,  orders,  and  decrees  of  the  supreme  courts  of 
the  several  Territories  as  by  this  act  the}'  ma}'  have  to  review  the 
judgments,  orders,  and  decrees  of  the  district  court  and  circuit  courts  ; 
and  for  that  purpose  the  several  Territories  shall,  by  orders  of  the 
Supreme  court,  to  be  made  from  time  to  time,  be  assigned  to  particular 
circuits. 

Approved,  March  3,  1891. 


Acts  of  Eifty-first  Con^gress,  Sess.  II.,  Joint  Eesolution, 
Approved  March  3,  1891;   26  St.  at  L.  p.  1115. 

Joint  resolution  to  provide  for  the  organization  of  the  circuit  court  of  appeals. 

Mesolved  by  the  Senate  and  House  of  Mepresentatives  of  the  Ufiited 
States  of  America  in  Congress  assembled,  That  the  first  meeting  of 
the  several  circuit  courts  of  appeals  mentioned  in  the  act  of  Congress 
VOL.  II.  —  3G 
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passed  at  this  present  session,  entitled  "An  act  to  establish  circnit 
courts  of  appeals  and  to  define  and  regulate  in  certain  cases  tlie  juris- 
diction of  the  courts  of  the  United  States,  and  for  other  purposes,"  shall 
be  held  on  the  third  Tuesday'  in  June,  A.  D.  eighteen  hundred  and  ninety- 
one  ;  and  if,  from  an}-  casualt}-,  the  first  meeting  of  an}-  of  said  courts 
shall  fail  to  be  so  held  on  that  day,  the  first  meeting  of  any  such  court 
so  failing  to  be  held,  shall  be  held  on  such  day  subsequent  thereto  as 
the  chief  justice,  or  any  justice  of  the  Supreme  Court  of  the  United 
States  assigned  to  such  circuit,  shall  direct :  Atid  be  it  further  resolved^ 
That  nothing  in  said  act  shall  be  held  or  construed  in  anywise  to  impair 
the  jurisdiction  of  the  Supreme  Court  or  any  circuit  court  of  the  United 
States  in  any  case  now  pending  before  it,  or  in  respect  of  any  case 
wherein  the  writ  of  error  or  the  appeal  shall  have  been  sued  out  or 
taken  to  any  of  said  courts  before  the  first  day  of  July,  anno  Domini, 
eighteen  hundred  and  ninety-one. 
Approved,  March  3,  1891. 


Acts  of  Fortt-N'inth  Co:s^gress,  Sess.  IL,  Ch.  359,  Approved 
March  3,  1887;   24  St.  at  L.  p.  505. 

Chap.  359.  —  An  act  to  provide  for  the  bringing  of  suits  against  the  Govern- 
ment of  the  United  States. 

Se  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  Court  of 
Claims  shall  have  jurisdiction  to  hear  and  determine  the  following 
matters :  — 

First.  All  claims  founded  upon  the  Constitution  of  the  United 
States  or  any  law  of  Congress,  except  for  pensions,  or  upon  any  regu- 
lation of  an  Executive  Department,  or  upon  any  contract,  expressed 
or  implied,  with  the  Government  of  the  United  States,  or  for  dama- 
ges, liquidated  or  unliquidated,  in  cases  not  sounding  in  tort,  in 
respect  of  which  claims  the  party  would  be  entitled  to  redress  against 
the  United  States  either  in  a  court  of  law,  equity,  or  admiralty  if 
the  United  States  were  suable :  Provided,  however,  That  nothing  in 
this  section  shall  be  construed  as  giving  to  either  of  the  courts  herein 
mentioned,  jurisdiction  to  hear  and  determine  claims  growing  out  of 
the  late  civil  war,  and  commonly  known  as  "war  claims,"  or  to  hear 
and  determine  other  claims,  which  have  heretofore  been  rejected,  or 
reported  on  adversely  by  any  court,  Department,  or  commission 
authorized  to  hear  and  determine  the  same. 

Second.  All  set-offs,  counter-claims,  claims  for  damages,  whether 
liquidated  or  unliquidated,  or  other  demands  whatsoever  on  the  part 
of  the  Government  of  the  United  States  against  any  claimant  against 
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tlie  Government  in  said  court :  Provided,  That  no  suit  against  the 
Government  of  t}ie  United  States  shall  be  allowed  under  this  act 
unless  the  same  shall  have  been  brought  within  six  years  after  the 
right  accrued  for  which  the  claim  is  made. 

Sec.  2.  That  the  district  courts  of  the  United  States  shall  have 
concurrent  jurisdiction  with  the  Court  of  Claims  as  to  all  matters 
named  in  the  preceding  section  where  the  amount  of  the  claim  does 
not  exceed  one  thousand  dollars,  and  the  circuit  courts  of  the  United 
States  shall  have  such  concurrent  jurisdiction  in  all  cases  where  the 
amount  of  such  claim  exceeds  one  thousand  dollars  and  does  not  ex- 
ceed ten  thousand  dollars.  All  causes  brought  and  tried  under  the 
provisions  of  this  act  shall  be  tried  by  the  court  without  a  jury. 

Sec.  3.  That  whenever  any  person  shall  present  his  petition  to  the 
Court  of  Claims  alleging  that  he  is  or  has  been  indebted  to  the 
United  States  as  an  officer  or  agent  thereof,  or  by  virtue  of  any  con- 
tract therewith,  or  that  he  is  the  guarantor,  or  surety,  or  personal 
representative  of  any  officer,  or  agent,  or  contractor  so  indebted,  or 
that  he,  or  the  person  for  whom  he  is  such  surety,  guarantor,  or  per- 
sonal representative  has  held  any  office  or  agency  under  the  United 
States,  or  entered  into  any  contract  therewith,  under  which  it  may  be 
or  has  been  claimed  that  an  indebtedness  to  the  United  States  has 
arisen  and  exists,  and  that  he  or  the  person  he  represents  has  applied 
to  the  proper  Department  of  the  Government  requesting  that  the  ac- 
count of  such  office,  agency,  or  indebtedness  may  be  adjusted  and 
settled,  and  that  three  years  have  elapsed  from  the  date  of  such  ap- 
plication and  said  account  still  remains  unsettled  and  unadjusted, 
and  that  no  suit  upon  the  same  has  been  brought  by  the  United 
States,  said  court  shall,  due  notice  first  being  given  to  the  head  of 
said  Department  and  to  the  Attorney-General  of  the  United  States, 
proceed  to  hear  the  parties  and  to  ascertain  the  amount,  if  any,  due 
the  United  States  on  said  account.  The  Attorney-General  shall  rep- 
resent the  United  States  at  the  hearing  of  said  cause.  The  court  may 
postpone  the  same  from  time  to  time  whenever  justice  shall  require. 
The  judgment  of  said  Court  or  of  the  Supreme  Court  of  the  United 
States,  to  which  an  appeal  shall  lie,  as  in  other  cases,  as  to  the 
amount  due,  shall  be  binding  and  conclusive  upon  the  parties.  The 
payment  of  such  amount  so  found  due  by  the  court  shall  discharge 
such  obligation.  An  action  shall  accrue  to  the  United  States  against 
such  principal,  or  surety,  or  representative  to  recover  the  amount  so 
found  due,  which  may  be  brought  at  any  time  within  three  years 
after  the  final  judgment  of  said  court.  Unless  suit  shall  be  brought 
within  said  time,  such  claim  and  the  claim  on  the  original  indebted- 
ness shall  be  forever  barred. 
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Sec.  4.  That  the  jurisdiction  of  the  respective  courts  of  the  United 
States  proceeding  under  this  act,  including  the  right  of  exception  and 
appeal,  shall  be  governed  by  the  law  now  in  force,  in  so  far  as  the 
same  is  applicable  and  not  inconsistent  with  the  provisions  of  this 
act ;  and  the  course  of  procedure  shall  be  in  accordance  with  the 
established  rules  of  said  respective  courts,  and  of  such  additions  and 
modifications  thereof  as  said  courts  may  adopt. 

Sec.  5.  That  the  plaintiff  in  any  suit  brought  under  the  provisions 
of  the  secoud  section  of  this  act  shall  file  a  petition,  duly  verified 
with  the  clerk  of  the  respective  court  having  jurisdiction  of  the  case, 
and  in  the  district  where  the  plaintiff  resides.  Such  petition  shall 
set  forth  the  full  name  and  residence  of  the  plaintiff,  the  nature  of 
his  claim,  and  a  succinct  statement  of  the  facts  upon  which  the  claim 
is  based,  the  money  or  any  other  thing  claimed,  or  the  damages 
sought  to  be  recovered,  and  praying  the  court  for  a  judgment  or  de- 
cree upon  the  facts  and  law. 

Sec.  6.  That  the  plaintiff  shall  cause  a  copy  of  his  petition  filed 
under  the  preceding  section  to  be  served  upon  the  district  attorney  of 
the  United  States  in  the  district  wherein  suit  is  brought,  and  shall 
mail  a  copy  of  the  same,  by  registered  letter,  to  the  Attorney-General 
of  the  United  States,  and  shall  thereupon  cause  to  be  filed  with  the 
clerk  of  the  court  wherein  suit  is  instituted  an  affidavit  of  such  ser- 
vice and  the  mailing  of  such  letter.  It  shall  be  the  duty  of  the  dis- 
trict attorney  upon  whom  service  of  petition  is  made  as  aforesaid,  to 
appear  and  defend  the  interests  of  the  Government  in  the  suit,  and 
within  sixty  days  after  the  service  of  petition  upon  him,  unless  the 
time  should  be  extended  by  order  of  the  court  made  in  the  case,  to  file 
a  plea,  answer,  or  demurrer  on  the  part  of  the  Government,  and  to 
file  a  notice  of  any  counter-claim,  set-off,  claim  for  damages,  or  other 
demand  or  defense  whatsoever  of  the  Government  in  the  premises  : 
Provided,  That  should  the  district  attorney  neglect  or  refuse  to  file 
the  plea,  answer,  demurrer,  or  defense,  as  required,  the  plaintiff  may 
proceed  with  the  case  under  such  rules  as  the  court  may  adopt  in  the 
premises  ;  but  the  plaintiff  shall  not  have  judgment  or  decree  for  his 
claim,  or  any  part  thereof,  unless  he  shall  establish  the  same  by  proof 
satisfactory  to  the  court. 

Sec.  7.  That  it  shall  be  the  duty  of  the  court  to  cause  a  written 
opinion  to  be  filed  in  the  cause,  setting  forth  the  specific  findings  by 
the  court  of  the  facts  therein  and  the  conclusions  of  the  court  upon 
all  questions  of  law  involved  in  the  case,  and  to  render  judgment 
thereon.  If  the  suit  be  in  equity  or  admiralty,  the  court  shall  pro- 
ceed with  the  same  according  to  the  rules  of  such  courts. 

Sec.  8.    That  in  the  trial  of  any  suit  brought  under  any  of  the  pro- 
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visions  of  this  act,  no  person  shall  be  excluded  as  a  witness  because 
he  is  a  party  to  or  interested  in  said  suit ;  and  any  plaintiff  or 
party  in  interest  may  be  examined  as  a  witness  on  the  part  of  the 
Government. 

Section  ten  hundred  and  seventy-nine  of  the  Kevised  Statutes  is 
hereby  repealed.  The  provisions  of  section  ten  hundred  and  eighty 
of  the  Revised  Statutes  shall  apply  to  cases  under  this  act. 

Sec.  9.  That  the  plaintiff  or  the  United  States,  in  any  suit  brought 
under  the  provisions  of  this  act  shall  have  the  same  rights  of  appeal 
or  writ  of  error  as  are  now  reserved  in  the  Statutes  of  the  United 
States  in  that  behalf  made,  and  upon  the  conditions  and  limitations 
therein  contained.  The  modes  of  procedure  in  claiming  and  perfect- 
ing an  appeal  or  writ  of  error  shall  conform  in  all  respects,  and  as 
near  as  may  be,  to  the  statutes  and  rules  of  court  governing  appeals 
and  writs  of  error  in  like  causes. 

Sec  10.  That  when  the  findings  of  fact  and  the  law  applicable 
thereto  have  been  filed  in  any  case  as  provided  in  section  six  of  this 
act,  and  the  judgment  or  decree  is  adverse  to  the  Government,  it 
shall  be  the  duty  of  the  district  attorney  to  transmit  to  the  Attorney- 
General  of  the  United  States  certified  copies  of  all  the  papers  filed  in 
the  cause,  Avith  a  transcript  of  the  testimony  taken,  the  written  find- 
ings of  the  court,  and  his  written  opinion  as  to  the  same ;  whereupon 
the  Attorney-General  shall  determine  and  direct  whether  an  appeal 
or  writ  of  error  shall  be  taken  or  not;  and  when  so  directed  the 
district  attorney  shall  cause  an  appeal  or  writ  of  error  to  be  perfected 
in  accordance  with  the  terms  of  the  statutes  and  rules  of  practice 
governing  the  same  :  Provided,  That  no  appeal  or  writ  of  error  shall 
be  allowed  after  six  months  from  the  judgment  or  decree  in  such 
suit.  From  the  date  of  such  final  judgment  or  decree  interest  shall 
be  computed  thereon,  at  the  rate  of  four  per  centum  per  annum,  until 
the  time  when  an  appropriation  is  made  for  the  payment  of  the  judg- 
ment or  decree. 

Sec.  11.  That  the  Attorney-General  shall  report  to  Congress,  and 
at  the  beginning  of  each  session  of  Congress,  the  suits  under  this  act 
in  which  a  final  judgment  or  decree  has  been  rendered,  giving  the  date 
of  each,  and  a  statement  of  the  costs  taxed  in  each  case. 

Sec  12.  That  when  any  claim  or  matter  may  be  pending  in  any  of 
the  Executive  Departments  which  involves  controverted  questions  of 
fact  or  law,  the  head  of  such  Department,  with  the  consent  of  the 
claimant,  may  transmit  the  same,  with  the  vouchers,  papers,  proofs, 
and  documents  pertaining  thereto,  to  said  Court  of  Claims,  and  the 
same  shall  be  there  proceeded  in  under  such  rules  as  the  court  may 
adopt.    When  the  facts  and  conclusions  of  law  shall  have  been  found, 
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the  court  shall  report  its  findings  to  the  Department  by  which  it  was 
transmitted. 

Sec.  13.  That  in  every  case  which  shall  come  before  the  Court  of 
Claims,  or  is  now  pending  therein,  under  the  provisions  of  an  act  en- 
titled "An  act  to  afford  assistance  and  relief  to  Congress  and  the 
Executive  Departments  in  the  investigation  of  claims  and  demands 
against  the  Government,"  approved  March  third,  eighteen  hundred 
and  eighty-three,  if  it  shall  appear  to  the  satisfaction  of  the  court, 
upon  the  facts  established,  that  it  has  jurisdiction  to  render  judg- 
ment or  decree  thereon  under  existing  laws  or  under  the  provisions 
of  this  act,  it  shall  proceed  to  do  so,  giving  to  either  party  such 
further  opportunity  for  hearing  as  in  its  judgment  justice  shall 
require,  and  report  its  proceedings  therein  to  either  House  of  Con- 
gress or  to  the  Department  by  which  the  same  was  referred  to  said 
court. 

Sec.  14.  That  whenever  any  bill,  except  for  a  pension,  shall  be 
pending  in  either  House  of  Congress  providing  for  the  payment  of  a 
claim  against  the  United  States,  legal  or  equitable,  or  for  a  grant, 
gift,  or  bounty  to  any  person,  the  House  in  which  such  bill  is  pend- 
ing may  refer  the  same  to  the  Court  of  Claims,  who  shall  proceed 
with  the  same  in  accordance  with  the  provisions  of  the  act  approved 
March  third,  eighteen  hundred  and  eighty-three,  entitled  an  "  Act  to 
afford  assistance  and  relief  to  Congress  and  the  Executive  Depart- 
ments in  the  investigation  of  claims  and  demands  against  the  Gov- 
ernment," and  report  to  such  House  the  facts  in  the  ease  and  the 
amount,  where  the  same  can  be  li(i[uidated,  including  any  facts  bearing 
upon  the  question  whether  there  has  been  delay  or  laches  in  present- 
ing such  claim  or  applying  for  such  grant,  gift,  or  bounty,  and  any 
facts  bearing  upon  the  question  whether  the  bar  of  any  statute  of 
limitation  should  be  removed,  or  which  shall  be  claimed  to  excuse  the 
claimant  for  not  having  resorted  to  any  established  legal  remedy. 

Sec.  15.  If  the  Government  of  the  United  States  shall  put  in  issue 
the  right  of  the  plaintiff  to  recover,  the  court  may,  in  its  discretion, 
allow  costs  to  the  prevailing  party  from  the  time  of  joining  such 
issue.  Such  costs,  however,  shall  include  only  what  is  actually  in- 
curred for  witnesses,  and  for  summoning  the  same,  and  fees  paid  to 
the  clerk  of  the  court. 

Sec.  1G.  That  all  laws  and  parts  of  laws  inconsistent  with  this  act 
are  hereby  repealed. 
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Acts  ok  Fifty-first  Congress,  Session  I.,  Chapter  407 ;   Ap- 
proved Jdne  10,  1890  (26  St.  at  L.  p.  137). 

Sec.  14.  That  the  decision  of  the  collector  as  to  the  rate  and  amount 
of  duties  chargeable  upon  imported  merchandise,  including  all  dutiable 
costs  and  charges,  and  as  to  all  fees  and  exactions  of  whatever  charac- 
ter (except  duties  on  tonnage),  shall  be  final  and  conclusive  against  all 
persons  interested  therein,  unless  the  owner,  importer,  consignee,  or 
agent  of  such  merchandise,  or  the  person  pacing  such  fees,  charges, 
and  exactions  other  than  duties,  shall,  within  ten  daj's  after  "but  not 
before"  such  ascertainment  and  liquidation  of  duties,  as  well  as  in 
cases  of  mercliandise  entered  in  bond  as  for  consumption,  or  within 
ten  daj's  after  the  paN'ment  of  such  fees,  charges,  and  exactions,  if  dis- 
satisfied with  such  decision,  give  notice  in  writing  to  the  collector,  set- 
ting forth  therein  distinctly  and  specifically,  and  in  respect  to  each 
entry,  or  payment,  the  reasons  for  his  objections  thereto,  and  if  the 
merchandise  is  entered  for  consumption  shall  pay  the  full  amount  of  the 
duties  and  charges  ascertained  to  be  due  thereon.  Upon  such  notice 
and  payment  the  collector  shall  transmit  the  inv^oice  and  all  the  papers 
and  exhibits  connected  therewith  to  the  board  of  three  general  apprais- 
ers, which  shall  be  on  dut}'  at  the  port  of  New  York,  or  to  a  board  of 
three  general  appraisers  who  may  be  designated  b}'  the  Seci'ctary  of  the 
Treasury  for  such  duty  at  that  port,  or  at  any  other  port,  which  board 
shall  examine  and  decide  the  case  thus  submitted,  and  their  decision, 
or  that  of  a  majority  of  them,  shall  be  final  and  conclusive  upon  all 
persons  interested  herein  ;  and  the  record  shall  be  transmitted  to  the 
proper  collector  or  person  acting  as  such,  who  shall  liquidate  the  entry 
accordingly,  excc[)t  in  cases  where  an  application  shall  be  filed  in  the 
circuit  court  within  the  time  and  in  the  manner  provided  for  in  section 
fifteen  of  this  act. 

Sec.  15.  That  if  the  owner,  importer,  consignee,  or  agent  of  any  im- 
ported merchandise,  or  the  collector  or  the  Secretary  of  the  Treasury, 
shall  be  dissatisfied  with  the  decision  of  the  board  of  general  appraisers, 
as  provided  for  in  section  fourteen  of  this  act,  as  to  the  construction  of 
the  law  and  the  facts  respecting  the  classification  of  such  merchandise 
and  the  rate  of  duty  imposed  thereon  under  such  classification,  they  or 
either  of  them  may,  within  thirty  days  next  after  such  decision,  and  not 
afterwards,  apply  to  the  circuit  coui't  of  the  United  States  within  the 
district  in  which  the  matter  arises,  for  a  review  of  the  questions  of  law 
and  fact  involved  in  such  decision.  Such  application  shall  be  made  by 
filing  in  the  office  of  the  clerk  of  said  circuit  court  a  concise  statement 
of  the  errors  of  law  and  fact  complained  of,  and  a  copy  of  such  state- 
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ment  shall  be  served  on  the  collector,  or  on  the  importer,  owner,  con- 
signee, or  agent,  as  the  case  may  be.  Thereupon  the  court  shall  order 
the  board  of  appraisers  to  return  to  said  circuit  court  the  record  and 
the  evidence  taken  by  them,  together  with  a  certified  statement  of  the 
facts  involved  in  the  case,  and  their  decisions  thereon  ;  and  all  the  evi- 
dence taken  by  and  before  said  appraisers  shall  be  competent  evidence 
before  said  circuit  court.  And  within  twenty  days  after  the  aforesaid 
return  is  made  the  court  ma}-,  upon  the  application  of  the  Secretary  of 
the  Treasury,  the  collector  of  the  port,  or  the  importer,  owner,  con- 
signee, or  agent,  as  the  case  may  be,  refer  it  to  one  of  said  general  ap- 
praisers, as  an  officer  of  the  court,  to  take  and  return  to  the  court  such 
further  evidence  as  may  be  offered  by  the  Secretary  of  the  Treasury, 
collector,  importer,  owner,  consignee,  or  agent,  within  sixt3'days  there- 
after, in  such  order  and  under  such  rules  as  the  court  may  prescribe ; 
and  such  further  evidence  with  the  aforesaid  returns  shall  constitute  the 
record  upon  which  said  circuit  court  shall  give  priority  to  and  proceed 
to  hear  and  determine  the  questions  of  law  and  fact  involved  in  such 
decision,  respecting  the  classification  of  such  merchandise  and  the  rate 
of  dut}'  imposed  thereon  under  such  classification  ;  and  the  decision  of 
such  court  shall  be  final,  and  the  proper  collector,  or  person  acting  as 
such,  shall  liquidate  the  entry  accordingly.  Unless  such  court  shall  be 
of  opinion  that  the  question  involved  is  of  such  importance  as  to  re- 
quire a  review  of  such  decision  by  the  Supreme  Court  of  tlie  United 
States,  in  which  case  said  circuit  court,  or  the  judge  making  the 
decision  may,  within  thirty  days  thereafter,  allow  an  appeal  to  said 
Supreme  Court.  But  an  appeal  shall  be  allowed  on  the  part  of  the 
United  States  whenever  the  Attorney-General  shall  apply  for  it-  within 
thirty  days  after  the  rendition  of  such  decision.  On  such  original  ap- 
plication, and  on  any  such  appeal,  securit}'  for  damages  and  costs  shall 
be  given  as  in  the  case  of  other  appeals  in  cases  in  which  the  United 
States  is  a  part}'.  Said  Supreme  Court  shall  have  jurisdiction  and 
power  to  review  such  decision,  and  shall  give  priority  to  such  cases, 
and  ma\'  affirm,  modif)',  or  reverse  such  decision  of  such  circuit  court, 
and  remand  the  case  with  such  orders  as  ma}'  seem  to  it  proper  in  the 
premises,  which  shall  be  executed  accordingly.  All  final  judgments, 
when  in  favor  of  the  importer,  shall  be  satisfied  and  paid  by  the  Secre- 
tary of  the  Treasury  from  the  permanent  indefinite  appropriation  pro- 
vided for  in  section  twenty-three  of  this  act.  For  the  purposes  of  this 
section  the  circuit  courts  of  the  United  States  shall  be  deemed  always 
open,  and  said  circuit  courts,  respectively,  may  establish,  and  from  time 
to  time  alter,  rules  and  regulations  not  inconsistent  herewith  for  the  pro' 
cedure  in  such  cases  as  they  shall  deem  proper. 
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Acts  of  Fiftv-first  Congress,   Session  I.,  Chapter  359  ;    Ap- 
proved July  2,  1890  (2G  St.  at  L.  p.  209). 

Chap.  647  —  An  act  to  protect  trade  and  commerce  against  unlawful  re- 
straints and  monopolies. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled^ 

Section  1.  Every  contract,  combination  in  the  form  of  trust  or  other- 
wise, or  conspiracy,  in  restraint  of  trade  or  commerce  among  the  sev- 
eral States,  or  with  foreign  nations,  is  hereby  declared  to  be  illegal.  Every 
person  who  shall  make  any  such  contract  or  engage  in  any  such  combi- 
nation or  conspirac}-,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  be  punished  by  fine  not  exceeding  five  thous- 
and dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by  both  said 
punishments,  in  the  discretion  of  the  court. 

Sec.  2.  Ever}-  person  who  shall  monopolize,  or  attempt  to  monopolize, 
or  combine  or  conspire  with  an}'  other  person  or  persons  to  monopol- 
ize an}-  part  of  the  trade  or  commerce  among  the  several  States,  or 
with  foreign  nations,  shall  be  deemed  guilt}-  of  a  misdemeanor,  and, 
on  conviction  thereof,  shall  be  punished  by  fine  not  exceeding  five 
thousand  dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by 
both  said  punishments,  in  the  discretion  of  the  court. 

Sec.  3.  Every  contract,  combination  in  form  of  trust  or  otherwise, 
or  conspiracy,  in  restraint  of  trade  or  commerce  in  any  Territory  of  the 
United  States  or  of  the  District  of  Columbia,  or  in  restraint  of  trade  or 
commerce  between  any  such  Territory  and  another,  or  between  any  such 
Territory  or  Territories  and  any  State  or  States  or  the  District  of  Col- 
umbia, or  with  foreign  nations,  or  between  the  District  of  Columbia 
and  any  State  or  States  or  foreign  nations,  is  hereby  declared  illegal. 
Every  person  who  shall  make  any  such  contract  or  engage  in  any  such 
combination  or  conspiracy,  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  punished  by  fine  not  exceeding 
five  thousand  dollars,  or  by  imprisonment  not  exceeding  one  year,  or 
by  both  said  punishments,  ui  the  discretion  of  the  court. 

Sec.  4.  The  several  circuit  courts  of  the  United  States  are  hereby 
invested  with  jurisdiction  to  prevent  and  restrain  violations  of  this  act ; 
and  it  shall  be  the  duty  of  the  several  district  attorneys  of  the  United 
States,  in  their  respective  districts,  under  the  direction  of  the  Attorney- 
General,  to  institute  proceedings  in  equity  to  prevent  and  restrain  such 
violations.  Such  proceedings  may  be  by  way  of  petition  setting  forth 
the  case,  and  praying  that  such  violation  shall  be  enjoined  or  otherwise 
prohibited.     When  the  parties  complained  of  shall  have  been  duly  noti- 
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fied  of  such  petition  the  court  shall  proceed,  as  soon  as  may  be,  to  the 
hearing  and  determination  of  the  case  ;  and  pending  such  petition  and 
before  final  decree,  the  court  maj*  at  any  time  make  such  temporary 
restraining  order  or  prohibition  as  shall  be  deemed  just  in  the  premises. 

Sec.  5.  Whenever  it  shall  appear  to  the  court  before  which  an}-  pro- 
ceeding under  section  four  of  this  act  may  be  pending,  that  the  ends  of 
justice  require  that  other  parties  should  be  brought  before  the  court, 
the  court  maj'  cause  them  to  be  summoned,  whether  they  reside  in  the 
district  in  which  the  court  is  held  or  not ;  and  subpoenas  to  that  end 
may  be  served  in  any  district  b}'  the  marshal  thereof. 

Sec.  6.  Any  property  owned  under  any  contract  or  by  any  combina- 
tion, or  pursuant  to  any  conspiracy  (and  being  the  subject  thereof)  men- 
tioned in  section  one  of  this  act,  and  being  in  the  course  of  transpor- 
tation from  one  State  to  another,  or  to*a  foreign  country,  shall  be  for- 
feited to  the  United  States,  and  may  be  seized  and  condemned  by  like 
proceedings  as  those  provided  b}-  law  for  the  forfeiture,  seizure,  and 
condemnation  of  property  imported  into  the  United  States  contrary  to 
law. 

Sec.  7.  An^-  person  who  shall  be  injured  in  his  business  or  property' 
by  anj-  other  person  or  corporation  by  reason  of  anything  forbidden  or 
declared  to  be  unlawful  bj-  this  act,  ma}'  sue  therefor  in  an}'  circuit  court 
of  the  United  States  in  the  district  in  which  the  defendant  resides  or  is 
found,  without  respect  to  the  amount  in  controversy,  and  shall  recover 
threefold  the  damages  by  him  sustained,  and  the  costs  of  suit,  including 
a  reasonable  attorney's  fee. 

Sec.  8.  That  the  word  "  person,"  or  "persons,"  wherever  used  in 
this  act,  shall  be  deemed  io  include  corporations  and  associations  exist- 
ing under  or  authorized  by  the  laws  of  either  the  United  States,  the 
laws  of  any  of  the  Territories,  the  laws  of  an}'  State,  or  the  laws  of  any 
foreign  country. 
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III. 

RULES  OF   PRACTICE  IN  EQUITY. 

Preliminary  Regulations. 

1.  The  circuit  courts,  as  courts  of  equity,  shall  be  deemed  always 
open  for  the  purpose  of  filing  bills,  answers,  and  other  pleadings  ; 
for  issuing  and  returning  mesne  and  final  process  and  commissions ; 
and  for  making  and  directing  all  interlocutory  motions,  orders,  rules, 
and  other  proceedings,  preparatory  to  hearing  of  all  causes  upon  their 
merits. 

2.  The  clerk's  office  shall  be  open,  and  the  clerk  shall  be  in  atten- 
dance therein,  on  the  first  Monday  of  every  month,  for  the  purpose 
of  receiving,  entering,  entertaining,  and  disposing  of  all  motions,  rules, 
orders,  and  other  proceedings,  which  are  grantable  of  course  and 
applied  for,  or  had  by  the  parties,  or  their  solicitors,  in  all  causes 
pending  in  equity,  in  pursuance  of  the  rules  hereby  prescribed. 

3.  Any  judge  of  the  circuit  court,  as  well  in  vacation  as  in  term, 
may,  at  chambers,  or  on  the  rule-days  at  the  clerk's  office,  make  and 
direct  all  such  interlocutory  orders,  rules,  and  other  proceedings,  pre- 
paratory to  the  hearing  of  all  causes  upon  their  merits,  in  the  same 
manner  and  with  the  same  effect  as  the  circuit  court  could  make  and 
direct  the  same  in  term,  reasonable  notice  of  the  application  therefor 
being  first  given  to  the  adverse  party,  or  his  solicitor,  to  appear  and 
show  cause  to  the  contrary,  at  the  next  rule-day  thereafter,  unless 
some  other  time  is  assigned  by  the  judge  for  the  hearing. 

4.  All  motions,  rules,  orders,  and  other  proceedings,  made  and 
directed  at  chambers,  or  on  rule-days  at  the  clerk's  office,  whether 
special  or  of  course,  shall  be  entered  by  the  clerk  in  au  order-book,  to 
be  kept  at  the  clerk's  office,  on  the  day  when  they  are  made  and 
directed ;  which  book  shall  be  open  at  all  office-hours  to  the  free 
inspection  of  the  parties  in  any  suit  in  equity,  and  their  solicitors. 
And,  except  in  cases  where  personal  or  other  notice  is  specially  re- 
quired or  directed,  such  entry  in  the  order-book  shall  be  deemed  suffi- 
cient notice  to  the  parties  and  their  solicitors,  without  further  service 
thereof,  of  all   orders,  rules,    acts,   notices,    and   other   proceedings 
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entered  in  such  order-book,  touching  any  and  all  the  matters  in  the 
suits  to  and  in  which  they  are  parties  and  solicitors.  And  notice  to 
the  solicitors  shall  be  deemed  notice  to  the  parties  for  whom  they 
appear  and  whom  they  represent,  in  all  cases  where  personal  notice  on 
the  parties  is  not  otherwise  specially  required.  Where  the  solicitors 
for  all  the  parties  in  a  suit  reside  in  or  near  the  same  town  or  city, 
the  judges  of  the  circuit  court  may,  by  rule,  abridge  the  time  for  notice 
of  rules,  orders,  or  other  proceedings  not  requiring  personal  service  on 
the  parties,  in  their  discretion. 

5-  All  motions  and  applications  in  the  clerk's  office  for  the  issuing 
of  mesne  process  and  final  process  to  enforce  and  execute  decrees  for 
filing  bills,  answers,  pleas,  demurrers,  and  other  pleadings ;  for  mak- 
ing amendments  to  bills  and  answers ;  for  taking  bills  pro  confesso  ; 
for  filing  exceptions ;  and  for  other  proceedings  in  the  clerk's  ofl&ce 
"which  do  not,  by  the  rules  hereinafter  prescribed,  require  any  allow- 
ance or  order  of  the  court  or  of  any  judge  thereof,  shall  be  deemed 
motions  and  applications  grantable  of  course  by  the  clerk  of  the 
court.  But  the  same  may  be  suspended,  or  altered,  or  rescinded  by 
any  judge  of  the  court,  upon  special  cause  shown. 

6.  All  motions  for  rules  or  orders  and  other  proceedings,  which 
are  not  grantable  of  course  or  without  notice,  shall,  unless  a  different 
time  be  assigned  by  a  judge  of  the  court,  be  made  on  a  rule-day,  and 
entered  in  the  order-book,  and  shall  be  heard  at  the  rule-day  next 
after  that  on  which  the  motion  is  made.  And  if  the  adverse  party, 
or  his  solicitor,  shall  not  then  appear,  or  shall  not  show  good  cause 
against  the  same,  the  motion  may  be  heard  by  any  judge  of  the 
court  ex  parte,  and  granted,  as  if  not  objected  to,  or  refused,  in  his 
discretion. 

Process. 

7.  The  process  of  subpoena  shall  constitute  the  proper  mesne 
process  in  all  suits  in  equity,  in  the  first  instance,  to  require  the 
defendant  to  appear  and  answer  the  exigency  of  the  bill ;  and,  unless 
otherwise  provided  in  these  rules,  or  specially  ordered  by  the  circuit 
court,  a  writ  of  attachment,  and,  if  the  defendant  cannot  be  found,  a 
writ  of  sequestration,  or  a  Avrit  of  assistance  to  enforce  a  delivery  of 
possession,  as  the  case  may  require,  shall  be  the  proper  process  to 
issue  for  the  purpose  of  compelling  obedience  to  any  interlocutory  or 
final  order  or  decree  of  the  court. 

8.  Final  process  to  execute  any  decree  may,  if  the  decree  be  solely 
for  the  payment  of  money,  be  by  a  writ  of  execution,  in  the  form 
used  in  the  circuit  court  in  suits  at  common  law  in  actions  of  as- 
sumpsit. If  the  decree  be  for  the  performance  of  any  specific  act,  as, 
for  example,  for  the  execution  of  a  conveyance  of  land  or  the  deliver- 
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ing  up  of  deeds  or  other  documents,  the  decree  shall,  in  all  cases,  pre- 
scribe the  time  within  which  the  act  shall  be  done,  of  which  the 
defendant  shall  be  bound,  without  further  service,  to  take  notice  ; 
and  upon  affidavit  of  the  plaintiff,  filed  in  the  clerk's  office,  that  the 
same  has  not  been  complied  with  within  the  prescribed  time,  the 
clerk  shall  issue  a  writ  of  attachment  against  the  delinquent  party, 
from  which,  if  attached  thereon,  he  shall  not  be  discharged,  unless 
upon  a  full  compliance  with  the  decree  and  the  payment  of  all  costs, 
or  upon  a  special  order  of  the  court,  or  of  a  judge  thereof,  upon 
motion  and  affidavit,  enlarging  the  time  for  the  performance  thereof. 
If  the  delinquent  party  cannot  be  found,  a  writ  of  sequestration  shall 
issue  against  his  estate  upon  the  return  of  non  est  inventus,  to  compel 
obedience  to  the  decree. 

9.  When  any  decree  or  order  is  for  the  delivery  of  possession,  upon 
proof  made  by  affidavit  of  a  demand  and  refusal  to  obey  the  decree  or 
order,  the  party  prosecuting  the  same  shall  be  entitled  to  a  writ  of 
assistance  from  the  clerk  of  the  court. 

10.  Every  person,  not  being  a  party  in  any  cause,  who  has  obtained 
an  order,  or  in  whose  favor  an  order  shall  have  been  made,  shall  be 
enabled  to  enforce  obedience  to  such  order  by  the  same  process  as  if 
he  were  a  party  to  the  cause  ;  and  every  person,  not  being  a  party  in 
any  cause,  against  whom  obedience  to  any  order  of  the  court  may  be 
enforced,  shall  be  liable  to  the  same  process  for  enforcing  obedience 
to  such  orders  as  if  he  were  a  party  in  the  cause. 

Service  of  Process. 

11.  No  process  of  subpoena  shall  issue  from  the  clerk's  office  in 
any  suit  in  equity  until  the  bill  is  filed  in  the  office. 

12.  Whenever  a  bill  is  filed,  the  clerk  shall  issue  the  process  of 
subpoena  thereon,  as  of  course,  upon  the  application  of  the  plaintiff, 
which  shall  be  returnable  into  the  clerk's  office  the  next  rule-day,  or 
the  next  rule-day  but  one,  at  the  election  of  the  plaintiff,  occurring 
after  twenty  days  from  the  time  of  the  issuing  thereof.  At  the  bot- 
tom of  the  subpoena  shall  be  placed  a  memorandum,  that  the  defend- 
ant is  to  enter  his  appearance  in  the  suit  in  the  clerk's  office  on  or 
before  the  day  at  which  the  writ  is  returnable ;  otherwise,  the  bill 
may  be  taken  pro  confesso.  Where  there  are  more  than  one  defend- 
ant, a  writ  of  subpcena  may,  at  the  election  of  the  plaintiff,  be  sued 
out  separately  for  each  defendant,  except  in  the  case  of  husband  and 
wife  defendants,  or  a  joint  subpoena  against  all  the  defendants. 

13.  The  service  of  all  subpoenas  shall  be  by  a  delivery  of  a  copy 
thereof  by  the  officer  serving  the  same  to  the  defendant  personally, 
or  by  leaving  a  copy  thereof  at  the  dwelling-house  or  usual  place  of 
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abode  of  each,  defendant,  with  some  adult  person  who  is  a  member  or 
resident  in  the  family. 

14.  "Whenever  any  subpcena  shall  be  returned  not  executed  as  to 
any  defendant,  the  plaintiff  shall  be  entitled  to  another  subpoena, 
toties  quoties,  against  such  defendant,  if  he  shall  require  it,  until  due 
service  is  made. 

15.  The  service  of  all  process,  mesne  and  final,  shall  be  by  the 
marshal  of  the  district  or  his  deputy,  or  by  some  other  person 
specially  appointed  by  the  court  for  that  purpose,  and  not  otherwise. 
In  the  latter  case,  the  person  serving  the  process  shall  make 
affidavit  thereof. 

16.  Upon  the  return  of  the  subpoena  as  served  and  executed  upon 
any  defendant,  the  clerk  shall  enter  the  suit  upon  his  docket  as  pend- 
ing in  the  court,  and  shall  state  the  time  of  the  entry. 

Appearance. 

17.  The  appearance-day  of  the  defendant  shall  be  the  rule-day  to 
which  the  subpoena  is  made  returnable,  provided  he  has  been  served 
with  the  process  twenty  days  before  that  day ;  otherwise  his  appear- 
ance-day shall  be  the  next  rule-day  succeeding  the  rule-day  when  the 
process  is  returnable. 

The  appearance  of  the  defendant,  either  personally  or  by  his  solici- 
tor, shall  be  entered  in  the  order-book  on  the  day  thereof  by  the 
clerk. 

Bills  taken  pro  confesso. 

18.  It  shall  be  the  duty  of  the  defendant,  unless  the  time  shall  be 
otherwise  enlarged,  for  cause  shown,  by  a  judge  of  the  court,  upon 
motion  for  that  purpose,  to  file  his  plea,  demurrer,  or  answer  to  the 
bill,  in  the  clerk's  office,  on  the  rule-day  next  succeeding  that  of 
entering  his  appearance.  In  default  thereof,  the  plaintiff  may,  at  his 
election,  enter  an  order  (as  of  course)  in  the  order-book,  that  the  bill 
be  taken  pro  confesso  ;  and  thereupon  the  cause  shall  be  proceeded  in 
ex  parte,  and  the  matter  of  the  bill  may  be  decreed  by  the  court  at 
any  time  after  the  expiration  of  thirty  days  from  and  after  the  entry 
of  said  order,  if  the  same  can  be  done  without  an  answer,  and  is 
proper  to  be  decreed  ;  or  the  plaintiff,  if  he  requires  any  discovery  or 
answer  to  enable  him  to  obtain  a  proper  decree,  shall  be  entitled  to 
process  of  attachment  against  the  defendant  to  compel  an  answer, 
and  the  defendant  shall  not  when  arrested  upon  such  process,  be 
discharged  therefrom,  unless  upon  filing  his  answer,  or  otherwise 
complying  with  such  order  as  the  court  or  a  judge  thereof  may  direct, 
as  to  pleading  to  or  fully  answering  the  bill,  within  a  period  to  be 
fixed  by  the  court  or  judge,  and  undertaking  to  speed  the  cause. 
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19.  TVhen  tlie  bill  is  taken  pro  confesso  the  court  may  proceed  to 
a  decree  at  any  time  after  the  expiration  of  thirty  days  from  and 
after  the  entry  of  the  order  to  take  the  bill  pro  confesso,  and  such 
decree  rendered  shall  be  deemed  absolute,  unless  the  court  shall,  at 
the  same  term,  set  aside  the  same,  or  enlarge  the  time  for  filing 
the  answer,  upon  cause  shown,  upon  motion  and  affidavit  of  the 
defendant.  And  no  such  motion  shall  be  granted  unless  upon  the 
payment  of  the  cost  of  the  plaintiff  in  the  suit  up  to  that  time,  or 
such  part  thereof  as  the  court  shall  deem  reasonable,  and  unless  the 
defendant  shall  undertake  to  file  his  answer  within  such  time  as  the 
court  shall  direct,  and  submit  to  such  other  terms  as  the  court  shall 
direct,  for  the  purpose  of  speeding  the  cause. 

Frame  of  Sills. 

20.  Every  bill  in  the  introductory  part  thereof,  shall  contain  the 
names,  places  of  abode,  and  citizenship  of  all  the  parties,  plaintiffs 
and  defendants,  by  and  against  whom  the  bill  is  brought.  The  form, 
in  substance,  shall  be  as  follows  :  "  To  the  judges  of  the  circuit  court 

of  the  United  States  for  the  district  of :  A.  B.,  of ,  and  a 

citizen  of  the  State  of ,  brings  this  his  bill  against  C.  D.,  of , 

and  a  citizen  of  the  State  of ,  and  E.  F.,  of ,  and  a  citizen  of 

the  State  of .     And  thereupon  your  orator  complains  and  says 

that,"  &c. 

21.  The  plaintiif,  in  his  bill,  shall  be  at  liberty  to  omit,  at  his  op- 
tion, the  part  which  is  usually  called  the  common  confederacy  clause 
of  the  bill,  averring  a  confederacy  between  the  defendants  to  injure 
or  defraud  the  plaintiff ;  also  what  is  commonly  called  the  charging 
part  of  the  TdIII,  setting  forth  the  matters  or  excuses  which  the  de- 
fendant is  supposed  to  intend  to  set  up  by  way  of  defence  to  the  bill ; 
also  what  is  commonly  called  the  jurisdiction  clause  of  the  bill,  that 
the  acts  complained  of  are  contrary  to  equit}^,  and  that  the  defend- 
ant is  without  any  remedy  at  law  ;  and  the  bill  shall  not  be  demurra- 
ble therefor.  And  the  plaintiff  may,  in  the  narrative  or  stating  part 
of  his  bill,  state  and  avoid,  by  counter-averments,  at  his  option,  any 
matter  or  thing  which  he  supposes  will  be  insisted  upon  by  the  de- 
fendant by  way  of  defence  or  excuse  to  the  case  made  by  the  plaintiff 
for  relief.  The  prayer  of  the  bill  shall  ask  the  special  relief  to  which 
the  plaintiff  supposes  himself  entitled,  and  also  shall  contain  a  prayer 
for  general  relief;  and  if  an  injunction,  or  a  writ  of  ne  exeat  regno., 
or  any  other  special  order,  pending  the  suit,  is  required,  it  shall  also 
be  specially  asked  for. 

22.  If  any  persons,  other  than  those  named  as  defendants  in  the 
bill,  shall  appear  to  be  necessary  or  proper  parties  thereto,  the  bill 
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shall  aver  the  reason  why  they  are  not  made  parties,  by  showing 
them  to  be  without  the  jurisdiction  of  the  court,  or  that  they  cannot 
be  joined  without  ousting  the  jurisdiction  of  the  court  as  to  the  other 
parties.  And  as  to  persons  who  are  without  the  jurisdiction  and 
may  properly  be  made  parties,  the  bill  may  pray  that  process  may 
issue  to  make  them  parties  to  the  bill  if  they  should  come  within  the 
jurisdiction. 

23.  The  prayer  for  process  of  subpoena  in  the  bill  shall  contain  the 
names  of  all  the  defendants  named  in  the  introductory  part  of  the 
bill,  and  if  any  of  them  are  known  to  be  infants  under  age,  or  other- 
wise under  guardianship,  shall  state  the  fact,  so  that  the  court  may 
take  order  thereon,  as  justice  may  require  upon  the  return  of  the 
process.  If  an  injunction,  or  a  writ  of  ne  exeat  regno,  or  any  other 
special  order,  pending  the  suit,  is  asked  for  in  the  prayer  for  relief, 
that  shall  be  sufficient,  without  repeating  the  same  in  the  prayer  for 
process. 

24.  Every  bill  shall  contain  the  signature  of  counsel  annexed  to 
it,  which  shall  be  considered  as  an  affirmation  on  his  part  that,  upon 
the  instructions  given  to  him  and  the  case  laid  before  him,  there  is 
good  ground  for  the  suit,  in  the  manner  in  which  it  is  framed. 

25.  In  order  to  prevent  unnecessary  costs  and  expenses,  and  to 
promote  brevity,  succinctness,  and  directness  in  the  allegations  of 
bills  and  answers,  the  regular  taxable  costs  for  every  bill  and  answer 
shall  in  no  case  exceed  the  sum  which  is  allowed  in  the  State  court 
of  chancery  in  the  district,  if  any  there  be ;  but  if  there  be  none, 
then  it  shall  not  exceed  the  sum  of  three  dollars  for  every  bill  or 
answer. 

Scandal  and  Impertinence  in  Bills. 

26.  Every  bill  shall  be  expressed  in  as  brief  and  succinct  terms  as 
it  reasonably  can  be,  and  shall  contain  no  unnecessary  recitals  of 
deeds,  documents,  contracts,  or  other  instruments,  in  ha^c  verba,  or 
any  other  impertinent  matter,  or  any  scandalous  matter  not  relevant 
to  the  suit.  If  it  does,  it  may,  on  exceptions,  be  referred  to  a  master, 
by  any  judge  of  the  court,  for  impertinence  or  scandal ;  and  if  so 
found  by  him,  the  matter  shall  be  expunged  at  the  expense  of  the 
plaintiff,  and  he  shall  pay  to  the  defendant  all  his  costs  in  the  suit 
up  to  that  time,  unless  the  court  or  a  judge  thereof  shall  otherwise 
order.  If  the  master  shall  report  that  the  bill  is  not  scandalous  or 
impertinent,  the  plaintiff  shall  be  entitled  to  all  costs  occasioned  by 
the  reference. 

27.  No  order  shall  be  made  by  any  judge  for  referring  any  bill, 
answer,  or  pleading,  or  other  matter  or  proceeding,  depending  before 
the  court,  for  scandal  or  impertinence,  unless  exceptions  are  taken  in 
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writing  and  signed  by  counsel,  describing  the  particular  passages 
which  are  considered  to  be  scandalous  or  impertinent ;  nor  unless  the 
exceptions  shall  be  filed  on  or  before  the  next  rule-day  after  the  pro- 
cess on  the  bill  shall  be  returnable,  or  after  the  answer  or  pleading  is 
iiled.  And  such  order  when  obtained,  shall  be  considered  as  aban- 
doned, unless  the  party  obtaining  the  order  shall,  without  any  un- 
necessary delay,  procure  the  master  to  examine  and  report  for  the 
same  on  or  before  the  next  succeeding  rule-day,  or  the  master  shall 
certify  that  further  time  is  necessary  for  him  to  complete  the 
examination. 

Amendment  of  Bills. 

28.  The  plaintiff  shall  be  at  liberty,  as  a  matter  of  course,  and 
without  payment  of  costs,  to  amend  his  bill,  in  any  matters  whatso- 
ever, before  any  copy  has  been  taken  out  of  the  clerk's  office,  and  in 
any  small  matters  afterward,  such  as  filling  blanks,  correcting  errors 
of  dates,  misnomer  of  parties,  misdescription  of  premises,  clerical 
errors,  and  generally  in  matters  of  form.  But  if  he  amend  in  a  mate- 
rial point  (as  he  may  do  of  course)  after  a  copy  has  been  so  taken, 
before  any  answer  or  plea  or  demurrer  to  the  bill,  he  shall  pay  to  the 
defendant  the  costs  occasioned  thereby,  and  shall,  without  delay, 
furnish  him  a  fair  copy  thereof,  free  of  expense,  with  suitable  refer- 
ences to  the  places  where  the  same  are  to  be  inserted.  And  if  the 
amendments  are  numerous,  he  shall  furnish,  in  like  manner,  to  the 
defendant,  a  copy  of  the  whole  bill  as  amended ;  and  if  there  be  more 
than  one  defendant,  a  copy  shall  be  furnished  to  each  defendant 
affected  thereby. 

29.  After  an  answer,  or  plea,  or  demurrer  is  put  in,  and  before 
replication,  the  plaintiff  may,  upon  motion  or  petition,  without  notice, 
obtain  an  order  from  any  judge  of  the  court  to  amend  his  bill  on  or 
before  the  next  succeeding  rule-day,  upon  payment  of  costs  or  with- 
out payment  of  costs,  as  the  court  or  a  judge  thereof  may  in  his  dis- 
cretion direct.  Bat  after  replication  filed,  the  plaintiff  shall  not  be 
permitted  to  withdraw  it  and  to  amend  his  bill,  except  upon  a  special 
order  of  a  judge  of  the  court,  upon  motion  or  petition,  after  due 
notice  to  the  other  party,  and  upon  proof  by  affidavit  that  the  same  is 
not  made  for  the  purpose  of  vexation  or  delay,  or  that  the  matter  of 
the  proposed  amendment  is  material,  and  could  not  with  reasonable 
diligence  have  been  sooner  introduced  into  the  bill,  and  upon  the 
plaintiff's  submitting  to  such  other  terms  as  may  be  imposed  by  the 
judge  for  speeding  the  cause. 

30.  If  the  plaintiff  so  obtaining  any  order  to  amend  his  bill  after 
answer,  or  plea,  or  demurrer,  or  after  replication,  shall  not  file  his 
amendments  or  amended  bill,  as  the  case  may  requi-re,  in  the  clerk's 
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office  on  or  before  the  next  succeeding  rule-day,  lie  shall  be  considered 
to  have  abandoned  the  same,  and  the  cause  shall  proceed  as  if  no 
application  for  any  amendment  had  been  made. 

Demurrers  and  Pleas. 

31.  1^0  demurrer  or  plea  shall  be  allowed  to  be  filed  to  any  bill, 
unless  upon  a  certificate  of  counsel,  that  in  his  opinion  it  is  well 
founded  in  point  of  law,  and  supported  by  the  affidavit  of  the  defend- 
ant ;  that  it  is  not  interposed  for  delay ;  and,  if  a  plea,  that  it  is  true 
in  point  of  fact. 

32.  The  defendant  may  at  any  time  before  the  bill  is  taken  for 
confessed,  or  afterward  with  the  leave  of  the  court,  demur  or  plead 
to  the  whole  bill,  or  to  part  of  it,  and  he  may  demur  to  part,  plead  to 
part,  and  answer  as  to  the  residue  ;  but  in  every  case  in  which  the  bill 
specially  charges  fraud  or  combination,  a  plea  to  such  part  must  be 
accompanied  with  an  answer  fortifying  the  plea  and  explicitly  deny- 
ing the  fraud  and  combination,  and  the  facts  on  which  the  charge  is 
founded. 

33.  The  plaintiff  may  set  down  the  demurrer  or  plea  to  be  argued, 
or  he  may  take  issue  on  the  plea.  If,  upon  an  issue,  the  facts  stated 
in  the  plea  be  determined  for  the  defendant,  they  shall  avail  him  as 
far  as  in  law  and  equity  they  ought  to  avail  him. 

34.  If,  upon  the  hearing,  any  demurrer  or  plea  is  overruled,  the 
plaintiff  shall  be  entitled  to  his  costs  in  the  cause  up  to  that  period, 
unless  the  court  shall  be  satisfied  that  the  defendant  has  good  ground, 
in  point  of  law  or  fact,  to  interpose  the  same,  and  it  was  not  inter- 
posed vexatiously  or  for  delay.  And,  upon  the  overruling  of  any 
plea  or  demurrer,  the  defendant  shall  be  assigned  to  answer  the  bill, 
or  so  much  thereof  as  is  covered  by  the  plea  or  demurrer,  the  next 
succeeding  rule-day,  or  at  such  other  period  as,  consistently  with  jus- 
tice and  the  rights  of  the  defendant,  the  same  can,  in  the  judgment  of 
the  court,  be  reasonably  done ;  in  default  whereof,  the  bill  shall  be 
taken  against  him  pro  confesso,  and  the  matter  thereof  proceeded  in 
and  decreed  accordingly. 

35.  If,  upon  the  hearing,  any  demurrer  or  plea  shall  be  allowed, 
the  defendant  shall  be  entitled  to  his  costs.  But  the  court  may,  in 
its  discretion,  upon  motion  of  the  plaintiff,  allow  him  to  amend  his 
bill,  upon  such  terms  as  it  shall  deem  reasonable. 

36.  iSIo  demurrer  or  plea  shall  be  held  bad  and  overruled  upon 
argument,  only  because  such  demurrer  or  plea  shall  not  cover  so  much 
of  the  bill  as  it  might  by  law  have  extended  to. 

37.  No  demurrer  or  plea  shall  be  held  bad  and  overruled  upon 
argument,  only  because  the  answer  of  the  defendant  may  extend  to 
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Bome  part  of  the  same  matter  as  may  be  covered  by  such  demurrer  or 
plea. 

38.  If  the  plaintiff  shall  not  reply  to  any  plea,  or  set  down  any 
plea  or  demurrer  for  argument  on  the  rule-day  when  the  same  is  filed, 
or  on  the  next  succeeding  rule-day,  he  shall  be  deemed  to  admit  the 
truth  and  sufficiency  thereof,  and  his  bill  shall  be  dismissed  as  of 
course,  unless  a  judge  of  the  court  shall  allow  him  further  time  for 
that  purpose. 

Answer's  and  Discovers/. 

39.  The  rule,  that  if  a  defendant  submits  to  answer  he  shall 
answer  fully  to  all  the  matters  of  the  bill,  shall  no  longer  apply  in 
cases  where  he  might  by  plea  protect  himself  from  such  answer  and 
discovery.  And  the  defendant  shall  be  entitled  in  all  cases  by 
answer  to  insist  upon  all  matters  of  defence  (not  being  matters  of 
abatement,  or  to  the  character  of  the  parties,  or  matters  of  form)  in 
bar  of  or  to  the  merits  of  the  bill,  of  which  he  may  be  entitled  to 
avail  himself  by  a  plea  in  bar ;  and  in  such  answer  he  shall  not  be 
compellable  to  answer  any  other  matters  than  he  would  be  compel- 
lable to  answer  and  discover  upon  filing  a  plea  in  bar  and  an  answer 
in  support  of  such  plea,  touching  the  matters  set  forth  in  the  bill, 
to  avoid  or  repel  the  bar  or  defence.  Thus,  for  example,  a  bona  fide 
purchaser,  for  a  valuable  consideration  without  notice,  may  set  up 
that  defence  by  way  of  answer  instead  of  plea,  and  shall  be  en- 
titled to  the  same  protection,  and  shall  not  be  compellable  to  make 
any  further  answer  or  discovery  of  his  title  than  he  would  be  in  any 
answer  in  support  of  such  plea. 

40.  A  defendant  shall  not  be  bound  to  answer  any  statement  or 
charge  in  the  bill,  unless  specially  and  particularly  interrogated 
thereto ;  and  a  defendant  shall  not  be  bound  to  answer  any  interroga- 
tory in  the  bill,  except  those  inten-ogatories  which  such  defendant  is 
required  to  answer  ;  and  where  a  defendant  shall  answer  any  state- 
ment or  charge  in  the  bill  to  which  he  is  not  interrogated,  only  by 
stating  his  ignorance  of  the  matter  so  stated  or  charged,  such  answer 
shall  be  deemed  impertinent. 

December  Term,  1850. 

Ordered,  That  the  fortieth  rule,  heretofore  adopted  and  promul- 
gated by  this  court  as  one  of  the  rules  of  practice  in  suits  in  equity  in 
the  circuit  courts,  be,  and  the  same  is  hereby,  repealed  and  annulled. 
And  it  shall  not  hereafter  be  necessary  to  interrogate  a  defendant 
specially  and  particularly  upon  any  statement  in  the  bill,  unless  the 
complainant  desires  to  do  so,  to  obtain  a  discovery. 
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41.  The  interrogatories  contained  in  the  interrogating  part  of  the 
bill  shall  be  divided  as  conveniently  as  may  be  from  each  other,  and 
numbered  consecutively  1,  2,  3,  &c. ;  and  the  interrogatories  which 
each  defendant  is  required  to  answer  shall  be  specified  in  a  note  at 
the  foot  of  the  bill,  in  the  form  or  to  the  effect  following,  that  is  to 
say.  -'The  defendant  (A.  B.)  is  required  to  answer  the  interrogatories 
numbered  respectively  1,  2,  3,"  &c. ;  and  the  office  copy  of  the  bill 
taken  by  each  defendant  shall  not  contain  any  interrogatories  except 
those  which  such  defendant  is  so  required  to  answer,  unless  such 
defendant  shall  require  to  be  furnished  with  a  copy  of  the  whole 
bill. 

December  Term,  1871. 

Amendment  to  4zlst  Equity  Rule. 

If  the  complainant,  in  his  bill,  shall  waive  an  answer  under  oath, 
or  shall  only  require  an  answer  under  oath  with  regard  to  certain 
specified  interrogatories,  the  answer  of  the  defeadant,  though  under 
oath,  except  such  part  thereof  as  shall  be  directly  responsive  to  such 
interrogatories,  shall  not  be  evidence  in  his  favor,  unless  the  cause  be 
set  down  for  hearing  on  bill  and  answer  only  ;  but  may  nevertheless 
be  used  as  an  affidavit,  with  the  same  effect  as  heretofore,  on  a  motion 
to  grant  or  dissolve  an  injunction,  or  on  any  other  incidental  motion 
in  the  cause ;  but  this  shall  not  prevent  a  defendant  from  becoming 
a  witness  in  his  own  behalf  under  section  3  of  the  act  of  Congress  of 
July  2,  1864. 

42.  The  note  at  the  foot  of  the  bill,  specifying  the  interrogatories 
which  each  defendant  is  required  to  answer,  shall  be  considered  and 
treated  as  part  of  the  bill,  and  the  addition  of  any  such  note  to  the 
bill,  or  any  alteration  in  or  addition  to  such  note,  after  the  bill  is 
filed,  shall  be  considered  and  treated  as  an  amendment  of  the  bill. 

43.  Instead  of  the  words  of  the  bill  now  in  use,  preceding  the 
interrogating  part  thereof,  and  beginning  with  the  words  "To  the 
end  therefore,"  there  shall  hereafter  be  used  words  in  the  form  or  to 
the  effect  following  :  ''  To  the  end,  therefore,  that  the  said  defendants 
may,  if  they  can,  show  why  your  orator  should  not  have  the  relief 
hereby  prayed,  and  may,  upon  their  several  and  respective  corporal 
oaths,  and  according  to  the  best  and  utmost  of  their  several  and  re- 
spective knowledge,  remembrance,  information,  and  belief,  full,  true, 
direct,  and  perfect  answers  make  to  such  of  the  several  interroga- 
tories hereinafter  numbered  and  set  forth,  as  by  the  note  hereunder 
written  they  are  respectively  required  to  answer  :  that  is  to  say  — 

"  1.  Whether,  &c. 
"2.  Whether,  &c." 
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44.  A  defendant  shall  be  at  liberty,  by  answer,  to  decline  answer-, 
ing  any  interrogatory,  or  part  of  an  interrogatory,  from  answering 
which  he  might  have  protected  himself  by  demurrer;  and  he  shall  be 
at  liberty  so  to  decline,  notwithstanding  he  shall  answer  other  parts 
of  the  bill  from  which  he  might  have  protected  himself  by  demurrer. 

45.  Ko  special  replication  to  any  answer  shall  be  filed.  But  if  any 
matter  alleged  in  the  answer  shall  make  it  necessary  for  the  plaintiff 
to  amend  his  bill,  he  may  have  leave  to  amend  the  same  with  or  with- 
out the  payment  of  costs,  as  the  court,  or  a  judge  thereof,  may  in  his 
discretion  direct. 

46.  In  every  case  where  an  amendment  shall  be  made  after  answer 
filed,  the  defendant  shall  put  in  a  new  or  supplemental  answer  on  or 
before  the  next  succeeding  rule-day  after  that  on  which  the  amend- 
ment or  amended  bill  is  filed,  unless  the  time  is  enlarged  or  otherwise 
ordered  by  a  judge  of  the  court ;  and  upon  his  default,  the  like  pro- 
ceedings may  be  had  as  in  cases  of  an  omission  to  put  in  an  answer. 

Parties  to  Bills. 

47.  In  all  cases  where  it  shall  appear  to  the  court  that  persons  who 
might  otherwise  be  deemed  necessary  or  proper  parties  to  the  suit, 
cannot  be  made  parties  by  reason  of  their  being  out  of  the  jurisdic- 
tion of  the  court,  or  incapable  otherwise  of  being  made  parties,  or 
because  their  joinder  would  oust  the  jurisdiction  of  the  court  as  to 
the  parties  before  the  court,  the  court  may  in  their  discretion  proceed 
in  the  cause  without  making  such  persons  parties  ;  and  in  such  cases 
the  decree  shall  be  without  prejudice  to  the  rights  of  the  absent 
parties, 

48.  Where  the  parties  on  either  side  are  very  numerous,  and  can- 
not, without  manifest  inconvenience  and  oppressive  delays  in  the 
suit,  be  all  brought  before  it,  the  court  in  its  discretion  may  dispense 
with  making  all  of  them  parties,  and  may  proceed  in  the  suit,  having 
sufficient  parties  before  it  to  represent  all  the  adverse  interests  of  the 
plaintiffs  and  the  defendants  in  the  suit  properly  before  it.  But,  in 
such  cases,  the  decree  shall  be  without  prejudice  to  the  rights  and 
claims  of  all  the  absent  parties. 

49.  In  all  suits  concerning  real  estate  which  is  vested  in  trustees 
by  devise,  and  such  trustees  are  competent  to  sell  and  give  discharges 
for  the  proceeds  of  the  sale,  and  for  the  rents  and  profits  of  the 
estate,  such  trustees  shall  represent  the  persons  beneficially  inter- 
ested in  the  estate,  or  the  proceeds,  or  the  rents  and  profits,  in  the 
same  manner  and  to  the  same  extent  as  the  executors  or  administra- 
tors in  suits  concerning  personal  estate  represent  the  persons  bene- 
ficially interested  in  such  personal  estate ;  and  in  such  cases  it  shall 
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not  be  necessary  to  make  the  persons  beneficially  interested  in  such 
real  estate,  or  rents  and  profits,  parties  to  the  suit ;  but  the  court 
may,  upon  consideration  of  the  matter  on  the  hearing,  if  it  shall  so 
think  fit,  order  such  persons  to  be  made  parties. 

50.  In  suits  to  execute  the  trusts  of  a  will,  it  shall  not  be  necessary 
to  make  the  heir  at  law  a  party  ;  but  the  plaintiffs  shall  be  at  liberty 
to  make  the  heir  at  law  a  party  where  he  desires  to  have  the  will 
established  against  him. 

51.  In  all  cases  in  which  the  plaintiff  has  a  joint  and  several 
demand  against  several  persons,  either  as  principals  or  sureties,  it 
shall  not  be  necessary  to  bring  before  the  court  as  parties  to  a  suit 
concerning  such  demand,  all  the  persons  liable  thereto  ;  but  the  plain- 
tiff may  proceed  against  one  or  more  of  the  persons  severally  liable. 

52.  Where  the  defendant  shall,  by  his  answer,  suggest  that  the 
bill  is  defective  for  want  of  parties,  the  plaintiff  shall  be  at  liberty, 
within  fourteen  days  after  answer  filed,  to  set  down  the  cause  for 
argument  upon  that  objection  only ;  and  the  purpose  for  which  the 
same  is  so  set  down  shall  be  notified  by  an  entry,  to  be  made  in  the 
clerk's  order-book,  in  the  form  or  to  the  effect  following,  (that  is  to 
say  :  )  "  Set  down  upon  the  defendant's  objection  for  want  of  par- 
ties." And  where  the  plaintiff  shall  not  so  set  down  his  cause,  but 
shall  proceed  therewith  to  a  hearing,  notwithstanding  an  objection 
for  want  of  parties  taken  by  the  answer,  he  shall  not,  at  the  hearing 
of  the  cause,  if  the  defendant's  objection  shall  then  be  allowed,  be 
entitled  as  of  course  to  an  order  for  liberty  to  amend  his  bill  by  add- 
ing parties.  But  the  court,  if  it  thinks  fit,  shall  be  at  liberty  to  dis- 
miss the  bill. 

53.  If  a  defendant  shall,  at  the  hearing  of  a  cause,  object  that 
a  suit  is  defective  for  want  of  parties  not  having  by  plea  or  answer 
taken  the  objection,  and  therein  specified  by  name  or  description  of 
parties  to  whom  the  objection  applies,  the  court  (if  it  shall  think  fit) 
shall  be  at  liberty  to  make  a  decree  saving  the  rights  of  the  absent 
parties. 

54.  Where  no  account,  payment,  conveyance,  or  other  direct  relief 
is  sought  against  a  party  to  a  suit,  not  being  an  infant,  the  party, 
upon  service  of  the  subpoena  upon  him,  need  not  appear  and  answer 
the  bill,  unless  the  plaintiff  specially  requires  him  so  to  do  by  the 
prayer  of  his  bill ;  but  he  may  appear  and  answer  at  his  option  ;  and 
if  he  does  not  appear  and  answer  he  shall  be  bound  by  all  the  pro- 
ceedings in  the  cause.  If  the  plaintiff  shall  require  him  to  appear 
and  answer  he  sliall  be  entitled  to  the  costs  of  all  the  proceedings 
against  him,  unless  the  court  shall  otherwise  direct. 


RULES   OF   PRACTICE   IN   EQUITY.  1265 

Injunctions, 

55.  Whenever  an  injunction  is  asked  for  by  the  bill  to  stay  pro- 
ceedings at  law,  if  the  defendant  do  not  enter  his  appearance,  and 
plead,  demur,  or  answer  to  the  same  within  the  time  prescribed  there- 
for by  these  rules,  the  plaintiff  shall  be  entitled  as  of  course,  upon 
motion,  without  notice,  to  such  injunction.  But  special  injunctions 
shall  be  grantable  only  upon  due  notice  to  the  other  party  by  the 
court  in  term,  or  by  a  judge  thereof  in  vacation,  after  a  hearing, 
which  may  be  ex  parte,  if  the  adverse  party  does  not  appear  at  the 
time  and  place  ordered.  In  every  case  where  an  injunction  —  either 
the  common  injunction  or  a  special  injunction  —  is  awarded  in  vaca- 
tion, it  shall,  unless  previously  dissolved  by  the  judge  granting  the 
same,  continue  until  the  next  term  of  the  court,  or  until  it  is  dissolved 
by  some  other  order  of  the  court. 

Bills  of  Revivor  and  Supplemental  Bills. 

56.  Whenever  a  suit  in  equity  shall  become  abated  by  the  death  of 
either  party,  or  by  any  other  event,  the  same  may  be  revived  by  a 
bill  of  revivor,  or  a  bill  in  the  nature  of  a  bill  of  revivor,  as  the  cir- 
cumstances of  the  case  may  require,  filed  by  the  proper  parties, 
entitled  to  revive  the  same,  which  bill  may  be  filed  in  the  clerk's 
office  at  any  time ;  and,  upon  suggestion  of  the  facts,  the  proper 
process  of  subpoena  shall,  as  of  course,  be  issued  by  the  clerk,  requir- 
ing the  proper  representatives  of  the  other  party  to  appear  and  show 
cause,  if  any  they  have,  why  the  cause  should  not  be  revived.  And 
if  no  cause  shall  be  shown  at  the  next  rule-day  which  shall  occur 
after  fourteen  days  from  the  time  of  the  service  of  the  same  process, 
the  suit  shall  stand  revived,  as  of  course. 

57.  Whenever  any  suit  in  equity  shall  become  defective  from  any 
event  happening  after  the  filing  of  the  bill  (as,  for  example,  by 
change  of  interest  in  the  parties),  or  for  any  other  reason  a  supple- 
mental bill,  or  a  bill  in  the  nature  of  a  supplemental  bill,  may  be 
necessary  to  be  filed  in  the  cause,  leave  to  file  the  same  may  be 
granted  by  any  judge  of  the  court  on  any  rule-day,  upon  proper  cause 
shown,  and  due  notice  to  the  other  party.  And  if  leave  is  granted  to 
file  such  supplemental  bill,  the  defendant  shall  demur,  plead,  or 
answer  thereto,  on  the  next  succeeding  rule-day  after  the  supplemen- 
tal bill  is  filed  in  the  clerk's  office,  unless  some  other  time  shall  be 
assigned  by  a  judge  of  the  court. 

58.  It  shall  not  be  necessary  in  any  bill  of  revivor  or  supplemental 
bill  to  set  forth  any  of  the  statements  in  the  original  suit,  unless  the 
special  circumstances  of  the  case  may  require  it. 
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Verification  of  Answers. 
[As  amended  in  October  Term  1888,  129  U.  S.  701.] 

59.  Every  defendant  may  swear  to  his  answer  before  any  justice  or 

judge  of  any  court  of  the  United  States,  or  before  any  commissioner 

appointed  by  any  circuit  court  to  take  testimony  or  depositions,  or 

before  any  master  in  chancery   appointed  by  any  circuit  court,   or 

before  any  judge  of  any  court  of  a  State  or  Territory,  or  before  any 

notary  public. 

Amendment  of  Answers. 

60.  After  an  answer  is  put  in,  it  may  be  amended,  as  of  course,  in 
any  matter  of  form,  or  by  filling  up  a  blank,  or  correcting  a  date,  or 
reference  to  a  document,  or  other  small  matter,  and  be  resworn,  at  any 
time  before  a  replication  is  put  in,  or  the  cause  is  set  down  for  a 
hearing  upon  bill  and  answer.  But  after  replication,  or  such  setting 
down  for  a  hearing,  it  shall  not  be  amended  in  any  material  matters, 
as  by  adding  new  facts  or  defenses,  or  qualifying  or  altering  the  origi- 
nal statements,  except  by  special  leave  of  the  court,  or  of  a  judge 
thereof,  upon  motion  and  cause  shown,  after  due  notice  to  the  adverse 
party,  supported,  if  required,  by  affidavit;  and  in  every  case  where 
leave  is  so  granted,  the  court  or  the  judge  granting  the  same  may,  in 
his  discretion,  require  that  the  same  be  separately  engrossed,  and 
added  as  a  distinct  amendment  to  the  original  answer,  so  as  to  be 
distinguishable  therefrom. 

Exceptions  to  Answers. 

61.  After  an  answer  is  filed  on  any  rule-day,  the  plaintiff  shall  be 
allowed  until  the  next  succeeding  rule-day  to  file  in  the  clerk's  office 
exceptions  thereto  for  insufficiency,  and  no  longer,  unless  a  longer  time 
shall  be  allowed  for  the  purpose,  upon  cause  shown  to  the  court,  or  a 
judge  thereof;  and,  if  no  exception  shall  be  filed  thereto  within  that 
period,  the  answer  shall  be  deemed  and  taken  to  be  sufficient. 

62.  When  the  same  solicitor  is  employed  for  two  or  more  defend- 
ants, and  separate  answers  shall  be  filed,  or  other  proceedings  had,  by 
two  or  more  of  the  defendants  separately,  costs  shall  not  be  allowed 
for  such  separate  answers,  or  other  proceedings,  unless  a  master,  upon 
reference  to  him,  shall  certify  that  such  separate  answers  and  otlier 
proceedings  were  necessary  or  proper,  and  ought  not  to  have  been 
joined  together. 

63.  Where  exceptions  shall  be  filed  to  the  answer  for  insufficiency, 
within  the  period  prescribed  by  these  rules,  if  the  defendant  shall  not 
submit  to  the  same  and  file  an  amended  answer  on  the  next  succeed- 
ing rule-day,  the  plaintiff  shall  forthwith  set  them  down  for  a  hearing 
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on  the  next  succeeding  rule-day  thereafter,  before  a  judge  of  the 
court,  and  shall  enter,  as  of  course,  in  the  order-book,  an  order  for 
that  purpose  ;  and  if  he  shall  not  so  set  down  the  same  for  a  hearing, 
the  exceptions  shall  be  deemed  abandoned,  and  the  answer  shall  be 
deemed  sufficient ;  provided,  however,  that  the  court,  or  any  judge 
thereof,  may,  for  good  cause  shown,  enlarge  the  time  for  filing  ex- 
ceptions, or  for  answering  the  same,  in  his  discretion,  upon  such  terms 
as  he  may  deem  reasonable. 

64.  If,  at  the  hearing,  the  exceptions  shall  be  allowed,  the  defend- 
ant shall  be  bound  to  put  in  a  full  and  complete  answer  thereto  on 
the  next  succeeding  rule-day;  otherwise  the  plaintiff  shall,  as  of 
course,  be  entitled  to  take  the  bill,  so  far  as  the  matter  of  such  excep- 
tions is  concerned,  as  confessed,  or,  at  his  election,  he  may  have  a 
writ  of  attachment  to  compel  the  defendant  to  make  a  better  answer 
to  the  matter  of  the  exceptions ;  and  the  defendant,  when  he  is  in 
custody  upon  such  writ,  shall  not  be  discharged  therefrom  but  by  an 
order  of  the  court,  or  of  a  judge  thereof,  upon  his  putting  in  such 
answer,  and  complying  with  such  other  terms  as  the  court  or  judge 
may  direct. 

65.  If,  upon  argument,  the  plaintiff's  exceptions  to  the  answer  shall 
be  overruled,  or  the  answer  shall  be  adjudged  insufficient,  the  prevail- 
ing party  shall  be  entitled  to  all  the  costs  occasioned  thereby,  unless 
otherwise  directed  by  the  court,  or  the  judge  thereof,  at  the  hearing 
upon  the  exceptions. 

Replication  and  Issue. 

66.  Whenever  the  answer  of  the  defendant  shall  not  be  excepted  to, 
or  shall  be  adjudged  or  deemed  sufficient,  the  plaintiff  shall  file  the 
general  replication  thereto  on  or  before  the  next  succeeding  rule-day 
thereafter  ;  and  in  all  cases  where  the  general  replication  is  tiled,  the 
cause  shall  be  deemed,  to  all  intents  and  purposes,  at  issue,  wdthout 
any  rejoinder  or  other  pleading  on  either  side.  If  the  plaintiff  shall 
omit  or  refuse  to  file  such  replication  within  the  prescribed  period,  the 
defendant  shall  be  entitled  to  an  order,  as  of  course,  for  a  dismissal 
of  the  suit ;  and  the  suit  shall  thereupon  stand  dismissed,  unless  the 
court,  or  a  judge  thereof,  shall,  upon  motion,  for  cause  shown, 
allow  a  replication  to  be  filed  mmc  pro  time,  the  plaintiff  sub- 
mitting to  speed  the  cause,  and  to  such  other  terms  as  may  be 
directed. 

Testimony  and  Depositio7is. 

67.  After  the  cause  is  at  issue,  commissions  to  take  testimony  may 
be  taken  out  in  vacation  as  well  as  in  term,  jointly  by  both  parties, 
or  severally  by  either  party,  upon  interrogatories  filed  by  the  party 
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taking  out  the  same  in  the  clerk's  office,  ten  days'  notice  thereof  being 
given  to  the  adverse  party  to  file  cross-interrogatories  before  the 
issuing  of  the  commission  ;  and  if  no  cross-interrogatories  are  filed  at 
the  expiration  of  the  time,  the  commission  may  issue  ex  parte.  In  all 
cases,  the  commissioner  or  commissioners  may  be  named  by  the 
court,  or  by  a  judge  thereof,  and  the  presiding  judge  of  the  court 
exercising  jurisdiction  may,  either  in  term  time  or  in  vacation,  vest 
in  the  clerk  of  the  court  general  power  to  name  commissioners  to 
take  testimony. 

Either  party  may  give  notice  to  the  other  that  he  desires  the  evi- 
dence to  be  adduced  in  the  cause  to  be  taken  orally,  and  thereupon  all 
the  witnesses  to  be  examined  shall  be  examined  before  one  of  the 
examiners  of  the  court,  or  before  an  examiner  to  be  specially  ap- 
pointed by  the  court.  The  examiner,  if  he  so  requests,  shall  be  fur- 
nished with  a  copy  of  the  pleadings. 

Such  examination  shall  take  place  in  the  presence  of  the  parties  or 
their  agents,  by  their  counsel  or  solicitors,  and  the  witnesses  shall  be 
subject  to  cross-examination  and  re-examination,  all  of  which  shall 
be  conducted  as  near  as  may  be  in  the  mode  now  used  in  common-law 
courts. 

The  depositions  taken  upon  such  oral  examination  shall  be  reduced 
to  writing  by  the  examiner  in  the  form  of  question  put  and  answer 
given,  provided  that,  by  consent  of  parties,  the  examiner  may  take 
down  the  testimony  of  any  witness  in  the  form  of  narrative. 

At  the  request  of  either  party,  with  reasonable  notice,  the  deposi- 
tion of  any  witness  shall,  under  the  direction  of  the  examiner,  be 
taken  down  either  by  a  skilful  stenographer  or  by  a  skilful  type- 
writer, as  the  examiner  may  elect,  and  when  taken  stenographically, 
shall  be  put  into  typewriting  or  other  writing,  provided  that  such 
stenographer  or  typewriter  has  been  appointed  by  the  court  or  is 
approved  by  both  parties.  The  testimony  of  each  witness  after  such 
reduction  to  writing,  shall  be  read  over  to  him  and  signed  by  him  in 
the  presence  of  the  examiner,  and  of  such  of  the  parties  or  counsel  as 
may  attend,  provided  that,  if  the  witness  shall  refuse  to  sign  his 
deposition  so  taken,  then  the  examiner  shall  sign  the  same,  stating 
upon  the  record  the  reasons,  if  any,  assigned  by  the  witness  for  such 
refusal.  The  examiner  may,  upon  all  examinations,  state  any  special 
matters  to  the  court  as  he  sliall  think  fit ;  and  any  question  or  ques- 
tions which  may  be  objected  to  shall  be  noted  by  the  examiner  upon 
the  deposition ;  but  he  shall  not  have  power  to  decide  on  the  com- 
petency, materiality,  or  relevancy  of  the  questions  ;  and  the  court 
shall  have  power  to  deal  with  the  costs  of  incompetent,  immaterial, 
or  irrelevant  depositions,  or  parts  of  them,  as  may  be  just. 
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In  case  of  refusal  of  witnesses  to  attend  to  be  sworn,  or  to 
answer  any  question  put  by  the  examiner  or  by  counsel  or  solicitor, 
the  same  practice  shall  be  adopted  as  is  now  practised  with  respect 
to  witnesses  to  be  produced  on  examination  before  an  examiner  of 
said  court  on  written  interrogatories. 

Xotice  shall  be  given  by  the  respective  counsel  or  solicitors  to  the 
opposite  counsel  or  solicitors  or  parties,  of  the  time  and  place  of  the 
examination,  for  such  reasonable  time  as  the  examiner  may  fix  by  or- 
der in  each  cause. 

When  the  examination  of  witnesses  before  the  examiner  is  con- 
cluded, the  original  depositions,  authenticated  by  the  signature  of  the 
examiner,  shall  be  transmitted  by  him  to  the  clerk  of  the  court,  to  be 
there  filed  of  record,  in  the  same  mode  as  prescribed  in  Section  865 
of  the  Revised  Statutes. 

Testimony  may  be  taken  on  commission  in  the  usual  way,  by  writ- 
ten interrogatories  and  cross-interrogatories,  on  motion  to  the  court 
in  term  time  or  to  a  judge  in  vacation,  for  special  reasons  satisfactory 
to  the  court  or  judge. 

Where  the  evidence  to  be  adduced  in  a  cause  is  to  be  taken  orally, 
as  before  provided,  the  court  may,  on  motion  of  either  party,  assign 
a  time  within  which  the  complainant  shall  take  his  evidence  in  support 
of  the  bill,  and  a  time  thereafter  within  which  the  defendant  shall 
take  his  evidence  in  defense,  and  a  time  thereafter  within  which  the 
complainant  shall  take  his  evidence  in  reply  ;  and  no  further  evidence 
shall  be  taken  in  the  cause  unless  by  agreement  of  the  parties  or  by 
leave  of  court  first  obtained,  on  motion  for  cause  shown. 

The  expense  of  the  taking  down  of  depositions  by  a  stenographer, 
and  of  putting  them  into  typewriting  or  other  writing,  shall  be  paid 
in  the  first  instance  by  the  party  calling  the  witness,  and  shall  be  im- 
posed by  the  court  as  part  of  the  costs  upon  such  party  as  the  court 
shall  adjudge  should  ultimately  bear  them. 

[As  amended  May  3,  1892.] 

[The  following  amendments  to  Eule  67  were  repealed  by  ftie 
amendment  of  May  3,  1892.] 

December  Term,  1854. 

Ordered,  That  the  sixty-seventh  rule  governing  equity  practice  be 
so  amended  as  to  allow  the  presiding  judge  of  any  court  exercising 
jurisdiction,  either  in  term  time  or  in  vacation,  to  vest  in  the  clerk  of 
said  court  general  power  to  name  commissioners  to  take  testimony  in 
like  manner  that  the  court  or  judge  thereof  can  now  do  by  the  said 
sixty-seventh  rule. 

[Included  in  ameudmeut  of  May  3,  1892.] 
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December  Term,  1861. 

Ordered,  That  the  last  paragraph  iu  the  sixty-seventh  rule  in  equity- 
be  repealed,  and  the  rule  be  amended  as  follows  :  Either  party  may 
give  notice  to  the  other  that  he  desires  the  evidence  to  be  adduced  in 
the  cause  to  be  taken  orally,  and  thereupon  all  the  witnesses  to  be 
examined  shall  be  examined  before  one  of  the  examiners  of  the  court, 
or  before  an  examiner  to  be  specially  appointed  by  the  court,  the 
examiner  to  be  furnished  with  a  copy  of  the  bill  and  answer,  if  any ; 
and  such  examination  shall  take  place  in  the  presence  of  the  parties 
or  their  agents,  by  their  counsel  or  solicitors,  and  the  witnesses  shall 
be  subject  to  cross-examination  and  re-examination,  and  which  shall 
be  conducted  as  near  as  may  be  in  the  mode  now  used  in  common-law 
courts.  The  depositions  taken  upon  such  oral  examinations  shall  be 
taken  down  in  writing  by  the  examiner  in  the  form  of  narrative,  un- 
less he  determines  the  examination  shall  be  by  question  and  answer  in 
special  instances,  in  which  instances  it  shall  be  taken  down  by  a  sten- 
ographer and  be  j)ut  into  typewriting  or  other  writing ;  and,  when  com- 
pleted^ shall  be  read  over  to  the  witness  and  signed  by  him  in  the 
presence  of  the  parties  or  counsel,  or  such  of  them  as  may  attend ; 
provided,  if  the  witness  shall  refuse  to  sign  the  said  deposition,  then 
the  examiner  shall  sign  the  same ;  and  the  examiner  may,  upon  all  ex- 
aminations, state  any  special  matters  to  the  court  as  he  shall  think 
fit ;  and  any  question  or  questions  which  may  be  objected  to  shall  be 
noted  by  the  examiner  upon  the  deposition,  but  he  shall  not  have 
power  to  decide  on  the  competency,  materiality,  or  relevancy  of  the 
questions ;  and  the  court  shall  have  power  to  deal  with  the  costs  of 
incompetent,  immaterial,  or  irrelevant  depositions,  or  parts  of  them, 
as  may  be  just. 

In  case  of  refusal  of  witnesses  to  attend,  to  be  sworn,  or  to  answer 
any  question  put  by  the  examiner,  or  by  counsel  or  solicitor,  the  same 
practice  shall  be  adopted  as  is  now  practised  with  respect  to  witnesses 
to  be  produced  on  examination  before  an  examiner  of  said  court  on 
written  interrogatories. 

Notice  shall  be  given  by  the  respective  counsel  or  solicitors,  to  the 
opposite  counsel  or  solicitors,  or  parties,  of  the  time  and  place  of  the 
examination,  for  such  reasonable  time  as  the  examiner  may  fix  by 
order  in  each  cause. 

When  the  examination  of  witnesses  before  the  examiner  is  con- 
cluded, the  original  deposition,  authenticated  by  the  signature  of  the 
examiner,  shall  be  transmitted  by  him  to  the  clerk  of  the  court,  to  be 
there  filed  of  record,  in  the  same  mode  as  prescribed  in  the  thirtieth 
section  of  act  of  Congress,  September  24,  1789. 

Testimony  may  be  taken  on  commission  in  the  usual  way,  by  written 
interrogatories  and  cross-interrogatories,  on  motion  to  the  court  in 
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term  time,  or  to  a  judge  in  vacation,  for  special  reasons  satisfactory 
to  the  coui't  or  judge. 

[Thus  amended  May  11,  1891,  139  U.  S.  707.  Repealed  except  in  so  far 
as  included  in  amendment  of  May  3,  1892.] 

Amexdment   to   67th    Eule    of    December   Term,    18G9. 
As  amended  October  Term  1890,  May  11,  1891  ;  139  U.  S.  707. 

Where  the  evidence  to  be  adduced  in  a  cause  is  to  be  taken  orally, 
as  provided  in  the  order  passed  at  the  December  term,  1861,  amending 
the  67th  General  Rule,  the  court  may,  on  motion  of  either  party,  as- 
sign a  time  within  which  the  complainant  shall  take  his  evidence  in 
support  of  the  bill,  and  a  time  thereafter  within  which  the  defendant 
shall  take  his  evidence  in  defense,  and  a  time  thereafter  within  which 
the  complainant  shall  take  his  evidence  in  reply ;  and  no  further  evi- 
dence shall  be  taken  in  the  cause,  unless  by  agreement  of  the  parties, 
or  by  leave  of  court  first  obtained,  on  motion,  for  cause  shown.  The 
expense  of  the  taking  down  of  depositions  by  a  stenographer  and  of 
putting  them  into  typewriting  or  other  writing  shall  be  paid  in  the 
first  instance  by  the  party  who  makes  the  examination  or  cross-exam- 
ination of  the  witness,  as  the  case  may  be,  and  shall  be  imposed  by 
the  court,  as  part  of  the  costs  upon  such  party  as  the  court  shall  ad- 
judge should  ultimately  bear  them. 

[Repealed  except  in  so  far  as  included  in  amendment  of  May  3,  1892.] 

68.  Testimony  may  also  he  taken  in  the  cause,  after  it  is  at  issue, 
by  deposition,  according  to  the  act  of  Congress.  But  in  such  case, 
if  no  notice  is  given  to  the  adverse  party  of  the  time  and  place  of 
taking  the  deposition,  he  shall,  upon  motion  and  afiidavit  of  the  fact, 
be  entitled  to  a  cross-examination  of  the  witness,  either  nnder  a  com- 
mission or  by  a  new  deposition  taken  under  the  acts  of  Congress,  if  a 
court  or  a  judge  thereof  shall,  under  all  the  circumstances,  deem  it 
reasonable. 

69.  Three  months,  and  no  more,  shall  be  allowed  for  the  taking  of 
testimony  after  the  cause  is  at  issue,  unless  the  court,  or  a  judge 
thereof,  shall,  upon  special  cause  shown  by  either  party,  enlarge  the 
time ;  and  no  testimony  taken  after  such  period  shall  be  allowed  to 
be  read  in  evidence  at  the  hearing.  Immediately  upon  the  return  of 
the  commissions  and  depositions  containing  the  testimony  into  the 
clerk's  office,  publication  thereof  may  be  ordered  in  the  clerk's  office, 
by  any  judge  of  the  court,  upon  due  notice  to  the  parties,  or  it  may 
be  enlarged,  as  he  may  deem  reasonable  under  all  the  circumstances ; 
but,  by  consent  of  the  parties,  publication  of  the  testimony  may  at 
any  time  pass  into  the  clerk's  office,  such  consent  being  in  writing, 
and  a  copy  thereof  entered  in  the  order-books,  or  indorsed  upon  the 
deposition  or  testimony. 

70.  After  any  bill  filed  and  before  the  defendant  hath  answered 
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the  same,  upon  affidavit  made  that  any  of  the  plaintiff's  witnesses  are 
aged  and  infirm,  or  going  out  of  the  country,  or  that  any  one  of  them 
is  a  single  witness  to  a  material  fact,  the  clerk  of  the  court  shall,  as 
of  course,  upon  the  application  of  the  plaintiff,  issue  a  commission  to 
such  commissioner  or  commissioners  as  a  judge  of  the  court  may 
direct,  to  take  the  examination  of  such  witness  or  witnesses  de  bene 
esse,  upon  giving  due  notice  to  the  adverse  party  of  the  time  and  place 
of  taking  his  testimony. 

71.  The  last  interrogatory  in  the  written  interrogatories  to  take 
testimony  now  commonly  in  use  shall  in  the  future  be  altered,  and 
stated  in  substance  thus  :  "  Do  you  know,  or  can  you  set  forth,  any 
other  matter  or  thing  which  may  be  a  benefit  or  advantage  to  the 
parties  at  issue  in  this  cause,  or  either  of  them,  or  that  may  be  mate- 
rial to  the  subject  of  this  your  examination  or  the  matters  in  question 
in  this  cause  ?  If  yea,  set  forth  the  same  fully  and  at  large  in  your 
answer." 

Cross-Bills. 

72.  Where  a  defendant  in  equity  tiles  a  cross-bill  for  discovery 
only  against  the  plaintiff  in  the  original  bill,  the  defendant  to  the 
original  bill  shall  first  answer  thereto  before  the  original  plaintiff  shall 
be  compellable  to  answer  the  cross-bill.  The  answer  of  the  original 
plaintiff  to  such  cross-bill  may  be  read  and  used  by  the  party  filing 
the  cross-bill  at  the  hearing,  in  the  same  manner  and  under  the  same 
restrictions  as  the  answer  praying  relief  may  now  be  read  and  used. 

Reference  to  and  Proceedings  before  Masters. 

73.  Every  decree  for  an  account  of  the  personal  estate  of  a  testator 
or  intestate  shall  contain  a  direction  to  the  master  to  whom  it  is 
referred  to  take  the  same  to  inquire  and  state  to  the  court  what  parts, 
if  any,  of  such  personal  estate  are  outstanding  or  undisposed  of, 
unless  the  court  shall  otherwise  direct. 

74.  Whenever  any  reference  of  any  matter  is  made  to  a  master  to 
examine  and  report  thereon,  the  party  at  whose  instance  or  for  whose 
benefit  the  reference  is  made  shall  cause  the  same  to  be  presented  to 
the  master  for  a  hearing  on  or  before  the  next  rule-day  succeeding 
the  time  when  the  reference  was  made  ;  if  he  shall  omit  to  do  so,  the 
adverse  party  shall  be  at  liberty  forthwith  to  cause  proceedings  to 
be  had  before  the  master,  at  the  costs  of  the  party  procuring  the 
reference. 

75.  Upon  every  such  reference  it  shall  be  the  duty  of  the  master, 
as  soon  as  he  reasonably  can  after  the  same  is  brought  before  him,  to 
assign  a  time  and  place  for  proceedings  in  the  same,  and  to  give  due 
notice  thereof  to  each  of  the  parties,  or  their  solicitors ;  and  if  either 
party  shall  fail  to  appear  at  the  time  and  place  appointed,  the  master 
shall  be  at  liberty  to  proceed  ex  parte,  or,  in  his  discretion,  to  adjourn 
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the  examination  and  proceedings  to  a  future  day,  giving  notice  to  the 
absent  party  or  his  solicitor  of  such  adjournment ;  and  it  shall  be  the 
duty  of  the  master  to  proceed  with  all  reasonable  diligence  in  every 
such  reference,  and  with  the  least  practicable  delay,  and  either  party 
shall  be  at  liberty  to  apply  to  the  court,  or  a  judge  thereof,  for  an 
order  to  the  master  to  speed  the  proceedings,  and  to  make  his  report, 
and  to  certify  to  the  court  or  judge  the  reasons  for  any  delay. 

76.  In  the  reports  made  by  the  master  to  the  court,  no  part  of  any 
state  of  facts,  charge,  affidavit,  deposition,  examination,  or  answer 
brought  in  or  used  before  them  shall  be  stated  or  recited.  But  such 
state  of  facts,  charge,  affidavit,  deposition,  examination,  or  answer 
shall  be  identified,  specified,  and  referred  to,  so  as  to  inform  the 
court  what  state  of  facts,  charge,  affidavit,  deposition,  examination, 
or  answer  were  so  brought  in  or  used. 

77.  The  master  shall  regulate  all  the  proceedings  in  every  hearing 
before  him,  upon  every  such  reference ;  and  he  shall  have  full  au- 
thority to  examine  the  parties  in  the  cause,  upon  oath,  touching  all 
matters  contained  in  the  reference  ;  and  also  to  require  the  production 
of  all  books,  papers,  writings,  vouchers,  and  other  documents  appli- 
cable thereto ;  and  also  to  examine  on  oath,  viva  voce,  all  witnesses 
produced  by  the  parties  before  him,  and  to  order  the  examination  of 
other  witnesses  to  be  taken,  under  a  commission  to  be  issued  upon 
his  certificate  from  the  clerk's  office  or  by  deposition,  according  to 
the  acts  of  Congress,  or  otherwise,  as  hereinafter  provided;  and  also 
to  direct  the  mode  in  which  the  matters  requiring  evidence  shall  be 
proved  before  him ;  and  generally  to  do  all  other  acts,  and  direct  all 
other  inquiries  and  proceedings  in  the  matters  before  him,  which  he 
may  deem  necessary  and  proper  to  the  justice  and  merits  thereof  and 
the  rights  of  the  parties. 

78.  Witnesses  who  live  within  the  district  may,  upon  due  notice  to 
the  opposite  party,  be  summoned  to  appear  before  the  commissioner 
appointed  to  take  testimony,  or  before  a  master  or  examiner  appointed 
in  any  cause,  by  subpoena  in  the  usual  form,  which  may  be  issued  by 
the  clerk  in  blank,  and  filled  up  by  the  party  praying  the  same,  or 
by  the  commissioner,  master,  or  examiner,  requiring  the  attendance  of 
the  Avitnesses  at  the  time  and  place  specified,  who  shall  be  allowed 
for  attendance  the  same  compensation  as  for  attendance  in  court; 
and  if  any  witness  shall  refuse  to  appear  or  give  evidence,  it  shall  be 
deemed  a  contempt  of  the  court,  which  being  certified  to  the  clerk's 
office  by  the  commissioner,  master,  or  examiner,  an  attachment  may 
issue  thereupon  by  order  of  the  court  or  of  any  judge  thereof,  in  the 
same  manner  as  if  the  contempt  were  for  not  attending,  or  for  refus- 
ing to  give  testimony  in  the  court.     But  nothing  herein  contained 
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shall  prevent  the  examination  of  witnesses  viva  voce  when  produced 
in  open  court,  if  the  court  shall,  in  its  discretion,  deem  it  advisable. 

79.  All  parties  accounting  before  a  master  shall  bring  in  their  re- 
spective accounts  in  the  form  of  debtor  and  creditor ;  and  any  of  the 
other  parties  who  shall  not  be  satisfied  with  the  accounts  so  brought 
in  shall  be  at  liberty  to  examine  the  accounting  party  viva  voce,  or 
upon  interrogatories,  in  the  master's  office,  or  by  deposition,  as  the 
master  shall  direct. 

80.  All  affidavits,  depositions,  and  documents  which  have  been 
previously  made,  read,  or  used  in  the  court,  upon  any  proceeding  in 
any  cause  or  matter,  may  be  used  before  the  master. 

81.  The  master  shall  be  at  liberty  to  examine  any  creditor  or  other 
person  coming  in  to  claim  before  him,  either  upon  written  interroga- 
tories or  viva  voce,  or  in  both  modes,  as  the  nature  of  the  case  may 
appear  to  him  to  require.  The  evidence  upon  such  examinations 
shall  be  taken  down  by  the  master,  or  by  some  other  person  by  his 
order  and  in  his  presence,  if  either  party  requires  it,  in  order  that  the 
same  may  be  used  by  the  court,  if  necessary. 

82.  The  circuit  courts  may  appoint  standing  masters  in  chancery 
in  their  respective  districts,  both  the  judges  concurring  in  the  ap- 
pointment ;  and  they  may  also  appoint  a  master  pro  hac  vice  in  any 
particular  case.  The  compensation  to  be  allowed  to  every  master  in 
chancery  for  his  services  in  any  particular  case  shall  be  fixed  by  the 
circuit  court,  in  its  discretion,  having  regard  to  all  the  circumstances 
thereof,  and  the  compensation  shall  be  charged  upon  and  borne  by 
such  of  the  parties  in  the  cause  as  the  court  shall  direct.  The  master 
shall  not  retain  his  report  as  security  for  his  compensation ;  but, 
when  the  compensation  is  allowed  by  the  court,  he  shall  be  entitled 
to  an  attachment  for  the  amount  against  the  party  Avho  is  ordered  to 
pay  the  same,  if,  upon  notice  thereof,  he  does  not  pay  it  within  the 
time  prescribed  by  the  court. 

Exceptions  to  Report  of  Master. 

83.  The  master,  as  soon  as  his  report  is  ready,  shall  return  the  same 
into  the  clerk's  office,  and  the  day  of  the  return  shall  be  entered  by 
the  clerk  in  the  order-book.  The  parties  shall  have  one  month  from 
the  time  of  filing  the  report  to  file  exceptions  thereto ;  and,  if  no 
exceptions  are  within  that  period  filed  by  either  party,  the  report 
shall  stand  confirmed  on  the  next  rule-day  after  the  month  is  expired. 
If  exceptions  are  filed,  they  shall  stand  for  hearing  before  the  court, 
if  the  court  is  then  in  session ;  or,  if  not,  then  at  the  next  sitting  of 
the  court  which  shall  be  held  thereafter,  by  adjournment  or  otherwise. 

84.  And,  in  order  to  prevent  exceptions  to  reports  from  being  filed 
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for  frivolous  causes,  or  for  mere  delay,  the  party  whose  exceptions 
are  overruled  shall,  for  every  exception  overruled,  pay  costs  to  the 
other  party,  and  for  every  exception  allowed  shall  be  entitled  to 
costs ;  the  cost  to  be  fixed  in  each  case  by  the  court,  by  a  standing 
rule  of  the  circuit  court. 

Decrees  and  Orders. 

85.  Clerical  mistakes  in  decrees  or  decretal  orders,  or  errors  aris- 
inff  from  any  incidental  slip  or  omission,  may,  at  any  time  before  an 
actual  enrolment  thereof,  be  corrected  by  order  of  the  court  or  a  judge 
thereof,  upon  petition,  without  the  form  or  expense  of  a  rehearing.  ' 

86.  In  drawing  up  decrees  and  orders,  neither  the  bill,  nor 
answer,  nor  other  pleadings,  nor  any  part  thereof,  nor  the  report 
of  any  master,  nor  any  other  prior  proceeding,  shall  be  recited  or 
stated  in  the  decree  or  order ;  but  the  decree  and  order  shall  begin, 
in  substance,  as  follows :  "  This  cause  came  on  to  be  heard  (or  to  be 
further  heard,  as  the  case  may  be)  at  this  term,  and  was  argued  by 
counsel ;  and  thereupon,  upon  consideration  thereof,  it  was  ordered, 
adjudged,  and  decreed  as  follows,  viz. :  "  [Here  insert  the  decree  or 
order]. 

Guardians  ad  Litem. 

87.  Guardians  ad  litem  to  defend  a  suit  may  be  appointed  by  the 
court,  or  by  any  judge  thereof,  for  infants  or  other  persons  who  are 
under  guardianship,  or  otherwise  incapable  to  sue  for  themselves. 
All  infants  and  other  persons  so  incapable  may  sue  by  their  guardians, 
if  any,  or  by  i\\Q\v  procheiii  ami ;  subject,  however,  to  such  orders  as 
the  court  may  direct  for  the  protection  of  infants  and  other  persons. 

Rehearings. 

88.  Every  petition  for  a  rehearing  shall  contain  the  special  matter 
or  cause  on  which  such  rehearing  is  applied  for,  shall  be  signed  by 
counsel,  and  the  facts  therein  stated,  if  not  apparent  on  the  record, 
shall  be  verified  by  the  oath  of  the  party  or  by  some  other  person. 
No  rehearing  shall  be  granted  after  the  term  at  which  the  final  decree 
of  the  court  shall  have  been  entered  and  recorded,  if  an  appeal  lies 
to  the  Supreme  Court.  Rut  if  no  appeal  lies,  the  petition  may  be 
admitted  at  any  time  before  the  end  of  the  next  term  of  the  court,  in 
the  discretion  of  the  court. 

General  Provisions. 

80.    The  circuit  courts  (both  judges  concurring  therein)  may  make 
any  other  and  further  rules  and  regulations  for  the  practice,  proceed- 
voL.  ir.  — 38 
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ing;5,  and  process,  mesne  and  final,  in  their  respective  districts,  not 
inconsistent  with  the  rules  hereby  prescribed,  in  their  discretion,  and 
from  time  to  time  alter  and  amend  the  same. 

90.  In  all  cases  where  the  rules  prescribed  by  this  court  or  by  the 
circuit  court  do  not  apply,  the  practice  of  the  circuit  court  shall  be 
regulated  by  the  present  practice  of  the  high  court  of  chancery  in 
England,  so  far  as  the  same  may  reasonably  be  applied  consistently 
with  the  local  circumstances  and  local  conveniences  of  the  district 
where  the  court  is  held,  not  as  positive  rules,  but  as  furnishing  just 
analogies  to  regulate  the  practice. 

91.  Whenever,  under  these  rules,  an  oath  is  or  may  be  required  to 
be  taken,  the  party  ma}",  if  conscieutiousl}^  scrupulous  of  taking  an 
oath,  in  lieu  thereof  make  solemn  affirmation  to  the  truth  of  the  facts 
stated  by  him. 

December  Term,  1863. 

92.  Ordered,  That  in  suits  in  equity  for  the  foreclosure  of  mort- 
gages in  the  circuit  courts  of  the  United  States,  or  in  any  court  of 
the  Territories  having  jurisdiction  of  the  same,  a  decree  may  be  ren- 
dered for  any  balance  that  may  be  found  due  to  the  complainant  over 
and  above  the  proceeds  of  the  sale  or  sales,  and  execution  may  issue 
for  the  collection  of  the  same,  as  is  provided  in  the  eighth  rule  of 
this  court  regulating  the  equity  practice,  where  the  decree  is  solely 
for  the  payment  of  money. 

October  Term,  1878. 
Injunctions. 

93.  "When  an  appeal  from  a  final  decree,  in  an  equity  suit,  granting 
or  dissolving  an  injunction,  is  allowed  by  a  justice  or  judge  who  took 
part  in  the  decision  of  the  cause,  he  may,  in  his  discretion,  at  the 
time  of  such  allowance,  make  an  order  suspending  or  modifying  the 
injunction  during  the  pendency  of  the  appeal,  upon  such  terms  as  to 
bond  or  otherwise  as  he  may  consider  proper  for  the  security  of  the 
rights  of  the  opposite  party. 

'  October  Term,  1881. 
Stockliolders'  Bills. 

94.  Every  bill  brought  by  one  or  more  stockholders  in  a  corpora- 
tion against  the  corporation  and  other  parties,  founded  on  rights 
which  may  properly  be  asserted  by  the  corporation,  must  be  verified 
by  oath,  and  must  contain  an  allegation  that  the  plaintiff  was  a  share- 
holder at  the  time  of  the  transaction  of  which  he  complains,  or  that 
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his  share  had  devolved  on  him  since  by  operation  of  law,  and  that 
the  suit  is  not  a  collusive  one  to  confer  on  a  court  of  the  United 
States  jurisdiction  of  a  case  of  which  it  would  not  otherwise  have 
cognizance.  It  must  also  set  forth  with  particularity  the  efforts  of 
the  plaintiff  to  secure  such  action  as  he  desires  on  the  part  of  the 
managing  Directors  or  Trustees,  and,  if  necessary,  of  the  sharehold- 
ers, and  the  causes  of  his  failure  to  obtain  such  action. 
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IV. 

RULES  OF  PRACTICE  FOR  THE  COURTS  OF  THE  UNITED 
STATES   IN  ADMIRALTY  AND   MARITIME  JURISDIC- 
TION, ON  THE  INSTANCE  SIDE  OF  THE  COURT, 

In  pursuance  of  the  Act  of  the  Twenty-third   of  August, 
1842,   Chapter  188. 

1.  No  mesne  process  shall  issue  from  the  district  courts  in  any  civil 
cause  of  admiralty  and  maritime  jurisdiction  until  the  libel,  or  libel  of 
information,  shall  be  filed  in  the  clerk's  office  from  which  such  process 
is  to  issue.  All  process  shall  be  served  by  the  marshal  or  by  his  deputy, 
or,  where  he  or  they  are  interested,  by  some  discreet  and  disinterested 
person  appointed  by  the  court 

2.  In  suits  in  personam,  the  mesne  process  may  be  by  a  simple  war- 
rant of  arrest  of  the  person  of  the  defendant,  in  the  nature  of  a  capias  ; 
or  by  a  warrant  of  arrest  of  the  person  of  the  defendant,  with  a  clause 
therein,  that  if  he  cannot  be  found,  to  attach  his  goods  and  chattels  to 
the  amount  sued  for,  or  if  such  property  cannot  be  found,  to  attach 
his  credits  and  effects  to  the  amount  sued  for  in  the  hands  of  the  garni- 
shees named  therein ;  or  by  a  simple  monition,  in  the  nature  of  a  sum- 
mons to  appear  and  answer  to  the  suit,  as  the  libellant  shall,  in  his 
libel  or  information,  pray  for  or  elect. 

3.  In  all  suits  in  personam,  where  a  simple  warrant  of  arrest  issues 
and  is  executed,  the  marshal  may  take  bail,  with  sufficient  sureties,  from 
the  party  arrested,  by  bond  or  stipulation,  upon  condition  that  he  will 
appear  in  the  suit  and  abide  by  all  orders  of  the  court,  interlocutory  or 
final,  in  the  cause,  and  pay  the  money  awarded  by  the  final  decree  ren- 
dered therein  in  the  court  to  which  the  process  is  returnable,  or  in  any 
appellate  court.  And  upon  such  bond  or  stipulation  summary  process 
of  execution  may  and  shall  be  issued  against  the  principal  and  sureties 
by  the  court  to  which  such  process  is  returnable,  to  enforce  the  final 
decree  so  rendered,  or  upon  appeal  by  the  appellate  court. 

4.  In  all  suits  in  personam,  where  goods  and  cliattels,  or  credits  and 
effects,  are  attached  under  such  warrant  authorizing  the  same,  the  at- 
tachment may  be  dissolved  by  order  of  the  court  to  which  the  same  war; 
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rant  is  returnable,  upon  the  defendant  whose  property  is  so  attached 
giving  a  bond  or  stipulation,  with  sufficient  sureties,  to  abide  b}'  all 
orders,  interlocutor}'  or  final,  of  the  court,  and  paj'  the  amount  awarded 
by  the  final  decree  rendered  in  the  court  to  which  the  process  is  return- 
able, or  in  an}'  appellate  court ;  and  upon  such  bond  or  stipulation  sum- 
mary process  of  execution  shall  and  may  be  issued  against  the  principal 
and  sureties  by  the  court  to  which  such  warrant  is  returnable,  to  en- 
force the  final  decree  so  rendered,  or  upon  appeal  by  the  appellate 
court. 

5.  Bonds  or  stipulations  in  admiralty  suits  may  be  given  and  taken 
in  open  court,  or  at  chambers,  or  before  an}'  commissioner  of  the  court 
who  is  authorized  by  the  court  to  take  affidavits  of  bail  and  depositions 
in  cases  pending  before  the  court,  or  any  commissioner  of  the  United 
States  authorized  by  laW'to  take  bail  and  affidavits  in  civil  cases. 

6.  In  all  suits  in lyersonam^  where  bail  is  taken,  the  court  may,  upon 
motion,  for  due  cause  shown,  reduce  the  amount  of  the  sum  contained 
in  the  bond  or  stipulation  therefor ;  and  in  all  cases  where  a  bond  or 
stipulation  is  taken  as  bail,  or  upon  dissolving  an  attachment  of  prop- 
erty as  aforesaid,  if  eitlier  of  the  sureties  shall  become  insolvent  pend- 
ing the  suit,  new  sureties  may  be  required  by  the  order  of  the  court,  to 
be  given,  upon  motion,  and  due  proof  thereof. 

7.  In  suits  in  perso?iam,  no  warrant  of  arrest,  either  of  the  person 
or  property  of  the  defendant,  shall  issue  for  a  sum  exceeding  five  hun- 
dred dollars,  unless  by  the  special  order  of  the  court,  upon  affidavit  or 
other  proper  proof  showing  the  propriety  thereof. 

8.  In  all  suits  in  rem  against  a  ship,  her  tackle,  sails,  apparel,  furni- 
ture, boats,  or  other  appurtenances,  if  such  tackle,  sails,  apparel,  fur- 
!iilure,  boats,  or  other  appurtenances  are  in  the  possession  or  custody 
of  any  third  person,  the  court  may,  after  a  due  monition  to  such  third 
person,  and  a  hearing  of  the  cause,  if  any,  why  the  same  should  not  be 
delivered  over,  award  and  decree  that  the  same  be  delivered  into  the 
custody  of  the  marshal  or  other  proper  officer,  if,  upon  the  hearing,  the 
same  is  required  by  law  and  justice. 

9.  In  all  cases  of  seizure,  and  in  other  suits  and  proceedings  in  rem, 
the  process,  unless  otherwise  provided  for  by  statute,  shall  be  by  a 
warrant  of  arrest  of  the  ship,  goods,  or  other  thing  to  be  arrested  ;  and 
the  marshal  shall  thereupon  arrest  and  take  the  ship,  goods,  or  other 
thing  into  his  possession  for  safe  custody,  and  shall  cause  public  notice 
thereof  and  of  the  time  assigned  for  the  return  of  such  process  and  the 
hearing  of  the  cause,  to  be  given  in  such  newspaper  within  the  district 
as  the  district  court  shall  order  ;  and  if  there  is  no  newspaper  published 
therein,  then  in  such  other  public  places  in  the  district  as  the  court 
sliall  direct. 
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10.  In  all  cases  where  any  goods  or  other  things  are  arrested,  if  the 
same  are  perishable  or  are  lia})le  to  deterioration,  deea}',  or  injiuy,  by 
being  detained  in  custody  pending  the  suit,  the  court  may,  upon  the 
application  of  either  party,  in  its  discretion,  order  the  same  or  so  much 
thereof  to  be  sold  as  shall  be  perishable  or  liable  to  depreciation,  de- 
cay, or  injury  ;  and  the  proceeds,  or  so  much  thereof  as  shall  be  a  full 
security  to  satisfy  in  decree,  to  be  brought  into  court  to  abide  the 
event  of  the  suit ;  or  the  court  may,  upon  the  application  of  the  claim- 
ant, order  a  delivery  thereof  to  him,  upon  a  due  appraisement,  to  be  had 
under  its  direction,  either  upon  the  claimant's  depositing  in  court  so 
much  money  as  the  court  shall  order,  or  upon  his  giving  a  stipulation, 
"with  sureties,  in  such  sum  as  the  court  shall  direct,  to  abide  by  and 
pay  the  money  awarded  by  the  final  decree  rendered  b}-  the  court,  or 
the  appellate  court,  if  anj'  appeal  intervenes,  as  the  one  or  the  other 
course  shall  be  ordered  b}'  the  court. 

11.  In  like  manner,  where  an}*  ship  shall  be  arrested,  the  same  ma}', 
upon  the  application  of  the  claimant,  be  delivered  to  him  upon  a  due 
appraisement,  to  be  had  under  the  direction  of  the  court,  upon  the 
claimant's  depositing  in  court  so  much  monc}'  as  the  court  shall  order, 
or  upon  his  giving  a  stipulation,  with  sureties,  as  aforesaid  ;  and  if  the 
claimant  shall  decline  anj-  such  application,  then  the  court  may,  in  its 
disci-etion,  upon  the  application  of  either  part}',  upon  due  cause  shown, 
order  a  sale  of  such  ship,  and  the  proceeds  thereof  to  be  brought  into 
court  or  otherwise  disposed  of,  as  it  ma}'  deem  most  for  the  benefit  of 
all  concerned. 

12.  In  all  suits  by  material-men  for  supplies  or  repairs,  or  other 
necessaries,  the  libellant  may  proceed  against  the  ship  and  freight  in 
rem,  or  against  the  master  or  owner  alone  i7i  personam. 

13.  In  all  suits  for  mariners'  wages,  the  libellant  may  proceed  against 
the  ship,  freight,  and  master,  or  against  the  ship  and  freight,  or  against 
the  owner  or  the  master  alone  in  personam. 

14.  In  all  suits  for  pilotage  the  libellant  may  proceed  against  the 
ship  and  master,  or  against  the  ship,  or  against  the  owner  alone  or  the 
master  alone  in  personam. 

15.  In  all  suits  for  damage  by  collision,  the  libellant  may  proceed 
against  the  ship  and  master,  or  against  the  ship  alone,  or  against  the 
master  or  the  owner  alone  in  perso?iam. 

16.  In  all  suits  for  an  assault  or  beating  on  the  high  seas,  or  else- 
where within  the  admiralty  and  maritime  jurisdiction,  the  suit  shall  be 
in  personam  only. 

17.  In  all  suits  against  the  ship  or  freight,  founded  upon  a  mere 
maritime  hypothecation,  either  express  or  implied,  of  the  master,  for 
moneys  taken  up  in  a  foreign  port  for  supplies  or  repairs  or  other 
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necessaries  for  the  voj-age,  witliout  anj-  claim  of  marine  interest,  tlie 
libellant  nia}'  proceed  either  in  rem,  or  against  the  master  or  the  owner 
alone  in  personam. 

18.  In  all  suits  on  bottorar}-  bonds,  properh'  so  called,  the  suit  shall 
be  in  rem  only  against  the  property  hypothecated,  or  the  proceeds  of 
the  propert}',  in  whosesoever  hands  the  same  may  be  found,  unless  the 
master  has,  without  autliority,  given  the  bottomr}'  bond,  or  b}-  his  fraud 
or  misconduct  has  avoided  the  same,  or  has  subtracted  the  propert}-, 
or  unless  the  owner  has,  by  his  own  misconduct  or  wrong,  lost  or  sub- 
tracted the  property,  in  which  latter  cases  the  suit  maybe  in  personam 
against  the  wrong-doer. 

19.  In  all  suits  for  salvage,  the  suit  may  be  in  rem  against  the  prop- 
erty saved,  or  the  proceeds  thereof,  or  in  personam  against  the  part}' 
at  whose  request  and  for  whose  benefit  the  salvage  service  has  been 
performed. 

20.  In  all  petitory  and  possessor}'  suits  between  part  owners  or  ad- 
verse proprietors,  or  b}*  the  owners  of  a  ship,  or  the  majorit}'  thereof, 
against  the  master  of  a  ship,  for  the  ascertainment  of  the  title  and  de- 
livery of  the  possession,  or  for  the  possession  only,  or  by  one  or  more 
part  owners  against  the  others  to  obtain  security  for  the  return  of  the 
ship  from  any  voyage  undertaken  without  their  consent,  or  b}-  one  or 
more  part  owners  against  the  others  to  obtain  possession  of  the  ship 
for  any  voj'age,  upon  giving  securit}'  for  the  safe  return  thereof,  the 
process  shall  be  b}-  an  arrest  of  the  ship,  and  by  a  monition  to  the  ad- 
verse part}'  or  parties  to  appear  and  make  answer  to  the  suit. 

21.  In  all  cases  of  a  final  decree  for  the  payment  of  money,  the 
libellant  shall  have  a  writ  of  execution,  in  the  nature  of  a  fieri  facias^ 
commanding  the  marshal  or  his  deputy  to  levy  and  collect  the  amount 
thereof  out  of  the  goods  and  chattels,  lands  and  tenements,  or  other 
real  estate,  of  the  defendant  or  stipulators. 

22.  All  informations  and  libels  of  information  upon  seizures  for  any 
breach  of  the  revenue,  or  navigation,  or  other  laws  of  the  United  States, 
shall  state  the  place  of  seizure,  whetiier  it  be  on  land  or  on  the  liigh 
seas,  or  on  navigable  waters  within  tlie  admiralt}'  and  maritime  juris- 
diction of  tlie  United  States,  and  tlie  district  within  wiiicli  the  property 
is  brought  and  where  it  then  is.  The  information  or  libel  of  info'.'ina- 
tion  shall  also  propound  in  distinct  articles  the  matters  relicrl  on  as 
grounds  or  causes  of  forfeiture,  and  aver  the  same  to  be  contrar\-  to  the 
form  of  the  statute  or  statutes  of  the  United  States  in  such  case  pro- 
vided, as  the  case  may  require,  and  shall  conclude  with  a  prayer  of  due 
process  to  enforce  the  forfeiture,  and  to  give  notice  to  all  persons  con- 
cerned in  interest  to  appear  and  show  cause  at  the  return-day  of  the 
process  why  the  forfeiture  sliould  not  be  decreed. 
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23.  All  libels  in  instance  causes,  civil  or  maritime,  shall  state  the 
nature  of  the  cause  ;  as,  for  example,  that  it  is  a  cause,  civil  and  mari- 
time, of  contract,  or  of  tort  or  damage,  or  of  salvage,  or  of  possession 
or  otherwise,  as  the  case  maj'  be  ;  and,  if  the  libel  be  in  rem,  that  the 
propertv  is  within  the  district;  and,  if  in  personam,  the  names  and 
occupations  and  places  of  residence  of  the  parties.  The  libel  shall  also 
propound  and  articulate  in  distinct  articles  the  various  allegations  of 
fact  upon  which  the  libellant  relies  in  support  of  his  suit,  so  that  the 
defendant  may  be  enabled  to  answer  distinctly  and  separately  the  sev- 
eral matters  contained  in  each  article  ;  and  it  shall  conclude  with  a 
pra3'er  of  due  process  to  enforce  his  rights,  in  rem  or  in  2y&fsonam,  (as 
the  case  may  require),  and  for  such  relief  and  redress  as  the  court  is 
competent  to  give  in  the  premises.  And  the  libellant  may  further  re- 
quire the  defendant  to  answer  on  oath  all  interrogatories  propounded 
b3-  him  touching  all  and  singular  the  allegations  in  the  libel  at  the  close 
or  conclusion  thereof. 

24.  In  all  informations  and  libels  in  causes  of  admiralt}-  and  mari- 
time jurisdiction,  amendments  in  matters  of  form  ma}'  be  made  at  any 
time,  on  motion  to  the  court,  as  of  course.  And  new  counts  may  be 
filed,  and  amendments  in  matters  of  substance  may  be  made,  upon  mo- 
tion, at  an}'  time  before  the  final  decree,  upon  such  terms  as  the  court 
shall  impose.  And  where  an}-  defect  of  form  is  set  down  by  the  de- 
fendant upon  special  exceptions,  and  is  allowed,  the  court  may,  in 
granting  leave  to  amend,  impose  terms  upon  the  libellant. 

25.  In  all  cases  of  libels  in  personam,  the  court  may,  in  its  discre- 
tion, upon  the  appearance  of  the  defendant,  where  no  bail  has  been 
taken,  and  no  attachment  of  property  has  been  made  to  answer  the  exi- 
genc}'  of  the  suit,  require  the  defendant  to  give  a  stipulation,  with  sure- 
ties, in  such  sum  as  the  court  shall  direct,  to  pa}'  all  costs  and  expenses 
which  shall  be  awarded  against  him  in  the  suit,  upon  the  final  adjudica- 
tion thereof,  or  by  any  interlocutory  order  in  the  progress  of  the  suit. 

26.  In  suits  in  rem,  the  party  claiming  the  property  shall  verify  his 
claim  on  oath  or  solemn  affirmation,  stating  that  the  claimant  by  whom 
or  on  whose  behalf  the  claim  is  made  is  the  true  and  bona  fide 
owner,  and  that  no  other  person  is  the  owner  tiiereof.  And  where  the 
claim  is  put  in  by  an  agent  or  consignee,  he  shall  also  make  oath  that 
he  is  duly  authorized  thereto  by  the  owner  ;  or  if  the  property  be,  at  the 
time  of  the  arrest,  in  the  possession  of  the  master  of  a  ship,  that  he  is 
the  lawful  bailee  thereof  for  the  owner.  And,  upon  putting  in  such 
claim,  the  claimant  shall  file  a  stipulation,  with  sureties,  in  such  sum  as 
the  court  shall  direct,  for  the  payment  of  all  costs  and  expenses  which 
shall  be  awarded  against  him  by  the  final  decree  of  the  court,  or  upon 
an  appeal,  ))y  the  appellate  court. 
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27.  In  all  libels  in  causes  of  civil  and  maritime  jurisdiction,  whetlier 
in  rem  or  in  personam,  the  answer  of  the  defendant  to  the  allegations 
in  the  libel  shall  be  on  oath  or  solemn  affirmation  ;  and  the  answer  shall 
be  full  and  explicit  and  distinct  to  each  separate  article  and  separate 
allegation  in  the  libel  in  the  same  order  as  numbered  in  the  libel,  and 
shall  also  answer  in  like  manner  each  interrogatory  propounded  at  the 
close  of  the  libel. ^ 

28.  The  libellant  may  except  to  the  sufficiency,  or  fulness,  or  dis- 
tinctness, or  relevancy  of  the  answer  to  the  articles  and  interrogatories 
in  the  libel ;  and,  if  the  court  shall  adjudge  the  same  exceptions,  or  any 
of  tliou),  to  be  good  and  valid,  the  court  shall  order  the  defendant  forth- 
with, witliiu  such  time  as  the  court  shall  direct,  to  answer  the  same,  and 
ma}'  further  order  the  defendant  to  pay  such  costs  as  the  court  shall 
adjudge  reasonable. 

29.  If  the  defendant  shall  omit  or  refuse  to  make  due  answer  to  the 
libel  upon  the  return-day  of  the  process,  or  other  day  assigned  by  the 
court,  the  court  shall  pronounce  him  to  be  in  contumacj'  and  default; 
and  thereupon  the  libel  shall  be  adjudged  to  be  taken  pro  confesso 
against  him.  and  the  court  shall  proceed  to  hear  the  cause  ex  parte,  and 
adjudge  therein  as  to  law  and  justice  shall  appertain.  But  the  court 
may,  in  its  discretion,  set  aside  the  default,  and,  u])on  the  application 
of  the  defendant,  admit  him  to  make  answer  to  tlie  libel,  at  any  time 
before  the  final  hearing  and  decree,  upon  his  payment  of  all  the  costs 
of  the  suit  up  to  the  time  of  granting  leave  therefor. 

30.  In  all  cases  where  the  defendant  answers,  but  does  not  answer 
fully  and  explicitly  and  distinctlv  to  all  the  matters  in  any  article  of 
tlie  libel,  and  exception  is  taken  thereto  bj-  the  libellant,  and  the  ex- 
ception is  allowed,  the  court  may,  by  attachment,  compel  the  defendant 
to  make  further  answer  thereto,  or  may  direct  the  matter  of  the  excep- 
tion to  be  taken  pro  confesso  against  the  defendant,  to  the  full  purport 
and  effect  of  the  article  to  which  it  purports  to  answer,  and  as  if  no 
answer  had  been  put  in  thereto. 

31.  The  defendant  ma}'  object,  by  his  answer,  to  answer  any  alle- 
gation or  interrogatory  contained  in  the  libel  which  will  expose  him  to 
any  prosecution  or  punishment  for  crime,  or  for  an}'  penalty  or  any 
forfeiture  of  his  property  for  any  penal  offence. 

32.  The  defendant  shall  have  a  riglit  to  require  the  personal  answer 
of  the  libellant  upon  oath  or  solemn  affirmation  to  any  interrogatories 
which  he  may,  at  the  close  of  his  answer,  propound  to  the  libellant 
touching  any  matters  charged  in  the  libel,  or  touching  any  matter  of 
defense  set  up  in  the  answer,  sul)joct  to  the  like  exception  as  to  matters 
which  shall  expose  the  libellant  to  nny  prosecution,  or  punishment,  or 

1    Vide  post,  48tl\  Rule,  p.  1286. 
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forfeiture,  as  is  provided  in  the  thirty-first  rule.  In  default  of  due  an- 
swer by  the  libelUuit  to  such  interrogatories,  the  court  may  adjudge  the 
libellantto  be  in  default,  and  dismiss  the  libel,  or  may  compel  his  an- 
swer in  the  pi'emises,  by  attachment,  or  take  the  subjejct-matter  of  the 
interrogatory  ;;>ro  ro/ifesso  in  favor  of  the  defendant,  as  the  court,  in 
its  discretion,  shall  deem  most  fit  to  promote  public  justice. 

33.  Where  either  the  libellant  or  the  defendant  is  out  of  the  country, 
or  unable,  from  sickness  or  other  casualty,  to  make  an  answ^er  to  any 
interrogatory  on  oath  or  solemn  affirmation  at  the  proper  time,  the 
court  may,  in  its  discretion,  in  furtherance  of  the  due  administration  of 
justice,  dispense  therewith,  or  may  award  a  commission  to  take  the  an- 
swer of  the  defendant  when  and  as  soon  as  it  may  be  practicable. 

34.  If  any  thiid  person  shall  intervene  in  any  cause  of  admiralty 
and  maritime  jurisdiction  in  rem  for  his  own  interest,  and  he  is  en- 
titled, according  to  the  cause  of  admiralty  proceedings,  to  be  heard  for 
his  own  interest  therein,  he  shall  propound  the  matter  in  suitable  alle- 
gations, to  which,  if  admitted  by  the  court,  the  other  party  or  parties 
in  the  suit  may  be  required,  by  order  of  the  court,  to  make  due  answer  ; 
and  such  further  proceedings  shall  be  had  and  decree  rendered  by  the 
court  therein  as  to  law  and  justice  shall  appertain.  But  every  such  in- 
tervenor  shall  be  required,  upon  filing  his  allegations,  to  give  a  stipula- 
tion, with  sureties,  to  abide  l)y  the  final  decree  rendered  in  the  cause, 
and  to  pay  all  such  costs  and  expenses  and  damages  as  shall  be  awarded 
by  the  court  upon  the  final  decree,  whether  it  is  rendered  in  the  original 
or  appellate  court. 

35.  The  stipulations  required  by  the  last  preceding  rule,  or  on  ap- 
peal, or  in  any  other  admiralty  or  maritime  proceeding,  shall  be  given 
and  taken  in  the  manner  prescribed  by  rule  fifth  as  amended. 

36.  Exceptions  may  be  taken  to  any  libel,  allegation,  or  answer  for 
surplusage,  irrelevancy,  impertinence,  or  scandal ;  and  if,  upon  refer- 
ence to  a  master,  the  exception  shall  be  reported  to  be  so  objectionable, 
and  allowed  by  the  court,  the  matter  shall  be  expunged,  at  the  cost  and 
expense  of  the  party  in  whose  libel  or  answer  the  same  is  found. 

37.  In  cases  of  foreign  attachment,  the  garnishee  shall  be  required 
to  answer  on  oath  or  solemn  aflBrmation  as  to  the  debts,  credits,  or 
effects  of  the  defendant  in  his  hands,  and  to  such  interrogatories  touch- 
ing the  same  as  may  be  propounded  by  the  libellant;  and  if  he  slmll 
refuse  or  neglect  so  to  do,  the  court  may  award  compulsory  process  i/i 
personam,  against  him.  If  he  admits  any  debts,  credits,  or  effects,  the 
same  shall  be  held  in  his  hands,  liable  to  answer  the  exigency  of  the 
suit. 

3'*^.  In  cases  of  mariners'  wages,  or  bottomry,  or  salvage,  or  other 
p.oceedings  in  rem^  where  freight  or  other  proceeds  of  property  are 
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attached  to  or  bound  b^'  the  suit,  whic-h  are  in  the  hands  or  possession 
of  any  person,  the  coui-t  may,  upon  due  application,  by  petition  of  the 
part}'  interested,  require  the  party  cliarged  witli  the  possession  thereof 
to  appear  and  show  cause  wliy  tlie  same  should  not  be  brought  into 
court  to  answer  the  exigency  of  the  suit ;  and  if  no  sufficient  cause  be 
shown,  the  court  may  order  the  same  to  be  brought  into  court  to  answer 
the  exigency  of  the  suit,  and,  npon  failure  of  the  party  to  compl}'  with 
the  order,  may  award  an  attachment,  or  other  compulsive  process,  to 
compel  obedience  thereto. 

39.  If,  in  any  admiralty  suit,  the  libellant  shall  not  appear  and  prose- 
cute his  suit,  according  to  the  course  and  orders  of  the  court,  he  shall 
be  deemed  in  default  and  contumacy  ;  and  the  court  ma}-,  npon  the  ap- 
plication of  the  defendant,  pronounce  the  suit  to  be  deserted,  and  the 
same  ma}'  be  dismissed  with  costs. 

40.  The  court  ma}',  in  its  discretion,  upon  the  motion  of  the  defend- 
ant and  the  payment  of  costs,  rescind  the  decree  in  any  suit  in  which, 
on  account  of  his  contumacy  and  default,  the  matter  of  the  libel  shall 
have  been  decreed  against  him,  and  grant  a  rehearing  thereof  at  any 
time  within  ten  days  after  the  decree  has  been  entered,  the  defendant 
submitting  to  such  further  orders  and  terms  in  the  premises  as  the  court 
may  direct. 

41.  All  sales  of  property  under  any  decree  of  admiralty  shall  be 
made  by  the  marshal  or  his  deputy,  or  other  proper  officer  assigned  by 
the  court,  where  the  marshal  is  a  party  in  interest,  in  pursuance  of  the 
orders  of  the  court ;  and  the  proceeds  thereof,  when  sold,  shall  be  foith- 
"with  paid  into  the  registry  of  the  court  by  the  officer  making  the  sale, 
to  be  disposed  of  by  the  court  according  to  law. 

42.  All  moneys  paid  into  the  registry  of  the  court  shall  be  deposited 
in  some  bank  designated  liy  the  court,  and  shall  be  so  deposited  in  the 
name  of  the  court,  and  shall  not  be  drawn  out,  except  by  a  check  or 
checks,  signed  by  a  judge  of  the  court  and  countersigned  by  the  clerk, 
stating  on  whose  account  and  for  whose  use  it  is  drawn,  and  in  what 
suit  and  out  of  what  fund  in  particular  it  is  paid.  The  clerk  shall  keep 
a  regular  book,  containing  a  memorandum  and  copy  of  all  the  checks 
so  drawn  and  the  date  thereof. 

43.  Any  person  having  an  interest  in  any  proceeds  in  the  registry 
of  the  court  shall  have  a  right,  by  petition  and  summary  proceeding, 
to  intervene  pro  interesse  siio  for  a  delivery  thereof  to  him  ;  and  upon 
due  notice  to  the  adverse  parties,  if  any,  the  court  shall  and  may  pro- 
ceed summarily  to  hear  and  decide  thereon,  and  to  decree  therein  ac- 
cording to  law  and  justice.  And  if  such  petition  or  claim  shall  be  de- 
serted, or.  upon  a  hearing,  be  dismissed,  the  court  may,  in  its  discretion, 
award  costs  against  the  petitioner  in  favor  of  tlie  adverse  party. 
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44.  In  cases  where  the  court  shall  deem  it  expedient  or  necessary 
for  the  purposes  of  justice,  the  court  ma}'  refer  anj'  matters  arising  in 
the  progress  of  the  suit  to  one  or  more  commissioners,  to  be  appointed 
by  the  court,  to  hear  the  parties  and  make  report  therein.  And  such 
commissioner  or  commissioners  shall  have  and  possess  all  the  powers 
in  the  premises  which  are  usually  given  to  or  exercised  by  masters  in 
chancery  in  reference  to  them,  including  the  power  to  administer  oaths 
to  and  to  examine  the  parties  and  witnesses  touching  the  premises. 

45.  All  appeals  from  the  district  to  the  circuit  court  must  be  made 
while  the  court  is  sitting,  or  within  such  other  period  as  shall  be  desig- 
nated by  the  district  court  by  its  general  rules,  or  b}-  an  order  specially 
made  in  the  particular  suit ;  or  in  case  no  such  rule  or  order  be  made, 
then  within  thirt}'  days  from  the  rendering  of  tlie  decree. 

46.  In  all  cases  not  provided  for  b}'  the  foregoing  rules,  the  district 
and  circuit  courts  are  to  regulate  the  practice  of  the  said  courts  re- 
spectivel}',  in  such  manner  as  they  shall  deem  most  expedient  for  the 
due  administration  of  justice  in  suits  in  admiralt}'. 

47.  In  all  suits  in  personam,  where  a  simple  warrant  of  arrest  issues 
and  is  executed,  bail  shall  be  taken  by  the  marshal  and  the  court  in 
those  cases  only  in  which  it  is  required  b}-  the  laws  of  tlie  State  where 
an  arrest  is  made  upon  similar  or  analogous  process  issuing  from  the 
State  courts. 

And  imprisonment  for  debt,  on  process  issuing  out  of  the  admiralt}^ 
court,  is  abolislied  in  all  cases  where,  b}'  the  laws  of  the  State  in  which 
the  court  is  held,  imprisonment  for  debt  has  been,  or  sliall  be  hereafter, 
abolished,  upon  similar  or  analogous  process  issuing  from  a  State 
court. 

48.  The  twentj'-seventh  rule  shall  not  appl}'  to  cases  where  the  sum 
or  value  in  dispute  does  not  exceed  fifty  dollars,  exclusive  of  costs,  un- 
less the  district  court  shall  be  of  opinion  that  the  proceedings  prescribed 
by  that  rule  are  necessary  for  the  purposes  of  justice  in  the  case  before 
the  court. 

All  rules  and  parts  of  rules  heretofore  adopted,  inconsistent  with  this 
order,  are  hereby-  repealed  and  annulled. 

49.  Further  proof,  taken  in  a  circuit  court  upon  an  admiralty  appeal, 
shall  be  by  deposition,  taken  before  some  commissioner  appointed  by  a 
circuit  court,  pursuant  to  the  acts  of  Congress  in  that  behalf,  or  before 
some  officer  authorized  to  take  depositions  by  the  thirtieth  section  of 
the  act  of  Congress  of  the  24th  of  September,  1789,  upon  an  oral  ex- 
amination and  cross-examination,  unless  the  court  in  wliicli  such  appeal 
shall  be  pending,  or  one  of  the  judges  thereof,  shall,  ui)on  motion,  allow 
a  commission  to  issue  to  take  such  depositions  upon  written  interroga- 
tories and  cross-interrogatories.     When  such  deposition  shall  be  taken 
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b}'  oral  examination,  a  notification  from  tlie  magistrate  before  whom  it 
is  to  be  taken,  or  from  tlie  clerk  of  tlie  court  in  wliicli  such  appeal  shall 
be  pending,  to  the  adverse  party,  to  be  present  at  the  taking  of  the  same, 
and  to  put  interrogatories,  if  he  think  fit,  shall  be  served  on  the  adverse 
part}-  or  his  attorne}',  allowing  time  for  their  attendance  after  being 
notified  not  less  than  twenty-four  hours,  and,  in  addition  thereto,  one 
day,  Sundays  exclusive,  for  every  twenty  miles'  travel ;  provided,  that 
tlie  court  in  which  such  appeal  may  be  pending,  or  either  of  tlie  judges 
thereof,  may,  upon  motion,  increase  or  diminish  the  length  of  notice 
above  I'equired. 

50.  Wlien  oral  evidence  shall  be  taken  down  bj-  the  clerk  of  the  dis- 
trict court,  pursuant  to  tlie  above-mentioned  section  of  the  act  of  Con- 
gress, and  shall  be  transmitted  to  the  circuit  court,  the  same  may  be 
used  in  evidence  on  the  appeal,  saving  to  each  party  the  right  to  take 
the  depositions  of  the  same  witnesses,  or  either  of  them,  if  he  should 
so  elect. 

51.  When  the  defendant,  in  his  answer,  alleges  new  facts,  these 
shall  be  considered  as  denied  by  the  libellant,  and  no  replication,  gen- 
eral or  special,  sliall  be  allowed.  But  within  such  time  after  the  answer 
is  filed  as  shall  be  fixed  by  the  district  court,  either  by  general  rule  or 
by  special  order,  the  libellant  may  amend  his  libel  so  as  to  confess  and 
avoid,  or  explain  or  add  to,  the  new  matters  set  forth  in  the  answer; 
and  within  such  time  as  ma^-  be  fixed,  in  like  manner,  the  defendant 
shall  answer  such  amendments. 

52.  The  clerks  of  the  district  courts  shall  make  up  the  records  to  be 
transmitted  to  the  circuit  courts  on  appeals,  so  that  the  same  shall  con- 
tain the  following :  — 

1.  The  style  of  the  court. 

2.  The  names  of  the  parties,  setting  forth  the  original  parties,  and 
those  who  have  become  parties  before  the  appeal,  if  any  change  has 
taken  place. 

3.  If  bail  was  taken,  or  property  was  attached  or  arrested,  the  pro- 
cess of  the  arrest  or  attachment  and  the  service  thereof ;  all  bail  and 
stipulations  ;  and,  if  any  sale  has  been  made,  the  orders,  warrants,  and 
reports  relating  thereto. 

4.  The  libel,  with  exhibits  annexed  thereto. 

5.  The  pleadings  of  the  defendant,  with  the  exhibits  annexed 
thereto. 

6.  The  testimony  on  the  part  of  the  libellant,  and  any  exhibits  not 
annexed  to  the  libel. 

7.  The  testimony  on  the  part  of  the  defendant,  and  any  exhibits  not 
annexed  to  his  pleadings. 

8.  Any  order  of  the  court  to  which  exception  was  made. 
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9.  All}'  report  of  an  assessor  or  assessors,  if  excepted  to,  with  the 
orders  of  the  court  respecting  the  same,  and  the  exceptions  to  the 
report.  If  the  report  was  not  excepted  to,  only  the  fact  that  a  refer- 
ence was  made,  and  so  much  of  tiie  report  as  shows  what  results  were 
arrived  at  by  the  assessor,  are  to  be  stated. 

10.  The  final  decree. 

11.  The  prayer  for  an  appeal,  and  the  action  of  the  district  court 
thereon ;  and  no  reasons  of  appeal  shall  be  filed  or  inserted  in  the 
transcript. 

The  following  shall  be  omitted :  — 

1.  The  continuances. 

2.  All  motions,  rules,  and  orders  not  excepted  to  which  are  merely 
preparatory  for  trial. 

3.  The  commissions  to  take  depositions,  notices  therefor,  their  cap- 
tions, and  certificates  of  their  being  sworn  to,  unless  some  exception  to 
a  deposition  in  the  district  court  was  founded  on  some  one  or  more  of 
these  ;  in  which  case,  so  much  of  either  of  them  as  ma^-  be  involved  in 
the  exception  shall  be  set  out.  In  all  other  cases  it  shall  be  sufficient 
to  give  the  name  of  the  witness,  and  to  copy  the  interrogatories  and 
answers,  and  to  state  the  name  of  the  commissioner,  and  the  place 
where  and  the  date  when  the  deposition  was  sworn  to ;  and,  in  copj'ing 
all  depositions  taken  on  interrogatories,  the  answer  shall  be  inserted 
immediately  following  the  question. 

2.  The  clerk  of  the  district  court  shall  page  the  copy  of  the  record 
thus  made  up,  and  shall  make  an  index  thereto,  and  he  shall  certify 
the  entire  document,  at  the  end  thereof,  under  the  seal  of  the  co art,  to 
be  a  transcript  of  the  record  of  the  district  court  in  the  cause  named  at 
the  beginning  of  the  copj'  made  up  pursuant  to  this  rule ;  and  no  other 
certificate  of  the  record  shall  be  needful  or  inserted. 

3.  Hereafter,  in  making  up  the  record  to  be  transmitted  to  the  cir- 
cuit court  on  appeal,  the  clerk  of  the  district  court  shall  omit  therefrom 
any  of  the  pleading,  testimony,  or  exhibits  which  the  parties  by  their 
proctors  shall  by  written  stipulation  agree  may  be  omitted  ;  and  such 
stipulation  shall  be  certified  up  with  the  record. 

03.  Whenever  a  cross-libel  is  filed  upon  anj'  counter-claim,  arising 
out  of  the  same  cause  of  action  for  which  the  original  libel  was  filed, 
the  respondents  in  the  cross-libel  shall  give  securit}'  in  the  usual  amount 
and  form,  to  respond  in  damages,  as  claimed  in  said  cross-libel,  unless 
the  court,  on  cause  shown,  shall  otherwise  direct;  and  all  proceedings 
upon  the  original  libel  shall  be  stayed  until  such  security  shall  be 
given. 

54.  When  any  ship  or  vessel  shall  be  libelled,  or  the  owner  or  owners 
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thereof  shall  be  sne.l,  for  an}*  embezzlement,  loss,  or  destruction  b}-  the 
muster,  officers,  mariners,  passengers,  or  any  other  person  or  persons, 
of  any  pi'opcrty,  goods,  or  merchandise,  shipped  or  put  on  board  of 
such  ship  or  vessel,  or  for  anj-  loss,  damage,  or  injury  b}'  collision,  or  for 
any  act,  matter,  or  thing,  loss,  damage,  or  forfeiture  done,  occasioned, 
or  incurred,  without  the  privit}'  or  knowledge  of  such  owner  or  owners, 
and  he  or  the}-  shall  desire  to  claim  the  benefit  of  limitation  of  liability 
provided  for  in  the  third  and  fourth  sections  of  the  act  of  March  3,  1851, 
entitled  "  An  act  to  limit  the  liability  of  ship-owners,  and  for  other  pur- 
poses," now  embodied  in  sections  4283  to  4285  of  the  Revised  Statutes, 
the  said  owner  or  owners  shall  and  may  file  a  libel  or  petition  in  the 
propel'  district  court  of  the  United  States,  as  hereinafter  specified,  set- 
ting fortli  the  facts  and  circumstances  on  which  such  limitation  of  lia- 
bihty  is  claimed,  and  praying  proper  relief  in  that  behalf;,  and  thereupon 
said  court,  having  caused  due  appraisement  to  be  had  of  the  amount  or 
value  of  the  interest  of  said  owner  or  owners,  respectively,  in  such  ship 
or  vessel,  and  her  freight,  for  the  vo}  age,  shall  make  an  order  for  the 
payment  of  the  same  into  court,  or  for  the  giving  of  a  stipulation, 
witii  sureties,  for  payment  thereof  into  court  whenever  the  same  shall 
be  ordered  ;  or,  if  the  said  owner  or  owners  shall  so  elect,  the  said  court 
shall,  without  such  appraisement,  make  an  order  for  the  transfer  by  him 
or  them  of  his  or  their  interest  in  such  vessel  and  freight,  to  a  trustee 
to  be  appointed  b}-  the  court  under  the  fourth  section  'of  said  act ;  and, 
upon  compliance  with  such  order,  the  said  court  shall  issue  a  monition 
against  all  persons  claiming  damages  for  any  such  embezzlement,  loss, 
destruction,  damage,  or  injury,  citing  them  to  appear  before  the  said 
court  and  make  due  proof  of  their  respective  claims  at  or  before  a  cer- 
tain time  to  be  named  in  said  writ,  not  less  than  three  months  from  the 
issuing  of  the  same  ;  and  public  notice  of  such  monition  shall  be  given 
as  in  otlier  cases,  and  such  further  notice  reserved  through  the  post- 
office,  or  otherwise,  as  the  court  in  its  discretion  ma}'  direct;  and  the 
said  court  shall  also,  on  the  application  of  the  said  owner  or  owners, 
m:ike  an  order  to  restrain  the  further  prosecution  of  all  and  an\-  suit  or 
suits  against  said  owner  or  owners  in  respect  of  an}-  such  claim  or 
claims. 

55.  Proof  of  all  claims  wliicU  shall  be  presented  in  pursuance  of  said 
monition  shall  be  made  before  a  commissioner,  to  be  designated  by 
tiie  court,  subject  to  the  right  of  an}-  person  interested  to  question  or 
controvert  the  same ;  and,  upon  the  completion  of  said  proofs,  the  com- 
missioner shall  make  report  of  the  claims  so  proven,  and  upon  confirma- 
tion of  said  report,  after  hearing  any  exceptions  thereto,  the  moneys 
l):iiil  or  secured  to  be  paid  into  court  as  aforesaid,  or  the  proceeds  of 
said  ship  or  vessel  and  freight  (after  payment  of  costs  and  expense), 
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shall  be  divided  2^*'o  rata  amongst  the  several  claimants,  in  proportion 
to  the  amount  of  their  respective  claims,  duly  proved  and  confirmed  as 
aforesaid,  saving,  however,  to  all  parties  any  priority  to  which  they  may 
be  legally  entitled. 

56.  In  the  proceedings  aforesaid,  the  said  owner  or  owners  shall  be 
at  liberty  to  contest  his  or  their  liabilit}',  or  the  liability  of  said  ship  or 
vessel  for  said  embezzlement,  loss,  destruction,  damage,  or  injury  (in- 
dependentl}-  of  the  limitation  of  liability  claimed  under  said  act),  pro- 
vided that,  in  his  or  their  libel  or  petition,  he  or  the3'  shall  state  the 
facts  and  circumstances  by  reason  of  which  exemption  from  liabilit}-  is 
claimed  ;  and  any  person  or  persons  claiming  damages  as  aforesaid,  and 
who  shall  have  presented  his  or  their  claim  to  the  commissioner  under 
oath,  shall  and  may  answer  such  libel  or  petition,  and  contest  the  right 
of  the  owner  or  owners  of  said  ship  or  vessel,  either  to  an  exemption 
from  liabilit}',  or  to  a  limitation  of  liability  under  the  said  act  of  Con- 
gress, or  both. 

57.  The  said  libel  or  petition  shall  be  filed  and  the  said  proceedings 
bad  in  any  district  court  of  the  United  States  in  which  said  ship  or  ves- 
sel may  be  libelled  to  answer  for  any  such  embezzlement,  loss,  destruc- 
tion, damage,  or  injur}- ;  or,  if  the  said  ship  or  vessel  be  not  libelled, 
then  in  the  district  court  for  any  district  in  which  the  said  owner  or 
owners  niay  be  sued  in  that  behalf.  When  the  said  ship  or  vessel  has 
not  been  libelled  to  answer  the  matters  aforesaid,  and  suit  has  not 
been  commenced  against  the  said  owner  or  owners,  or  has  been  com- 
menced in  a  district  other  than  that  in  which  Che  said  ship  or  vessel 
ma}'  be,  the  said  proceedings  may  be  had  in  the  district  in  which  the 
said  ship  or  vessel  ma}-  be,  and  where  it  may  be  subject  to  the  control 
of  su'ch  court  for  the  purposes  of  the  case  a«  hereinafter  provided.  If 
the  ship  have  already  been  libelled  and  sold,  the  proceeds  shall  repre- 
sent the  same  for  the  purposes  of  these  rules. 

58.  All  the  preceding  rules  and  regulations  for  proceeding  in  cases 
•where  the  owner  or  owners  of  a  ship  or  vessel  shall  desire  to  claim  the 
benefit  of  limitation  of  liability  provided  for  in  the  act  of  Congress  in 
that  behalf,  shall  apply  to  the  circuit  courts  of  the  United  States  where 
such  cases  are  or  shall  be  pending  in  said  courts  upon  appeal  from  tlie 

district  courts. 

59.  In  a  suit  for  damage  b}-  collision,  if  the  claimant  of  any  ves- 
sel proceeded  against,  or  anj-  respondent  proceeded  against  in  jyer- 
sonam,  shall,  by  petition,  on  oath,  presented  before  or  at  the  time 
of  answering  the  libel,  or  within  such  furtlier  time  as  the  court  ma}' 
allow,  and  containing  suitable  allegations  showing  fault  or  negli- 
gence in  any  other  vessel  contributing  to  the  same  collision,  and  the 
particulars   thereof,  and   that   such   other  vessel   or   any  other   party 
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ought  to  be  proceeded  against  in  the  same  suit  for  such  damage, 
praj'  that  process  be  issued  against  such  vessel  or  party  to  that  end, 
such  process  may  be  issued,  and,  if  duly  served,  such  suit  shall  proceed 
as  if  such  vessel  or  party  had  been  originall}'  proceeded  against ;  the 
other  parties  in  the  suit  shall  answer  the  petition ;  the  claimant  of 
such  vessel  or  such  new  party  shall  answer  the  libel ;  and  such  further 
proceedings  shall  be  had  and  decree  rendered  by  the  court  in  the  suit  as 
to  law  and  justice  shall  appertain.  But  every  such  petitioner  shall, 
upon  filing  his  petition,  give  a  stipulation,  with  sufficient  sureties,  to 
pay  to  the  libellant  and  to  any  claimant  or  new  party  brought  in  by 
virtue  of  such  process,  all  such  costs,  damages,  and  expenses  as  shall 
be  awarded  against  the  petitioner  by  the  court  upon  the  final  decree, 
whether  rendered  in  the  original  or  appellate  court ;  and  any  such 
claimant  or  new  party  shall  give  the  same  bonds  or  stipulations  which 
are  required  in  like  cases  from  parties  brought  in  under  process  issued 
on  the  prayer  of  a  libellant. 
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Y. 

RULES  OF  THE  SUPREME  COURT  OF  THE  UNITED  STATES. 

1.  Clerk. 

1.  The  clerk  of  this  court  shall  reside  and  keep  the  office  at  the 
seat  of  the  National  Government,  and  he  shall  not  practise,  either  as 
attorney  or  counsellor,  in  this  court,  or  in  any  other  court,  while  he 
shall  continue  to  be  clerk  of  this  court. 

2.  The  clerk  shall  not  permit  any  original  record  or  paper  to  be 
taken  from  the  court  room,  or  from  the  office,  without  an  order  from 
the  court,  except  as  provided  by  Rule  10. 

2.  Attorneys  and  Counsellors. 

1.  It  shall  be  requisite  to  the  admission  of  attorneys  or  counsellors 
to  practise  in  this  court,  that  they  shall  have  been  such  for  three  years 
past  in  the  supreme  courts  of  the  States  to  which  they  respectively 
belong,  and  that  their  private  and  professional  character  shall  appear 
to  be  fair. 

2.  They  shall  respectively  take  and  subscribe  the  following  oath  or 
affirmation,  viz. : 

I, ,  do  solemnly  swear  [or  affirm]  that  I  will  demean  my- 
self, as  an  attorney  and  counsellor  of  this  court,  uprightly,  and  accord- 
ing to  law  ;  and  that  I  will  support  the  Constitution  of  the  United 
States. 

3.  Practice. 
This  court  considers  the  former  practice  of  the  courts  of  king's 
bench   and  of  chancery,  in  England,  as  affording  outlines  for  the 
practice  of   this    court ;    and  will,   from   time   to   time,   make   such 
alterations  therein  as  circumstances  may  render  necessary. 

4.    Bill  of  Exceptions. 

The  judges  of  the  circuit  and  district  courts  shall  not  allow  any 
bill  of  exce])tions  which  shall  contain  the  charge  of  the  court  at  large 
to  the  jury  in  trials  at  common  law,  upon  any  general  exception  to 
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the  whole  of  such  charge.  But  the  party  excepting  shall  be  required 
to  state  distinctly  the  several  matters  of  law  in  such  charge  to  which 
he  excepts ;  and  those  matters  of  law,  and  those  only,  shall  be  inserted 
in  the  bill  of  exceptions  and  allowed  by  the  court. 

5.  Process. 

1.  All  process  of  this  court  shall  be  in  the  name  of  the  President  of 
the  United  States. 

2.  When  process  at  common  law  or  in  equity  shall  issue  against  a 
State,  the  same  shall  be  served  on  the  governor,  or  chief  executive 
magistrate,  and  attorney-general  of  such  State. 

3.  Process  of  subpoena,  issuing  out  of  this  court,  in  any  suit  in 
equity,  shall  be  served  on  the  defendant  sixty  days  before  the  return 
day  of  the  said  process  ;  and  if  the  defendant,  on  such  service  of  the 
subpoena,  shall  not  appear  at  the  return  day,  the  complainant  shall 
be  at  liberty  to  proceed  ex  parte. 

6.  Motions. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  and  shall 
contain  a  brief  statement  of  the  facts  and  objects  of  the  motion. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argument  of  a 
motion,  and  no  more,  without  special  leave  of  the  court,  granted 
before  the  argument  begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court, 
shall  be  heard,  unless  previous  notice  has  been  given  to  the  adverse 
party,  or  the  counsel  or  attorney  of  such  party. 

4.  All  motions  to  dismiss  writs  of  error  and  appeals,  except  motions 
to  docket  and  dismiss  under  Rule  9,  must  be  submitted  in  the  first  in- 
stance on  printed  briefs  or  arguments.  If  the  court  desires  further 
argument  on  that  subject,  it  will  be  ordered  in  connection  with  the 
hearing  on  the  merits.  The  party  moving  to  dismiss  shall  serve 
notice  of  the  motion,  with  a  copy  of  his  brief  or  argument,  on  the 
counsel  for  plaintiff  in  error  or  appellant  of  record  in  this  court, 
at  least  three  weeks  before  the  time  fixed  for  submitting  the  motion, 
in  all  cases  except  where  the  counsel  to  be  notified  resides  west  of 
the  Eocky  Mountains,  in  which  case  the  notice  shall  be  at  least  thirty 
days.  Affidavits  of  the  deposit  in  the  mail  of  the  notice  and  brief  to 
the  proper  address  of  the  counsel  to  be  served,  duly  post-paid,  at  such 
time  as  to  reach  him  by  due  course  of  mail,  the  three  weeks  or  thirty 
days  before  the  time  fixed  by  the  notice,  will  be  regarded  as  jjrima 
facie  evidence  of  service  on  counsel  who  reside  without  the  District  of 
Columbia.      On  proof  of  such  service,  the  motion  will  be  considered, 
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unless,  for  satisfactory  reasons,  further  time  be  given  by  the  court  to 
either  party. 

5.  There  may  be  united,  with  a  motion  to  dismiss  a  writ  of  error 
or  an  appeal,  a  motion  to  affirm,  on  the  ground  that,  although  the 
record  may  show  that  this  court  has  jurisdiction,  it  is  manifest  the 
writ  or  appeal  was  taken  for  delay  only,  or  that  the  question  on 
which  the  jurisdiction  depends  is  so  frivolous  as  not  to  need  further 
argument. 

6.  The  court  will  not  hear  arguments  on  Saturday  (unless  for 
special  cause  it  shall  order  to  the  contrary),  but  will  devote  that  day 
to  the  other  business  of  the  court.  The  motion-day  shall  be  Monday 
of  each  week  ;  and  motions  not  required  by  the  rules  of  the  court  to 
be  put  on  the  docket  shall  be  entitled  to  preference  immediately  after 
the  reading  of  opinions,  if  such  motions  shall  be  made  before  the  court 
shall  have  entered  upon  the  hearing  of  a  case  upon  the  docket. 

7.    Law  Library. 

1.  During  the  session  of  the  court,  any  gentleman  of  the  bar  having 
a  case  on  the  docket,  and  wishing  to  use  any  book  or  books  in  the  law 
library,  shall  be  at  liberty,  upon  application  to  the  clerk  of  the  court, 
to  receive  an  order  to  take  the  same  (not  exceeding  at  any  one  time 
three)  from  the  library,  he  being  thereby  responsible  for  the  due  re- 
turn of  the  same  within  a  reasonable  time,  or  when  required  by  the 
clerk.  It  shall  be  the  duty  of  the  clerk  to  keep,  in  a  book  for  that 
purpose,  a  record  of  all  books  so  delivered,  which  are  to  be  charged 
against  the  party  receiving  the  same.  And  in  case  the  same  shall 
not  be  so  returned,  the  party  receiving  the  same  shall  be  responsible 
for  and  forfeit  and  pay  twice  the  value  thereof,  and  also  one  dollar 
per  day  for  each  day's  detention  beyond  the  limited  time. 

2.  The  clerk  shall  deposit  in  the  law  library,  to  be  there  carefully 
preserved,  one  copy  of  the  printed  record  in  every  case  submitted  to 
the  court  for  its  consideration,  and  of  all  printed  motions,  briefs,  or 
arguments  filed  therein. 

3.  The  marshal  shall  take  charge  of  the  books  of  the  court,  together 
with  such  of  the  duplicate  law  books  as  Congress  may  direct  to  be 
transferred  to  the  court,  and  arrange  them  in  the  conference-room, 
which  he  shall  have  fitted  up  in  a  proper  manner ;  and  he  shall  not 
permit  such  books  to  be  taken  therefrom  by  any  one  except  the 
justices  of  the  court. 

8.   Writ  of  Error,  Return,  and  Record. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  di- 
rected shall  make  return  of  the  same,  by  transmitting  a  true  copy  of 
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the  record,  and  of  the  assigimieut  of  errors,  and  of  all  proceedings  iu 
the  case,  under  his  hand  and  the  seal  of  the  court. 

2.  In  all  cases  brought  to  this  court,  by  writ  of  error  or  appeal,  to 
review  any  judgment  or  decree,  the  clerk  of  the  court  by  which  such 
judgment  or  decree  was  rendered  shall  annex  to  and  transmit  with 
the  record  a  copy  of  the  opinion  or  opinions  filed  in  the  case. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  iu 
itself,  and  not  by  reference,  all  the  papers,  exhibits,  depositions,  and 
other  proceedings,  which  are  necessary  to  the  hearing  in  this  court, 
shall  be  filed. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
presiding  judge  in  any  circuit  court,  or  district  court,  exercising 
circuit  court  jurisdiction,  that  original  papers  of  any  kind  should  be 
inspected  in  this  court  upon  writ  of  error  or  appeal,  such  presiding 
judge  may  make  such  rule  or  order  for  the  safe-keeping,  transporting, 
and  return  of  such  original  papers  as  to  him  may  seem  proper ;  and 
this  court  will  receive  and  consider  such  original  papers  iu  connec- 
tion with  the  transcript  of  the  proceedings. 

[Ordered  by  the  court  that  Subdivision  5  of  Kule  8  of  this  court  be 
amended  so  as  to  read  as  follows  :] 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made  return- 
able not  exceeding  thirty  days  from  the  day  of  signing  the  citation, 
whether  the  return  day  fall  in  vacation  or  in  term  time,  and  be  served 
before  the  return  day. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction, 
when  under  the  requirements  of  law  the  facts  have  been  found  iu  the 
court  below,  and  the  power  of  review  is  limited  to  the  determination 
of  questions  of  law  arising  on  the  record,  shall  be  confined  to  the 
pleadings,  the  findings  of  fact  and  conclusions  of  law  thereon,  the 
bills  of  exceptions,  the  final  judgment  or  decree,  and  such  interlocu- 
tory orders  and  decrees  as  may  be  necessary  to  a  proper  review  of 

the  case. 

[Thus  amended  137  U.  S.  710.] 

9.   Docketing  Cases, 

1.  It  shall  be  the  duty  of  the  plaintiff  iu  error  or  appellant  to 
docket  the  case  and  file  the  record  thereof  with  the  clerk  of  this 
court  by  or  before  the  return  day,  whether  in  vacation  or  in  term 
time.  But,  for  good  cause  shown,  the  justice  or  judge  who  signed 
the  citation,  or  any  justice  of  this  court,  may  enlarge  the  time  by  or 
before  its  expiration,  the  order  of  enlargement  to  be  iiled  with  the 
clerk  of  this  court.  If  the  plaintiff  in  error  or  appellant  shall  fail  to 
comply  with  this  vule,  the  defendant  in  error  or  appellee    \ay  have 
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the  cause  docketed  and  dismissed  upon  producing  a  certificate, 
whether  in  term  time  or  vacation,  from  the  clerk  of  the  court 
wherein  the  judgment  or  decree  was  rendered,  stating  the  case  and 
certifying  that  such  writ  of  error  or  appeal  has  been  duly  sued  out 
or  allowed.  And  in  no  case  shall  the  plaintilf  in  error  or  appellant 
be  entitled  to  docket  the  case  and  file  the  record  after  the  same  shall 
have  been  docketed  and  dismissed  under  this  rule  unless  by  order  of 
the  court. 

[Ordered  by  the  court  that  Subdivision  2  of  Rule  9  of  this  court  be 
amended  so  as  to  read  as  follows  :] 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option, 
docket  the  case  and  file  a  copy  of  the  record  with  the  clerk  of  the 
court,  and  if  the  case  is  docketed  and  a  copy  of  the  record  filed  with 
the  clerk  of  this  court  by  the  plaintiff  in  error  or  appellant  within 
the  period  of  time  above  limited  and  prescribed  by  this  rule,  or  by 
the  defendant  in  error  or  appellee  at  any  time  thereafter,  the  case 
shall  stand  for  argument. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by 
writ  of  error  or  appeal,  the  appearance  of  the  counsel  for  the  party 
docketing  the  case  shall  be  entered. 

[Ordered  by  the  court  that  Subdivision  4  of  Eule  9  be  amended  so 
as  to  read  as  follows  :] 

4.  In  all  cases  where  the  period  of  thirty  days  is  mentioned  in 
Rule  8,  it  shall  be  extended  .to  sixty  days  in  writs  of  errors  and  ap- 
peals, from  California,  Oregon,  Nevada,  Washington,  New  Mexico, 
Utah,  Arizona,  Montana,  Wyoming,  North  Dakota,  South  Dakota, 
Alaska,  and  Idaho. 

[This  amended  137  U.  S.  710,  711.] 

10.   Prixtixg  Records. 

1.  In  all  cases  the  plaintiff  in  error  or  appellant,  on  docketing  a 
case  and  filing  the  record,  shall  enter  into  an  undertaking  to  the 
clerk,  with  surety  to  his  satisfaction,  for  the  payment  of  his  fees,  or 
otherwise  satisfy  him  in  that  behalf. 

2.  The  clerk  shall  cause  an  estimate  to  be  made  of  the  cost  of 
printing  the  record,  and  of  his  fee  for  preparing  it  for  the  printer 
and  supervising  the  printing,  and  shall  notify  to  the  party  docketing 
the  case  the  amount  of  the  estimate.  If  he  shall  not  pay  it  within 
a  reasonable  time,  the  clerk  shall  notify  the  adverse  party,  and  he 
may  pay  it.  If  neither  party  shall  pay  it,  and  for  want  of  such  pay- 
ment the  record  shall  not  liave  been  printed  when  a  case  is  reached  in 
the  regular  call  of  the  docket,  after  March  1st,  1884,  the  case  shall  be 
dismissed. 
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3.  Upon  payment  by  either  party  of  the  amount  estimated  by  the 
clerk,  twenty-five  copies  of  the  record  shall  be  printed,  under  his 
supervision,  for  the  use  of  the  court  and  of  counsel. 

4.  In  cases  of  appellate  jurisdiction  the  original  transcript  on  file 
shall  be  taken  by  the  clerk  to  the  printer.  But  the  clerk  shall  cause 
copies  to  be  made  for  the  printer  of  such  original  papers,  sent  up 
under  Rule  8,  Section  4,  as  are  necessary  to  be  printed ;  and  of  the 
whole  record  in  cases  of  original  jurisdiction, 

5.  The  clerk  shall  supervise  the  printing,  and  see  that  the  printed 
copy  is  properly  indexed.  He  shall  distribute  the  printed  copies  to 
the  justices  and  the  reporter,  from  time  to  time,  as  required,  and  a 
copy  to  the  counsel  for  the  respective  parties. 

6.  If  the  actual  cost  of  printing  the  record,  together  with  the  fee 
of  the  clerk,  shall  be  less  than  the  amount  estimated  and  paid,  the 
amount  of  the  difference  shall  be  refunded  by  the  clerk  to  the  party 
paying  it.  If  the  actual  cost  and  clerk's  fee  shall  exceed  the  estimate, 
the  amount  of  the  excess  shall  be  paid  to  the  clerk  before  the  delivery 
of  a  printed  copy  to  either  party  or  his  counsel. 

7.  In  case  of  reversal,  afiirmance,  or  dismissal,  with  costs,  the 
amount  of  the  cost  of  printing  the  record  and  of  the  clerk's  fee  shall 
be  taxed  against  the  party  against  whom  costs  are  given,  and  shall  be 
inserted  in  the  body  of  the  mandate  or  other  proper  process. 

8.  Upon  the  clerk's  producing  satisfactory  evidence,  by  affidavit  or 
the  acknowledgment  of  the  parties  or  their  sureties,  of  having  served 
a  copy  of  the  bill  of  fees  due  by  them,  respectively,  in  this  court,  on 
such  parties  or  their  sureties,  an  attachment  shall  issue  against  such 
parties  or  sureties,  respectively,  to  compel  payment  of  the  said  fees. 

October  Term,  1886. 

[Ordered,  That  the  following  section  be  added  to  Rule  10  :] 

9.  The  plaintiff  in  error  or  appellant  may,  within  ninety  days  after 
filing  the  record  in  this  court,  file  with  the  clerk  a  statement  of  the 
errors  on  which  he  intends  to  rely,  and  of  the  parts  of  the  record 
which  he  thinks  necessary  for  the  consideration  thereof,  and  forth- 
with serve  on  the  adverse  party  a  copy  of  such  statement.  The  ad- 
verse party,  within  ninety  days  thereafter,  may  designate  in  writing, 
filed  with  the  clerk,  additional  parts  of  the  record  which  he  thinks 
material ;  and,  if  he  shall  not  do  so,  he  shall  be  held  to  have  con- 
sented to  a  hearing  in  the  parts  designated  by  the  plaintiff  in  error 
or  appellant.  If  parts  of  the  record  shall  be  so  designated  by  one  or 
both  of  the  parties,  the  clerk  shall  print  those  parts  only  ;  and  the 
court  will  consider  nothing  but  those  parts  of  the  record,  and  the 
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errors  so  stated.  If  at  the  hearing  it  shall  appear  that  any  material 
part  of  the  record  has  not  been  printed,  the  writ  of  error  or  appeal 
may  be  dismissed,  or  such  other  order  made  as  the  circumstances  may 
appear  to  the  court  to  require.  If  the  defendant  in  error  or  appellee 
shall  have  caused  unnecessary  parts  of  the  record  to  be  printed,  such 
order  as  to  costs  may  be  made  as  the  court  shall  think  proper. 

The  fees  of  the  clerk,  under  Rule  24,  Section  7,  shall  be  computed 
as  at  present,  in  the  folios  in  the  record  as  filed,  and  shall  be  in  full 
for  the  performance  of  his  duties  in  the  execution  hereof. 

Promulgated  March  28,  1887. 

11.   Translations. 

Whenever  any  record  transmitted  to  this  court  upon  a  writ  of  error 
or  appeal  shall  contain  any  document,  paper,  testimony,  or  other  pro- 
ceedings in  a  foreign  language,  and  the  record  does  not  also  contain  a 
translation  of  such  document,  paper,  testimony,  or  other  proceedings, 
made  under  the  authority  of  the  inferior  court,  or  admitted  to  be  cor- 
rect, the  record  shall  not  be  printed ;  but  the  case  shall  be  reported 
to  this  court  by  the  clerk,  and  the  court  will  thereupon  remand  it  to 
the  inferior  court,  in  order  that  a  translation  may  be  there  supplied 
and  inserted  in  the  record. 

12,   Further  Proof. 

1.  In  all  cases  where  further  proof  is  ordered  by  the  court,  the  de- 
positions which  may  be  taken  shall  be  by  a  commission,  to  be  issued 
from  this  court,  or  from  any  circuit  court  of  the  United  States. 

2.  In  all  cases  of  admiralty  and  maritime  jurisdiction,  where  new 
evidence  shall  be  admissible  in  this  court,  the  evidence  by  testimony 
of  witnesses  shall  be  taken  under  a  commission  to  be  issued  from  this 
court,  or  from  any  circuit  court  of  the  United  States,  under  the 
direction  of  any  judge  thereof;  and  no  such  commission  shall  issue 
but  upon  interrogatories,  to  be  filed  by  the  party  applying  for  the 
commission,  and  notice  to  the  opposite  party  or  his  agent  or  attorney. 
accompanied  with  a  copy  of  the  interrogatories  so  filed,  to  file  cross- 
interrogatories  within  twenty  days  from  the  service  of  such  notice : 
Provided,  however,  That  nothing  in  this  rule  shall  prevent  any  party 
from  giving  oral  testimony  in  open  court  in  cases  where  by  law  it  is 
admissible. 

13.   Objections  to  Evidence  in  the  Record, 

In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in  this  court, 
no  objection  shall  hereafter  be  allowed  to  b©  taken  to  the  admissibil- 
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ity  of  any  deposition,  deed,  grant,  or  other  exhibit  found  iu  the  record 
as  evidence,  unless  objection  was  taken  thereto  in  the  court  below 
and  entered  of  record ;  but  the  same  shall  otherwise  be  deemed  to 
have  been  admitted  by  consent. 

14.    Certiorari. 

No  certiorari  for  diminution  of  the  record  will  be  hereafter  awarded 
in  any  case,  unless  a  motion  therefor  shall  be  made  in  writing,  and 
the  facts  on  which  the  same  is  founded  shall,  if  not  admitted  by  the 
other  party,  be  verified  by  affidavit.  And  all  motions  for  such  certi- 
orari must  be  made  at  the  first  term  of  the  entry  of  the  case  ;  other- 
wise, the  same  will  not  be  granted,  unless  upon  special  cause  shown 
to  the  court,  accounting  satisfactorily  for  the  delay. 

15.  Death  of  a  Party. 

1.  T\lienever,  pending  a  writ  of  error  or  appeal  in  this  court,  either 
party  shall  die,  the  proper  representatives  in  the  personalty  or  realty 
of  the  deceased  party,  according  to  the  nature  of  the  case,  may  volun- 
tarily come  in  and  be  admitted  parties  to  the  suit,  and  thereupon  the 
case  shall  be  heard  and  determined  as  in  other  cases ;  and  if  such  rep- 
resentatives shall  not  voluntarily  become  parties,  then  the  other  party 
may  suggest  the  death  on  the  record,  and  thereupon,  on  motion,  ob- 
tain an  order  that  unless  such  representatives  shall  become  parties 
within  the  first  ten  days  of  the  ensuing  term,  the  party  moving  for 
such  order,  if  defendant  in  error,  shall  be  entitled  to  have  the  writ  of 
error  or  appeal  dismissed ;  and  if  the  party  so  moving  shall  be  plain- 
tiff in  error,  he  shall  be  entitled  to  open  the  record,  and  on  hearing 
have  the  judgment  or  decree  reversed,  if  it  be  erroneous  :  Provided, 
hoicever,  That  a  copy  of  every  such  order  shall  be  printed  in  some 
newspaper  of  general  circulation  within  the  State,  Territory,  or  Dis- 
trict from  which  the  case  is  brought,  for  three  successive  weeks,  at 
least  sixty  days  before  the  beginning  of  the  term  of  the  Supreme 
Court  then  next  ensuing. 

2.  When  the  death  of  a  party  is  suggested,  and  the  representatives 
of  the  deceased  do  not  appear  by  the  tenth  day  of  the  second  term 
next  succeeding  the  suggestion,  and  no  measures  are  taken  by  the 
opposite  party  within  that  time  to  compel  their  appearance,  the  case 
shall  abate. 

3.  "When  either  party  to  a  suit  in  a  circuit  court  of  the  United 
State  shall  desire  to  prosecute  a  writ  of  error  or  appeal  to  the  Su- 
preme Court  of  the  United  States,  from  any  final  judgment  or  decree, 
rendered  in  the  circuit  court,  and  at  the  time  of  suing  out  sucli  writ  of 
error  or  appeal  the  other  party  to  the  suit  shall  be  dead  and  have  no 
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proper  representative  witliiii  the  jurisdiction  of  the  court  which  ren- 
dered such  final  judgment  or  decree,  so  that  the  suit  cannot  be  revived 
in  that  court,  but  shall  have  a  proper  representative  in  some  State  or 
Territory  of  the  United  States,  the  party  desiring  such  writ  of  error 
or  appeal  may  procure  the  same,  and  may  have  proceedings  on  such 
judgment  or  decree  superseded  or  stayed  in  the  same  manner  as  is 
now  allowed  by  law  in  other  cases,  and  shall  thereupon  proceed  with 
such  writ  of  error  or  appeal  as  in  other  cases.  And  within  thirty 
days  after  the  commencement  of  the  term  to  which  such  writ  of  error 
or  appeal  is  returnable,  the  plaintiff  in  error  or  appellant  shall  make 
a  suggestion  to  the  court,  supported  by  affidavit,  that  the  said  party 
was  dead  when  the  writ  of  error  or  appeal  was  taken  or  sued  out,  and 
had  no  proper  representative  within  the  jurisdiction  of  the  court 
which  rendered  said  judgment  or  decree,  so  that  the  suit  could  not 
be  revived  in  that  court,  and  that  said  party  had  a  proper  represen- 
tative in  some  State  or  Territory  of  the  United  States,  and  stating 
therein  the  name  and  character  of  such  representative,  and  the  State 
or  Territory  in  which  such  representative  resides ;  and,  upon  such 
suggestion,  he  may,  on  motion,  obtain  an  order  that,  unless  such  rep- 
resentative shall  make  himself  a  party  Avithin  the  first  ten  days  of 
the  ensuing  term  of  the  court,  the  plaintiff  in  error  or  appellant  shall 
be  entitled  to  open  the  record,  and,  on  hearing,  have  the  judgment  or 
decree  reversed,  if  the  same  be  erroneous :  Provided,  however,  That 
a  proper  citation  reciting  the  substance  of  such  order  shall  be  served 
upon  such  representative,  either  personally  or  by  being  left  at  his  res- 
idence, at  least  sixty  days  before  the  beginning  of  the  term  of  the 
Supreme  Court  then  next  ensuing :  And  provided,  also,  That  in  every 
such  case  if  the  representative  of  the  deceased  party  does  not  appear 
by  tlie  tenth  day  of  the  term  next  succeeding  such  suggestion,  and 
the  measures  above  provided  to  compel  the  appearance  of  such  rep- 
resentative have  not  been  taken  within  the  time  as  above  required, 
by  the  opposite  party,  the  case  shall  abate :  And  provided,  also,  That 
the  said  representative  may  at  any  time  before  or  after  said  sug- 
gestion come  in  and  be  made  a  party  to  the  suit,  and  thereupon  the 
case  shall  proceed,  and  be  heard  and  determined  as  in  other  cases. 

16.    No  Appearance  of  Plaintiff. 

"Where  no  counsel  appears  and  no  brief  has  been  filed  for  the  plain- 
tiff in  error  or  appellant,  when  the  case  is  called  for  trial,  the  defend- 
ant may  have  the  plaintiff  called  and  the  writ  of  error  or  appeal 
dismissed,  or  may  open  the  record  and  pray  for  an  affirmance. 
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17.  Xo  Appearance  of  Defendant. 

Where  the  defendant  fails  to  appear  when  the  case  is  called  for 
trial,  the  court  may  proceed  to  hear  an  argument  on  the  part  of  the 
plaintiff,  and  to  give  judgment  according  to  the  right  of  the  case. 

18.    No  Appearance  of  Either  Party, 

"NMien  a  case  is  reached  in  the  regular  call  of  the  docket,  and  there 
is  no  appearance  for  either  party,  the  case  shall  be  dismissed  at  the 
cost  of  the  plaintiff. 

19.    Neither  Party  ready  at  Second  Term. 

AVhen  a  case  is  called  for  argument  at  two  successive  terms^  and 
upon  the  call  at  the  second  term  neither  party  is  prepared  to  argue  it, 
it  shall  be  dismissed  at  the  cost  of  the  plaintiff,  unless  sufficient  cause 
is  shown  for  further  postponement. 

20.    Printed  Arguments. 

1.  In  all  cases  brought  here  on  writ  of  error,  appeal,  or  otherwise, 
the  court  will  receive  printed  arguments  without  regard  to  the  num- 
ber of  the  case  on  the  docket,  if  the  counsel  on  both  sides  shall  choose 
to  submit  the  same  within  the  first  ninety  days  of  the  term,  and, 
in  addition,  appeals  from  the  Court  of  Claims  may  be  submitted  by 
both,  within  thirty  days  after  they  are  docketed,  but  not  after  the 
first  day  of  April ;  but  twenty-five  copies  of  the  arguments,  signed 
by  attorneys  or  counsellors  of  this  court,  must  be  first  filed. 

2.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and  a 
printed  argument  shall  be  filed  for  one  or  both  parties,  the  case  shall 
stand  on  the  same  footing  as  if  there  were  an  appearance  by  counsel. 

3.  When  a  case  is  taken  up  for  trial  upon  the  regular  call  of  the 
docket,  and  argued  orally  in  behalf  of  only  one  of  the  parties,  no 
printed  argument  for  the  opposite  party  will  be  received,  unless  it  is 
filed  before  the  oral  argument  begins,  and  the  court  will  proceed  to 
consider  and  decide  the  case  upon  the  ex  parte  argument. 

4.  No  brief  or  argument  will  be  received,  either  through  the  clerk 
or  otherwise,  after  a  case  has  been  argued  or  submitted,  except  upon 
leave  granted  in  open  court  after  notice  to  opposing  counsel. 

21.   Briefs, 

1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall  file  with 
the  clerk  of  the  court,  at  least  six  days  before  the  case  is  called  for 
argument,  twenty-five  copies  of  a  printed  brief,  one  of  which  shall,  on 
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application,  be  furnished  to  each  of  the  counsel  engaged  upon  the 
opposite  side. 

2.  This  brief  shall  contain,  in  the  order  here  stated  — 

(1)  A  concise  abstract,  or  statement  of  the  case,  presenting  suc- 
cinctly tlie  questions  involved  and  the  manner  in  which  they  are 
raised. 

(2)  A  specification  of  the  errors  relied  upon,  which,  in  cases 
brought  up  by  writ  of  error,  shall  set  out  separately  and  particu- 
larly each  error  asserted  and  intended  to  be  urged ;  and  in  cases 
brought  up  by  appeal  the  specification  shall  state,  as  particularly  as 
may  be,  in  Avhat  the  decree  is  alleged  to  be  erroneous.  When  the 
error  alleged  is  to  the  admission  or  to  the  rejection  of  evidence,  the 
specification  shall  quote  the  full  substance  of  the  evidence  admitted 
or  rejected.  AVhen  the  error  alleged  is  to  the  charge  of  the  court,  the 
specification  shall  set  out  the  part  referred  to  totidem  verbis,  whether 
it  be  instructions  given  or  instructions  refused.  When  the  error 
alleged  is  to  a  ruling  upon  the  report  of  a  master,  the  specification 
shall  state  the  exception  to  the  report  and  the  action  of  the  court 
upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the 
points  of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages  of 
the  record  and  the  authorities  relied  upon  in  support  of  each  point. 
When  a  statute  of  a  State  is  cited,  so  much  thereof  as  may  be  deemed 
necessary  to  the  decision  of  the  case  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file  Avith 
the  clerk  twenty-five  printed  copies  of  his  argument,  at  least  three 
days  before  the  case  is  called  for  hearing.  His  brief  shall  be  of  a 
like  character  with  that  required  of  the  plaintiff  in  error  or  appellant, 
except  that  no  specification  of  errors  shall  be  required,  and  no  state- 
ment of  the  case,  unless  that  presented  by  the  plaintiff  in  error  or  ap- 
pellant is  controverted. 

4.  When  there  is  no  assignment  of  error,  as  required  by  Section 
997  of  the  Revised  Statutes,  counsel  will  not  be  heard,  except  at  the 
request  of  the  court ;  and  errors  not  specified  according  to  this  rule 
will  be  disregarded  ;  but  the  court,  at  its  option,  may  notice  a  plain 
error  not  assigned  or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  errors  or  an  appellant 
is  in  default,  the  case  may  be  dismissed  on  motion ;  and  when  a  de- 
fendant in  error  or  an  appellee  is  in  default,  he  will  not  be  heard, 
except  on  consent  of  his  adversary,  and  by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed 
brief  or  argument  is  filed,  only  one  counsel  will  be  heard  for  the  ad- 
verse party ;  but  if  a  printed  brief  or  argument  is  filed,  the  adverse 
party  will  be  entitled  to  be  heard  by  two  counsel. 
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22.  Okal  Arguments. 

1.  The  plaintiff  or  appellant  in  this  court  shall  be  entitled  to  open 
and  conclude  the  argument  of  the  case.  But  when  there  are  cross- 
appeals  they  shall  be  argued  together  as  one  case,  and  the  plaintiff 
in  the  court  below  shall  be  entitled  to  open  and  conclude  the 
argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument 
of  a  case. 

3.  Two  hours  on  each  side  will  be  allowed  for  the  argument,  and  no 
more,  without  special  leave  of  the  court,  granted  before  the  argument 
begins.  The  time  thus  allowed  may  be  apportioned  between  the  coun- 
sel on  the  same  side,  at  their  discretion :  Pvovlded,  always,  That  a 
fair  opening  of  the  case  shall  be  made  by  the  party  having  the  open- 
ing and  closing  arguments. 

23.   Interest. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  to  this  court,  and 
the  judgment  of  the  inferior  court  is  affirmed,  the  interest  shall  be 
calculated  and  levied,  from  the  date  of  the  judgment  below  until  the 
same  is  paid,  at  the  same  rate  that  similar  judgments  bear  interest  in 
the  courts  of  the  State  where  such  judgment  is  rendered. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on 
the  judgment  of  the  inferior  court,  and  shall  appear  to  have  been 
sued  out  merely  for  delay,  damages  at  a  rate  not  exceeding  ten  per 
cent,  in  addition  to  interest,  shall  be  awarded  upon  the  amount  of  the 
judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of 
money  in  cases  in  equity,  unless  otherwise  ordered  by  this  court. 

4.  In  cases  in  admiralty,  damages  and  interest  may  be  allowed,  if 
specially  directed  by  the  court. 

[Thus  amended,  133  U.  S.  711.] 

24.  Costs. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  ex- 
cept where  the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall 
be  allowed  to  the  defendant  in  error  or  appellee,  unless  otherwise 
agreed  by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless 
otherwise  ordered  by  the  court. 

3.  In  cases  of  reversal  of  anv  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  th?  pi  lintiff  in  error  or  appellant,  unless 
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otherwise  ordered  by  the  court.  The  cost  of  the  transcript  of  the 
record  from  the  court  below  shall  be  a  part  of  such  costs,  and  be 
taxable  in  that  court  as  costs  in  the   case. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where  the 
United  States  are  a  party ;  but  in  such"  cases  no  costs  shall  be  al- 
lowed in  this  court  for  or  against  the  United  States. 

5.  In  all  cases  of  the  dismissal  of  any  suit  in  this  court,  it  shall  be 
the  duty  of  the  clerk  to  issue  a  mandate,  or  other  proper  process,  in 
the  nature  of  2k,  procedendo,  to  the  court  below,  for  the  purpose  of  in- 
forming such  court  of  the  proceedings  in  this  court,  so  that  further 
proceedings  may  be  had  in  such  court  as  to  law  and  justice  may 
appertain. 

6.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the 
clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or 
other  proper  process,  sent  to  the  court  below,  and  annex  to  the  same 
the  bill  of  items  taxed  in  detail. 

7.  In  pursuance  of  the  act  of  March  3d,  1883,  authorizing  and  em- 
powering this  court  to  prepare  a  table  of  fees  to  be  charged  by  the 
clerk  of  this  court,  the  following  table  is  adopted :  — 

For  docketing  a  case  and  filing  and  indorsing  the  transcript  of  the 
record,  five  dollars. 

For  entering  an  appearance,  twenty-five  cents. 

For  entering  a  continuance,  twenty-five  cents. 

For  filing  a  motion,  order,  or  other  paper,  twenty-five  cents. 

For  entering  any  rule,  or  for  making  or  copying  any  record  or  other 
paper,  twenty  cents  per  folio  of  each  one  hundred  words. 

For  transferring  each  case  to  a  subsequent  docket  and  indexing  the 
same,  one  dollar. 

For  entering  a  judgment  or  decree,  one  dollar. 

For  every  search  of  the  records  of  the  court,  one  dollar. 

For  a  certificate  and  seal,  two  dollars. 

For  receiving,  keeping,  and  paying  money  in  pursuance  of  any  stat- 
ute or  order  of  court,  two  per  cent,  on  the  amount  so  received,  kept, 
and  paid. 

For  an  admission  to  the  bar  and  certificate  under  seal,  ten  dollars. 

For  preparing  the  record  or  a  transcript  thereof  for  the  printer, 
indexing  the  same,  supervising  the  printing  and  distributing  the 
printed  copies  to  the  justices,  the  reporter,  the  law  library,  and  the 
parties  or  their  counsel,  fifteen  cents  per  folio. 

For  making  a  manuscript  copy  of  the  record,  when  required  under 
Rule  10,  twenty  cents  per  folio,  but  nothing  in  addition  for  supervis- 
ing the  printing. 

For  issuing  a  writ  of  error  and  accompanying  papers,  five  dollars. 
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For  a  mandate  or  other  process,  five  dollars. 

For  filing  briefs,  five  dollars  for  each  party  appearing. 

For  every  copy  of  any  opinion  of  the  court  or  any  justice  thereof, 
certified  under  seal,  one  dollar  for  every  printed  -page,  but  not  to 
exceed  five  dollars  in  the  whole  for  any  copy. 

25.   Opinions  of  the  Court. 

1.  All  opinions  delivered  by  the  court  shall,  immediately  upon  the 
delivery  thereof,  be  handed  to  the  clerk  to  be  recorded.  And  it  shall 
be  the  duty  of  the  clerk  to  cause  the  same  to  be  forthwith  recorded, 
and  to  deliver  a  copy  to  the  reporter  as  soon  as  the  same  shall  be 
recorded. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the  clerk 
of  this  court  for  preservation. 

3.  Opinions  printed  under  the  supervision  of  the  justices  delivering 
the  same  need  not  be  copied  by  the  clerk  into  a  book  of  records  ;  but 
at  the  end  of  each  term  the  clerk  shall  cause  such  printed  opinions  to 
be  bound  in  a  substantial  manner  into  one  or  more  volumes,  and 
when  so  bound  they  shall  be  deemed  to  have  been  recorded  within 
the  meaning  of  this  rule. 

26,   Call  and  Order  of  the  Docket. 
[As  amended  in  October  Term,  1888,  130  U.  S.  706.] 

1.  The  court,  on  the  second  day  in  each  term,  will  commence  call- 
ing the  cases  for  argument  in  the  order  in  which  they  stand  in  the 
docket,  and  proceed  from  day  to  day  during  the  term  in  the  same 
order  (except  as  hereinafter  provided)  ;  and  if  the  parties,  or  either  of 
them,  shall  be  ready  when  the  case  is  called,  the  same  will  be  heard ; 
and  if  neither  party  shall  be  ready  to  proceed  in  the  argument,  the 
case  shall  go  down  to  the  foot  of  the  docket,  unless  some  good  and 
satisfactory  reason  to  the  contrary  shall  be  shown  to  the  court. 

2.  Ten  cases  only  shall  be  considered  as  liable  to  be  called  on  each 
day  during  the  term.  But  on  the  coming  in  of  the  court  on  each  day 
the  entire  number  of  such  ten  cases  will  be  called,  with  a  view  to  the 
disposition  of  such  of  them  as  are  not  to  be  argued. 

3.  Criminal  cases  may  be  advanced  by  leave  of  the  court  on  motion 
of  either  party. 

4.  Cases  once  adjudicated  by  this  court  upon  the  merits,  and  again 
brought  up  by  writ  of  error  or  appeal,  may  be  advanced  by  leave  of 
the  court  on  motion  of  either  party. 

5.  Revenue  and  other  cases  in  which  the  United  States  are  con- 
cerned, which  also  involve  or  affect  some  matter  of  general  public 
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interest,  may  also  by  leave  of  tlie  court  be  advanced  ou  motion  of  the 
attorney-general. 

6.  All  motions  to  advance  cases  must  be  x^rinted,  and  must  contain 
a  brief  statement  of  the  matter  involved,  with  the  reasons  for  the 
application. 

7.  No  other  case  will  be  taken  up  out  of  the  order  on  the  docket,  or 
be  set  down  for  any  particular  day,  except  under  special  and  peculiar 
circumstances  to  be  shown  to  the  court.  Every  case  which  shall  have 
been  called  in  its  order  and  passed  and  put  at  the  foot  of  the  docket 
shall,  if  not  again  reached  during  the  term  it  was  called,  be  continued 
to  the  next  term  of  the  court. 

8.  Two  or  more  cases,  involving  the  same  question,  may,  by  the 
leave  of  the  court,  be  heard  together,  but  they  must  be  argued  as 
one  case. 

9.  If,  after  a  case  has  been  passed  under  circumstances  which  do 
not  place  it  at  the  foot  of  the  docket,  the  parties  shall  desire  to  have 
it  heard,  they  may  file  with  the  clerk  their  joint  request  to  that 
effect,  and  the  case  shall  then  be  by  him  reinstated  for  call  ten  cases 
after  that  under  argument,  or  next  to  be  called  at  the  end  of  the  day 
the  request  is  filed.  If  the  parties  will  not  unite  in  such  a  request, 
either  may  move  to  take  up  the  case,  and  it  shall  then  be  assigned  to 
such  place  upon  the  docket  as  the  court  may  direct. 

10.  No  stipulation  to  pass  a  case  without  placing  it  at  the  foot 

of  the  docket  will  be  recognized  as  binding  upon  the  court.     A  case 

can  only  be  so  passed  upon  application  made  and  leave  granted  in 

open  court. 

27.    Adjournment. 

The  court  will,  at  every  term,  announce  on  what  day  it  will  adjourn 
at  least  ten  days  before  the  time  which  shall  be  fixed  upon,  and  the 
court  will  take  up  no  case  for  argument,  nor  receive  any  case  upon 
printed  briefs,  within  three  days  next  before  the  day  fixed  upon  for 
adjournment. 

28.  Dismissing  Cases  in  Vacation. 
Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending  in 
this  court,  or  the  appellant  and  appellee  in  an  appeal,  shall  in  vaca- 
tion, by  tlieir  attorneys  of  record,  sign  and  file  with  the  clerk  an 
agreement  in  writing  directing  the  case  to  be  dismissed,  and  specify- 
ing the  terms  on  Avhich  it  is  to  be  dismissed  as  to  costs,  and  shall  pay 
to  the  clerk  any  fees  that  may  be  due  to  him,  it  shall  be  the  duty  of 
the  clerk  to  enter  the  case  dismissed,  and  to  give  to  either  party  re- 
questing it  a  copy  of  the  agreement  filed  ;  but  no  mandate  or  other 
process  shall  issue  without  an  order  of  the  court. 
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29.  Supersedeas. 

Supersedeas  bonds  in  the  circuit  courts  must  be  taken,  with  good 
and  sufficient  security,  that  the  plaintiff  in  error  or  appellant  shall 
prosecute  his  writ  or  appeal  to  effect,  and  answer  all  damages  and 
costs  if  he  fail  to  make  his  plea  good.  Such  indemnity,  where  the 
judgment  or  decree  is  for  the  recovery  of  money  not  otherwise  se- 
cured, must  be  for  the  whole  amount  of  the  judgment  or  decree, 
including  just  damages  for  delay,  and  costs  and  interest  on  the 
appeal;  but  in  all  suits  where  the  property  in  controversy  neces- 
sarily follows  the  event  of  the  suit,  as  in  real  actions,  replevin,  and 
in  suits  on  mortgages,  or  where  the  property  is  in  the  custody  of  the 
marshal  under  admiralty  process,  as  in  case  of  capture  or  seizure,  or 
where  the  proceeds  thereof,  or  a  bond  for  the  value  thereof,  is  in  the 
custody  or  control  of  the  court,  indemnity  in  all  such  cases  is  only 
required  in  an  amount  sufficient  to  secure  the  sum  recovered  for  the 
use  and  detention  of  the  property,  and  the  costs  of  the  suit,  and  just 
damages  for  delay,  and  costs  and  interest  on  the  appeal. 

30.  Rehearing. 

A  petition  for  rehearing  after  judgment  can  be  presented  only  at 
the  term  at  which  judgment  is  entered,  unless  by  special  leave 
granted  during  the  term ;  and  must  be  printed,  and  briefly  and 
distinctly  state  its  grounds,  and  be  supported  by  certificate  of 
counsel;  and  will  not  be  granted,  or  permitted  to  be  argued,  un 
less  a  justice  who  concurred  in  the  judgment  desires  it,  and  a 
majority  of  the  court  so  determines. 

31.    Form  of  prixted  Records  and  Briefs. 

All  records,  arguments,  and  briefs  printed  for  the  use  of  the 
court  must  be  in  such  form  and  size  that  they  can  be  conveniently 
bound  together,  so  as  to  make  an  ordinary  octavo  volume. 

32.    Writs    of    Error    and  Appeals  under   the  Act  of  Febru- 
ary 25,  1889,  Chapter  236. 

Cases  brought  to  this  court  by  writ  of  error  or  appeal  under  the 
act  of  February  25,  1889,  chapter  236,  where  the  final  judgment  or 
decree  rendered  by  the  circuit  court  does  not  exceed  the  sum  of 
$5,000,  will  be  advanced  on  motion,  and  heard  under  the  rules  pre- 
scribed by  Rule  6  in  regard  to  motions  to  dismiss  writs  of  error  and 
appeals. 

[Thus  amended,  133  U.  S.  711.] 
VOL.  II.  —  40 
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33.   Models,  Diagrams,  and  Exhibits  of  Material. 

1.  Models,  diagrams,  and  exhibits  of  material,  forming  part  of  the 
evidence  taken  in  the  court  below,  in  any  case  pending  in  this  court, 
on  writ  of  error  or  appeal,  shall  be  placed  in  the  custody  of  the 
marshal  of  this  court  at  least  one  month  before  the  case  is  heard  or 
submitted. 

2.  All  models,  diagrams,  and  exhibits  of  material,  placed  in  the 
custody  of  the  marshal  for  the  inspection  of  the  court  on  the  hearing 
of  a  case,  must  be  taken  away  by  the  parties  within  one  month  after 
the  case  is  decided.  When  this  is  not  done,  it  shall  be  the  duty  of 
the  marshal  to  notify  the  counsel  in  the  case,  by  mail  or  otherwise, 
of  the  requirements  of  this  rule ;  and  if  the  articles  are  not  removed 
within  a  reasonable  time  after  the  notice  is  given,  he  shall  destroy 
them,  or  make  such  other  disposition  of  them  as  to  him  may  seem 
best. 


AMENDMENT  TO   EULES 

IN   THE   SUPREME   COURT   OF  THE   UNITED   STATES. 

October  Term,  1885. 

Ordered,  That  the  following  regulations  be  established  under  sec- 
tion 765  of  the  Revised  Statutes  :  — 

Rule  34.     Custody  of  Prisoners  on  Habeas  Corpus. 

1.  Pending  an  appeal  from  the  fin^l  decision  of  any  court  or  judge 
declining  to  grant  the  writ  of  habeas  corpus,  the  custody  of  the  pris- 
oner shall  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
discharging  the  writ  after  it  has  been  issued,  the  prisoner  sliall  be  re- 
manded to  the  custody  from  which  he  was  taken  by  the  writ,  or  shall, 
for  good  cause  shown,  be  detained  in  custody  of  the  court  or  judge,  or 
be  enlarged  upon  recognizance,  as  hereinafter  provided. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
discharging  the  prisoner,  he  shall  be  enlarged  upon  recognizance,  with 
surety,  for  appearance  to  answer  the  judgment  of  the  appellate  court, 
except  where,  for  special  reasons,  sureties  ought  not  to  be  required. 
[Promulgated  March  29, 1886;  and  amended,  May  10,  1886, 117  U.  S.  708.] 

Rule  35.     Assignment  of  Errors. 

1.  Where  an  a])ppal  or  writ  of  error  is  taken  from  a  district  court 
or  a  circuit  court  direct  to  this  court,  under  section  5  of  the  act  en- 
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titled  "All  act  to  establish  Circuit  Courts  of  Appeals,  and  to  define  and 
regulate  in  certain  cases  the  jurisdiction  of  the  courts  of  the  United 
States,  and  for  other  purposes,"  approved  March  3, 1891,  the  plaintiff 
in  error  or  appellant  shall  file  with  the  clerk  of  the  court  below,  with 
his  petition  for  the  writ  of  error  or  appeal,  an  assignment  of  errors, 
which  shall  set  out  separately  and  particularly  each  error  asserted  and 
intended  to  be  urged.  No  writ  of  error  or  appeal  shall  be  allowed 
until  such  assignment  of  errors  shall  have  been  filed.  When  the 
error  alleged  is  to  the  admission  or  to  the  rejection  of  evidence,  the 
assignment  of  errors  shall  quote  the  fiill  substance  of  the  evidence 
admitted  or  rejected.  When  the  error  alleged  is  to  the  charge  of  the 
court,  the  assignment  of  errors  shall  set  out  the  part  referred  to  toti- 
dem  verbis,  whether  it  be  in  instructions  given  or  in  instructions  re- 
fused. Such  assignment  of  errors  shall  form  part  of  the  transcript 
of  the  record,  and  be  printed  with  it.  When  this  is  not  done  counsel 
will  not  be  heard,  except  at  the  request  of  the  court ;  and  errors  not 
assigned  according  to  this  rule  will  be  disregarded,  but  the  court,  at 
its  option,  may  notice  a  plain  error  not  assigned. 

2.  The  plaintiff  in  error  or  appellant  shall  cause  the  record  to  be 
printed,  according  to  the  provisions  of  sections  2,  3,  4,  5,  6,  and  9  of 
Rule  10. 

[Promulgated  May  11,  1891;  139  U.  S.  705.] 


Rule  36.     Appeals  and  Writs  of  Error. 

1.  An  appeal  or  a  writ  of  error  from  a  circuit  court  or  a  district 
court  direct  to  this  court,  in  the  cases  provided  for  in  sections  5  and 
6  of  the  act  entitled  ''  An  act  to  establish  Circuit  Courts  of  Appeals, 
and  to  define  and  regulate  in  certain  cases  the  jurisdiction  of  the 
courts  of  the  United  States,  and  for  other  purposes,"  approved  March 
3,  1891,  may  be  allowed,  in  term  time  or  in  vacation,  by  any  justice 
of  this  court,  or  by  any  circuit  Judge  within  his  circuit,  or  by  any 
district  Judge  within  his  district,  and  the  proper  security  be  taken 
and  the  citation  signed  by  him,  and  he  may  also  grant  a  supersedeas 
and  stay  of  execution  or  of  proceedings  pending  such  writ  of  error  or 
appeal. 

2.  Where  such  writ  of  error  is  allowed  in  the  case  of  a  conviction 
of  an  infamous  crime,  or  in  any  other  criminal  case  in  which  it  will  lie 
under  said  sections  5  and  6,  the  circuit  court  or  district  court,  or  any 
justice  or  judge  thereof,  shall  have  power,  after  the  citation  is  served, 
to  admit  the  accused  to  bail  in  such  amount  as  may  be  fixed. 

[Promulgated  May  11,  1891 ;  139  U.  S.  706.] 
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EuLE  37.     Cases  from  Circuit  Court  of  Appeals. 

1.  Where,  under  section  6  of  the  said  act,  a  circuit  court  of  ap- 
peals shall  certify  to  this  court  a  question  or  proposition  of  law,  con- 
cerning which  it  desires  the  instruction  of  this  court  for  its  proper 
decision,  the  certificate  shall  contain  a  proper  statement  of  the  facts 
on  which  such  question  or  proposition  of  law  arises. 

2.  If  application  is  thereupon  made  to  this  court  that  the  whole 
record  and  cause  may  be  sent  up  to  it  for  its  consideration,  the  party 
making  such  application  shall,  as  a  part  thereof,  furnish  this  court 
with  a  certified  copy  of  the  whole  of  said  record. 

3.  Where  application  is  made  to  this  court  under  section  6  of  the 
said  act  to  require  a  case  to  be  certified  to  it  for  its  review  and  deter- 
mination, a  certified  copy  of  the  entire  record  of  the  case  in  the  cir- 
cuit court  of  appeals  shall  be  furnished  to  this  court  by  the  applicant, 
as  part  of  the  application. 

[Promulgated  May  11,  1891;  139  U.  S.  706.] 

EuLE  38.     Interest,  Costs,  and  Eees. 

The  provisions  of  Eules  23  and  24  of  this  court,  in  regard  to  inter- 
est and  costs  and  fees,  shall  apply  to  writs  of  error  and  appeals  and 
reviews  under  the  provisions  of  sections  5  and  6  of  the  said  act. 
[Promulgated  May  11,  1891 ;  139  U.  S.  707.] 
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RULES   OF  THE  UNITED   STATES   CIRCUIT   COURTS 
OF  APPEALS. 

The  following  are  the  rules  of  the  United  States  Circuit  Courts  of 
Appeals,  adopted  in  each  of  the  niue  circuits.  The  rules  are  sub- 
stantially identical  in  all  the  circuits,  the  points  of  diflerence  being 
indicated  by  foot-notes. 

1.   Name. 

The  court  adopts  "United  States  Circuit  Court  of  Appeals  for  the 
^  Circuit"  as  the  title  of  the  court. 


2.    Seal. 

The  seal  shall  contain  the  words  "United  States"  on  the  upper 
part  of  the  outer  edge,  and  tl|g  words  "Circuit  Court  of  Appeals" 
on  the  lower  part  of  tho  outer  edge,  running  from  left  to  right ;  and 

the  words  " ^  Circuit"  in  two  lines,  in  the  centre,  with  a  dash 

beneath. 

3.   Terms.=* 


One  term  of  this  court  shall  be  held  annually  at  the  city  of 


and  shall  be  adjourned  to  such  times  and  places  as  the  court  may  from 
time  to  time  designate. 

1  First,  second,  tliird,  fourth,  fifth,  sixth,  seventh,  eighth,  and  ninth,  respectively. 

2  Tiiis  rule  reads  as  follows  in  the  third  circuit:  "  Terms.  —  The  terms  of  this  court 
shall  commence  and  be  held  on  the  third  Tuesday  of  March  and  the  third  Tuesday 
of  September  in  each  year,  except  the  present  term,  at  the  city  of  Philadelphia." 

In  the  seventh  circuit  it  reads :  "  Terms.  —  A  term  of  this  court  shall  be  held  annu- 
ally at  the  city  of  Cliicago  on  the  first  Monday  in  October,  and  continue  until  the 
first  Monday  in  October  of  the  succeeding  year.  Each  term  shall  be  adjourned  to 
such  times  and  places  as  the  court  may  from  time  to  time  designate.  The  first  regu- 
lar term  shall  commence  on  the  first  Monday  in  October,  1891." 

3  In  the  first  circuit,  "at  the  city  of  Boston  on  the  first  Tuesday  of  October;"  in 
the  second  circuit,  "at  the  city  of  New  York  on  the  last  Tuesday  of  October;"  in 

the  fourth  circuit,  "at  the  city  of  Richmond  on  the ;"  in  the  fifth  circuit,  "at 

the  city  of  New  Orleans  on  the  third  Monday  of  November;"  in  the  sixth  circuit, 
"  at  the  city  of  Cincinnati  on  the  first  Monday  of  October ; "  in  the  eighth  circuit, 
"at  the  city  of  St.  Louis  on  the  second  Monday  of  October;"  in  the  ninth  circuit, 
•'  at  the  city  of  San  Francisco  on  the  first  Monday  of  October." 
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4.   Qdorum, 

1.  If  at  any  term  a  quorum  does  not  attend  on  an}-  day  appointed 
for  holding  it,  an}-  judge  who  does  attend  may  adjourn  the  court  from 
time  to  time,  or,  in  the  absence  of  any  judge,  the  clerk  may  adjourn 
the  court  from  day  to  day.  If,  during  a  term,  after  a  quorum  has  as- 
sembled, less  than  that  number  attend  on  any  day,  any  judge  attend- 
ing may  adjourn  the  court  from  day  to  day  until  there  is  a  quorum 
or  may  adjourn  without  day. 

2.  Any  judge  attending  when  less  than  a  quorum  is  present  may 
make  all  necessary  orders  touching  any  suit,  proceeding,  or  process, 
depending  in  or  returned  to  the  court,  preparatory  to  hearing,  trial, 
or  decision  thereof. 

5.   Clerk. 

1.  The  clerk's  office  shall  be  kept  at  the  place  designated  in  the  act 
creating  the  court  at  which  a  term  shall  be  held  annually.^ 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  counsellor,  in 
this  court,  or  in  any  other  court,  while  he  shall  continue  to  be  clerk 
of  this  court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office,  take  an 
oath  in  the  form  prescribed  by  section  794  of  the  Revised  Statutes, 
and  shall  give  bond  in  a  sum  to  be  fixed. ^  and  with  sureties  to  be 
approved,  by  the  court,  faithfully  to  discharge  the  duties  of  his  office, 
and  seasonably  to  record  the  decrees,  judgments,  and  determinations 
of  the  court.  A  copy  of  such  bond  shall  be  entered  on  the  journal  of 
the  court,  and  the  bond  shall  be  deposited  for  safe  keeping  as  the  court 
may  direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be  taken  from 
the  court-room  or  from  the  office  without  an  order  from  the  court. 

6.   Marshal,  Crier,  and  other  Officers. 

1.  Every  marshal  and  deputy-marshal  shall,  before  he  enters  on  the 
duties  of  his  appointment,  take  an  oath  in  the  form  prescribed  by  sec- 
tion 782  of  the  Revised  Statutes,  and  the  marshal  shall,  before  he  enters 
on  the  duties  of  his  office,  give  bond  in  a  sum  to  be  fixed,'  and  with 
sureties  to  be  approved,  by  the  court,  for  the  faithful  performance  of 
said  duties  by  himself  and  his  deputies.  Said  bond  shall  be  filed  and 
recorded  in  the  office  of  the  clerk  of  the  court. 

'  In  the  fifth  circuit,  snbflivision  1  of  rule  6  reads-.  "The  clerk's  office  shall  be 
kept  at  the  city  of  New  Orleans." 

2  In  the  fifth  circuit,  "  in  the  sura  of  ten  thousand  dollars  ($10,000). 
'  See  note  6. 
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2.  The  marshal  and  crier  shall  be  in  attendance  during  the  sessions 
of  tlie  court,  with  such  number  of  bailiffs  and  messengers  as  the  court 
msiy  from  time  to  time  order. 

7.   Attorneys  and  Counsellors.^ 

All  attornej's  and  counsellors  admitted  to  practice  in  the  Supreme 
Court  of  the  United  States,  or  in  any  Circuit  Court  of  the  United  States, 
shall  become  attorneys  and  counsellors  in  this  court  on  taking  an  oath 
or  affirmation  in  the  form  prescribed  by  rule  2  of  the  Supreme  Court 
of  the  United  States,  and  on  subscribing  the  roll ;  but  no  fee  shall  be 
charged  therefor.^ 

8.  Practice. 

The  practice  shall  be  the  same  as  in  the  Supreme  Court  of  the  United 
States,  as  far  as  the  same  shall  be  applicable. 

9.  Process. 

All  process  of  this  court  shall  be  in  the  name  of  the  President  of  the 
United  States,  and  shall  be  in  like  form  and  tested  in  the  same  manner 
as  process  of  the  Supreme  Court. 

10.    Bill  of  Exceptions. 

The  judges  of  the  Circuit  and  District  Courts  shall  not  allow  any  bill 
of  excei^tions  which  shall  contain  the  charge  of  the  court  at  large  to 

^  In  the  eighth  circuit,  this  rule  reads  as  follows  :  "All  attorneys  and  counsellors 
admitted  to  practice  in  the  Supreme  Court  of  the  United  States,  or  in  any  Circuit 
Court  of  the  United  States,  or  in  the  Supreme  Court  of  any  State  in  this  circuit, 
may,  upon  motion  of  some  member  of  the  bar  of  this  court,  be  admitted  as  attorneys 
and  counsellors  in  this  court  on  taking  an  oath  or  affirmation  in  the  form  prescribed 
by  rule  2  of  the  Supreme  Court  of  the  United  States,  and  on  subscribing  the  roll; 
but  no  fee  shall  be  charged  therefor." 

In  tlie  ninth  circuit,  rule  7  reads  as  follows  :  "  All  attorneys  admitted  to  practice 
in  the  Supreme  Court  of  the  United  States,  or  in  any  Circuit  Court  of  the  ninth  cir- 
cuit, shall  be  deemed  attorneys  of  the  Circuit  Court  of  Appeals  for  the  ninth  circuit ; 
but  such  attorneys,  on  or  before  tlieir  first  appearance  in  open  court  in  said  court, 
shall  take  an  oath  or  affirmation,  in  the  form  prescribed  by  rule  2  of  tlie  Supreme 
Court  of  the  United  States,  and  subscribe  the  roll  of  attorneys.  All  other  persons 
who  have  been  admitted  to  practice  in  the  highest  court  of  any  State  or  Territorj', 
upon  presenting  satisfactory  evidence  of  good  moral  character  and  fair  professional 
standing,  may  be  admitted  to  practice  in  said  court  upon  taking  the  oath  so  pre- 
scribed and  subscribing  the  roll  of  attorneys." 

'■^  In  the  third  circuit,  the  following  clause  is  added  to  the  rule:  "And  all  attor- 
neys and  counsellors  of  the  Circuit  Court  of  the  United  States  for  tlie  thinl  circuit 
sliall  be  attorneys  and  counsellors  of  this  court  without  taking  any  further  oath." 

In  the  sixth  circuit,  the  following  sentence  is  added ;  "  A  certificate  of  such  admis- 
sion, if  demanded,  sliall  be  furnished  upon  the  payment  of  a  clerk's  fee  of  two  dol- 
lars and  fifty  cents." 
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the  jur}'  ia  trials  at  common  law,  upon  any  general  exception  to  the 
whole  of  such  charge.  But  the  party  excepting  shall  be  required  to 
state  distinctly  the  several  matters  of  law  in  such  cliarge  to  which  he 
excepts ;  and  those  matters  of  law,  and  those  onl}-,  shall  be  inserted  in 
the  bill  of  exceptions,  and  allowed  by  the  court. 

11.   Assignment  of  Errors. 

The  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of  the  court 
below,  with  his  petition  for  the  writ  of  error  or  appeal,  an  assignment 
of  errors,  which  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged.  No  writ  of  error  or  appeal  shall 
be  allowed  until  such  assignment  of  errors  shall  have  been  filed.  When 
the  error  alleged  is  to  the  admission  or  to  the  rejection  of  evidence,  the 
assignment  of  errors  shall  quote  the  full  substance  of  the  evidence  ad- 
mitted or  rejected.  When  the  error  alleged  is  to  the  charge  of  the  court, 
the  assignment  of  errors  shall  set  out  the  part  referred  to  totidem  ver- 
bis, whether  it  be  in  instructions  given  or  in  instructions  refused.  Such 
assignment  of  errors  shall  form  part  of  the  transcript  of  the  record,  and 
be  printed  with  it.  When  this  is  not  done,  counsel  will  not  be  heard, 
except  at  the  request  of  the  court ;  and  errors  not  assigned  according 
to  this  rule  will  be  disregarded,  but  the  court,  at  its  option,  may  notice 
a  plain  error  not  assigned. 

^2.  Objections  to  Evidence  in  the  Record. 

In  all  cases  of  equit3'  or  admiralty  jurisdiction,  heard  in  this  court, 
no  objection  shall  be  allowed  to  be  taken  to  the  admissibilit}*  of  any 
deposition,  deed,  grant,  exhibit,  or  translation,  found  in  the  record  as 
evidence,  unless  objection  was  taken  thereto  in  the  court  below  and 
entered  of  record  ;  but  the  same  shall  otherwise  be  deemed  to  have 
been  admitted  by  consent. 

13.    Supersedeas  and  Cost  Bonds. 

1.  Supersedeas  bonds  in  the  Circuit  and  District  Courts  must  be 
taken,  with  good  and  sufficient  security,  that  the  plaintiff  in  error  or 
appellant  shall  prosecute  his  writ  or  appeal  to  efl^cct,  and  answer  all 
damages  and  costs  if  he  fail  to  make  his  plea  good.  Such  indemnity, 
where  the  judgment  or  decree  is  for  the  recovery  of  money  not  other- 
wise secured,  must  be  for  the  whole  amount  of  the  judgment  or  decree, 
including  just  damages  for  delay,  and  costs  and  interest  on  the  appeal ; 
but,  in  all  suits  where  the  property  in  cpntrovers}'  necessaril}'  follows 
the  suit,  as  in  real  actions  and  replevin,  and  in  suits  on  mortgages,  or 
where  the  property  is  iu  the  custody  of  the  marshal  under  admiralty 
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process,  or  where  the  proceeds  thereof,  or  a  bond  for  the  value  thereof, 
is  in  the  custody  of  the  court,  indemnity  in  all  such  cases  will  be  re- 
quired onlv  in  an  amount  sufficient  to  secure  the  sum  recovered  for  the 
use  and  detention  of  the  property,  and  the  costs  of  the  suit  and  just 
damages  for  delay,  and  costs  and  interest  on  the  appeal. 

2.  On  all  appeals  from  any  interlocutory  order  or  decree  granting  or 
continuing  an  injunction  in  a  Circuit  or  District  Court,  the  appellant 
shall,  at  the  time  of  the  allowance  of  said  appeal,  file  with  the  clerk 
of  such  Circuit  or  District  Court  a  bond  to  the  opposite  party,  in  such 
sum  as  such  court  shall  direct,  to  answer  all  costs  if  he  shall  fail  to 
sustain  his  appeal. 


14.   Writs  of  Error,  Appeals,  Return,  and  Record. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directed  * 
shall  make  a  return  of  the  same  by  transmitting  a  ti'ue  copy  of  the 
record,  bill  of  exceptions,  assignment  of  errors,  and  all  proceedings  in 
the  case,  under  his  liand  and  the  seal  of  the  court. 

2.  In  all  cases  brought  to  this  court  by  writ  of  error  or  appeal  to 
review  any  judgment  or  decree,  the  clerk  of  the  court  by  which  such 
judgment  or  decree  was  rendered  shall  annex  to  and  transmit  with  the 
record  a  copy  of  the  opinion  or  opinions  filed  in  the  case. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in  itself, 
and  not  by  reference,  all  the  papers,  exhibits,  depositions,  and  other 
proceedings,  which  are  necessary  to  the  heai-ing  in  this  court,  shall  be 
filed. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
presiding  judge  in  any  Circuit  or  District  Court,  that  original  papers 
of  any  kind  should  be  inspected  in  this  court  upon  writ  of  error  or 
appeal,  such  presiding  judge  may  make  such  rule  or  order  for  the  safe 
keeping,  transporting,  and  return  of  such  original  papers  as  to  him 
may  seem  proper ;  and  this  court  will  receive  and  consider  such  origi- 
nal papers  in  connection  with  the  transcript  of  the  proceedings. 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made  returnable 
not  exceeding  thirty  days  from  the  day  of  signing  the  citation,  whether 
the  return  day  fall  in  vacation  or  in  term-time,  and  be  served  before 
the  return-da}'. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall 
be  made  up  as  provided  in  general  admiralty  rule  No.  52  of  the  Supreme 
Court. 

1  In  the  third  circuit,  after  the  word  "  directed,"  the  following  words  are  inserted: 
"Upon  being  paid  or  tendered  Ids  fees  tlierefor." 
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lo.    Translations. 

"Whenever  anj'  record  transmitted  to  this  court  upon  a  writ  of  error 
or  appeal  shall  contain  an}-  document,  paper,  testimony',  or  other  pro- 
ceeding, in  a  foreign  language,  and  the  record  does  not  also  contain  a 
translation  of  such  document,  paper,  testimony,  or  other  proceeding, 
made  under  the  authorit}'  of  the  inferior  court,  or  admitted  to  be  cor- 
rect, the  record  shall  not  be  printed  ;  but  the  case  shall  be  reported  to 
this  court  bj'  the  clerk,  and  the  court  will  thereupon  remand  it  back  to 
the  inferior  court,  in  order  that  a  translation  may  be  there  supplied  and 
inserted  in  the  record. 

16.   Docketing  Cases. 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket 
the  case,  and  file  the  record  thereof  with  the  clerk  of  this  court,  by  or 
before  the  return-da}',  whether  in  vacation  or  in  term-time.  But,  for 
good  cause  shown,  the  justice  or  judge  who  signed  the  citation,  or  any 
judge  of  this  court,  may  enlarge  the  time  by  or  before  its  expiration, 
the  order  of  enlargement  to  be  filed  with  the  clerk  of  this  court.  If 
the  plaintiff  in  error  or  appellant  shall  fail  to  compl}-  with  this  rule,  the 
defendant  in  error  or  appellee  may  have  the  cause  docketed  and  dis- 
missed, upon  producing  a  certificate,  whether  in  term-time  or  vacation, 
from  the  clerk  of  the  court  wherein  the  judgment  or  decree  was  ren- 
dered, stating  the  case,  and  certifying  that  such  writ  of  error  or  appeal 
has  been  duly  sued  out  or  allowed.  And  in  no  case  shall  the  plaintiff 
in  error  or  appellant  be  entitled  to  docket  the  case  and  file  the  record 
after  the  same  shall  have  been  docketed  and  dismissed  under  this  rule, 
unless  by  order  of  the  court. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket 
the  case  and  file  a  copy  of  the  record  with  the  clerk  of  this  court ;  and, 
if  the  case  is  docketed  and  a  copy  of  the  record  filed  with  the  clerk  of 
this  court  b\'  the  plaintiff  in  error  or  appellant  witlnn  the  period  of  time 
above  limited  and  prescribed  by  this  rule,  or  by  the  defendant  in  error 
or  appellee  at  any  time  thereafter,  the  case  shall  stand  for  argument  at 
the  term. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ  of 
error  or  appeal,  the  appearance  of  the  counsel  for  the  party  docketing 
the  case  shall  be  entered. 

17.   Docket. 

The  clerk  shall  enter  upon  a  docket  all  cases  brought  to  and  pending 
in  the  court  in  their  proper  chronological  order,  and  such  docket  shall 
be  called  at  every  term,  or  adjourned  term  :  and  if  a  case  is  called  for 
liearing  at  two  terms  successively,  and  upon  the  call  at  the  second  term 
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neither  party  is  prepared  to  argue  it,  it  will  be  dismissed  at  the  cost  of 
the  plaintiff  in  error  or  appellant,  unless  sufficient  cause  is  shown  for 
further  postponement. 

18.    Certiorari. 

No  certiorari  for  diminution  of  the  record  will  be  hereafter^  awarded 
in  any  case,  unless  a  motion  therefor  shall  be  made  in  writing,  and  the 
facts  on  which  the  same  is  founded  shall,  if  not  admitted  by  the  other 
party,  be  verified  by  affidavit.  And  all  motions  for  such  certiorari 
must  be  made  at  the  first  term  of  the  entry  of  the  case  ;  otherwise  the 
same  will  not  be  granted,  unless  upon  special  cause  shown  to  the  court, 
accounting  satisfactorily  for  the  delaj-. 

19.    Death  of  a  Party. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this  court,  either 
part}'  shall  die,  the  proper  representatives  in  the  personalt}'  or  realty 
of  the  deceased  party,  according  to  the  nature  of  the  case,  ma}'  volun- 
tarily come  in  and  be  admitted  parties  to  the  suit,  and  thereupon  the 
case  shall  be  heard  and  determined  as  in  other  cases ;  and,  if  such 
representatives  shall  not  voluntarily  become  parties,  then  the  other 
part}'  may  suggest  the  death  on  the  record,  and  thereupon,  on  motion, 
obtain  an  order  that,  unless  such  representatives  shall  become  parties 
within  sixty  days,  the  party  moving  for  such  order,  if  defendant  in 
error,  shall  be  entitled  to  have  the  writ  of  error  or  appeal  dismissed, 
and  if  the  party  so  moving  shall  be  plaintiff  in  error,  he  shall  be  en- 
titled to  open  the  record,  and,  on  hearing,  have  the  judgment  or  decree 
reversed,  if  it  be  erroneous :  provided,  however,  that  a  copy  of  every 
sucli  order  shall  be  personally  served  on  said  representatives  at  least 
thirty  days  before  the  expiration  of  such  sixty  days, 

2.  When  the  death  of  a  party  is  suggested,  and  the  representatives 
of  the  deceased  do  not  appear  within  ten  days  after  the  expiration 
of  such  sixty  days,  and  no  measures  are  taken  by  the  opposite  party 
within  that  time  to  compel  their  appearance,  the  case  shall  abate. 

3.  When  either  party  to  a  suit  in  a  Circuit  or  District  Court  of  the 
United  States  shall  desire  to  prosecute  a  writ  of  error  or  appeal  to  this 
court  from  any  final  judgment  or  decree  rendered  in  the  Circuit  or  Dis- 
trict Court,  and,  at  the  time  of  suing  out  such  writ  of  error  or  appeal, 
the  other  party  to  the  suit  shall  be  dead,  and  have  no  proper  repre- 
sentative within  the  jurisdiction  of  the  court  which  rendered  such  final 
judgment  or  decree,  so  that  the  suit  cannot  be  revived  in  that  court, 
but  shall  have  a  proper  representative  in  some  State  or  Territory  of 
the  United  States,  or  in  the  District  of  Columbia,  the  part}'  desiring 

^  In  tlie  eighth  circuit,  the  word  "hereafter"  is  omitted. 
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such  writ  of  error  or  appeal  ma}-  procure  the  same,  and  may  have  pro- 
ceedings on  such  judgment  or  decree  superseded  or  stayed  in  the  same 
manner  as  is  now  allowed  b}-  law  in  other  cases,  and  shall  thereupon 
proceed  witli  such  writ  of  error  or  appeal  as  in  other  cases  ;  and,  within 
thirty  days  after  the  filing  of  the  record  in  this  court,  the  plaintiff  in 
error  or  appellant  shall  make  a  suggestion  to  the  court,  supported  by 
affidavit,  that  the  said  party  was  dead  when  the  writ  of  error  or  appeal 
was  taken  or  sued  out,  and  had  no  proper  representative  within  tlie 
jurisdiction  of  the  court  which  rendered  such  judgment  or  decree,  so 
that  the  suit  could  not  be  revived  in  that  court,  and  that  said  part}* 
had  a  proper  representative  in  some  State  or  Territory  of  the  United 
States,  or  in  the  District  of  Columbia,  and  stating  therein  the  name 
and  character  of  such  representative,  and  the  State  or  Territorj-  or  dis- 
trict in  which  such  representative  resides;  and,  upon  such  suggestion, 
he  ma\'  on  motion  obtain  an  order  that,  unless  such  representative  shall 
make  himself  a  part}'  within  ninet}'  days,  the  plaintiff  in  error  or  appel- 
lant shall  be  entitled  to  open  the  record,  and,  on  hearing,  have  the 
judgment  or  decree  reversed  if  the  same  be  erroneous:  provided,  how- 
ever, that  a  proper  citation  reciting  the  substance  of  such  order  shall 
be  served  upon  such  representative,  either  personall}-  or  by  being  left 
at  his  residence,  at  least  thirty  days  before  the  expiration  of  such  ninety 
days:  provided,  also,  that  in  every  such  case,  if  the  representative  of 
the  deceased  party  does  not  appear  within  ten  days  after  tlie  expiration 
of  such  ninety  days,  and  the  measures  above  provided  to  compel  the 
appearance  of  such  representative  have  not  been  taken  within  the  time 
as  above  required,  b}'  the  opposite  part}-,  the  case  shall  abate ;  and 
provided,  also,  that  the  said  representative  may  at  any  time,  before  or 
after  said  suggestion,  come  in  and  be  made  a  party  to  the  suit,  and 
thereupon  the  case  shall  proceed,  and  be  heard  and  determined  as  in 

other  cases. 

20.   Dismissing  Cases. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending  in 
this  court,  or  the  appellant  and  appellee  in  an  appeal,  shall,  ny  their 
attorneys  of  record,  sign  and  file  with  the  clerk  an  agreement  in  writing 
directing  the  case  to  be  dismissed,  and  specifying  the  terms  on  which 
it  is  to  be  dismissed,  as  to  costs,  and  shall  pay  to  the  clerk  any  fees 
that  may  be  due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter  the 
case  dismissed,  and  to  give  to  either  party  requesting  it  a  copy  of  the 
agreement  filed  ;  but  no  mandate  or  other  process  shall  issue  without 
an  order  of  the  court. 

21.   Motions. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  and  shall 
contain  a  brief  statement  of  the  facts  and  objects  of  the  motion. 
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2.  One  hour  on  each  side  shall  be  allowed  to  the  argument  of  a  mo- 
tion, and  no  more,  without  special  leave  of  the  court,  granted  before 
the  argument  begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  b}*  the  court, 
shall  be  heard,  unless  previous  notice  has  been  given  to  the  adverse 
party,  or  the  counsel  or  attorne}-  of  such  part)'. 

22.  Parties  not  Ready. 

1.  Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the 
plaintiff  in  error  or  appellant,  when  the  case  is  called  for  trial,  the 
defendant  may  have  the  plaintiff  called,  and  the  writ  of  error  or  appeal 
dismissed. 

2.  Where  the  defendant  fails  to  appear  when  the  case  is  called  for 
trial,  tlie  court  ma}'  proceed  to  hear  an  argument  on  the  part  of  the 
plaintiff,  and  to  give  judgment  according  to  the  right  of  the  case. 

3.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and 
there  is  no  appearance  for  either  party,  the  case  shall  be  dismissed 
at  the  cost  of  the  plaintiff. 

23.  Printing  Records.^ 

The  counsel  for  the  plaintiff  in  error  or  appellant  shall  print  and  file 
with  the  clerk  of  the  court,  at  least  six  days  before  the  case  is  called 
for  argument,  twenty' ^  copies  of  the  record,  unless  a  different  order  as 
to  such  printing  is  made  b}"  the  court,  either  of  its  own  motion,  or  upon 
application  made  at  least  ten  days  before  the  case  is  called  for  argu- 
ment ;  and  shall  furnish  three  copies  of  the  printed  record  to  the  adverse 
party  at  least  six  days  before  the  argument.  The  parties  may  stipulate 
in  writing  that  parts  only  of  the  record  shall  be  pi-inted,  and  the  case 
ma}'  be  heard  on  the  parts  so  printed,  but  the  court  may  direct  the 
printing  of  other  parts  of  the  record.  If  the  record  shall  not  have  been 
printed  when  the  case  is  reached  in  the  regular  call  of  the  docket,  the 

1  This  rule  reads  as  follows  in  tlie  eighth  circuit :  "  On  the  filing  of  the  transcript 
in  every  case  the  clerk  siiall  forthwith  cause  the  same  to  be  printed,  and  shall  fur- 
nish three  copies  of  the  printed  record  to  each  party  at  least  thirty  days  before  tlie 
argument.  The  parties  may  stipulate  in  writing  that  parts  only  of  the  record  shall 
be  printed,  and  the  case  may  be  heard  on  the  parts  so  printed,  but  the  court  may 
direct  the  printing  of  other  parts  of  the  record.  The  clerk  shall  be  entitled  to 
demand  of  the  appellant,  or  plaintiff  in  error,  the  cost  of  printing  the  record  before 
ordering  the  same  to  be  done.  If  the  record  shall  not  have  been  printed  when  the 
case  is  reached  for  argtmient,  for  failure  of  a  party  to  advance  the  costs  of  printing, 
the  case  may  bo  dismissed.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs, 
the  amount  paid  for  printing  the  record  shall  be  taxed  against  the  party  against 
whom  costs  are  given." 

2  in  the  third  circuit,  "  ten." 
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case  may  be  dismissed.  In  case  of  reversal,  affirmance,  or  dismissal, 
with  costs,  tlie  amount  paid  for  printing  the  record  shall  be  taxed  against 
the  party  against  whom  costs  are  given. 

24.   Briefs. 

1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall  file  with 
the  clerli  of  this  court,  at  least  six^  days  before  the  case  is  called  for 
argument,  twenty^  copies  of  a  printed  brief,  one  of  which  sliall,  on 
application,  be  furnished  to  each  of  the  counsel  engaged  upon  the  oppo- 
site side. 

2.  This  brief  shall  contain,  in  order  here  stated  :  — 

(1)  A  concise  abstract  or  statement  of  the  case,  presenting  succinctly 
the  questions  involved,  in  the  manner  in  which  they  are  raised. 

(2)  A  specification  of  the  errors  relied  upon,  which,  in  cases  brought 
up  by  writ  of  error,  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged  ;  and,  in  cases  brought  up  113-  appeal, 
the  specification  shall  state,  as  particularlv  as  ma^'  be,  in  what  the  decree 
is  alleged  to  be  erroneous.  Wlien  the  error  alleged  is  to  the  admission 
or  to  tlie  rejection  of  evidence,  the  specification  shall  quote  the  full  sub- 
stance of  the  evidence  admitted  or  rejected.  When  the  error  alleged  is 
to  the  cliarge  of  the  court,  the  specification  shall  set  out  the  part  re- 
ferred to  totidem  verbis^  whether  it  be  in  instructions  given  or  in  in- 
structions refused.  When  the  error  alleged  is  to  a  ruling  upon  the  report 
of  a  master,  the  specification  shall  state  the  exception  to  the  report,  and 
the  action  of  the  court  upon  it. 

(.3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the  points 
of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages  of  the  record 
and  the  authorities  relied  upon  in  support  of  each  point.  When  a  statute 
of  a  State  is  cited,  so  much  thereof  as  may  be  deemed  necessary  to  the 
decision  of  the  case  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file  with 
the  clerk  twenty^  printed  copies  of  his  brief  at  least  three  days  before 
the  case  is  called  for  hearing.  His  brief  shall  be  of  a  like  character 
with  that  required  of  the  plaintiff  in  error  or  appellant,  except  tliat  no 
specification  of  errors  shall  be  required,  and  no  statement  of  the  case, 
unless  that  presented  by  the  plaintiff  in  error  or  appellant  is  contro- 
verted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section  997 
of  the  Revised  Statutes,  counsel  will  not  be  heard,  except  at  the  request 

1  In  the  eighth  circuit,  "  twenty." 

2  See  note  12. 
2  See  note  12. 
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of  the  court,  and  errors  not  specified  according  to  this  rule  will  be  dis- 
regarded ;  but  the  court,  at  its  option,  ma}-  notice  a  plain  error  not 
assigned  or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appellant  is 
in  default,  the  case  may  be  dismissed  on  motion  ;  and,  when  a  defendant 
in  error  or  an  appellee  is  in  default,  he  will  not  be  heard,  except  on  con- 
sent of  his  adversar}-,  and  b}'  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed 
brief  or  argument  is  filed,  only  one  counsel  will  be  heard  for  the  adverse 
party  ;  but,  if  a  printed  brief  or  argument  is  filed,  the  adverse  party  will 
be  entitled  to  be  heard  by  two  counsel. 

25.   Oral  Arguments. 

1.  The  plaintiff"  in  error  or  appellant  in  this  court  shall  be  entitled  to 
open  and  conclude  the  argument  of  the  case ;  but  when  there  are  cross- 
appeals,  they  sliall  be  argued  together  as  one  case,  and  the  plaintiff  in 
the  court  below  shall  be  entitled  to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument  of 
a  case. 

3.  Two  hours  on  each  side  will  be  allowed  for  the  argument,  and  no 
more,  without  special  leave  of  the  court,  granted  before  the  argument 
begins.  The  lime  thus  allowed  may  be  apportioned  between  the  coun- 
sel on  the  same  side  at  their  discretion  :  provided,  always,  that  a  fair 
opening  of  the  case  shall  be  made  b}'  the  party  having  the  opening  and 
closing  arguments. 

26.    Form  of  Printed  Records,  Arguments,  and  Briefs. 

All  records,  arguments,  and  briefs,  printed  for  the  use  of  the  court, 
must  be  in  such  form  and  size  that  they  can  be  conveniently  bound  to- 
getlier,  so  as  to  make  an  ordinarj'  octavo  volume. 

27.    Copies  of  Records  and  Briefs. 

The  clerk  shall  carefully  preserve  in  his  office  one  copy  of  the  printed 
record  in  every  case  submitted  to  the  court  for  its  consideration,  and  of 
all  printed  motions,  briefs,  and  arguments  filed  therein. 

28.   Opinions  of  tiik  Court. 

1.  All  opinions  delivered  by  the  court  shall,  immediately  upon  the 
delivery  thereof,  be  handed  to  the  clerk  to  be  recorded.' 

'  In  the  third  circuit,  subdivision  1  reads  as  follows:  "1.  All  written  opiniona 
delivered  by  the  court  shall  be  delivered  to  the  clerk  and  recorded." 
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ti.  The  original  opinions  of  the  court  shall  be  filed  with  the  clerk 
of  this  court  for  [ireservation.^ 

3.  Opinions  printed  under  the  supervision  of  the  judge  delivering  the 
same  need  not  be  copied  by  tlie  clerk  into  a  book  of  records  ;  but,  at 
the  end  of  each  term,  the  clerk  shall  cause  such  printed  opinions  to  be 
bound  in  a  sul)staiitial  manner  into  one  or  more  volumes,  and  when  so 
bound  the}-  shall  be  deemed  to  have  been  recorded,  within  the  meaning 
of  this  rule.^ 

29.    Rehearing. 

A  petition  for  rehearing  after  judgment  can  be  presented  onl}-  at  the 
term  at  which  judgment  is  entered,  unless  b}'  special  leave  granted 
during  the  term,  and  must  l>e  printed,  and  briefly  and  distinctly  state 
its  grounds,  and  be  supported  b^'  certificate  of  counsel ;  and  will  not 
be  granted,  or  permitted  to  be  argued,  unless  a  judge  who  concurred  in 
the  judgment  desires  it,  and  a  uiiijority  of  the  court  so  determines. 

30.   Interest. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  in  this  court,  and  the 
judgment  of  the  inferior  court  is  affirmed,  the  interest  shall  be  calculated 
and  levied,  from  the  date  of  the  judgment  below  until  the  same  is  paid, 
at  the  same  rate  that  similar  judgments  bear  interest  in  the  courts  of 
the  State ^  where  such  judgment  was  rendered. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  iM'oceedings  on 
the  judgment  of  the  inferior  court,  and  shall  appear  to  have  been  sued 
out  merely  for  delay,  damages  at  a  rate  not  exceeding  ten  per  cent.,  in 
addition  to  interest,  shall  be  awarded  upon  the  amount  of  the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of  money 
in  eases  in  equity,  unless  otherwise  ordered  by  this  court. 

4.  In  cases  in  admiralt}',  damages  and  interest  maj-  be  allowed,  if 
specially  directed  by  the  court. 

31.   Costs. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  except 
where  the  dismissal  shall  be  for  want  of  jurisdiction,*  costs  shall  be 
allowed  to  the  defendant  in  error  or  appellee,  unless  otherwise  agreed 
by  the  parties. 

1  In  the  tliinl  circuit,  subdivision  2  is  omitted. 

2  In  the  sixtli  circuit,  subdivision  3  is  omitted. 

'  In  tlie  second,  fourtli,  fifth,  sixth,  seventh,  eighth,  and  ninth  circuits,  the  words 
"  or  Territory  "  follow  tlie  word  "  State."' 

■*  In  the  eiglith  circuit,  the  chiuse,  "except  where  the  dismissal  is  for  want  of 
jurisdiction,"  is  omitted. 
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2.  In  all  cases  of  affirmauce  of  aiij-  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  other- 
wise ordered  by  the  court. 

3.  In  eases  of  reversal  of  an}-  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise 
ordered  b^'  the  court.  The  cost  of  the  transcript  of  the  record  from  the 
court  below  shall  be  taxable  in  that  court  as  costs  in  the  case. 

4.  Neither  of  the  foregoing  sections  shall  appl}-  to  cases  where  the 
United  States  are  a  party,  but  in  such  cases  no  costs  shall  be  allowed 
in  this  court  for  or  against  the  United  States. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the  dut}-  of  the 
clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other 
proper  process,  sent  to  the  court  below,  and  annex  to  the  same  the  bill 
of  items  taxed  in  detail. 

6.  In  all  cases  certified  to  the  Supreme  Court  or  removed  thereto  by 
certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall  be  paid 
before  a  transcript  of  the  record  shall  be  transmitted  to  the  Supreme 
Court. 

32.   Mandate. 

In  all  cases  finally  determined  in  this  court,  a  mandate,  or  other 
proper  process  in  the  nature  of  a  procedendo,  shall  be  issued,  on  the 
order  of  this  court,  to  the  court  below,  for  the  purpose  of  informing 
such  court  of  the  proceedings  in  this  court,  so  that  further  proceedings 
may  be  had  in  such  court  as  to  law  and  justice  may  appertain. 

33.   Custody  of  Prisoners  on  Habeas  Corpus. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
declining  to  grant  the  writ  o^ habeas  corpus,  the  custody  of  the  pris- 
oner shall  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
discharging  the  writ  after  it  has  been  issued,  the  prisoner  shall  be  re- 
manded to  ihe  custody  from  which  he  was  taken  by  the  writ,  or  shall, 
for  good  cause  shown,  be  detained  in  custody  of  the  court  or  judge,  or 
be  enlarged  upon  recognizance,  as  hereinafter  provided. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
discharging  the  prisoner,  he  shall  be  enlarged  upon  recognizance,  with 
surety,  for  appearance  to  answer  the  judgment  of  the  appellate  court, 
except  where,  for  special  reasons,  sureties  ought  not  to  be  required. 

34.    Models,  Diagrams,  and  Exhibits  of  Material. 

1.  Models,  diagrams,  and  exhil)its  of  material,  forming  part  of  the 
evidence  taken  in  the  court  below,  in  any  case  pending  in  this  court, 

VOL.  II.  —  41 


1324  APPENDIX. 

on  writ  of  error  or  appeal,  shall  be  placed  in  the  custody  of  the  marshal 
of  this  court  at  least  ten  days  before  the  case  is  heard  or  submitted. 

2.  All  models,  diagrams,  and  exhibits  of  material,  placed  in  the  cup- 
tody  of  the  marshal  fur  the  inspection  of  the  court  on  the  hearing  of  a 
case,  must  be  taken  away  by  the  parties  within  one  month  after  the 
case  is  decided.  AVhen  this  is  not  done,  it  shall  be  the  dut}'  of  the  mar- 
shal to  notif)"  the  counsel  in  the  case,  by  mail  or  otherwise,  of  the 
requirements  of  this  rule  ;  and,  if  the  articles  are  not  removed  within 
a  reasonable  time  after  the  notice  is  given,  he  shall  destro}'  them,  or 
make  such  other  disposition  of  them  as  to  him  ma^'  seem  best. 


In  the  Circuit  Court  of  Appeals  for  the  fourth  circuit  the  following 
amendments  to  the  rules  were  adopted  at  Richmond,  Virginia,  Feb- 
ruary 4,  1892. 

Ordered,  that  Rule  3  be  amended  so  as  to  read  as  follows  :  — 

3.    Terms. 

There  shall  be  held  in  the  city  of  Richmond  three  regular  terms  of 
this  court  —  one  on  the  first  Tuesday  of  February,  one  on  the  fourth 
Tuesday  of  May,  and  one  on  the  second  Tuesday  of  October  —  in 
each  year. 

Ordered,  that  Rule  23  be  amended  so  as  to  read  as  follows :  — 

23.    Printing  Records. 

The  counsel  for  the  plaintiff  in  error  or  appellant  shall  print  and 
file  with  the  clerk  of  the  court,  at  least  twenty  days  before  every 
term  or  adjourned  term,  twenty  copies  of  the  record,  unless  a  differ- 
ent order  as  to  such  printing  is  made  by  the  court,  either  of  its  own 
motion,  or  upon  application,  and  shall  furnish  three  copies  of  the 
printed  record  to  the  adverse  party,  at  least  ten  days  before  the 
term  or  adjourned  term.  The  parties  may  stipulate  in  writing  that 
parts  only  of  the  record  shall  be  printed,  and  the  case  may  be  heard 
on  the  parts  so  printed ;  but  the  court  may  direct  the  printing  of 
other  parts  of  the  record.  If  the  record  shall  not  have  been  printed 
when  the  case  is  reached  in  the  regular  call  of  the  docket,  the  case 
may  be  dismissed.  In  case  of  reversal,  affirmance,  or  dismissal,  with 
costs,  the  amoiint  paid  for  printing  the  record  shall  be  taxed  against 
the  party  against  whom  costs  are  given. 

Ordered,  that  Section  1  of  Rule  24  be  amended  so  as  to  read  as 
follows :  — 
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24.    Prixting  Briefs. 

1.  The  counsel  for  plaintiff  in  error  or  appellant  shall  file  with  the 
clerk  of  this  court,  at  least  ten  clays  before  every  term  or  adjourned 
term,  twenty  copies  of  a  printed  brief,  one  of  which  shall,  on  appli- 
cation, be  furnished  to  each  of  the  counsel  engaged  upon  the  op- 
posite side. 

Ordered,  that  Section  3  of  Rule  24  be  amended  so  as  to  read  as 
follows :  — 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file 
with  the  clerk  twenty  printed  copies  of  his  brief,  at  least  three  days 
before  the  term  or  adjourned  term.  His  brief  shall  be  of  a  like 
character  with  that  required  of  the  plaintiff  in  error  or  appellant, 
except  that  no  specification  of  errors  shall  be  required,  and  no  state- 
ment of  the  case,  unless  that  presented  by  the  plaintiff  in  error  or 
appellant  is  controverted. 

Ordered,  that  Rule  26  be  amended  so  as  to  read  as  follows :  — 

26.    Form  of  Prfnted  Records,  Arguments,  and  Briefs. 

All  records,  arguments,  and  briefs  printed  for  the  use  of  this  court 
shall  be  in  small  pica  type,  24  pica  ems  to  a  line,  with  an  index,  and 
a  suitable  cover,  containing  the  title  of  the  court  and  cause,  the  court 
from  which  the  case  is  brought  into  this  court,  and  the  number  of  the 
case.  Size  of  pages  to  be  9^  X  6^  inches,  except  that  in  patent  cases 
the  size  of  the  pages  shall  be  10|  X  7f  inches ;  that  is  to  say,  large 
enough  to  bind  in  copies  of  patent-office  drawings  and  specifications 
without  folding.  So  much  of  the  record  as  was  printed  in  the  court 
below  may  be  used  in  this  court  if  it  conforms  to  this  rule. 


In  the  Circuit  Court  of  Appeals  for  the  seventh  circuit  the  following 
additional  rules  were  adopted  at  Chicago,  Illinois,  October  8,  1891 : 

35.   Amending  Rule  23. 

1.  It  shall  be  the  duty  of  the  clerk  to  cause  the  record  in  all  cases 
to  be  printed  at  least  six  days  before  the  case  is  called  or  assigne.l 
for  argument,  unless  a  different  order  as  to  such  printing  is  made  by 
the  court,  either  of  its  own  motion,  or  upon  application  made  at  least 
ten  days  before  the  case  is  called  or  assigned  for  argument,  and  at 
least  three  copies  of  the  printed  record  shall  be  furnished  to  the 
respective  parties,  or  placed  on  file  for  them,  at  least  six  days  before 
the  argument.  The  parties  may  stipulate  in  writing  that  only  parts 
of  the  record  shall  be  printed,  of  which  stipulation  the  clerk  shall 
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have  notice  before  the  record  shall  be  printed,  and  the  case  may  be 
heard  only  on  the  parts  so  printed,  but  the  court  may  direct  the 
printing  of  other  parts  of  the  record. 

2.  In  all  cases  the  plaintiff  in  error  or  appellant,  on  docketing  a 
case  and  filing  the  record,  shall  enter  into  an  undertaking  to  the 
clerk,  with  surety  to  be  approved  by  the  clerk,  for  the  payment  of 
all  costs  which  shall  be  incurred  in  the  cause. 

3.  The  clerk  shall  cause  an  estimate  to  be  made  of  the  cost  of 
printing  the  record,  and  of  his  fee  for  preparing  it  for  the  printer 
and  for  supervising  the  printing  thereof,  and  shall  notify  the  attorney 
of  the  plaintiff  in  error  or  the  appellant  of  the  amount  of  his  said 
estimate.  If  the  amount  of  such  estimate  shall  not  be  paid  to  the 
clerk  by  said  attorney  within  ten  days  after  such  notice,  the  clerk 
shall  notify  the  adverse  party,  or  his  attorney,  if  known,  and  he  may 
pay  it  within  ten  days  after  such  notice.  If  neither  party  shall  pay 
such  cost,  aiid  for  want  of  such  payment  the  record  shall  not  have 
been  printed  when  the  case  is  reached  for  hearing,  the  case  shall  be 
dismissed. 

4.  The  clerk  shall  cause  at  least  twenty-five  copies  of  the  record  to 
be  printed,  and  may  print  a  larger  number  on  the  request  of  either 
party,  on  payment  of  the  amount  necessary  for  the  printing  of  such 
extra  copies. 

5.  The  clerk  shall  supervise  the  printing,  and  see  that  the  printed 
record  is  properly  indexed.  He  shall  distribute  the  printed  copies  to 
the  justices  of  the  court  from  time  to  time,  as  required.  If  the  cost 
of  printing  the  record,  together  with  the  clerk's  fee  for  supervising 
the  same,  shall  be  less  than  the  amount  estimated  and  paid,  the  dif- 
ference shall  be  refunded  by  the  clerk  to  the  party  paying  the  same. 
If  the  actual  cost  and  the  clerk's  fee  shall  exceed  the  clerk's  esti- 
mate, the  amount  of  such  excess  shall  be  paid  to  the  clerk  before  he 
shall  deliver  or  file  the  printed  record,  or  any  copies  thereof. 

6.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs,  the 
amount  of  the  cost  of  the  printing  of  the  record,  and  of  the  clerk's 
fee  for  supervising  the  same,  shall  be  taxed  against  the  party  against 
whom  costs  are  given,  and  shall  be  inserted  in  the  body  of  the  man- 
date or  other  proper  process. 

7.  Upon  the  clerk's  producing  satisfactory  evidence,  by  affidavit  or 
the  acknowledgment  of  the  parties,  or  their  sureties  or  attorneys,  of 
having  served  a  copy  of  the  bill  of  fees  due  from  them,  respectively, 
in  this  court  on  such  parties,  their  sureties  or  attorneys,  an  attach- 
ment shall  issue  against  such  parties,  or  their  sureties,  respectively, 
to  compel  the  payment  of  said  fees. 

8.  The  clerk   shall  adopt  a  uniform  size  for  the  printing  of  all 
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records,  and  the  same  shall  be  printed  in  small  pica  type,  on  clear 
wliitH  Daper.  with  a  margin  of  not  less  than  an  inch  and  a  half,  and 
show  by  a  note  or  memorandum  the  time  when  each  pleading  or  docu- 
ment was 'filed,  and  the  printed  record  shall  also  contain  running 
titles  of  its  contents. 

9.  The  briefs  of  attorneys  shall  also  be  printed,  and  conform,  as 
nearly  as  practicable,  to  the  size  of  the  printed  record. 

10.  The  clerk  shall,  on  or  before  the  conclusion  of  each  case,  col- 
lect and  file,  or  otherwise  preserve  together,  one  copy  of  the  printed 
record,  and  of  each  brief,  printed  motion,  and  argument  submitted 
in  each  case. 

11.  In  any  case  where  the  record  shall  have  been  printed  in  the 
court  below,  the  presiding  judge  may,  on  the  application  of  the 
plaintiff  in  error  or  appellant,  order  that  such  printed  record,  if 
properly  indexed,  may  be  used  in  place  of  the  printing  hereinbefore 
provided  for. 

12.  The  clerk  of  this  court  shall  advertise  for  proposals  for  the 
printing  hereinbefore  provided  for,  which  proposals  shall  be  sub- 
mitted to  the  senior  circuit  judge  of  the  court,  who  shall  award  such 
printing  to  the  lowest  and  best  bidder,  and  all  such  printing  shall  be 
done  by  the  person  to  whom  the  same  is  so  awarded.  And,  when  a 
case  shall  be  heard  upon  the  record  printed  in  the  court  below,  the 
costs  for  printing  shall  be  taxed  on  the  basis  of  such  bid  for  printing, 
except  when  the  parties  otherwise  agree. 

13.  The  fees  of  the  clerk  of  this  court  shall  be  the  same  as  the 
clerk  of  the  Supreme  Court  for  the  same  services,  which  are  at  pres- 
ent designated  by  Supreme  Court  Rule  24. 

Rules  23,  26,  and  27  are  hereby  repealed. 

36. 

The  clerk  shall  keep  an  accurate  account  of  all  moneys  received  by 
him  for  fees  in  cases  pending  in  the  court,  and  shall  deposit  the  same 
in  a  national  bank  to  be  designated  by  the  senior  circuit  judge.  And, 
as  often  as  once  in  three  months,  he  shall  submit  to  the  court  a 
detailed  report  showing  all  moneys  received  by  him  for  fees  since 
the  last  report,  and  all  moneys  paid  out,  if  any. 
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VII. 

ORDERS  IN  REFERENCE  TO  APPEALS  FROM  THE 
COURT   OF   CLAIMS. 

Rerjulations  Prescribed  hy  the  Siqyreme  Court  of  the  United  States 
under  which  Appeals  may  he  taken  frorn  the  Court  of  Claims  to 
said  Supreme  Court. 

Rule  1. 

In  all  cases  hereafter  decided  in  the  Conrt  of  Claims  in  which, 
by  the  act  of  Congress,  such  appeals  are  allowable,  they  shall  be 
heard  in  the  Supreme  Court  upon  the  following  record,  and  none 
other  :  — 

1.  A  transcript  of  the  pleadings  in  the  case,  of  the  final  judgment 
or  decree  of  the  court,  and  of  such  interlocutory  orders,  rulings,  judg- 
ments, and  decrees  as  may  be  necessary  to  a  proper  review  of  the 
case. 

2.  A  finding  by  the  Court  of  Claims  of  the  facts  in  the  case  estab- 
lished by  the  evidence  in  the  nature  of  a  special  verdict,  but  not  the 
evidence  establishing  them ;  and  a  separate  statement  of  the  con- 
clusions of  law  upon  said  facts,  upon  which  the  court  founds  its  judg- 
ment or  decree.  The  finding  of  facts  and  conclusions  of  law  to  be 
certified  to  this  court  as  a  part  of  the  record. 

Rule  2. 

In  all  cases  in  which  judgments  or  decrees  have  heretofore  been 
rsndered,  where  either  party  is  by  law  entitled  to  an  appeal,  the 
party  desiring  it  shall  make  application  to  the  Court  of  Claims  by 
petition  for  the  allowance  of  such  appeal.  Said  petition  shall  con- 
tain a  distinct  specification  of  the  errors  alleged  to  have  been  com- 
mitted by  said  court  in  its  rulings,  judgment,  or  decree  in  the  case. 
The  court  shall,  if  the  specification  of  alleged  error  be  correctly  and 
accurately  stated,  certify  the  same,  or  may  certify  such  alterations 
and  modifications  of  the  points  decided  and  alleged  for  error  as,  in  the 
judgment  of  said  court,  shall  distinctly,  fully,  and  fairly  present  the 
points  decided  by  the  court.     This,  with  the  transcript  mentioned  in 


RULES  AND  ORDERS  OF  COURT  OF  CLAIMS.        1329 

Rule  1  (except  the  statement  of  facts  aiid  law  therein  mentioned), 
shall  constitute  the  record  on  which  those  cases  shall  be  heard  in  the 
Supreme  Court. 

Rule  3. 

In  all  cases  an  order  of  allowance  of  appeal  by  the  Court  of  Claims, 
or  the  chief  justice  thereof  in  vacation,  is  essential,  and  the  limitation 
of  time  for  granting  such  appeal  shall  cease  to  run  from  the  time  an 
application  is  made  for  the  allowance  of  appeal. 

Rule  4. 

In  all  cases  in  which  either  party  is  entitled  to  appeal  to  the  Su- 
preme Court,  the  Court  of  Claims  shall  make  and  file  their  finding  of 
facts,  and  their  conclusions  of  law  therein,  in  open  court,  before  or  at 
the  time  they  enter  their  judgment  in  the  case. 

Rule  5. 

In  every  such  case,  each  party,  at  such  time  before  trial  and  in 
such  form  as  the  court  may  pres'cribe,  shall  submit  to  it  a  request 
to  find  all  the  facts  which  the  party  considers  proven  and  deems 
material  to  the  due  presentation  of  the  case  in  the  finding  of  facts. 
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Attorneys  and  Counsel. 

1.  Suits  may  be  commenced  by  the  claimant  in  person,  or  through 
his  attorney  in  fact,  or  an  attorney  of  this  court.  If  the  claimant  is 
represented  by  an  attorney  in  fact,  the  power  must  be  filed  with  the 
clerk,  and  its  execution  must  be  proved  or  acknowledged  before  an 
officer  authorized  to  take  acknowledgments  of  deeds. 

2.  Any  person  of  good  moral  character,  who  has  been  admitted  to 
practice  in  the  Supreme  Court  of  the  United  States,  or  in  the  highest 
court  of  the  District  of  Columbia,  or  in  the  highest  court  of  any  State 
or  Territory,  may  be  admitted,  on  motion  in  open  court,  to  practice 
as  an  attorney  and  counsellor  of  this  court. 

He  may  also  be  admitted  by  an  order  at  chambers,  on  its  being 
shown  by  affidavit  or  otherwise  that  he  is  qualified  as  above 
provided. 

3.  There  shall  be  but  one  attorney  of  record  for  the  claimant  in 
any  case  at  any  one  time  ;  but  a  claimant  may  be  permitted  to  change 
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his  attorney,  on  such  conditions  as  the  court  may  prescribe.     A  firm 
of  attorneys  will  be  regarded  as  the  attorney  of  record. 

4.  Petitions,  pleadings,  and  motions  on  the  part  of  the  claimant 
will  be  signed  by  the  attorney  of  record;  pleadings  and  motions 
on  the  part  of  the  United  States,  by  the  Assistant  Attorney- 
General. 

5.  Attorneys  of  record,  or  the  claimant  if  he  appear  in  person,  will, 
on  commencing  or  appearing  in  a  suit,  register  with  the  clerk  of  the 
court  a  post-office  address,  to  which  all  notices  required  by  these 
rules  or  oi-dered  by  the  court  may  be  addressed. 

6.  Counsel,  other  than  the  attorney  of  record,  may  be  heard  on 
either  side  at  the  trial  or  in  any  stage  of  the  proceedings,  but  shall 
not  be  entitled  to  file  pleadings,  give  notices,  or  make  motions. 

The  Petition. 

7.  Suits  will  be  commenced  by  petition,  verified  in  the  manner  pro- 
vided by  law,  and  filed  in  the  office  of  the  clerk,  with  one  extra  copy 
in  print  or  type-writing.  The  clerk  will  note  thereon  the  day  of  fil- 
ing, and  will  cause  one  copy  to  be  forwarded  to  the  Attorney-General. 
Within  twenty  days  thereafter,  the  claimant  will  file  in  the  clerk's 
office  twenty-five  printed  copies  of  such  petition  and  note  of  filing, 
unless  the  court,  on  motion,  waives  this  requirement. 

The  petition  must  comply  with  the  Revised  Statutes,  Section  1072, 
and  must  also  set  forth  ^  — 

(1)  The  title  of  the  action,  with  the  full  Christian  and  surnames  of 
all  the  claimants. 

(2)  A  plain,  concise  statement  of  the  facts  and  circumstances, 
giving  place  and  date,  free  from  argumentative  and  impertinent 
matter. 

(3)  In  every  case  transmitted  by  the  head  of  a  Department,  by  Con- 
gress, or  a  committee  thereof,  a  copy  of  the  order  of  transmission 
shall  be  set  out  or  annexed. 

(4)  The  prayer,  in  which  the  claimant  must  state  distinctly  the 
amount  for  which  he  demands  judgment,  or  the  relief  for  which  he 
prays. 

8.  When  the  claimant  cannot  state  his  case  with  the  requisite  par- 
ticularity without  an  examination  of  papers  in  one  of  the  Executive 
Departments,  and  has  been  unable  to  obtain  a  sulficient  examination 
of  such  papers  on  application,  he  may  file  a  petition  stating  his  claim 
as  far  as  is  in  his  power,  and  specifying  as  definitely  as  he  can  the 

1  For  other  allegations,  to  be  inserted  in  Congressional  cnses  for  stores  and  sup- 
plies under  Bowman  Act,  see  Rules  'J2-97;  and  in  cases  under  French  Spoliation 
Act,  Rule  105. 
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papers  he  requires  in  order  to  enable  him  to  state  his  claim.  The 
court  will  thereupon  call  upon  the  proper  Department  for  such  infor- 
mation or  papers  as  it  may  deem  necessary ;  and  when  the  same  are 
furnished,  the  petition  may  be  amended,  and  the  amended  petition 
shall  be  printed  and  filed,  and  may  take  the  place  of  the  original 
petition. 

9.  If  the  claimant  be  an  executor,  administrator,  guardian,  or  other 
representative,  appointed  by  a  judicial  tribunal,  a  duly  authenticated' 
copy  of  the  record  of  the  appointment  must  be  filed  with  the  petition 
at  the  commencement  of  the  action. 

10.  If  the  claim  be  founded  upon  an  act  of  Congress,  or  upon  a 
regulation  of  an  Executive  Department,  the  act  and  the  section 
thereof  upon  which  the  claimant  relies  must  be  specified,  and  the 
particular  regulation  of  the  Department  must  be  stated  in  terms. 

11.  If  the  claim  be  -founded  upon  an  express  contract  with  the 
United  States,  such  contract  must  be  set  forth  in  the  petition,  and, 
if  it  be  in  writing,  must  be  annexed  thereto.  If  it  be  founded  upon 
an  implied  contract,  the  circumstances  upon  which  the  claimant  relies 
to  prove  a  contract  must  be  specified.  If  it  consists  of  several  mat- 
ters or  items,  each  must  be  separately  stated. 

12.  If  the  petition  be  verified  by  the  attorney  at  law  or  other  agent 
of  the  claimant,  a  power  of  attorney  authorizing  him  to  make  the 
verification  must  be  filed  with  it. 

13.  If  a  claimant  desire  to  amend  his  petition  at  any  time,  he  must 
set  forth  in  his  motion  the  specific  amendments  desired.  If  the  mo- 
tion be  allowed,  he  must  within  twenty  days  thereafter  file  a  copy  of 
the  petition,  with  the  amendments  properly  incorporated  therein,  un- 
less the  court  order  otherwise. 

14.  If  the  claimant  die  pending  the  suit,  his  death  may  be  sug- 
gested on  the  record,  and  his  proper  representative  may,  on  motion, 
and  on  filing  a  duly  authenticated  copy  of  the  record  of  his  appoint- 
ment as  executor  or  administrator,  be  admitted  to  prosecute  the  suit. 

Pleas. 

15.  Demurrers  to  petitions  and  general  traverses  thereof  must  be 
filed  within  two  months  after  the  filing  of  the  petition ;  and  pleas 
averring  special  defence,  set-off,  or  counter-claim,  within  one  month 
after  the  claimant  places  his  case  on  the  notice-book. 

16.  When  the  Attorney-General  demurs  to  the  petition,  he  must 
set  forth  the  grounds  of  the  demurrer  specially;  but  if  the  ground  be 
that  the  petition  does  not  allege  fact  sufficient  to  constitute  a  cause  of 
action,  that  objection  may  be  stated  gpnerall}^ 
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If  the  demurrer  be  sustained,  the  claimant  may,  once  of  right, 
amend  his  petition,  within  such  time  as  the  court  may  direct ;  but 
if  he  decline  to  amend,  judgment  will  be  rendered  dismissing  the 
petition. 

If  the  demurrer  be  overruled,  the  defendants  may,  of  right,  plead 
to  the  petition,  witliin  such  time  as  the  court  may  direct;  but  if  they 
decline  so  to  plead,  judgment  will  be  rendered  for  the  claimant  ac- 
cording to  the  prayer  of  the  petition  ;  or  the  court  will  order  an 
assessment  of  damages,  as  the  Attorney-General  may  elect. 

17.  Within  one  month  after  the  filing  of  a  set-off  or  counter-claim 
by  the  defendants,  the  claimant  must  answer  the  same  by  replication 
under  oath;  in  default  whereof  the  court  may,  after  ten  days'  notice 
by  the  defendants  to  the  claimant,  order  that  the  set-off  or  counter- 
claim be  considered  as  admitted. 

18.  When  the  Attorney-General  pleads,  under  section  1086  of  the 
Revised  Statutes,  that  the  claimant  has  practiced  or  attempted  to 
practice  fraud,  he  shall  set  forth  the  facts  with  sufficient  particularity 
to  enable  the  claimant  to  answer  the  same  in  detail ;  and  the  claimant 
shall,  within  two  months  after  tlie  filing  of  said  plea,  reply  to  the 
same  with  like  particularity,  under  oath. 

Motions. 

19.  Motions  will  be  heard  in  the  first  instance  before  a  judge  at 
chambers ;  but  he  may  direct  the  same  to  be  heard  in  open  court. 
They  must  come  to  him  througli  the  clerk's  office,  and  when  acted 
upon,  will  be  returned  there  by  him. 

20.  Motions  must  be  in  writing,  signed  by  the  attorney  of  record, 
and  must  give  the  title  and  number  of  the  case  and  the  term  at  which 
they  are  made ;  and  in  no  case  shall  the  clerk  enter  the  motion  unless 
this  rule  be  complied  with. 

Any  brief  filed  in  connection  with  a  motion  must  be  printed  or 
type-written. 

21.  No  order  will  be  entered  by  the  clerk  unless  it  be  directed  from 
the  bench,  or  be  reduced  to  writing  and  marked  "Allowed"  by  the 
Chief  Justice  or  one  of  the  Judges. 

22.  The  clerk  Avill  not  file  any  paper  unless  it  be  properly  indorsed 
with  the  title  and  number  of  the  suit  and  the  name  of  the  attorney 
filing  it. 

Service  of  Notices. 

23.  Parties  filing  petitions,  pleadings,  and  motions,  except  motions 
for  calls  on  Departments,  must  at  the  same  time  leave  with  the  clerk 
written  notice  thereof,  addressed  to  the  attorney  of  the  adverse  party, 
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with  postage  prepaid,  and  the  clerk  will  mail  the  same  and  note  the 

fact  on  the  general  docket.     All  other  notices  to  adverse  parties  may 

be  served  in  like  manner.     The  clerk's  entry  on  his  docket  will  be 

prima  facie  evidence  of  the  service.     In  the  computation  of  time,  the 

day  of  the  service  will  be  excluded,  and  the  day  on  which  a  party  is 

rerpiired  to  appear,  or  on  which  an  act  is  required  to  be  done,  will  be 

included. 

Witnesses. 

2-1.  When  a  petition  is  filed,  either  party  may  proceed  to  take  tes- 
timony, notwithstanding  that  issue  of  fact  has  not  been  joined  or  that 
issue  on  demurrer  may  be  pending. 

25.  Unless  the  court  order  a  witness  to  testify  orally  on  the  trial, 
the  evidence  of  witnesses  must  be  by  deposition,  taken  either  before 
a  commissioner  of  the  court,  or  a  judge  of  a  court  of  the  United 
States,  or  a  judge  of  a  court  of  record  in  a  State  or  Territory  of  the 
United  States,  or  a  commissioner  appointed  by  a  circuit  court  of  the 
United  States,  or  a  notary  public. 

26.  When  a  witness  can  be  conveniently  examined  before  a  judge 
of  this  court,  either  party,  at  any  time  prior  to  the  examination,  may 
move  for  an  order  directing  that  his  deposition  be  so  taken. 

27.  If  a  witness,  having  been  duly  summoned  and  his  fees  tendered 
him,  shall  fail  or  refuse  to  appear  and  testify  before  any  officer  au- 
thorized to  take  his  testimony,  a  rule  upon  him  will  be  issued  by  the 
court,  on  motion,  to  show  cause  why  a  fine  should  not  be  imposed 
upon  him ;  and  if  he  fail  to  show  sufficient  cause,  he  shall  be  fined 
not  exceeding  one  hundred  dollars. 

28.  The  fees  of  witnesses  shall  be  such  as  are  now,  or  may  here- 
after be,  prescribed  by  Congress,  and  shall  be  paid  by  the  party  at 
whose  instance  the  witnesses  appear. 

29.  The  court  may  order  a  witness  or  a  claimant  to  be  produced 
before  the  court  or  one  of  the  Judges  thereof  for  examination. 

Depositions  on  Written  Interrogatories. 

.30.  Depositions  obtained  in  foreign  countries  must  be  taken  on 
written  interrogatories,  sent  out  under  a  special  commission  issued 
by  the  clerk. 

Depositions  may  be  taken  in  like  manner  within  the  United  States, 
by  consent  of  parties,  or  when  authorized  by  the  court,  or  by  a  Judge 
in  vacation. 

The  written  interrogatories  must  be  filed  in  the  clerk's  office,  and 
notice  thereof  given  to  the  adverse  party. 

Within  fifteen  days  after  such  notice,  the  adverse  party  may  file 
obj'^ctions  to  any  of  the  interrogatories,  specifically  stating  the  grounds 
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of  objection;  and  may  either  file  cross-interrogatories,  or  a  notice  that 
he  will  eross-exaniine  the  witnesses  orally,  which  notice  shall  be  at- 
tached to  and  sent  out  with  the  special  commission. 

if  he  file  cross-interrogatories,  the  other  party  may,  within  fifteen 
days  thereafter,  file  objections  thereto,  specifically  stating  the  grounds 
of  objection. 

No  objections  to  an  interrogatory  or  a  cross-interrogatory  will  be 
considered  at  the  trial  unless  taken  before  the  commission  issues. 

31.  When  a  deposition  is  .taken  upon  written  interrogatories 
and  written  cross-interrogatories,  neither  the  Attorney-General,  nor 
the  claimant,  his  agent  or  attorney,  nor  any  other  person,  shall  be 
present  at  the  examination  of  the  witness ;  which  fact  shall  be  certi- 
fied by  the  officer  taking  the  deposition  ;  who  shall,  in  such  cases, 
propound  the  interrogatories  and  cross-interrogatories  to  the  witness 
in  their  order,  and  reduce  his  answers  to  writing  as  nearly  as  practi- 
cable in  his  precise  words. 

Depositions  on  Oral  Examination, 

32.  The  party  proposing  to  take  depositions  on  oral  examination 
shall  cause  fifteen  days'  notice  to  be  given  thereof  to  the  other  party. 
The  notice  must  be  in  writing,  and  state  the  names  of  the  witnesses 
to  be  examined,  the  day  of  the  month,  the  hour,  and  the  place  of 
taking  the  deposition. 

But  no  deposition,  except  by  consent  of  parties,  or  the  order  of 
court,  shall  be  taken  during  a  day  when  the  attorney  of  record  for 
the  claimant,  or  the  attorney  of  the  Department  of  Justice  charged 
with  preparation  of  the  case  or  cases  in  which  the  deposition  is  to 
be  used,  is  so  engaged  in  the  trial  of  cases  in  court  that  he  cannot 
attend. 

When  the  claimant  proposes  to  take  a  deposition,  and  the  witness 
resides  more  than  five  hundred  miles  from  Washington,  or  when  the 
defendants  propose  to  take  the  deposition,  and  the  witness  resides 
more  than  five  hundred  miles  from  the  claimant  or  his  attorney,  one 
day's  further  notice  shall  be  given  for  every  additional  hundred  miles. 

33.  Tf  the  claimant  proposes  to  take  a  deposition  in  the  city  of 
Washington,  three  days'  notice  shall  be  sufficient ;  and  a  like  notice 
by  the  defendants  shall  be  sufficient  when  the  claimant's  attorney  re- 
sides in  the  city  of  Washington. 

34.  When  a  deposition  is  taken  by  oral  examination,  each  question 
propounded  to  the  witness  must  be  recorded,  and  his  answers  must 
be  taken  down,  as  nearl}'  as  may  be,  in  his  own  words,  except  so  far 
as  this  may  be  expressly  waived  by  consent  of  both  parties. 

35.  ^o  general  objection  to  any  question  shall  be  noticed  by  the 
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officer;  but  where  an  objection  is  made  on  specifically  stated  grounds, 
the  officer  shall  record  the  same. 

06.  When  depositions  are  taken  on  notice,  as  provided  in  Eule  32, 
if  both  pai-ties  are  present  or  represented  at  the  time  and  place  speci- 
fied in  the  notice,  either  party  may,  after  the  examination  of  the  wit- 
nesses produced  under  the  notice,  be  entitled  to  produce  and  examine 
other  witnesses ;  but  in  such  case  one  day's  notice  must  be  given  to 
the  adverse  party,  or  his  attorney,  there  present. 

Gexeral  Provisions  as  to  Depositions. 

37.  Witnesses  must  be  sworn  or  affirmed,  before  any  questions  are 
put  to  them,  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  relative  to  the  cause  in  which  they  are  to  testify ;  and  each 
witness  shall  then  state  his  name,  age,  occupation,  and  place  of  resi- 
dence ;  whether  he  has  any,  and,  if  any,  what,  interest,  direct  or  in- 
direct, in  the  claim  which  is  the  subject  of  inquiry ;  and  whether,  and 
in  what  degree,  he  is  related  to  the  claimant. 

At  the  conclusion  of  the  deposition,  the  witness  shall  state  whether 
he  knows  of  any  other  matter  relative  to  the  claim  in  question  ;  and 
if  he  does  he  shall  state  it. 

The  testimony  of  the  witness  when  completed  shall  be  read  over 
to  him,  and  be  signed  by  him  in  the  presence  of  the  officer. 

38.  The  officer  should  so  connect  the  sheets  of  the  deposition  that 
they  cannot  be  tampered  with,  and  should  return  them  sealed  to- 
gether. He  should  sign,  and  make  the  witness  sign,  each  sheet; 
and  generally  he  should  spare  no  pains  to  return  to  the  court  the 
exact  evidence  he  has  taken. 

All  exhibits  should  be  carefully  marked  so  as  to  be  capable  of 
immediate  identification,  and,  when  practicable,  should  be  attached 
to  the  deposition  under  seal. 

39.  The  officer  must  state,  in  the  caption  of  the  deposition,  the 
cause  in  which  it  was  taken,  the  place  and  date  of  taking,  the  name 
of  the  witness,  the  party  by  whom  called,  and  the  names  of  the 
parties  and  counsel  present.  And  in  the  body  of  the  deposition 
must  also  be  shown  by  whom  the  witness  was  examined  and  cross' 
examined. 

40.  In  his  return  the  officer  must  show  that  the  witness  was 
properly  sworn  or  affirmed,  and  that  the  answers  were  taken  down 
in  his  presence,  and  read  over  to  and  signed  by  the  witness. 

41.  The  officer  must  inclose  the  commission,  depositions,  and  ex' 
hibits  in  a  packet,  under  his  seal,  and  direct  the  same  to  the  clerk 
of  the  court  at  Washington,  and  deposit  the  package  in  the  post' 
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office,  or  in  an   express  office,  or  he  may  transmit  the  same  by  a 
messenger,  whose  name  shall  be  by  him  indorsed  on  the  packet. 

42.  If  the  officer's  fees  be  not  paid  at  the  time  of  taking  the 
deposition,  he  should  indorse  on  the  outside  of  the  packet  the  gross 
amount  of  his  fees  and  disbursements,  and  inclose  inside  a  detailed 
statement  thereof. 

The  packet  must  not  be  opened  until  the  party  for  whom  the 
depositions  were  taken  deposits  with  the  clerk  the  amount  indorsed 
thereon.  The  clerk  will  then  open  the  packet,  and  tax  the  officer's 
charges  at  the  rates  hereinafter  provided,  and  will  immediately 
transmit  to  him  the  amount  taxed,  returning  the  overplus,  if  any? 
to  the  party. 

The  money  will  be  transmitted  by  draft  or  registered  letter,  and 
the  clerk  will  retain  his  vouchers  therefor. 

43.  The  fees  shall  be  three  dollars  a  day  for  attending  to  take  the 
depositions,  and  fifteen  cents  a  folio  of  one  hundred  words  for  taking 
and  returning  it ;  but  this  'per  diem  allowance  is  limited  to  one  day 
for  a  deposition  or  series  of  depositions  taken  in  the  same  case. 
Short-hand  reporters,  acting  as  special  commissioners,  will  receive, 
in  addition  to  these  fees,  ten  cents  a  folio  for  writing  out  the  depo- 
sition from  their  notes. 

44.  Any  permanent  commissioner  charging  in  excess  of  the  pre- 
scribed fees,  except  under  a  previous  written  agreement  with  the 
parties,  will  be  deemed  guilty  of  improper  and  illegal  conduct,  and 
his  commission  will  be  revoked. 

45.  Objections  to  the  notice,  or  the  form  and  manner  of  taking 
or  returning  the  testimony,  must  be  made  in  writing,  and  filed  within 
one  month  after  notice  of  the  filing  of  the  deposition,  or  they  will 
be  considered  as  waived. 

Evidence  certified  from  the  Departments. 

46.  The  Attorney-General  may  offer  in  evidence  properly  certified 
information  and  papers  from  any  Executive  Department,  without 
calling  for  the  same  under  the  provisions  of  section  1076  of  the 
Revised  Statutes. 

A  call  for  such  information  and  papers  will  be  made  at  claimant's 
request,  on  the  approval  of  a  Judge  in  chambers. 

On  the  receipt  of  an  answer  to  the  call,  the  clerk  will  notify  tlie 
claimant's  counsel  and  the  Attorney-General  by  post. 

47.  All  information  or  papers  furnished  by  an  Executive  Depart- 
ment in  response  to  a  call,  or  through  the  Attorney-General,  is  sub- 
ject to  objection  by  either  party  according  to  the  rules  of  evidence 
at  the  common  law ;  but  neither  party  will  be  required  to  produce 
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the  originals  of  such  papers,  or  to  prove  tlieir  execution,  unless 
within  one  month  after  the  return  is  filed  the  party  objecting  to 
such  i^apers  enter  of  record  in  the  clerk's  office  a  written  denial  of 
their  genuineness. 

Such  information  and  papers  in  reply  to  a  claimant's  call,  not 
objected  to  by  him  within  ten  days  after  return  of  the  call,  will  be 
regarded  as  evidence  offered  by  claimant. 

48.  Whenever  it  is  charged  in  a  petition  that  a  contract  has  been 
made  or  other  liability  incurred  through  an  officer  or  agent  of  the 
United  States,  other  than  the  head  of  an  Executive  Department 
or  the  chief  of  a  bureau,  the  claimant  will  be  required  to  prove  that 
such  person  was  an  officer  or  agent  of  the  United  States,  by  the  cer- 
tificate of  the  proper  Executive  Department,  or  by  other  legal  and 
sufficient  evidence. 

49.  Any  information  or  papers  certified  from  any  Executive 
Department,  and  filed  in  any  cause,  may  be  used  and  applied  in 
any  other  pending  cause  to  which  the  same  may  be  applicable  or 
pertinent. 

To  entitle  such  information  or  papers  to  be  used,  copies  thereof 
must  be  filed  in  such  other  cause  before  the  same  shall  have  been 
placed  on  the  trial  docket. 

Production  or  Origixal  Papers  by  the  Claimant. 

50.  The  court  may,  at  the  instance  of  the  Attorney-General,  order 
any  claimant,  his  agent  or  attorney,  to  produce  in  court,  or  before 
any  officer  authorized  to  take  depositions,  any  letters,  papers,  deeds, 
documents,  or  other  writings  in  his  possession  or  subject  to  his  con- 
trol, in  any  way  relating  to  the  claim  sued  upon ;  and  any  claimant, 
his  agent  or  attorney,  who,  after  due  notice,  refuses  to  produce  such 
letters,  papers,  deeds,  documents,  or  other  writings,  when  in  his 
power  to  do  so,  shall  be  subject  to  attachment  for  contempt ;  and,  if 
he  persist  in  such  refusal,  the  court  will  direct  the  petition  to  be 
dismissed. 

Bequests  for  Findings  of  Fact  and  Brief. 

51.  The  claimant  may  at  any  time  give  notice  to  the  Attorney- 
General  that  his  proof  is  closed  on  the  merits,  by  an  entry  to  that 
effect  in  the  notice-book  in  the  clerk's  office.  If  the  Attorney-Gen- 
eral shall  not  within  two  months  thereafter  file  a  request  for  further 
time  to  take  proof,  the  claimant  may,  at  any  time  after  the  expiration 
of  that  period,  have  the  case  placed  on  the  trial  list,  provided  he  has 
filed  requests  for  findings  and  brief. 
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52.  The  clerk  shall  not  place  a  case  on  the  trial  list  until  the 
claimant  files  in  the  clerk's  office  twenty-five  printed  copies  of  a 
brief  stating  the  points  of  law  on  which  he  relies,  with  reference  to 
authorities,  and  twentj^-five  printed  copies  of  the  request  for  facts 
required  by  Rule  V.  of  the  "Regulations  prescribed  by  the  Supreme 
Court  of  the  United  States  under  which  appeals  may  be  taken  from 
the  Court  of  Claims." 

53.  Such  request  must  be  in  the  following  terms  :  "  The  claimant, 
considering  the  facts  hereinafter  set  forth  to  he  jiroven,  and  deeming 
them  material  to  the  due  presentatloyi  of  this  case  in  the  findings  of 
fact,  rerjuests  the  court  to  find  the  same  as  follows  :  "  — 

Following  this  request  must  be  a  statement,  in  the  form  of  distinct 
numbered  propositions,  of  the  facts  which  the  party  desires  to  have 
found ;  and  each  proposition  must  be  so  prepared,  with  respect  to  its 
length,  subject,  and  phraseology,  that  the  court  may  conveniently 
pass  upon  it ;  and  they  must  be  so  arranged  as  to  present  a  concise 
statement,  in  orderly  and  logical  sequence,  of  the  whole  case,  as  the 
party  desires  it  to  appear  in  the  findings  of  fact. 

Subjoined  to  each  proposition  must  be  references  to  the  pages  of 
the  record  or  to  the  unprinted  evidence  relied  on  in  its  support ;  but 
no  evidence  must  be  set  out.  Documents  which  may  enter  into  the 
findings  of  fact  need  not  be  presented  in  the  statement,  but  may  be 
referred  to  therein  by  the  pages  of  the  record. 

54.  The  Attorney-General,  within  one  month  after  the  filing  of  the 
claimant's  brief  and  request,  must  file  his  brief  and  request  for  find- 
ings of  fact,  and  should  indicate  the  requests  on  the  claimant's  part 
to  which  no  objection  is  made.  Such  request  must  be  in  form  and 
substance  like  that  required  of  the  claimant  by  the  next  preceding 
section. 

55.  The  attorney  of  each  part}^  shall  append  to  his  brief  a  table  of 
each  deposition,  letter,  document,  .or  other  paper  which  he  may  offer 
in  evidence  on  the  trial,  with  references  to  the  pages  of  the  record,  if 
they  be  there,  and  if  they  be  not  of  the  printed  record,  then  to  the 
places  where  they  may  be  found. 

Neglected  Cases. 

56.  If  the  claimant  neglect,  for  two  years  after  filing  his  petition, 
to  close  his  proof  and  give  notice  to  the  Attorney-General,  as  required 
by  Rule  51,  the  defendants  may  place  the  case  on  the  trial  list. 

Advancement  of  Cases. 

57.  Whenever,  in  any  case  which  the  claimant  has  not  put  on  the 
trial  list,  it  shall  be  shown  to  the  court  that  an  early  decision  thereof 
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is  important  to  the  interests  of  the  Government,  the  case  may,  in  the 
discretion  of  the  court,  be  placed  on  the  trial  list  by  the  defendants. 

Trials  and  Othek  Peoceedings  in  Coukt. 

58.  When  the  defendants'  brief  and  request  are  filed  the  case  will 
be  considered  as  ready  for  trial,  and,  when  reached,  a  continuance 
will  not  be  ordered,  except  by  consent  of  parties  or  for  good  cause 
shown. 

59.  The  trial  docket  will  be  made  up  monthly.  Cases  will  go  upon 
it  in  the  order  in  which  notices  of  trial  have  been  filed. 

60.  The  peremptory  call  of  the  trial  docket  will  begin  on  the 
Tuesday  after  the  first  Monday  of  each  month  during  the  term. 

61.  No  case  will  be  heard  for  trial  unless  the  printed  pleadings, 
evidence,  and  briefs  be  made  up  in  book  form  together  and  paged 
consecutively,  and  a  copy  thereof  frunished  to  each  member  of  the 
court  at  the  hearing;  and  all  citations  from,  or  references  to,  such 
pleadings,  evidence,  and  briefs  must  be  by  the  consecutive  paging  of 
such  book. 

62.  The  law  docket  will  be  taken  up  on  Monday  of  each  week  during 
the  term. 

Printing. 

63.  The  testimony  and  briefs  will  be  printed.  In  printing  the 
testimony,  the  notices  and  officers'  captions  and  certificates  will  be 
omitted ;  but  to  each  deposition  there  must  be  prefixed  a  title  in  the 
following  form  :  — 

Deposition  of ,  for  claimant  [or  defendants,  as  the  case 

may  be],  take^i  at ,  on  the day  of ,  18 — ;  claimant's 

counsel, ;  defendants'  counsel, . 

64.  Where  an  answer  of  a  Department  is  printed  as  evidence,  the 
call  for  the  same  must  be  printed  therewith. 

65.  Before  printing  a  return  made  to  a  call  on  a  Department,  the 
chief  clerk  will  withhold  from  the  copy  for  the  printer  — 

1st.  All  papers  of  which  copies  have  been  previously  printed  in 
the  record  of  the  case ;  and  for  this  purpose  he  will  compare  the  two 
copies,  and  if  variations  are  found  he  will  take  the  directions  of  a 
Judge  in  chambers  before  sending  the  return  to  the  printer. 

2d.  All  certificates  of  authenticity  and  certificates  of  acknowledg- 
ment. 

3d.  All  papers  which  both  parties  agreed  to  omit. 

4th.  All  papers  which  a  Judge  in  chambers  orders  to  be  omitted. 

In  each  case  the  chief  clerk  will   make  a  memorandum  of  the 
omission  in  the  copy  for  the  printed,  verified  by  his  initials. 
VOL.  II.  —  42. 
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66.  If  the  claimant  objects  to  printing  information  or  papers  so 
returned,  and  the  Attorney  General  request  to  have  the  same  printed, 
the  clerk  will  note  a  memorandum  of  such  request  in  the  copy  for 
the  printer,  with  his  initials  attached ;  and  when  such  information  or 
papers  are  printed,  the  same  will  be  regarded  as  evidence  offered  on 
the  part  of  the  defence. 

67.  The  printed  papers  required  by  these  rules  must  be  in  long 
primer  type  and  in  royal  octavo  pages,  and  the  style  and  number 
of  the  case  must  be  prefixed  to  all  printed  papers  and  to  records  of 
evidence. 

68.  No  deposition,  return,  or  record  on  file  shall  be  taken  from  the 
custody  of  the  clerk  by  a  claimant  or  his  attorney,  but  either  may 
attend  at  the  clerk's  office,  and  prepare  his  evidence  for  the  press  in 
the  form  and  manner  before  prescribed.  When  the  evidence  is  com- 
plete and  ready  for  the  printer,  the  chief  clerk  will  have  it  printed  at 
the  Public  Printing  Office. 

69.  The  deposition  of  a  claimant,  taken  under  section  1080  of  the 
Kevised  Statutes,  shall  not  be  printed,  unless  the  Attorney-General 
shall  first  have  filed  in  the  case  a  written  declaration  of  his  intention 
to  read  the  same  in  evidence  on  the  trial ;  and  the  filing  of  such  dec- 
laration shall  be  considered  as  the  exercise  of  the  discretion  vested 
in  that  officer  by  said  section,  and  shall  entitle  the  claimant  to  read 
the  examination  as  evidence  at  the  trial  if  the  Attorney-General  de- 
clines to  do  so  unless  for  good  cause  shown  the  court  shall  otherwise 
order. 

Limitation. 

70.  If  it  appear  on  the  face  of  the  petition  that  the  claim  first 
accrued  more  than  six  years  before  the  petition  was  filed,  the  claim- 
ant must  aver  therein  the  existence  and  period  of  duration  of  some 
disability,  recognized  by  law,  which  prevented  his  filing  his  petition 
within  that  time ;  in  default  whereof,  it  will  be  considered  that  no 
such  disability  existed,  and  the  petition  may  be  dismissed  on  motion. 

71.  If  the  claimant,  in  avoidance  of  the  bar  of  limitation,  aver  in 
his  petition  the  existence  and  duration  of  any  such  disability,  and 
it  thereby  appears  that,  after  the  disability  ended,  more  than  three 
years  had  elapsed  before  the  petition  was  filed,  the  petition  may  be 
dismissed  on  motion. 

72.  If  upon  the  face  of  the  petition  it  does  not  appear  when  the 
claim  first  accrued,  the  court  may  require  the  claimant  to  make  the 
petition  definite  and  certain  in  that  regard,  and  in  default  thereof 
may  dismiss  the  suit. 

73.  Averments  in  regard  to  the  time  when  a  claim  first  accrued,  or 
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in  regard  to  an  alleged  disability  of  the  claimant,  will  be  held  to  be 
put  in  issue  by  the  defendants'  general  traverse. 

DlSCONTI>rUANCE. 

74.  Where  fraud  or  set-off  is  pleaded,  the  claimant  shall  not,  with- 
out leave  of  the  court,  discontinue  his  suit.  In  other  cases  he  may 
do  so,  either  in  open  court,  or,  with  the  approval  of  a  Judge,  in 

vacation. 

Dismissal  or  Death  of  Claimant. 

75.  On  the  death  of  a  sole  claimant  if  his  executor  or  administrator 
does  not  come  in  and  prosecute  the  action,  as  provided  in  Rule  14, 
on  or  before  the  first  ten  days  of  the  next  term  after  the  suggestion 
is  made,  the  case  may  be  dismissed,  provided  the  Attorney-General 
shall  have  served  notice  upon  the  attorney  of  record  in  the  case  three 
months  at  least  before  the  commencement  of  such  term. 

New  Trial. 

76.  A  new  trial  will  not  be  granted  where,  upon  the  whole  case, 
justice  has  been  done  between  the  parties  and  the  judgment  is  sub- 
stantially right,  although  there  may  have  been  some  mistakes  com- 
mitted at  the  trial. 

In  cases  transmitted  to  the  court  by  Congress,  or  a  committee  thereof 
or  by  the  head  of  a  Department,  under  the  Acts  of  March  3,  1883, 
ch.  116,  and  March  3,  1887,  ch.  359 ;  and  in  cases  under  the  French 
Spoliation  act  of  January  20,  1885,  ch.  25,  new  trials  will  not  be 
granted  on  motion  of  claimant  after  the  findings  have  been  reported 
as  required  by  law. 

But  new  trials  may  be  granted  on  motion  of  defendants  for  the 
causes  and  within  the  time  specified  in  section  1088  of  the  Revised 
Statutes. 

77.  A  motion  by  a  claimant  for  a  new  trial  may  be  founded  upon 
one  or  more  of  the  following  grounds  :  1st.  Error  of  fact ;  2d.  Error 
of  law ;  and  3d.  Kewly-discovered  evidence.  It  must  be  made  at  the 
term  in  which  the  judgment  is  rendered,  and  before  the  commence- 
ment of  the  long  vacation.  In  case  of  judgment  entered  within 
thirty  days  before  the  summer  adjournment,  then  such  motion  may 
be  made  before  the  end  of  the  vacation. 

78.  A  motion  founded  upon  an  error  of  fact  must  specify  with 
minuteness  the  fact  or  facts  which  are  regarded  as  erroneonsly  found 
or  erroneously  omitted  to  be  found  by  the  court,  Avith  full  reference 
to  the  evidence  which  is  relied  on  to  support  the  motion. 

79.  A  motion  founded  upon  error  of  law  must  specify  with  like 
minuteness  the  points  upon  which  the  court  is  supposed   to  have 
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erred,  with  references  to  the  authorities  relied  upon  to  support  the 
motion. 

80.  A  motion  upon  the  ground  of  newly-discovered  evidence  will 
not  be  entertained  unless  it  appear  that  the  newly-discovered  evidence 
came  to  the  knowledge  of  the  claimant  or  his  attorney  after  the  trial 
and  before  the  motion  was  made  ;  that  it  was  not  for  want  of  due 
diligence  that  it  did  not  sooner  come  to  his  knowledge  ;  that  it  is  so 
material  that  it  would  probably  produce  a  different  judgment  if  the 
new  trial  were  granted ;  and  that  it  is  not  cumulative. 

Such  motion  must  be  accompanied  by  the  affidavit  of  the  claimant 
or  his  attorney  of  record,  setting  forth  — 

1st.  The  facts  in  detail  which  the  claimant  expects  to  be  able  to 
prove,  and  whether  the  same  are  to  be  proved  by  witnesses  or  by 
documentary  evidence. 

2d.  The  name,  occupation,  and  residence  of  each  and  every  witness 
whom  it  is  proposed  to  call  to  prove  said  facts. 

3d.  That  the  said  facts  were  unknown  to  either  the  claimant  or 
his  attorney  of  record,  and,  if  other  counsel  was  employed  at  the 
trial,  were  unknown  to  such  counsel,  until  after  the  close  of  the 
trial. 

4th.  The  reasons  why  the  claimant  and  his  attorney  of  record  and 
his  said  counsel  could  not  have  discovered  said  evidence  before  the 
trial,  if  due  diligence  had  been  used. 

81.  If  the  court  desires  to  hear  argument  upon  a  motion  by  a  claim- 
ant for  a  new  trial,  the  motion  will  be  ordered  to  the  law  docket ; 
otherwise  decision  will  be  announced  from  the  bench  without 
hearing. 

Appeals. 

82.  Application  for  appeal  to  the  Supreme  Court  of  the  United 
States  from  any  judgment  or  decree  of  this  court  must  be  in  writing, 
and  signed  by  the  claimant  or  his  attorney  of  record,  if  the  appeal  be 
on  his  behalf ;  or,  if  taken  by  the  United  States,  it  must  be  signed  by 
the  Attorney  General  or  his  assistant. 

83.  Such  application,  if  made  when  the  court  is  not  in  session,  must 
be  filed  with  the  clerk,  and  the  date  of  filing  the  same  must  be  indorsed 
upon  it  and  noted  upon  the  general  docket. 

Clerk's  Office. 

84.  During  term  time  the  clerk's  office  must  be  kept  open  every 
day,  except  Sundays  and  holidays,  from  9.30  a.  m.  to  4  p.  m.,  or  to  such 
later  hours  as  the  court  may  be  in  session  or  in  conference.  During 
the  Christmas  holidays,  the  office  may  be  closed  at  1  p.  m.,  and  in  vaca- 
tion at  3  p.  M. 
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85.  When  the  court  is  in  session,  both  the  chief  clerk  and  the  as- 
sistant clerk  will  be  at  the  office  during  office  hours.  In  vacation  they 
may  arrange  their  hours  to  suit  each  other  and  the  public  business. 

86.  The  chief  clerk  will  have  charge  of  the  journal  of  the  court, 
of  the  law  and  trial  dockets,  and  of  the  printing ;  and  he  will  also 
prepare  the  annual  return  to  Congress. 

87.  The  assistant  clerk  will  attend  to  office  business,  and  will  have 
charge  of  the  general  docket,  the  notice  book,  and  the  giving  of  notices 
under  these  rules. 

88.  In  the  absence  of  the  chief  or  the  assistant  clerk,  his  duties  will 
be  temporarily  performed  by  the  other. 

89.  Any  one  wishing  to  see  any  papers  on  file  in  the  clerk's  office 
will  apply  therefor  to  the  chief  or  assistant  clerk,  who  will  take  them 
from  their  place  of  deposit,  and  return  them  thereto  when  done  with ; 
and  no  such  papers  can  be  taken  out  of  the  clerk's  office,  except  by  au- 
thority of  the  court,  or  one  of  the  members  thereof. 

WlTHDRAW^AL    OF    PAPERS. 

90.  Papers  shall  not  be  withdrawn  from  the  files  except  on  motion 
for  good  cause  shown,  and  upon  such  terms  as  the  court  or  a  Judge 
may  order. 

Extension  of  Time. 

91.  The  time  named  in  these  miles  for  the  doing  of  any  act  may  be 
extended  on  motion  for  good  cause  shown. 

Department  Cases  under  Bowman  Act,  etc. 

92.  Cases  involving  controverted  questions  of  fact  or  law  in  any 
claim  or  matter,  transmitted  to  the  court  under  the  provisions  of  sec- 
tion 2  of  the  act  of  March  3,  1883,  chapter  116,  entitled,  *'  An  act  to 
afford  assistance  and  relief  to  Congress  and  the  Executive  Depart- 
ments in  the  investigation  of  claims  and  demands  against  the  Govern- 
ment "  (23  Stat.  L.,  283),  and  of  section  12,  of  "  An  act  to  provide  for 
the  bringing  of  suits  against  the  Government,"  chapter  359  (23  Stat. 
L.,  505),  shall  be  proceeded  with  in  like  manner,  and  subject  to  the 
same  rules,  so  far  as  applicable,  as  other  cases  in  the  court  under  its 
general  jurisdiction,  except  as  herein  provided. 

93.  Within  two  months  after  the  filing  of  a  case  transmitted  to  the 
court,  or  within  such  further  time  as  the  court  may  allow,  any  person 
directly  interested  in  the  case  may  appear  as  a  party  therein,  by  filing 
his  petition,  under  oath,  in  accordance  with  Rule  7. 

94.  Any  person  claiming  to  be  indirectly  interested  in  any  question 
involved  in  such  case  may,  by  leave  of  court,  be  permitted  to  appear 
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and  be  heard  on  the  one  side  or  the  other,  as  his  interest  may  require, 
upon  filing  a  petition,  under  oath,  setting  forth  specifically  and  con- 
cisely how  he  claims  to  be  so  interested,  and  submitting  the  questions 
raised  to  the  decision  of  the  court. 

95.  If  no  claimant,  directly  or  indirectly  interested,  appears  and 
files  his  petition  within  said  two  months,  the  Attorney  General  or  As- 
sistant Attorney-General  charged  with  defending  the  Government  in 
this  court,  may  set  the  case  down  for  trial  upon  such  evidence  as  he 
may  submit. 

Congressional  Cases. 

96.  Within  two  months  after  the  filing  of  a  case  transmitted  to  the 
court  by  Congress,  or  either  House,  or  by  a  committee,  or  within  such 
further  time  as  the  court  may  allow,  any  person  directly  interested  in 
the  case  may  appear  as  a  party  therein,  by  filing  his  petition,  under 
oath,  in  accordance  with  Rule  7. 

Thereafter  the  case  shall  be  proceeded  with  in  like  manner,  and 
subject  to  the  same  rules,  so  far  as  applicable,  as  other  cases  in  the 
court  under  its  general  jurisdiction. 

97.  In  cases  for  stores  and  supplies  the  petition,  or  if  already  filed, 
an  amended  petition,  shall  embrace  the  following  :  — 

a.  An  allegation  as  to  loyalty  of  the  party  from  whom  the  supplies 
were  taken,  or  person  furnishing  same. 

b.  If  the  suit  is  by  legal  representative  it  must  be  alleged  when 
and  by  what  authority  such  party  was  appointed  such  representative. 
And  it  must  be  alleged  that  the  claimant  brings  into  court  his  war- 
rant of  authority. 

c.  It  must  be  alleged  that  the  claim  was  before  the  Southern 
Claims  Commission,  Quartermaster-General,  or  Commissary-General 
of  Subsistence,  and  with  what  result,  together  with  a  brief  statement 
of  the  ground  given  therefor. 

d.  It  must  show  the  items  of  account  before  said  Commission  or 
officers,  and  which  of  said  items  are  now  presented  to  this  court. 

e.  It  must  be  stated  which  house  of  Congress  or  committee  referred 
the  case,  with  the  date  thereof. 

f.  It  must  be  stated  what  troops  or  command  took  or  were  fur- 
nished the  supplies,  when  they  were  taken,  and  at  what  place  taken. 

98.  No  submission  of  a  case  on  loyalty  or  merits  will  be  permitted 
until  the  following  requirements  are  complied  with  by  claimant's  at- 
torney, under  the  supervision  of  the  bailiff  :  — 

a.  When  petition  is  on  loyalty,  the  petition,  all  reports  previously 
made  by  any  officers  on  the  subject,  abstract  of  evidence,  briefs  on 
both  sides,  and  other  most  important  papers  relied  upon  by  either 
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party,  must  be  selected,  strapped  together,  and  placed  on  top  of  the 
bundle  of  papers  to  be  sent  to  the  conference  room. 

b.  When  submission  is  on  merits,  two  extra  copies  of  petition,  the 
reports  of  officers  previously  made  on  the  merits  of  the  claim,  abstract 
of  evidence,  with  the  original  evidence,  requests  for  findings,  briefs 
on  both  sides,  finding  of  loyalty,  and  a  statement  of  the  case,  made 
up  by  filling  one  of  the  blank  findings  printed  for  the  court,  down  to 
the  allegations  of  the  petition,  must  in  like  manner  be  strapped  to- 
gether and  put  at  top  of  bundle  to  be  sent  to  conference  room. 

Loyalty  in  Cases  for  Supplies,  Etc. 

99.  In  any  case  of  a  claim  for  supplies  or  stores  taken  by  or  fur- 
nished to  any  part  of  the  military  or  naval  forces  of  the  United  States 
for  their  use  during  the  late  war  for  the  suppression  of  the  rebellion, 
no  testimony  shall,  without  authority  of  a  judge  of  the  court  or  the 
consent  of  both  parties,  be  taken  in  regard  to  the  merits  of  the  claim 
until  after  the  preliminary  inquiry  in  regards  to  the  claimant's  loyalty 
shall  have  been  decided  in  his  favor. 

100.  Cases  for  decision  on  preliminary  question  of  loyalty  may  be 
submitted  without  being  put  on  the  trial  docket  as  prescribed  by  Rule 
51.  But  each  party  must  file  one  type-written  copy  of  a  brief  refer- 
ring to  the  evidence  relied  upon,  or  giving  a  full  abstract  of  the  same, 
and  must  comply  with  Rule  98. 

Depositions,  etc.,  before  Southern  Claims  Commission. 

101.  If  a  claim  which  was  at  any  time  before  the  Commissioners  of 
Claims,  appointed  under  the  act  of  March  3,  1871,  be  transmitted  to 
this  court  by  either  house  of  Congress,  or  by  any  committee  thereof, 
under  said  act,  and  with  such  claim  there  be  transmitted  depositions, 
which  were  duly  taken  in  conformity  with  the  rules  of  said  Commis- 
sion, such  depositions  may  be  used  by  either  party  as  evidence  at  the 
preliminary  inquiry  aforesaid,  or  at  the  final  hearing  of  the  cause,  or 
at  both,  subject  to  such  objections  to  their  competency  or  relevancy 
as  might  be  made  if  the  deponents  were  examined  in  open  court,  or 
their  depositions  were  regularly  taken  under  the  rules  of  this  court. 

102.  If  it  be  made  to  appear  that,  besides  the  depositions  so  trans- 
mitted, there  are  among  the  papers  of  said  Commission  other  such 
depositions  relating  to  the  claimant's  loyalty,  or  to  the  merits  of  his 
clairn,  a  judge  of  the  court  may  authorize  such  depositions,  or  duly 
certified  copies  thereof,  to  be  obtained  and  filed  in  the  clerk's  office  of 
this  court,  to  be  used  as  evidence  in  the  same  manner  and  on  the  same 
terms  as  if  they  had  been  transmitted  with  the  claim. 
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103.  To  entitle  either  party  to  use  as  evidence  any  deposition  un- 
der either  of  the  next  two  preceding  sections  there. must  be  given  to 
the  other  party  at  least  two  months'  notice  of  the  intention  so  to 
use  it. 

104.  No  such  depositions  shall  be  printed  unless  authorized  by  a 
Judge  of  the  court. 

French  Spoliation  Claims. 

•  105.  Parties  having  a  common  interest,  growing  out  of  the  seizure 
of  the  same  vessel  or  its  cargo,  may  unite  in  one  petition  for  the  re- 
covery of  their  respective  claims,  which  may  be  heard  together. 

Where  insurance  was  made  in  his  own  name  by  one  for  himself 
and  others,  or  as  agent  for  others,  or  by  a  keeper  of  an  insurance 
office,  in  either  case,  or  in  case  of  an  agent  for  underwriters,  in  re- 
spect of  a  policy  or  a  loss  thereunder  from  spoliation,  his  administra- 
tor, appointed  in  the  jurisdiction  of  his  last  domicile,  may  file  one 
petition  on  each  policy  for  all  the  underwriters  thereon,  and  the  per- 
sonal representatives  of  the  underwriters  may  come  in  and  be  heard 
thereon  in  respect  of  their  respective  interests. 

To  avoid  multiplicity  of  petitions  in  behalf  of  separate  underwrit- 
ers upon  a  single  policy,  the  personal  representative  of  any  one  may 
file  a  petition  for  his  decedent  setting  up  the  interests  of  all  mider- 
writers  upon  the  same  policy,  and  thereafter. 

On  or  before  January  20,  1887,  the  representatives  of  any  or  all  the 
other  underwriters  on  the  policy  may  by  motion  be  permitted  to  be- 
come parties  to  that  petition,  and  they  will  be  heard  as  to  their 
respective  interests  after  filing  letters  of  administi-ation. 

When  the  petition  of  the  owners  of  a  vessel  or  its  cargo  sets  out  an 
insurance  thereon,  the  insurers  may,  under  the  same  restrictions  and 
in  the  same  manner,  on  motion,  prosecute  their  respective  interests  in 
the  same  case. 

Where  claimants  are  firms  or  joint  owners  the  petition  of  the  per- 
sonal representative  of  the  last  survivor  may  be  made  in  behalf  of 
all,  and  the  personal  representatives  of  the  others  may  come  in  and  be 
heard  in  respect  to  their  interests. 

106.  Before  the  defendant  shall  be  required  to  place  any  case  on 
trial,  the  claimants  on  account  of  the  vessel,  cargo,  or  insurance,  or 
some  one  or  more  of  them  concerned  in  the  same  seizure,  shall  fvirnish 
to  the  Attorney-General  a  printed  statement  of  alleged  facts  under  the 
heads  hereinafter  set  out. 

At  the  time  of  trial  one  copy  shall  be  furnished  to  each  of  the 
Judges.  Documents  not  printed  in  the  record  must  be  numbered,  put 
in  envelopes  (as  far  as  practicable),  and  noted  on  tlie  outside  thereof. 
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Under  each  head  reference  must  be  made  to  the  pages  of  the  printed 
record,  and  to  unprinted  and  separate  documents  by  number  of  en- 
velope and  number  of  paper  therein,  or  other  convenient  designation, 
x^^lied  upon  in  support  of  allegations. 

No  case  can  be  submitted  until  these  requirements  are  complied 
with. 

Form  of  statement. 

TITLE    OF    CASE. 

(1)  Name  of  vessel  and  master. 

Docket  number  of  each  case  with  names  of  claimants,  and,  where 
there  are  intervenors,  their  names  to  be  set  out  under  the  case  in 
which  they  intervene,  with  the  number  of  any  separate  petition  by 
them  ;  to  be  made  up  after  the  manner  of  the  case  of  the  schooner 
"  Phoenix,"  reported  to  Congress  thus  :  — 

Schooner  Phoenix —  Solomon  Babson,  master. 

129.  Thomas  Gushing,  administrator  of  Marston  Watson,  claimant. 

3162.  Charles  T.  Lovering,  administrator  of  Joseph  Taylor,  claimant. 

James  C.  Davis,  administrator  of  Cornelius  Durant,  claimant. 

260.  Charles  F.  Adams,  administrator  of  Peter  C.  Brooks,  claimant. 

William  Sohier,  administrator  of  Nathaniel  Fellowes,  claimant. 

(4264).    Francis   M.    Boutwell,    administrator    of    Benjamin    Cobb, 

claimant. 
(4257).  Charles  F.  Hunt,  administrator  of  Joseph  Russell,  surviving 

partner  of  Jeffrey  &  Russell,  claimant. 
Frederick  O.  Prince,  administrator  of  James  Prince,  claimant. 
Thomas  H.  Perkins,  administrator  of  John  C.  Jones,  claimant. 

VESSEL. 

(2)  Names  of  owners,  and  their  respective  shares. 

(3)  When  and  where  built. 

(4)  Register. 

(5)  Date  of  sailing  and  points  of  departure  and  destination. 

(6)  Seizure  and  condemnation. 

(7)  Facts  relied  upon  as  showing  illegality  of  condemnation. 

(8)  Insurance  on  vessel  or  freight,  naming  all  the  underwriters  and 
amount  admitted  to  have  been  paid  to  each  owner  on  account  of  loss, 
and  from  whom  received.     Refer  to  policies  and  other  evidence. 

CARGO. 

(9)  Owners  of  cargo,  stating  each  separately,  and  whether  the  in- 
terest be  in  whole  or  divided,  with  number  of  cases  in  which  they 
appear. 

(10)  Value  of  cargo  and  of  each  claimant's  interest  therein. 


134S  APPENDIX. 

(11)  Insurance  on  cargo,  naming  all  the  underwriters  and  amount 
admitted  to  have  been  paid  to  each  owner  on  account  of  loss,  and. 
from  whom  received.     Refer  to  policies  and  other  evidence, 

VESSEL,    CAKGO,    AND    INSURANCE. 

(12)  Assignments. 

(13)  When  there  are  adverse  claimants,  the  facts  alleged  by  each 
claimant  to  be  specified. 

(14)  In  case  of  intervention,  the  date  or  filing  of  motion,  and  case 
in  which  filed,  to  be  stated  with  reference  to  envelope  in  which  same 
are  to  be  placed. 

(15)  Evidence  of  citizenship  of  claimants  and  identity  must  be  re- 
ferred to  under  their  respective  names. 

(16)  Time  of  death  of  partners  when  administrator  sues  as  repre- 
sentative of  survivor. 

(17)  Administrators,  receivers,  and  assignees,  when  and  where  ap- 
pointed, and  evidence  of  appointments. 

(18)  When  facts  relied  upon  as  found  in  other  cases,  such  cases 
must  be  specifically  referred  to. 

RECAPITULATION    AND    SUMMARY. 

Kame  of  each  claimant,  stating  number  of  petition,  and  where 
printed  or  found,  and  when  an  intervenor,  the  date  of  intervention 
and  where  motion  is  found,  and  setting  forth  exactly  in  items  what  is 
claimed  by  him  in  all,  as  owner  of  vessel  or  cargo,  or  as  insurer, 
stated  separately  and  with  references  as  aforesaid,  so  that  the  court 
may  readily  find  all  the  evidence  necessary  to  state  each  claimant's 
case  distinctl3^ 

;)07.  In  all  other  respects  the  general  rules  of  the  court  shall,  so 
far  as  applicable,  be  the  rules  under  the  French  Spoliation  Act. 
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VIII. 
RULES   OF  COURT   OF  PRIVATE  LAND   CLAIMS. 

Rule  I. 

Duties  of  the  Clerk.  —  The  clerk  shall  be  the  custodian  of  the  rec- 
ords of  the  court.  He  shall  keep  the  following  records  at  each  place 
at  which  the  regular  terms  of  the  court  are  held,  viz.,  a  journal  in  which 
he  shall  record  all  orders,  decrees,  and  judgments  entered  hy  the  court, 
an  appearance  docket  in  which  he  shall  enter  the  title  of  all  claims  or 
causes  filed  or  brought  in  the  court  at  that  place,  and  in  which  he  shall 
note  the  filing  of  the  petition  and  all  pleadings  filed  subsequent  thereto, 
and  a  reference  showing  the  journal  page  of  all  orders  and  entries  made 
in  the  progress  of  the  cause. 

He  shall  also  keep  a  book  for  the  use  of  the  court  at  each  term,  in 
which  he  shall  enter  each  cause  then  pending  at  that  place  and  undis- 
posed of,  b}-  its  title,  leaving  sufficient  blank  space  opposite  each  case 
for  the  entr}'  b}'  the  court  of  the  memoranda  of  orders  and  judgments. 

And  the  clerk  shall  keep  an  office  at  each  place,  at  which  the  regu- 
lar terms  of  court  are  held.  Everj"  cause  brought  bj'  a  claimant  of 
land  under  the  provisions  of  the  6th  and  8th  sections  of  the  Act  ap- 
proved March  3,  1891,  establishing  the  court,  shall  be  entitled  in  the 
name  of  such  claimant  or  claimants  as  plaintiff,  against  the  United 
States  and  such  other  person  or  persons  as  maj'  be  designated  as  hold- 
ing or  claiming  adversely'  to  the  plaintiflT  as  defendant,  and  such  title 
shall  be  preserved  in  the  pleadings,  and  all  other  papers  filed  in  the  cause, 
and  in  all  journal  entries  made  during  its  progress,  and  all  writs,  cita- 
tions, and  processes  issued  therein,  and  all  causes  brought  bj  instruc- 
tion of  the  Department  of  Justice  as  provided  by  the  8th  section  of  said 
Act,  and  in  all  journal  entries,  writs,  citations,  and  processes  therein, 
the  United  States  shall  be  designated  as  plaintiff,  and  the  adverse  party 
or  parties  as  the  defendant. 

The  clerk  shall  keep  a  roll  of  attorne3's.  Any  attorney  who  is  a 
member  of  the  Supreme  Court  of  the  United  States,  or  of  a.\\y  Circuit 
Court  of  the  United  States,  or  of  the  highest  court  of  the  State  or  Terri- 
tory in  which  he  resides,  shall  upon  exhibiting  his  certificate  of  admis- 
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sion  to  the  clerk,  be  entitled  to  have  bis  name  entered  upon  the  roll  of 
attorue3S,  and  to  appear  in  an}'  cause  pending  before  the  court. 

Actions  relating  to  lands  in  Wyoming,  Nevada,  Arizona,  or  Utah, 
may,  at  the  election  of  plaintiff,  be  brought  and  presented  at  either 
of  the  places  where  the  regular  terms  are  held. 


Rule  IL 

As  to  the  filing  of  Petitions,  etc.  —  Ever}-  person  filing  a  petition  in 
this  court  for  the  confirmation  of  any  claim  to  land  under  an}'  grant, 
shall  at  the  time  of  filing  such  petition,  deliver  to  the  clerk  of  the  court, 
or  the  deputy  clerk,  the  original  documents  constituting  or  creating  such 
grant,  also  the  original  documents  of  all  intermediate  assignments  or 
conveyances  of  any  right  or  interest  in  such  grant  evidencing  the  right 
so  claimed  by  the  petitioner. 

If,  however,  any  such  original  document  cannot,  for  any  reason,  be 
delivered  as  herein  required,  the  reason  thereof  shall  be  stated,  and  if 
such  document  be  in  existence  but  not  under  the  control  of  petitioner, 
the  name  and  place  of  the  holder  shall  be  stated,  and  if  it  be  claimed 
that  any  such  document  be  lost  or  destroyed,  the  facts  and  circum- 
stances of  such  loss  or  destruction  shall  be  stated.  The  clerk  or  deputy 
so  receiving  such  documents,  shall  receipt  for  same,  and  such  document 
shall  not  be  removed  from  the  custody  of  this  court  until  the  final  deter- 
mination of  the  confirmation  or  rejection  of  such  claim.  Whenever  any 
original  document  in  any  other  than  the  English  language  shall  be 
delivered  to  the  custody  of  the  court,  as  herein  required,  it  shall  be  the 
duty  of  the  ofticial  interpreter  to  at  once  translate  the  same  into  Eng- 
lish in  duplicate,  one  of  which  shall  be  filed  with  the  clerk  and  the  other 
delivered  to  the  United  States  attorney  for  this  court.  Whenever  any 
petitioner  shall  claim  any  rights  by  reason  of  an  inheritance  by  descent, 
or  by  testamentary  disposition,  he  shall  set  forth  in  his  petition  the 
names  and  citizenship  of  all  deceased  persons  through  whom  it  is 
claimed  such  right  is  derived,  and  the  names  of  the  heirs  of  such  de- 
ceased persons,  and  shall  set  forth  the  law  of  the  place  affecting  such 
right  of  inheritance.  And  in  case  any  such  right  depends  upon  the  last 
will  of  any  deceased  person,  the  petitioner  shall,  at  the  time  of  filing  his 
petition,  deliver  to  the  clerk  or  deputy  a  copy  of  such  will,  together  with 
a  copy  of  the  records  of  the  probate  thereof,  if  any  such  have  been  had. 
Upon  filing  any  petition,  the  petitioner  shall,  at  the  time  of  filing  the 
same,  deliver  to  the  clerk  or  deputy  a  true  copy  thereof  for  each  per- 
son to  be  served  with  such  petition. 
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Rule  III. 

Itules  as  to  Pleadings.  —  Until  the  further  order  of  this  court,  the 
time  for  pleadings  in  all  cases  shall  be  extended  to  the  third  day  of  the 
term  at  which  the  cause  is  returnable. 


Rule  IV. 

Witnesses  and  their  Testimony.  —  In  all  cases  witnesses  for  either 
part}'  shall  be  examined  in  open  court  upon  the  trial  of  the  cause,  un- 
less they  are  sick,  infirm,  or  otherwise  unable  to  attend,  and  in  that 
event  either  party  desiring  the  testimonj'  of  such  witness  or  witnesses 
shall  make  application  to  the  court,  or  anj'  judge  thereof,  to  take  the 
deposition  of  such  witness  or  witnesses,  and  if  it  appears  to  the  satis- 
faction of  the  court  or  judge  that  such  witness  or  witnesses  ought  not 
to  be  compelled  to  appear  in  court  and  testify,  the  court  or  judge  shall 
make  an  order  allowing  the  deposition  of  said  witness  or  witnesses  to  be 
taken.  Either  party  applying  for  an  order  to  take  the  deposition  as 
herein  provided,  shall  give  notice  to  the  adverse  attorney  of  record  of 
the  time  and  place  of  making  such  application,  at  least  fiive  days  before 
the  day  upon  which  the  same  is  to  be  made,  and  shall  state  the  name 
and  residence  of  each  witness  whose  deposition  is  desired.  The  appli- 
cation shall  state  the  name  and  residence  of  each  witness  whose  depo- 
sition is  desired,  and  what  is  expected  to  be  proven  b}-  each,  together 
with  the  reasons  why  such  witness  should  not  be  required  to  attend  and 
testify,  and  the  same  shall  be  verified  b}'  the  oath  of  some  part}"  in  in- 
terest, or  an  attorney"  of  record  in  the  cause,  and  in  all  cases  where  au 
order  is  made  by  the  court  or  judge  to  take  the  deposition  of  any  wit- 
ness or  witnesses,  the  time  and  places  of  taking  such  depositions  shall 
be  stated  in  said  order. 

Rule  V. 

Commission,  and  to  xohom  directed.  —  The  commission  to  take  de- 
positions of  any  witness  or  witnesses  may  be  directed  to  a  commissioner 
of  any  Circuit  Court  of  the  United  States,  or  to  any  person  qualified  to 
take  testimony  by  the  laws  of  the  State  or  Territory  in  which  the  same 
is  to  be  executed.  The  person  to  whom  the  same  shall  be  directed 
shall  be  named  therein,  and  the  place  of  his  residence  shall  be  given  in 
a  manner  that  he  may  be  easily  found.  "When  the  commission  shall  be 
directed  to  an  officer  of  the  State  or  Territory  in  which  it  may  be  exe- 
cuted, a  certificate  of  the  official  character  and  authority  of  such  officer 
from  some  court  or  other  proper  source,  shall  be  returned  with  it.     The 
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manner  of  certifying  and  returning  depositions  shall  be  as  provided  in 
the  laws  of  the  State  or  Territorj-  where  taken. 

Rule  VI. 

Depositions.,  how  opened  and  filed.  —  Either  part}'  may  give  five 
days'  notice  to  the  opposite  party  of  his  intention  to  apply  to  the  clerk 
to  open  and  file  depositions  which  have  been  returned  in  the  court,  and 
if  no  objections  shall  be  made  in  writing  within  the  time  specified,  such 
depositions  may  be  published  as  of  course.  Objections  which  may  be 
made  as  aforesaid  shall  be  set  down  for  hearing  before  a  judge  of  the 
court  on  like  notice. 

Rule  VII. 

Attorney  for  the  United  States.  —  The  attornej'  for  the  United 
States  for  this  court  shall  not  be  required  to  verif}-  b}-  oath  any  appli- 
cation or  motion  made  to  the  court  or  any  judge  thereof. 

Rule  VIII. 

Hide  as  to  Costs.  —  At  the  time  of  filing  a  petition,  all  parties  other 
than  the  United  States  are  required  to  make  a  deposit  with  the  clerk,  of 
such  sum  as  he  maj-  determine  to  be  necessary  to  pay  the  fees  of  the 
marshal  for  serving  a  copy  of  the  petition  and  citations. 

[seal.]  James  H.  Reeder,    Cleric. 

By  Thomas  B.  Baldwin,  Deputy. 


GENEKAL  ORDERS  IN  BANKRUPTCY.  1353 


IX. 

GENERAL   ORDERS   IN   BANKRUPTCY. 

In  pursuance  of  the  tenth  section  of  the  act  entitled  "  An  act  to 
establish  a  uniform  system  of  bankruptcy  throughout  the  United 
States,"  approved  March  2,  1867,  the  justices  of  the  Supreme  Court 
of  the  United  States  have  framed  the  following  general  orders,  which 
shall  constitute  the  rules  of  practice  and  procedure  in  bankruptcy  in 
the  district  courts  of  the  United  States. 

December  Term,  1871. 

The  general  orders  in  bankruptcy,  heretofore  established  by  this 
court,  are  so  amended  as  to  read  as  follows :  — 


DUTIES    OF    CLERKS    OF    DISTRICT   COURTS. 

The  clerks  of  the  several  district  courts  shall  enter  upon  each 
petition  in  bankruptcy  the  day,  and  the  hour  of  the  day,  upon  which 
the  same  shall  be  hied  ;  and  shall  also  make  a  similar  note  upon 
every  subsequent  paper  filed  with  them,  except  such  papers  as  have 
been  filed  before  the  register  and  so  indorsed  by  him  ;  and  the  papers 
in  each  case  shall  be  kept  in  a  file  by  themselves.  No  paper  shall  be 
taken  from  the  files  for  any  purpose  except  by  order  of  the  court. 
Every  paper  shall  have  indorsed  upon  it  a  brief  statement  of  its 
character.  The  clerks  shall  keep  a  docket,  in  which  the  cases  shall 
be  entered  and  numbered  in  the  order  in  which  they  are  commenced  ; 
and  the  number  of  each  case  shall  be  indorsed  on  every  paper.  The 
docket  shall  be  so  arranged  that  a  brief  memorandum  of  every 
proceeding  in  each  case  shall  be  entered  therein,  in  a  manner  con- 
venient for  reference,  and  shall  at  all  times  be  open  for  public 
inspection.  The  clerks  shall  also  keep  separate  minute-books  for 
the  record  of  proceedings  in  bankruptcy,  in  which  shall  be  entered  a 
minute  of  all  the  proceedings  in  each  case,  either  of  the  court  or  of  a 
register  of  the  court  under  their  respective  dates. 
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11. 

PROCESS. 

All  process,  summons,  and  subpoenas  shall  issue  out  of  the  court 
under  the  seal  thereof,  aud  be  tested  by  the  clerk  ;  and  blanks,  Avith 
the  signature  of  the  clerk  and  seal  of  the  court,  may,  upon  application, 
be  furnished  to  the  registers. 

III. 

APPEARANCE. 

Proceedings  in  bankruptcy  may  be  conducted  by  the  bankrupt  in 
person  in  his  own  behalf,  or  by  a  petitioning  or  opposing  creditor ; 
but  a  creditor  will  only  be  allowed  to  manage  before  the  court  his 
individual  interest.  Either  party  may  appear  and  conduct  the  pro- 
ceedings by  attorney,  who  shall  be  an  attorney  or  counsellor  author- 
ized to  practice  in  the  circuit  or  district  court.  The  name  of  the 
attorney  or  counsellor,  with  his  place  of  residence  and  business,  shall 
be  entered  upon  the  docket,  with  the  date  of  the  entry.  All  papers 
or  proceedings  offered  by  an  attorney  to  be  filed,  shall  be  indorsed  as 
above  required ;  and  orders  granted  on  motion  shall  contain  the  name 
of  the  party  or  attorney  making  the  motion.  Notices  and  orders 
which  are  not,  by  the  act  or  by  these  rules,  required  to  be  served  on 
the  party  personally,  may  be  served  upon  his  attorney. 

IV. 

COMMENCEMENT    OF    PROCEEDINGS. 

Upon  the  filing  of  a  petition  in  case  of  voluntary  bankruptcy,  or  as 
soon  as  any  adjudication  of  bankruptcy  is  made  upon  a  petition  filed 
in  case  of  involuntary  bankruptcy,  the  petition  shall  be  referred  to 
one  of  the  registers  in  such  manner  as  the  district  court  shall  direct, 
and  the  petitioner  shall  furnish  the  register  with  a  copy  of  the 
papers  in  the  case,  and  thereafter  all  the  proceedings  required  by  the 
act  shall  be  had  before  him,  except  such  as  are  required  by  the  act  to 
be  had  in  the  district  court,  or  by  special  order  of  the  district  judge, 
unless  some  other  register  is  directed  to  act  in  the  case. 

The  order  designating  the  register  to  act  upon  any  petition  shall 
name  a  day  upon  which  the  bankrupt  shall  attend  before  the 
register,  from  which  date  he  shall  be  subject  to  the  orders  of  the 
coart  in  all  matters  relating  to  his  bankruptcy,  and  may  receive  from 
the  register  a  protection  against  arrest,  to  continue  until  the  final 
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adjudication  on  his  application  for  a  discharge,  unless  suspended  or 
vacated  by  order  of  the  court. 

A  copy  of  the  order  shall  forthwith  be  sent  by  mail  to  the  register, 
or  be  delivered  to  him  personally,  by  the  clerk  or  other  officer  of  the 
court. 

y. 

REGISTERS. 

The  time  when  and  the  place  where  the  registers  shall  act  upon 
the  matters  arising  under  the  several  cases  referred  to  them,  shall  be 
fixed  by  special  order  of  the  district  court,  or  by  the  register  acting 
under  the  authority  of  a  general  order,  in  each  case  made  by  the 
district  court :  and  at  such  times  and  places  the  registers  may  per- 
form the  acts  which  they  are  empowered  to  do  by  the  act,  and 
conduct  proceedings  in  relation  to  the  following  matters,  when 
uncontested,  viz.  :  making  adjudication  of  bankruptcy  on  petition  of 
the  debtor;  directing,  unless  otherwise  ordered  by  the  court,  the 
newspapers  in  which  the  notice  shall  be  published  by  the  messenger ; 
administering  oaths  ;  receiving  the  surrender  of  a  bankrupt ;  grant- 
ing protection  thereon ;  giving  requisite  direction  for  notices,  ad- 
vertisements, and  other  ministerial  proceeding  ;  taking  proofs  of 
claims ;  ordering  payment  of  rates  and  taxes,  and  salary  or  wages  of 
persons  in  the  employment  of  the  assignee ;  ordering  amendments,  or 
inspection,  or  copies,  or  extracts  of  any  proceedings;  taking  ac- 
counts of  proceeds  of  securities  held  by  any  creditor ;  taking  evidence 
concerning  expenses  and  charges  against  the  bankrupt's  estate ; 
auditing  and  passing  accounts  of  assignees ;  proceedings  for  the 
declaration  and  payment  of  dividends,  and  taxing  costs  in  any  of 
the  proceedings,  all  of  which  shall  be  subject  to  the  control  of  the 
court. 

VI. 

DISPATCH    OF    BUSINESS. 

Every  register,  in  performing  the  duties  required  of  him  under  the 
act,  and  by  these  orders,  or  by  orders  of  the  district  court,  shall  use  all 
reasonable  dispatch,  and  shall  not  adjourn  the  business  but  for  good 
cause  shown.  Six  hours'  session  shall  constitute  a  day's  sitting  if  the 
business  requires ;  and  when  there  is  time  to  complete  the  proceedings 
in  progress  within  the  day,  the  party  obtaining  any  adjournment  or 
postponement  thereof  may  be  charged,  if  the  court  think  proper,  with 
all  the  costs  incurred  in  consequence  of  the  delay. 

VOL.  II.  —  43 
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VII. 

EXAMINATION    AND    FILING   OF    PAPERS. 

It  shall  be  the  duty  of  the  register  to  examine  the  bankrupt's  peti- 
tion and  schedules  filed  therewith,  and  to  certify  whether  the  same  are 
correct  in  form  ;  or,  if  deficient,  in  what  respect  they  are  so  ;  and  the 
court  may  allow  amendments  to  be  made  in  the  petition  and  schedules 
upon  the  application  of  the  petitioner,  upon  proper  cause  shown,  at 
any  time  prior  to  the  discharge  of  the  bankrupt.  The  register  shall 
indorse  upon  each  paper  filed  with  him  the  time  of  filing,  and  at  the 
close  of  the  last  examination  of  the  bankrupt,  the  register  having 
charge  of  the  ease  shall  file  all  the  papers  relating  thereto  in  the  office 
of  the  clerk  of  the  district  court,  and  these  papers,  together  with  those 
on  file  in  the  clerk's  office,  and  the  entries  in  the  minute-book,  shall 
constitute  the  record  in  each  case ;  and  the  clerk  shall  cause  the  papers 
in  each  case  to  be  bound  together. 


VIII. 

ORDERS    BY    THE    REGISTER. 

"Whenever  an  order  is  made  by  a  register  in  any  proceeding  in  which 
notice  is  required  to  be  given  to  either  party  before  the  order  can  be 
made,  the  fact  that  the  notice  was  given,  and  the  substance  of  the  evi- 
dence of  the  manner  in  which  it  was  given,  shall  be  recited  in  the  pre- 
amble to  the  order,  and  the  fact  also  stated  that  no  adverse  interest 
was  represented  at  the  time  and  place  appointed  for  the  hearing  of  the 
matter  upon  such  notice ;  and  whenever  an  order  is  made  where  ad- 
verse interests  are  represented  before  the  register,  the  fact  shall  be 
stated  that  the  opposing  parties  consented  thereto,  or  that  the  adverse 
interest  represented  made  no  opposition  to  the  granting  of  such 
order. 

IX. 

NOTIFICATION    TO   ASSIGNEE   OF    HIS    APPOINTMENT. 

It  shall  be  the  duty  of  the  register,  immediately  upon  the  appoint- 
ment of  an  assignee,  as  prescribed  in  sections  twelve  and  thirteen  of 
the  act  (should  he  not  be  present  at  such  meeting),  to  notify  him,  by 
personal  or  mail  service,  of  his  appointment ;  and  in  such  notification 
the  assignee  so  appointed  shall  be  required  to  give  notice  forthwith  to 
the  register  of  his  acceptance  or  rejection  of  the  trust. 
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X. 

TESTIMONY,    HOW   TAKEN. 

The  examination  of  witnesses  before  a  register  in  bankruptcy  may 
be  conducted  by  the  party  in  person  or  by  his  counsel  or  attorney,  and 
the  witnesses  shall  be  subject  to  examination  and  cross-examination, 
which  shall  be  had  in  conformity  with  the  mode  now  adopted  in 
courts  of  law.  The  depositions  upon  such  examination  shall  be  taken 
down  in  writing  by  the  register  in  the  form  of  narrative,  unless  he  de- 
termines that  the  examination  shall  be  by  question  and  answer  in 
special  instances,  and  when  completed  shall  be  read  over  to  the  wit- 
ness and  signed  by  him  in  the  presence  of  the  register.  Any  question 
or  questions  which  may  be  objected  to  shall  be  noted  by  the  register 
upon  the  deposition,  but  he  shall  not  have  power  to  decide  on  the 
competency,  materiality,  or  relevancy  of  the  question ;  and  the  court 
shall  have  power  to  deal  with  the  costs  of  incompetent,  immaterial,  or 
irrelevant  depositions,  or  parts  of  them,  as  may  be  just.  In  case  of 
refusal  of  a  witness  to  attend,  or  to  testify  before  a  register,  the  same 
proceedings  may  be  had  as  are  now  authorized  with  respect  to  wit- 
nesses to  be  produced  on  examination  before  an  examiner  of  any  of 
the  courts  of  the  United  States  on  written  interrogatories. 

XI. 

MINUTES    BEFORE    REGISTER,    FILING,    ETC. 

A  memorandum  made  of  each  act  performed  by  a  register  shall  be 
in  suitable  form  to  be  entered  upon  the  minute-book  of  the  court,  and 
shall  be  forwarded  to  the  clerk  of  the  court  not  later  than  by  mail  the 
next  day  after  the  act  has  been  performed.  Whenever  an  issue  is 
raised  before  the  register  in  any  proceedings,  either  of  fact  or  law,  he 
shall  cause  the  same  to  be  stated  in  writing  in  the  manner  required  by 
the  fourth  and  sixth  sections  of  the  act,  and  certify  the  same  forth- 
with to  the  district  judge  for  his  decision.  The  pendency  of  the  issue 
undecided  before  a  judge  shall  not  necessarily  suspend  or  delay  other 
proceedings  before  the  register  or  court  in  the  case. 

XII. 

ACCOUNTS    FOR    SERVICES    OP    REGISTER   AND    MARSHAL. 

Every  register  shall  keep  an  accurate  account  of  his  travelling  and 
incidental  expenses,  and  those  of  any  clerk  or  other  officer  attending 
hira  in  the  performance  of  his  duties  in  any  case  or  number  of  cases 
which  may  be  referred  tp  him ;  and  shall  make  return  of  the  same 
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under  oath,  with  proper  vouchers  (when  vouchers  can  be  procured), 
on  the  first  Tuesday  in  each  month ;  and  the  marshal  shall  make  his 
return,  under  oath,  of  his  actual  and  necessary  expenses  in  the  service 
of  every  warrant  addressed  to  him,  and  for  custody  of  property,  publi- 
cation of  notices  and  otlier  services,  and  other  actual  and  necessary  ex- 
penses paid  by  him,  with  vouchers  therefor  whenever  practicable,  and 
also  with  a  statement  that  the  amounts  charged  by  him  are  just  and 
reasonable. 

XITI. 

MARSHAL   AS    MESSENGER. 

It  shall  be  the  duty  of  the  marshal  as  messenger  to  take  possession 
of  the  property  of  the  bankrupt,  and  to  prepare,  within  three  days 
from  the  time  of  taking  such  possession,  a  complete  inventory  of  all 
the  property,  and  to  return  it  as  soon  as  completed.  The  day  of  filing 
the  petition  and  the  value  of  the  assets  as  appearing  in  schedule  B  shall 
be  stated.  The  time  for  making  the  inventory  and  return  may  be  en- 
larged, under  proper  circumstances,  by  special  order  of  the  district 
court :  [Provided,  however,  That  if  any  goods  or  effects  so  taken  into 
possession  as  the  property  of  the  bankrupt  shall  be  claimed  by  or  in 
behalf  of  any  other  person,  the  marshal  shall  forthwith  notify  the  pe- 
titioning creditor  of  such  claim,  and  may,  within  five  days  after  so 
giving  notice  of  such  claim,  deliver  them  to  the  claimant  or  his  agent 
unless  the  petitioning  creditor  or  party  at  whose  instance  possession 
is  taken  shall,  by  bond  with  sufi&cient  sureties,  to  be  approved  by  the 
marshal,  indemnify  the  marshal  for  the  taking  and  detention  of  such 
goods  and  effects,  and  the  expenses  of  defending  against  all  claims 
thereto  ;  and,  in  case  of  such  indemnity,  the  marshal  shall  retain  pos- 
session of  such  goods  and  effects,  and  proceed  in  relation  thereto  as  if 
no  such  claim  had  been  made  :  And  provided  further,  That  in  case  the 
petitioning  creditor  claims  that  any  property  not  in  the  possession  of 
the  bankrupt  belongs  to  him,  and  should  be  taken  by  the  marshal,  the 
marshal  shall  not  be  bound  to  take  possession  of  the  same,  unless  in- 
demnified in  like  manner.]  He  shall  also,  in  case  the  bankrupt  is 
absent  or  cannot  be  found,  prepare  a  schedule  of  the  names  and 
residences  of  his  creditors,  and  the  amount  due  to  each,  fi-om  the 
books  or  other  papers  of  the  bankrupt  that  may  be  seized  by  him 
under  his  warrant,  and  from  any  other  sources  of  information  ;  but  all 
statements  upon  which  his  return  shall  be  made  shall  be  in  writing, 
and  sworn  to  by  the  parties  making  them,  before  one  of  the  registers 
in  bankruptcy  of  the  court,  or  a  commissioner  of  the  courts  of  the 
United  States.  In  cases  of  voluntary  bankruptcy,  the  marshal  may 
appoint  special  deputies  to  act,  as  he  may  designate,  in  one  or  more 
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cases,  as  messengers,  for  the  purpose  of  causing  the  notices  to  be  pub- 
lished and  served  as  required  in  the  eleventli  section  of  the  act,  and 
for  no  other  purpose.  In  giving  the  notices  required  by  the  third 
subdivision  of  the  eleventh  section  of  the  act,  it  shall  be  sufficient  to 
give  the  names,  residences,  and  the  amount  of  the  debts  (in  figures) 
due  the  several  creditors,  so  far  as  known,  and  no  more. 

XIV. 

PETITIONS     AND     AMENDMENTS. 

All  petitions,  and  the  schedules  filed  therewith,  shall  be  printed  or 
written  out  plainly,  and  without  abbreviation  or  interlineation,  except 
where  such  abbreviation  and  interlineation  may  be  for  the  purpose  of 
reference ;  and  whenever  any  amendments  are  allowed,  they  shall  be 
written  and  signed  by  the  petitioner  on  a  separate  paper,  in  the  same 
manner  as  the  original  schedules  were  signed  and  verified  ;  and  if  the 
amendments  are  made  to  different  schedules,  the  amendments  to  each 
schedule  shall  be  made  separately,  with  proper  reference  to  the  schedule 
proposed  to  be  amended,  and  each  amendment  shall  be  verified  by  the 
oath  of  the  petitioner  in  the  same  manner  as  the  original  schedules. 

XV. 

PRIORITY   OF    ACTIONS    (INVOLUNTARY   BANKRUPTCY). 

Whene\er  two  or  more  petitions  shall  be  filed  by  creditors  against  a 
common  debtor,  alleging  separate  acts  of  bankruptcy  committed  by  said 
debtor  on  different  days  within  six  months  prior  to  the  filing  of  said 
petitions,  and  the  debtor  shall  appear  and  show  cause  against  an  adju- 
dication of  bankruptcy  against  him  on  the  petitions,  that  petition  shall 
be  heard  and  tried  which  alleges  the  commission  of  the  earliest  act  of 
bankruptcy  ;  and  in  case  the  several  acts  of  bankruptcy  are  alleged  in 
the  different  petitions  to  have  been  committed  on  the  same  day,  the 
court  before  which  the  same  are  pending  may  order  them  to  be  con- 
solidated, and  proceed  to  a  hearing  as  upon  one  petition  ;  and  if  an 
adjudication  of  bankruptcy  be  made  upon  either  petition,  or  for  the 
commission  of  a  single  act  of  bankruptcy,  it  shall  not  be  necessary  to 
proceed  to  a  hearing  upon  the  remaining  petitions,  unless  proceedings 
be  taken  by  the  debtor  for  the  purpose  of  causing  such  adjudication  to 
be  annulled  or  vacated. 

XVI. 

PILING    PETITIONS    IN    DIFFERENT    DISTRICTS. 

In  case  two  or  more  petitions  shall  be  filed  against  the  same  indl' 
vidual  in  different  districts,  the  first  hearing  shall  be  had  in  the  dis* 
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trict  in  which  the  debtor  has  his  domicile,  and  such  petition  may  be 
amended  by  inserting  an  allegation  of  an  act  of  bankruptcy  committed 
at  an  earlier  date  than  that  first  alleged,  if  such  earlier  act  is  charged 
in  either  of  the  other  petitions ;  and  in  case  of  two  or  more  petitions 
against  the  same  firm  in  different  courts,  each  having  jurisdiction 
over  the  case,  the  petition  first  filed  shall  be  first  heard,  and  may  be 
amended  by  the  insertion  of  an  allegation  of  an  earlier  act  of  bank- 
ruptcy than  the  first  alleged,  if  such  earlier  act  is  charged  in  either  of 
the  other  petitions,  and,  in  either  case,  the  proceedings  upon  the  other 
petitions  may  be  stayed  until  an  adjudication  is  made  upon  the  peti- 
tion first  heard;  and  the  court  which  makes  the  first  adjudication  of 
bankruptcy  shall  retain  jurisdiction  over  all  proceedings  therein  until 
the  same  shall  be  closed.  In  case  two  or  more  petitions  for  adjudi- 
cation of  bankruptcy  shall  be  filed  in  different  districts  by  different 
members  of  the  same  copartnership  for  an  adjudication  of  the  bank- 
ruptcy of  said  copartnership,  the  court  in  which  the  petition  is  first 
filed  having  jurisdiction  shall  take  and  retain  jurisdiction  over  all 
proceedings  in  such  bankruptcy  until  the  same  shall  be  closed ;  and  if 
such  petitions  shall  be  filed  in  the  same  district,  action  shall  be  first 
had  upon  the  one  fii-st  filed. 

XVII. 

CONCERNING  REDEMPTIONS   OP  PROPERTY   AND   COMPOUNDING  CLAIMS. 

Whenever  it  may  be  deemed  for  the  benefit  of  the  estate  of  a  bank- 
rupt to  redeem  and  discharge  any  mortgage  or  other  pledge,  or  de- 
posit, or  lien  upon  any  property,  real  or  personal,  or  to  relieve  said 
property  from  any  conditional  contract,  and  to  tender  performance  of 
the  conditions  thereof,  or  to  compound  any  debts  or  other  claims  or 
securities  due  or  belonging  to  the  estate  of  the  bankrupt,  the  assignee, 
or  the  bankrupt,  or  any  creditor  who  has  proved  his  debt,  may  file  his 
petition  therefor  in  the  office  of  the  clerk  of  the  district  court ;  and 
thereupon  the  court  shall  appoint  a  suitable  time  and  place  for  the 
hearing  thereof,  notice  of  which  shall  be  given  in  some  newspaper,  to 
be  designated  by  the  court,  at  least  ten  days  before  the  hearing,  so 
that  all  creditors  and  other  persons  interested,  may  appear  and  show 
cause,  if  any  they  have,  why  an  order  should  not  be  passed  by  the 
court  upon  the  petition  authorizing  such  act  on  the  part  of  the 
assignee. 

XVIII. 

PROCEEDINGS    IN    CASE    OF    COPARTNERSHIPS. 

In  case  one  or  more  members  of  a  copartnership  refuse  to  join  in  a 
petition  to  have  the  firm  declared  bankrupt,  the  parties  refusing  shall 
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be  entitled  to  resist  the  prayer  of  the  petition  in  the  same  manner 
as  if  the  petition  had  been  filed  by  a  creditor  of  the  partnership,  and 
notice  of  the  filing  of  the  petition  shall  be  given  to  him  in  the  same 
manner  as  provided  by  law  and  by  these  rules  in  the  case  of  a  debtor 
petitioned  against ;  and  he  shall  have  the  right  to  appear  at  the  time 
fixed  by  the  court  for  the  hearing  of  the  petition,  and  to  make  proof, 
if  he  can,  that  the  copartnership  is  not  insolvent,  or  has  not  committed 
an  act  of  bankruptcy,  and  to  take  all  other  defenses  which  any  debtor 
proceeded  against  is  entitled  to  take  by  the  provisions  of  the  act; 
and  in  case  an  adjudication  of  bankruptcy  is  made  upon  the  petition, 
such  copartner  shall  be  required  to  furnish  to  the  marshal,  as  messen- 
ger, a  schedule  of  his  debts  and  an  inventory  of  his  property,  in  the 
same  manner  as  is  required  by  the  act  in  cases  of  debtors  against  whom 
adjudication  of  bankruptcy  shall  be  made. 

XIX. 

DUTIES    OF    ASSIGNEES. 

The  assignee  shall,  immediately  on  entering  upon  his  duties  pre- 
pare a  complete  inventory  of  all  the  property  of  the  bankrupt  that 
comes  into  his  possession ;  and  all  sales  of  the  same  shall  be  by  pub- 
lic auction,  unless  otherwise  ordered  by  the  court.  Every  assignee 
shall  keep  full,  exact,  and  regular  books  of  account  of  all  receipts, 
payments,  and  expenditures  of  money  by  him,  and  shall  make  report 
to  the  court,  within  twenty  days  after  receiving  the  deed  of  assign- 
ment, of  the  articles  set  off  to  the  bankrupt  by  him,  according  to  the 
provisions  of  the  fourteenth  section  of  the  act,  with  the  estimated 
value  of  each  article,  and  any  creditor  may  take  exceptions  to  the 
determination  of  the  assignee  within  twenty  days  after  the  filing  of 
the  report.  The  register  may  require  the  exceptions  to  be  argued  be- 
fore him,  and  shall  certify  them  to  the  court  for  final  determination 
at  the  request  of  either  party.  At  the  expiration  of  three  months  from 
the  date  of  the  adjudication  of  bankruptcy,  the  assignee  shall  file 
with  the  register  a  report,  which  shall  exhibit  just  and  true  accounts 
of  all  his  receipts  and  payments,  verified  by  his  oath ;  and  he  shall  also 
file  at  the  same  time  a  statement  of  the  whole  estate  of  the  bank- 
rupt as  then  ascertained,  of  the  property  recovered  and  of  the  prop- 
erty outstanding,  specifying  the  cause  of  its  being  outstanding,  and 
also  what  debts  or  claims  are  yet  undetermined.  The  register  may, 
if  he  shall  judge  it  expedient,  order  that  the  second  general  meeting 
of  creditors  be  called.  Similar  reports  and  statements  shall  be  made, 
and  similar  proceedings  had  thereon,  at  the  expiration  of  each  suc- 
cessive period  of  three  months.     The  substance  of  each  monthly  re- 
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turn  of  the  assignee  shall  be  sent  by  the  register  to  any  creditor  who 
shall  request  it  and  pay  the  fee  provided  for  notices  to  creditors.  In 
case  the  assignee  shall  neglect  to  file  any  report  or  statement  which 
it  is  made  his  duty  to  file  or  make  by  the  bankrupt  act,  or  any  gen- 
eral order  in  bankruptcy,  within  five  days  after  the  same  shall  be  due, 
it  shall  be  the  duty  of  the  register  to  make  an  order  requiring  the 
assignee  to  show  cause  before  the  court,  at  a  time  specified  in  the 
order,  why  he  should  not  be  removed  from  office.  The  register  shall 
cause  a  copy  of  the  order  to  be  served  upon  the  assignee  at  least  seven 
days  before  the  time  fixed  for  the  hearing,  and  proof  of  the  service 
thereof  to  be  delivered  to  the  clerli. 

XX. 

COMPOSITION    WITH    CREDITORS    (ARBITRATION.) 

Whenever  an  assignee  shall  make  application  to  the  court  for  au- 
thority to  submit  a  controversy,  arising  in  the  settlement  of  demands 
against  the  bankrupt's  estate,  or  of  debts  due  to  it,  to  the  determina- 
tion of  arbitrators,  or  for  authority  to  compound  and  settle  such 
controversy  by  agreement  with  the  other  party,  the  subject-matter  of 
the  controversy  and  the  reasons  why  the  assignee  thinks  it  proper 
and  most  for  the  interest  of  .the  creditors  that  it  should  be  settled  by 
arbitration  or  otherwise,  shall  be  set  forth  clearly  and  distinctly  in 
the  application ;  and  the  court,  upon  examination  of  the  same,  may 
immediately  proceed  to  take  testimony  and  make  an  order  thereon,  or 
may  direct  the  assignee  to  give  notice  of  the  application,  either  by 
publication  or  by  mail,  or  both,  to  the  creditors  who  have  proved 
their  claims,  to  appear  and  show  cause,  on  a  day  to  be  named  in  the 
order  and  notice,  why  the  application  should  not  be  granted,  and  may 
make  such  order  thereon  as  may  be  just  and  proper. 

XXI. 

DISPOSAL   OF    PROPERTY    BY    ASSIGNEE. 

In  making  sales  of  personal  property  the  assignee  shall  give  at  least 
ten  days'  notice  of  the  time  and  place  of  the  sale,  and  of  the  articles 
to  be  sold,  by  advertisement  in  one  or  more  newspapers,  to  be  desig- 
nated by  the  court  or  by  a  register,  and  by  posted  handbills  or  other- 
wise, as  he  may  think  best  for  the  interest  of  the  estate,  or  as  the 
court  may  order,  and  he  shall  give  like  notice  of  the  sale  of  any  real 
estate  at  least  twenty  days  before  such  sale.  Upon  his  application 
to  the  court,  and  for  good  cause  shown,  the  assignee  may  be  author- 
ized to  sell  any  specified  portion  of  the  bankrupt's  estate  at  private 
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sale ;  in  which  case  he  shall  keep  an  accurate  account  of  each  article 
sold,  and  the  price  received  therefor,  and  to  whom  sold ;  which  account 
he  shall  file  with  his  report,  at  the  first  meeting  of  creditors  after  the 
sale.  The  court,  by  order  in  special  cases,  may  dispense  with  news- 
paper and  handbill  advertisements.  In  making  sale  of  the  franchise 
of  a  corporation,  it  may  be  offered  in  fractional  parts  or  in  certain 
numbers  of  shares,  corresponding  to  the  number  of  shares  in  the 
bankrupt  corporation.  And  in  making  the  sale  of  the  real  estate  of 
a  bankrupt,  the  assignee  shall,  unless  otherwise  ordered  by  the  court, 
offer  the  same  in  lots  or  parcels,  if  it  exists  in  separate  parcels,  in  such 
manner  as  may  be  for  the  interest  of  the  creditors  of  the  estate. 

XXII. 

PERISHABLE    PROPERTY. 

In  all  cases  where  goods  or  other  articles  come  into  possession  of 
the  messenger  or  assignee  which  are  perishable,  or  liable  to  deterio- 
ration in  value,  the  court  may,  upon  application,  in  its  discretion, 
order  the  same  to  be  sold,  and  the  proceeds  deposited  in  court. 

XXIII. 

SERVICE   OF    NOTICE. 

The  notice  provided  by  the  eighteenth  section  of  the  act  shall  be 
served  by  the  marshal  or  his  deputy,  and  notices  to  the  creditors  of 
the  time  and  place  of  meeting  provided  by  the  section  shall  be  given 
through  the  mail  by  letter,  signed  by  the  clerk  of  the  court. 

Every  envelope  containing  a  notice  sent  by  the  clerk  or  messenger 
shall  have  printed  on  it  a  direction  to  the  postmaster  at  the  place  to 
which  it  is  sent,  to  return  the  same  within  ten  days  unless  called  for. 


XXIV. 

OPPOSITION   TO    DISCHARGE. 

A  creditor  opposing  the  application  of  a  bankrupt  for  discharge 
shall  enter  his  appearance  in  opposition  thereto  on  the  day  when  the 
creditors  are  required  to  show  cause,  and  shall  file  his  specification 
of  the  grounds  of  his  opposition,  in  writing,  within  ten  daj^s  there- 
after, unless  the  time  shall  be  enlarged  by  order  of  the  district  court 
in  the  case,  and  the  court  shall  thereupon  make  an  order  as  to  the 
entry  of  said  case  for  trial  on  the  docket  of  the  district  court,  and  the 
time  within  which  the  same  shall  be  heard  and  decided. 
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XXV. 

SECOND    AND    THIRD    MEETING    OF    CREDITORS. 

Whenerer  any  bankrupt  shall  apply  for  his  discharge,  within  three 
months  from  the  .date  of  his  being  adjudged  a  bankrupt,  under  the 
provisions  of  the  twenty-ninth  section  of  the  act,  the  court  may  direct 
that  the  second  and  third  meetings  of  creditors  of  said  bankrupt 
required  by  the  twenty-seventh  and  twenty-eighth  sections  of  said 
act  shall  be  had  on  the  day  which  may  be  fixed  in  the  order  of  notice 
for  the  creditors  to  appear  and  show  cause  why  a  discharge  should  not 
be  granted  such  bankrupt ;  and  the  notices  of  such  meeting  shall  be 
sufficient  if  it  be  added  to  the  notice  to  show  cause,  that  the  second 
and  third  meetings  of  said  creditors  shall  be  had  before  the  register 
upon  the  same  day  that  cause  may  be  shown  against  the  discharge, 
or  upon  some  previous  days  or  day. 

XXVI. 

APPEALS. 

Appeals  in  equity  from  the  district  to  the  circuit  court,  and  from 
the  circuit  to  the  Supreme  Court  of  the  United  States,  shall  be  regu- 
lated by  the  rules  governing  appeals  in  equity  in  the  courts  of  the 
United  States.  Any  supposed  creditor  who  takes  an  appeal  to  the 
circuit  court  from  the  decision  of  the  district  court  rejecting  his 
claim,  in  whole  or  in  part,  according  to  the  provisions  of  the  eighth 
section  of  the  act,  shall  give  notice  of  his  intention  to  enter  the 
appeal  within  ten  days  from  the  entry  of  the  final  decision  of  the 
district  court  upon  his  claim  ;  and  he  shall  file  his  appeal  in  the  clerk's 
office  of  the  circuit  court  within  ten  days  thereafter,  setting  forth  a 
statement  in  writing  of  his  claim  in  the  manner  prescribed  by  said 
section ;  and  the  assignee  shall  plead  or  answer  thereto  in  like  man- 
ner within  ten  days  after  the  statement  shall  be  filed.  Every  issue 
thereon  shall  be  made  up  in  the  court,  and  the  cause  placed  upon  the 
docket  thereof,  and  shall  be  heard  and  decided  in  the  same  manner 
as  other  actions  at  law. 

XXVII. 

IMPRISONED    DEBTOR. 

If  at  the  time  of  preferring  his  petition,  the  debtor  shall  be  im- 
prisoned, the  court,  upon  his  application,  may  order  him  to  be  pro- 
duced upon  habeas  corpus  by  the  jailer,  or  any  officer  in  whose  custody 
he  may  be,  before  tlie  register,  for  the  purpose  of  testifying  in  any 
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matter  relating  to  his  bankruptcy ;  and  if  committed  after  the  filing 
of  his  petition  upon  process  in  any  civil  action  founded  upon  a  claim 
provable  in  bankruptcy,  tlie  court  may,  upon  like  application,  dis- 
charge him  from  such  imprisonment.  If  the  petitioner,  during  the 
pendency  of  the  proceedings  in  bankruptcy,  be  arrested  or  imprisoned 
upon  process  in  any  civil  action,  the  district  court,  upon  his  applica- 
tion, may  issue  a  writ  of  habeas  corjms  to  bring  him  before  the  court,  to 
ascertain  whether  such  process  has  been  issued  for  the  collection  of 
any  claim  provable  in  bankruptcy,  and,  if  so  provable,  he  shall  be  dis- 
cliarged ;  if  not,  he  shall  be  remanded  to  the  custody  in  which  he 
may  laAvfully  be.  Before  granting  the  order  for  discharge,  the  court 
shall  cause  notice  to  be  served  upon  the  creditor,  or  his  attorney,  so 
as  to  give  him  an  opportunity  of  appearing  and  being  heard  before 
the  granting  of  the  order. 

XXVIII. 

DEPOSIT    AND    PAYMENT    OF    MONEYS. 

The  district  court  in  each  district  shall  designate  certain  national 
banks,  if  there  are  any  within  the  judicial  district,  or  if  there  are 
none,  then  some  other  safe  depository,  in  which  all  moneys  received 
by  assignees  or  paid  into  court  in  the  course  of  any  proceedings  in 
bankruptcy  shall  be  deposited  ;  and  every  assignee  and  the  clerk  of 
said  court  shall  deposit  all  sums  received  by  them,  severally,  on  ac- 
count of  any  bankrupt's  estate,  in  one  designated  depository ;  and 
every  clerk  shall  make  a  report  to  the  court  of  the  funds  received  by 
him,  and  of  deposits  made  by  him,  on  the  first  Monday  of  every 
month.  On  the  first  day  of  each  month,  the  assignee  shall  file  a 
report  with  the  register,  stating  whether  any  collections,  deposits,  or 
payments  have  been  made  by  him  during  the  preceding  month,  and  if 
any,  he  shall  state  the  gross  amount  of  each.  The  register  shall 
enter  such  reports  upon  a  book  to  be  kept  by  him  for  that  purpose,  in 
which  a  separate  account  shall  be  kept  with  each  estate ;  and  he  shall 
also  enter  therein  the  amount,  the  date,  and  the  expressed  purpose  of 
each  check  countersigned  by  him.  No  moneys  so  deposited  shall  be 
draAvu  from  such  depository  unless  upon  a  check,  or  warrant,  signed 
by  the  clerk  of  the  court,  or  by  an  assignee,  and  countersigned  by  the 
judge  of  the  court,  or  one  of  the  registers  designated  for  that  pur- 
pose, stating  the  date,  the  sum,  and  the  account  for  which  it  is  drawn ; 
and  an  entry  of  the  substance  of  such  check  or  warrant,  with  the 
date  thereof,  the  sum  drawn  for,  and  the  account  for  which  it  is 
drawn,  shall  be  forthwith  made  in  a  book  kept  for  that  purpose  by 
the  assignee  or  the  clerk  ;  and  all  checks  and  drafts  shall  be  entered 
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iu  the  order  of  time  in  which  they  are  drawn,  and  shall  be  numbered 
in  the  case  of  each  estate.  A  copy  of  this  rule  shall  be  furnished  to 
the  depository  so  designated,  and  also  the  name  of  any  register  au- 
thorized to  countersign  said  checks. 

XXIX. 

PREPAYMENT    OR   SECURITY   OF    FEES. 

The  fees  of  the  register,  marshal,  and  clerk  shall  be  paid  or  secured 
in  all  cases  before  they  shall  be  compelled  to  perform  the  duties  re- 
quired of  them  by  the  parties  requiring  such  service  ;  and  in  the  case 
of  witnesses  their  fees  shall  be  tendered  or  paid  at  the  time  of  the 
service  of  the  summons  or  subpoena,  and  shall  include  their  travelling 
expenses  to  and  from  the  place  at  which  they  may  be  summoned  to 
attend.  The  court  may  order  the  whole,  or  such  portion  of  the  fees 
and  costs  in  each  case  to  be  paid  out  of  the  fund  in  court  in  such  case 
as  shall  seem  just. 

The  funds  deposited  with  the  register,  marshal,  and  clerk  shall,  in 
all  cases  where  they  come  out  of  the  bankrupt's  estate,  be  considered 
as  a  part  of  such  estate,  and  the  assignee  shall  be  charged  therewith, 
and  shall  not  be  allowed  for  any  disbursements  therefrom,  except 
upon  the  production  of  proper  vouchers  from  such  officers,  respect- 
ively, given  after  the  due  allowance  of  their  respective  bills. 

XXX. 

AS    TO    FEES    AND    COSTS. 

In  addition  to  the  fees  expressly  allowed  by  the  bankrupt  act,  there 
shall  be  allowed  the  following  :  To  the  clerks  :  For  every  copy  of  any 
paper  in  proceedings  in  bankruptcy,  twenty-five  cents  for  certifying 
the  same,  and  ten  cents  in  addition  for  each  folio  of  one  hundred 
words.  For  each  notice  required  to  be  sent  by  mail,  when  signed  by 
the  clerk,  ten  cents  ;  to  be  prepaid  by  the  party  required  to  give  the 
notice. 

To  the  registers  :  Affidavits  to  any  petition,  schedule,  or  other  pro- 
ceedings in  bankruptcy,  except  proof  of  debt  by  a  creditor  or  his 
agent,  for  each  oath  and  certifying  the  same,  twenty-five  cents. 

For  examining  petition  and  schedules  and  certifying  to  their  cor- 
rectness three  dollars. 

For  notification  to  assignee  of  his  appointment,  fifty  cents.  For 
assignment  of  bankrupt's  effects,  one  dollar.  For  order  to  assignee 
directing  publication  of  his  appointment,  fifty  cents.  For  order  of 
examination  of  the  bankrupt  or  his  wife,  one  dollar. 
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Summons  or  subpcena  for  witness,  twenty-five  cents.  For  taking 
examination  of  bankrupt  or  his  wife,  or  any  witness,  under  section 
twenty-six,  and  for  each  examination  in  proof  of  debt  under  section 
twenty-two,  twenty  cents  for  eaeli  folio,  and  one  dollar  for  each  hour 
actually  engaged ;  and  for  certifying  each  affidavit  or  deposition  in 
proof  of  debt  as  satisfactory,  twenty-five  cents. 

The  fees  paid  by  creditors  for  establishing  their  debts  as  above, 
shall  be  entitled  to  priority  of  payment  under  section  twenty-eight. 

For  computation  of  dividends,  five  dollars,  and  ten  cents  for  each 
creditor  to  whom  a  dividend  is  declared.  For  every  certificate  of 
question  to  the  district  court  or  judge,  under  the  fourth  and  sixth. 
sections  of  the  act,  one  dollar,  which  may  be  increased  in  any  case  by 
order  of  the  judge. 

When  the  proceedings  are  not  conducted  in  the  usual  office  of  the 
register,  the  travelling  and  incidental  expenses  of  the  register,  and  of 
any  clerk  or  other  officer  attending  him,  shall  be  allowed,  and  five 
dollars  for  each  day  employed  in  going,  attending,  and  returning,  and 
such  expenses  and  fees  shall  be  apportioned  among  the  cases  as  pro- 
vided in  section  five. 

No  other  allowance  shall  be  made  for  clerk-hire. 

For  each  notice  which  the  register  may  be  required  to  send  to  cred- 
itors, fifteen  cents,  which  shall  include  postage  and  stationery. 

For  each  memorandum  sent  by  the  register  to  the  clerk,  ten  cents 
for  each  folio,  and  fifteen  cents  for  the  certificate. 

No  fees  shall  be  allowed  to  the  register  exeept  those  hereinbefore 
enumerated. 

The  fifty  dollars  deposited,  under  rule  forty-seven,  with  the  clerk 
for  the  register,  shall  be  delivered  by  the  clevk  to  the  register  to 
whom  the  case  is  referred. 

Ten  days  before  the  day  fixed  for  the  consideration  of  the  as- 
signee's final  account,  or  at  any  other  time  fixed  by  the  court  on  its 
own  motion,  or  on  the  application  of  any  person  interested,  the  clerk, 
marshal,  and  register  shall  file  with  a  master  commissioner  of  the 
court,  or  some  other  fit  person  who  shall  be  appointed  by  the  court 
for  that  purpose  as  a  standing  auditor,  a  statement  of  fees,  including 
prospective  fees  for  final  distribution,  which  shall  exhibit,  by  items, 
each  service  and  the  fee  charged  for  it,  and  the  amount  received. 
Said  auditor  shall  tax  each  fee-bill,  allowing  none  but  such  as  are 
provided  for  by  the  statute  or  by  these  rules,  which  taxation  shall  be 
conclusive,  reserving  to  the  party  interested  exceptions  to  the  report, 
which  shall  be  decided  by  the  court. 

The  reasonable  compensation  of  the  master  or  auditor  for  taxing 
these  fee-bills,  not  exceeding  ten  dollars  in  any  one  case  of  bank- 
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ruptey,  shall  be  paid  out  of  any  funds  in  the  hands  of  the  assignee, 
and  if  there  be  no  such  funds,  by  the  clerk,  marshal,  and  register,  in 
proportion  to  the  amount  of  their  bills  so  taxed  and  allowed. 

Any  money  received  by  either  of  the  officers  mentioned  in  excess 
of  lawful  fees  or  compensation,  shall  be  ordered  by  the  judge  to  be 
paid  into  court,  and  such  order  may  be  enforced,  if  necessary,  by 
attachment  as  for  contempt. 

No  bankrupt's  discharge  shall  be  refused  or  delayed  by  reason  of 
the  non-payment  of  any  fees  except  the  fee  for  his  certificate  of 
discharge. 

XXXI. 

COSTS    IN   CONTESTED    ADJUDICATIONS. 

In  cases  of  involuntary  bankruptcy,  where  the  debtor  resists  an 
adjudication,  and  the  court,  after  hearing,  shall  adjudge  the  debtor  a 
bankrupt,  the  petitioning  creditor  shall  recover,  to  be  paid  out  of  the 
fund,  the  same  costs  that  are  allowed  by  law  to  a  party  recovering  in 
a  suit  in  equity ;  and  in  case  the  petition  shall  be  dismissed,  the 
debtor  may  recover  like  costs  from  the  petitioner. 

XXXII. 

AS    TO    FORMS    AND    SCHEDULES. 

The  several  forms  specified  in  the  schedules  annexed  to  these 
orders  for  the  several  purposes  therein  stated  shall  be  observed  and 
used,  with  such  alterations  as  may  be  necessary  to  suit  the  circum- 
stances of  any  particular  case.  In  all  cases  where,  by  the  provisions 
of  the  act,  a  special  order  is  required  to  be  made  in  any  proceeding, 
or  in  any  case  instituted  under  the  act  in  a  district  court  of  the 
United  States,  such  order  shall  be  framed  by  the  court  to  suit  the 
circumstances  of  the  particular  case ;  and  the  forms  hereby  pre- 
scribed shall  be  followed  as  nearly  as  may  be,  and  so  far  as  the  same 
are  applicable  to  the  circumstances  requiring  such  special  order.  In 
proceedings  in  equity,  instituted  for  the  purpose  of  carrying  into 
effect  the  provisions  of  the  act,  or  for  enforcing  the  rights  and  reme- 
dies given  by  it,  the  rules  of  equity  practice  established  by  the  Su- 
preme Court  of  the  United  States  shall  be  followed  as  nearly  as  may 
be.  In  proceedings  at  law,  instituted  for  the  same  purpose,  the  rules 
of  the  circuit  court  regulating  the  practice  and  procedure  in  cases  at 
law  shall  be  followed  as  nearly  as  may  be.  But  the  court,  as  the 
judge  thereof,  may,  by  special  rule  in  any  case,  vary  the  time  allowed 
for  return  of  process,  for  appearance  and  pleading,  and  for  taking 
testimony  and  publication,  and  may  otherwise  modify  the  rules  for 
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the  preparation  of  any  particular  case  so  as  to  facilitate  a  speedy- 
hearing. 

XXXIII. 

OMISSIONS    AND    AMENDMENTS. 

Whenever  a  debtor  shall  omit  to  state  in  the  schedules  annexed  to 
his  petition  any  of  the  facts  required  to  be  stated  concerning  his  debts 
or  his  i^roperty,  he  shall  state,  either  in  its  appropriate  place  in  the 
schedules  or  in  a  separate  affidavit  to  be  filed  with  the  petition,  the 
reason  for  the  omission,  with  such  particularity  as  will  enable  the 
court  to  determine  whether  to  admit  the  schedules  as  sufficient,  or  to 
require  the  debtor  to  make  further  efforts  to  complete  the  same  ac- 
cording to  the  requirements  of  the  law  ;  and  in  making  any  applica- 
tion for  amendment  to  the  schedules,  the  debtor  shall  state  under 
oath  the  substance  of  the  matters  proposed  to  be  included  in  the 
amendment,  and  the  reasons  why  the  same  had  not  been  incorporated 
in  his  schedules  as  originally  filed,  or  as  previously  amended.  In  like 
manner,  he  may  correct  any  statement  made  during  the  course  of  his 
examination. 
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A. 

AAROX  BURR, 

subpcena  duces  tecum  against  Thomas  Jefferson  issued  on 

trial  of §  98    p.  195 

AB.\TEMEXT, 

matter  in,  must  ordinarily  be  set  up  by  plea §  125    p.  228 

and  not  by  answer §  125     p.  228 

defect  in  jurisdiction  may  be  set  up  at  any  time      ...  §  125    p.  228; 

§  293    pp.  534-537 

pleas  in §  125    p.  228 

cured  by  filing  bill  of  revivor §  174     p.  296 

what  causes  abatement  of  suits  in  equity   ....     §  174    pp.  296-298 

effect  of §  175    p.  298 

common-law  procedure  respecting     ,     §360    p.  683;  §  373    pp.  769-771; 

§  364  p.  716. 
of  appeal  or  writ  of  error  in   Supreme  Court  of  United 
States,  for  failure  to  make  representatives  of  deceased 

persons  parties §  482     p.  1035 

See  also  Pleas. 
ABATEMENT    AND   REVIVOR, 

of  suits  in  equity §§  174-181     pp.  296-307 

of  actions  at  law §360     p.  683;  §  373     p.  769 

ABSENT   PARTY.     See  Patent  Cases,  National  Banks. 

when  interest  of,  in  controversy  is  very  small       ....       §  57     p.  134 
ABSOLUTE  DECREE.     See  Decrees. 
ACCIDENT, 

as  a  subject  of  relief  in  equity §  2     p.  3 

ACCOUNT, 

when  opened  by  equity §  11       p.  14 

bill  for,  what  to  contain §  84    p.  174 

discovery  in  bill  demanding  an     .     .     . §  148     p.  256 

cross-bills  need  not  be  filed  in  certain  actions  for  an     .     .     §  171     p.  287 
of  receiver     .  §  11  p.  14;  §  246  p.  420;  §  250  p.  431;  §  257  pp.  447-449 

of  receiver,  master  passing §  2.'i4     p.  442 

reference  to  master  to  take       §  oOO     p.  545 

in  which  form  to  be  brouQ^ht  before  master §311     p.  557 

errors  in  master's  statement  of §  315     p.  562 

decrees  for,  should  specify  the  time  from  which  the  ac-  • 

count  is  to  be  taken §  .325     p.  575 

of  officers §  268     pp.  465-471 

vol.  II.  —  44 
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ACCOUNTING, 

of  bailiffs, §  11 

lueichaats §11 

trustees §11 

guardians §11 

receivers       .     .     .     §  11  p.  14;  §  246  p.  420;  §  250  p.  431 ;  §  254  j 

§  257  pp.  447-449 ;  §  300 

bill  for §  11     pp. 

matter  in  dispute  in  suit  for §16 

when  stockholders  are  necessary  parties  to  suit  for  an, 

against  corporation '    .     .     .     .  §  45 

suit  for,  by  partner,  who  necessary  parties  to      ....  §  52 

between  partners,  necessary  parties  to         §  53 

decree  for,  should  contain  a  submission  by  the  plaintifE  to 

account §  321 

effect  of  decisions  by  accounting  officers §  36 

ACKNOWLEDGMENT, 

want  of,  whether  invalidating  bond  given  on  removal  of 
cause §  385    p.  817 

ACQUIESCENCE, 

with  decree,  not  a  waiver  of  right  to  bring  appeal  or  writ 

of  error §  307     p.  852 

ACTION   AT   LAW, 

■when  not  enjoined §  12       p.  19 

ACTIONS, 

survival  of §  373     p.  769 

ACTS, 

of  State  and  Territorial  legislatures,  introducing  in  evi- 
dence     §  208    p.  465 

See  Statutes. 

ADDRESS, 

in  bills,  rules  relative  to,  and  form  of §  66       p.  143 

ADEQUATE   REMEDY   AT    LAW\ 

See  Remedy  at  Law. 
ADJOURNMENT, 

of  hearing  on  appeal  pending  certiorari  for  diminution  of 

record §  488     p.  1059 

See  also  Postponement. 

ADJUSTMENT, 

of  liability,  as  a  subject  of  jurisdiction  in  equity  ...  §  2    p.  3 

ADMINISTRATION, 

citizenship  of,  as  affecting  jurisdiction §  18     p.  37 

necessary  parties  to  bills  in  equity,  when  right  of,  is  in 

dispute _.     .^ §  58    p.  134 

institution  of  administration  proceedings  in  State  courts 
does  not  divest  Federal  court  of  jurisdiction  over  prop- 
erty of  deceased  judgment  debtor  in  its  custody   ...  §  9     p.  14 

ADMINISTRATOR, 

suits  against §  9     p.  12 

suit  against,  by  next  of  kin §  11     p.  14 

capacity  of  foreign,  to  sue §  34     p.  95 

foreign,  when  cannot  be  sued §  35     p.  95 

when  to  be  made  a  party  to  suits  affecting  estate     .     .     .  §  42     p.  1 10 

when  necessary  parties  to  suits §45     ]'.  116 

parties  to  suits  against §  73     p.  156 
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ADMIXISTRATOR  —  continued. 

evidence  in  actions  by  or  against §  274    p.  485 

abatement  and  revival  of  suits §  373     p.  709 

See  ExECUTOHS  axd  Admixistkators. 

ADMINISTRATOR'S   SURETIES^ 

suit  against §  11     p.  14 

ADMIRALTY, 

jurisdiction  in §  22  p.  40;  §  25  p.  57 

libel §  394     p.  851 

security  for  costs §  395  p.  852 ;  §  4U2  p.  855 

parties §396  p.  852;  §407  p.  858;  §420  p.  865 

process  §  397  p.  852;  §  398  p.  853;  §  399  p.  854;  §  400  p.  854;  §  401  p.  855 
release  of  property  from  custody  of  marshal    .  §  402  p.  855;  §  405  p.  857 

exemption  from  seizftre §  399     p.  853 

stipulations §  401     p.  856 

appraisement §  406     p.  857 

answer §  408     p.  858 

tender §  409     p.  859 

exceptions  to  pleadings §  410     p.  859 

cross  libel §411     p.  860 

statute  of  limitations §  408     p.  859 

interrogatories §  412     p.  860 

trial §  413     p.  861 

evidence §*264  p.  461 :"  §  414  p.  861 

decrees §§415,416     p.  862 

sales §§  417,  418     pp.  863,  864 

costs §  419     p.  864 

intervention §  420     p.  865 

distribution  of  proceeds  of  sale §§  421,  422     p.  865 

appeals §§423,431;   pp.  866,  868 

writ  of  prohibition §  432     p.  869 

writ  of  mandamus §433     p.  .870 

(      proceedings  for  limitation  of  liability     .     .     .     .  §§  433-437,  pp.  870-872 
proceedings  for  the   condemnation  and  sale  of  property, 

under  suits  to  enforce  penalties  and  forfeitures     ...     §  438     p.  872 
practice  in  prize  causes §  439     p.  873 

ADMIRALTY   PROCESS, 

security  required  to  obtain  supersedeas  where  property  is 

in  custody  of  marshal  under §  402     p.  855 

ADMISSIONS, 

not  necessary  to  charge  specifically  in  bill  in  order  to  give 

in  evidence §  69     p.  147 

by  demurrer §  106     p.  208 

and  denials  in  answer  independent  of  discovery  .     .     .     .     §  146     p.  254 

of  sufficiency  by  filing  replication §  158     p.  271 

See  also  Evidence. 

ADVANCING   APPEALS, 

on  calendar  of  Supreme  Court §  491     pp.  1073-1074 

ADVICE, 

receiver  applying  to  court  for §  246     p.  420 

to  receivers §  248     p.  427 

See  also  Instructions. 

AFFIDAVITS, 

to  bills,  when  required §  87     p.  177 

failure  to  support  bill  by,  in  certain  cases  demurrable  .     .     §  108     p.  212 

of  defendant  to  accompany  dumurrer §  118     p.  221 

to  support  application  for  leave  to  amend §168     p.  281 
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AFFIDAVITS  —  continued. 

necessary  to  support  an  ex  parte  application  for  an  injunc- 
tion to  restrain  the  infringement  of  a  patent    ....     §  216     p.  -357 

upon  an  application  for  an  injunction §  2-32     p.  380 

to  bill  of  costs §  337     p.  644 

to  show  value  of  matter  in  dispute  where  it  does  not  ap- 
pear of  record .  §  481     p.  1029 

of  deposit  in  mail  of  notice  and  brief,  on  motion  to  dismiss 

appeal  or  writ  of  error §  489     p.  1068 

See  also  Evidence. 
AFFIRMANCE, 

motions  for §  489     p.  1067-1069 

by  Supreme  Court  of  judgment  on  decree  .    §  494     pp.  1082,  1083,  1084  ; 

§  495     pp.  1092-1093 
by  divided  court *    ...  §  494     p.  1083 

AFFIRMATION, 

in  lieu  of  oath §  270    p.  482 

AFFIRMATIVE   PROMISE, 

injunction  to  restrain  violation  of  negative  promise,  though 
court  has  in  the  particular  case  no  power  to  compel  keep- 
ing of  affirmative  promise §  220    p.  366 

AGENTS, 

making  parties  to  suits  against  principals §  43     p.  Ill 

AGREEMENT, 

alternative  relief  in  action  affecting §  70     p.  149 

between  counsel  must  be  reduced  to  writing,  or  made  in 

open  court §  265     p.  461 

ALABAMA, 

divided  into  three  districts §  26     p.  58 

counties  and  times  and  places 
of  holding  court  therein  enu- 
merated             §  26     p.  58 

special  rule  as  to  jurisdiction  in §  22    pp.  45-47 

district  of,  included  within  fifth  circuit §  26     p.  58 

ALASKA, 

within  ninth  circuit §  26     p.  58 

writ  of  prohibition  to  District  Court  of §  362     p.  694 

ALIENAGE, 

when  not  terminated §  19     p.  38 

ALIENATION   OF   PROPERTY, 

injunctions  to  restrain §  212     p.  352 

ALIEN   ENEMY, 

demurrer  for  being §  108     p.  212 

ALIENS, 

controversy  between §  19     p.  38 

when  incapable  of  being  plaintiffs §§  28,  30     p.  91 

if  party  to  bill,  necessary  to  aver  citizenship  of  foreign 

State §  66     p.  14.3 

defendant,  when  cannot  remove  case  to  Circuit  Court  .  .  §  383  p.  805 
jurisdiction  of  suit  by  or  against  .  .  §  15  p.  30;  §  19  p.  39;  §  22  p.  44 
right  to  remove  case §  383     p.  805 

ALIMONY, 

bill  to  collect §  11     p.  14 

ALLEGATIONS, 

not  stated  positively,  demurrable §  108     p.  212 
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ALLOWANCE, 

to  counsel  in  receiverships §  257    p.  447 

See  also  Costs. 
See  also  Writs  ok  Ekror  and  Appeals. 

ALTERATIONS, 

in  answer §  151    p.  262 

ALTERNATIVE, 

bill  must  not  state  two  inconsistent  states  of  fact  and  ask 

relief  in  the §  70     p.  149 

when  relief  in  the  alternative  may  be  asked  for  ....  §  70    p.  149 

ALTERNATIVE   RELIEF, 

bill  praying §  83     p.  171 

AMBASSADORS, 

jurisdiction  of  cases  affecting §  3     p.  4 

original  jurisdiction  of  United  States  Supreme  Court  over  §  14    p.  27 

AMENDMENT, 

to  bill  to  permit  other  parties  to  be  brought  in  .     .     .     .  §  46     p.  119 
to  bill  on  objection  for  multifariousness  being  sustained  .  §  75    p.  159 
whether  bill  may  be  taken  pro  confesso  for  failure  to  an- 
swer       §  103     p.  201 

of  demurrer §  107     p.  210 

leave  to  make,  v?hen  granted  on  sustaining  demurrer  .     .  §  123    p.  225 

to  replication §  157     p.  270 

in  general §  160     p.  273 

rest  in  discretion  of  court §  160    p.  273 

statutory  power  to  grant §  160     p.  273 

liberally  made  in  favor  of  States,  charities,  infants,  idiots, 

and  lunatics       . §  160     p.  273 

when  bills  can  be  amended §  161     p.  273 

form  and  effect  of  amendment  of  a  bill §  162     p.  275 

what  amendments  to  bilLs  may  be  made §  163     p.  276 

amendment  by  pleading  matters  subsequent  to  the  filing 

of  the  bill §  164     p.  279 

proceedings  upon  an  amended  bill §  165     p.  280 

amendment  of  demurrers,  pleas,  and  replications    ...  §  166     p.  281 

answers §  1(57     p.  281 

practice  in  obtaining  leave  to  amend §  168     p.  284 

rarely  allowed  to  bill  of  discovery §  281     p.  498 

which  may  be  disregarded  at  hearing §  299     p.  544 

of  pleading,  how  far  State  practice  respecting,  is  followed  §  360     p.  683 

of  judgments  by  courts  that  rendered  them §379     p.  793 

writs  of  attachment        §  369     p.  763 

of  bond  given  on  removal  of  cause §  385     p.  817 

in  Supreme  Court  of  the  United  States §  391     p.  839 

of  petition,  after  removal  of  cause  to  Federal  Court      .     .  §  391     p.  839 
pleading,     "             "             "                "             "...!?  391     p.  839 

bond,           "             "             "                "             "...  §  391     p.  839 

writ  of  error §  399     p.  853 

of  injunction  order  pending  appeal §  402     p.  855 

of  sheriffs'  return        §  313     p.  849 

of  removal  bond         §385     p.  824;  §391  pp.  844,  845 

decree  by  Supreme  Court  after  decision §  409     p.  859 

how  far  jurisdiction  conferred  by  amendment  §  18  p.  38;  §  3S5     p.  824  ; 

§  391     p.  843 
See  also  Correction  of  Decree  otherwise  than  by  Appeal. 
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AMENDMENTS  TO   CONSTITUTION, 

seventh §  4     p.  5 

eleventh §  3  p.  4;  §  37  p.  100;  §  3b  p.  107 

fourteenth §  15     p.  30 

AMOUNT   IN   CONTROVERSY, 

that  it  is  not  large  enough  to  give  court  jurisdiction,  a 

ground  of  demurrer §  108  p.  212 

See  Matter  in  Dispute;  also  Value. 

ANCILLARY   JURISDICTION. 

See  Jurisdiction. 

ANCILLARY   RECEIVERS, 

defined,  principles  regulating  appointment  of      ....  §  242  p.  399 

ANOMALOUS   PLEA, 

defined §  124  p.  226 

ANOTHER   SUIT  PENDING, 

objection  of,  can  be  raised  by  demurrer §  108  p.  212 

subject  of  plea  in  defense §  129  p.  231 

ANSWER, 

a  mode  of  objecting  to  want  of  parties        §  61  p.  136 

excei:)tions  for  impertinence  not  to  be  taken  after     ...  §  68  p.  14.5 

as  a  mode  of  oljjecting  to  multifariousness  in  bills  ...  §  75  p.  159 

waiving,  in  the  uuth        §  84  p.  172 

as  evidence §  84  p.  172 

to  bill  without  objection  to  want  of  signature,  a  waiver    .  §  86  p.  176 

demurrer  cannot  be  filed  to §  105  p.  208 

defendant  may  demur  to  discovery  if  his  answer  subjects 

him  to  a  pain,  penalty,  or  forfeiture §109  p.  215 

objections  which  can  be  taken  by §  109  p.  215 

when  to  be  filed §  111  p.  217 

with  pleas §  137  p.  241 

filing  after  a  hearing  upon  plea §  142  p.  247 

when  bill  may  be  amended  before §  164  p.  279 

amendment  of §  167  p.  281 

irregular  practice  to  unite  with  cross-bill  in  same  pleading  §  172  p.  291 

to  supplemental  bill        §  189  p.  314 

losing  right  to  demur  to  petition  for  intervention  by  in- 
terposing an  answer §  202  p.  335 

adverse  parties  may  file  answer  denying  the  fact  stated  in 

the  petition,  or  setting  up  other  facts  in  avoidance    .     .  §  202  p.  335 

when  receiver  may  be  appointed  before §  252  p.  440 

effect  of  consent  to  extend  time  to  answer,  on  time  to  re- 
move cause §  385  d  p.  823 

removal  of  cause  after     .     .     .     • §  385  d  p.  824 

may  be  treated  as  an  amendment  to  a  petition,  after  re- 
moval of  cause  to  Federal  Court §  391  p.  844 

ANSWERS   AND   DISCLALMERS, 

pleading  defenses  in  an  answer §  144  p.  250 

requisites  of  answer,  what  may  be  pleaded  in      ....  §  144  p.  250 

defenses  peculiar  to  patent  cases §  145  p.  251 

impertinence  and  scandal  in §  147  p.  255 

admissions  and  denials  independent  of  discovery      ...  §  146  p.  254 

di.scovery      ..." §  148  p.  256 

when  to' be  filed §  149  p.  260 

proceedings  to  compel  answer §  149  p.  260 

frame  of  answer  and  formal  requisites        §  150  p.  260 

signature  and  oath  to  answer        §  151  p.  262 

motions  to  take  answers  off  the  file        §  152  p.  263 
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ANSWERS   AND   mSCL AIMERS  — continued. 

exceptions  for  iirsufficieucy §  153  p.  264 

supplemental  answers §  154  p.  267 

disclaimers        §  155  p.  267 

form  of §  155  p.  267 

ANTICIPATED   DEFENSE, 

counter  averments  to  avoid §  76     p.  160 

ANTI-TRUST   ACT. 

See  Monopolies. 
APPEAL, 

demurrer  for  joinder  of  improper  parties  cannot  be  raised 

for  first  time  on §  62     p.  138 

objections  for  multifariousness  cannot  be  taken  for  the  first 

time  upon §  75    p.  159 

no  appeal  from  order  granting  or  refusing  rehearing     .     .     §  352     p.  665 

from  final  decree  taking  bill  pro  confesso §  104     p.  202 

right  of  new  parties  brought  in  by  intervention  to  ...     §  201     p.  332 

from  interlocutory  orders §  203     p.  336 

judge  of  Circuit  or  District  Court  has  no  power  to  enjoin 
the  enforcement  of  a  judgment  in  a  State  court  after  an 
appeal  to  the  United  States  Supreme  Court  and  a  super- 
sedeas       §  211     p.  346 

compensation  of  receivers  rarely  if  ever  increased  on  .     .     §  258     p.  449 
on  appeal  to  Supreme  Court,  no  objection  can  be  taken  to 
the  admissibility  of  evidence  not   objected  to   in  the 

court  below §  264     p.  461 

reviewing  verdict  of  jury  upon  an  issue §  305     p.  551 

from  what  decrees  appeal  lies §  318     p.  568 

does  not  lie  from  order  committing  for  contempt;  if  such 

order  is  void  habeas  corpus  will  lie §  344     p.  655 

.  correction  of  decree  otherwise  than  by §  350     p.  664 

in  habeas  corpus  proceedings §  368     p.  751 

rulings  of  court  on  trial  where  jury  is   waived  by  consent, 

reviewable  on §  374     p.  771 

how  far  findings  I'eviewable  on  appeal,  when  special     .     .     §  374     p.  771 
in  admiralty  .     .     §  423  p.  866 ;  §  424  p.  866  ;  §  425  p.  866,  §  426  p.  867; 
§  427  p.  867;  §  428  p.  868  ;  §  429  p.  868;  §  430  p.  868 
cause  improperly  removed  to   Federal  court  may  be  re- 
manded even  after  appeal §  393     p.  849 

or  writ  of  en-or  to  decision  remanding  a  cause    ....     §  393     p.  849 
See  also  Writs  of  Error  and  Appeals;  Supreme  Court; 
Circuit  Courts  of  Appeal;  Circuit  Courts. 

APPEARANCE. 

generally,  waives  service  of  subpcena §  93    p.  185 

defined §  99     p.  198 

general,  special,  and  gratis §  99     p.  198 

what  constitutes §  14  p.  28;  §  100     p.  198 

effect  of §  101     p.  199 

when  must  be  made §  102     p.  200 

effect  upon  removal  of  cause,  of  want  of  general  appear- 
ance in  Federal  court §  391     p.  839 

general  appearance  in  Supreme  Court,  when  a  waiver  of 

failure  to  serve  citation  on  defendants  in  error      §  484     pp.  1043-1044; 

§  479    p.  1062 

APPLICATIONS   TO   THE   COURT. 

See  Interlocutory  Applications  and  Petitions. 
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APPOINTMENT  OF  RECEIVER. 

See  Receiver. 
APPRAISEMENT, 

of  goods  takeu  iu  executiou  under  writ  oi  fieri  facias   .     .     §  380    p.  794 

APPRAISERS, 

proceedings  to  review  decisions  of  Board  of   General  Ap- 
praisers       §  15  p.  31;  §  476  p.  971 ;  §  479  pp.  1009-1013 

§  485  pp.  1045-1046 
ARBITRATORS, 

in  admiralty §  406  pp.  857,  858 

making  parties  to  suits  against  principals §  43    p.  Ill 

ARGUMENT, 

setting  demurrer  down  for §  120  p.  222 

of  demurrer,  practice  upon §  121  p.  222 

of  plea •     .     .  §  140  p.  244 

of  motions,  practice  upon §  198  p.  327 

notice  of,  how  far  State  practice  respecting,  is  followed     .  §  360  p.  683 

of  appeals  and  writs  of  error  in  the  Supreme  Court      .     .  §  408  p.  858 

ARIZONA, 

time  within  which  cause  to  be  docketed  in  United  States 
Supreme  Court,  in  case  of  appeals  and  writs  of  error 
from §  403    p.  855 

ARKANSAS, 

divided  into  two  districts §  26    p.  58 

counties  and  times  and  places  of 
holding  court  therein  enumer- 
ated              §  26    p.  58 

districts  of,  included  withiu  Eighth  Circuit §  2U4    p.  338 

ARRANGEMENT, 

of  causes  of  action  not  ground  of  equitable  jurisdiction     .         §  12    p.  19 

ARREST, 

whether  injunction  can  be  obtained  to  restrain  illegal  .     .     §  215     p.  356 
of  prisoner  upon  a  second  warrant  pending  hearing  upon 

a  return  to  a  writ  of  habeas  corpus §  367     p.  738 

in  civil  actions,  when  permitted        §  370    p.  764 

See  also  Ne  Exeat  Republica. 
ART, 

injunctions  to  restrain  publication  of  works  of    ....     §  206    p.  341 

ASSESSMENTS, 

bill  to  collect §  7    p.  10 

State  statutes  imposing,  upon  streets §  7     p.  10 

ASSIGNEE, 

in  bankruptcy  or  insolvency  cannot  enfoi'ce  collateral  obli- 
gation given  creditor   §  12     p.  19 

of  debentures   for  drawback    of   duties,   jurisdiction   of 

suits  by §  15     p.  30 

jurisdiction  of  suits  by §  24     p.  54 

when  assignor  a  necessary  party  to  suit  by §  44     p.  112 

suits  by  and  against.     See  Pakties. 

pleading  by §  24    p.  56 

ASSIGNMENT, 

removal  of  cause  in  case  of  colorable §  384    p.  813 

assignment  of  error §  408     p.  868 

ASSISTANCE, 

writ  of.     See  Enforcement  of  Decrees  and  Orders. 
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ASSOCIATION, 

citizenship  of  members,  how  determined §  19     p.  38 

whfc.i  members  of  unincorporated,  are  necessary  parties  to 
suits  affecting §  45    p.  IIG 

ATTACHMENT, 

to  compel  answer §  149     p.  260 

of  property §  369     p.  762 

effect  upon,  of  removal  of  cause  to  Federal  court     .     .     .     §392    p.  845 

to  enforce  orders  and  decrees        §  341     p.  647 

See  also  Enforcement  of  Decrees  and  Orders. 

ATTENDANCE, 

of  witnesses §§  275-277  pp.  489-494 

ATTORNEYS, 

making  parties  to  suits  against  principals §  43     p.  Ill 

right  to  practice  in  Courts  of  the  United  States        ...     §  100     p.  198 
See  also  Counsel. 

ATTORNEYS'    FEES, 

which  are  taxable  as  costs,  amounts §  330     p.  585 

belong  to  party,  and  not  to  the  attorney §  330     p.  585 

ATTORNEY-GENERAL, 

allegations  in  bill  to  impeach  patent  or  other  grant  in  ac- 
tion not  brought  by §  76     p.  160 

motions  on  behalf  of §  1 97     p.  324 

injunctions  to  restrain  corporations  at  suit  of      ....     §  207     p.  342 

information  by §  63  pp.  139-140 ;  §  214     p.  354 

intervention  by §  14     p.  28;  §  64     p.  140 

rights  of  procedure §  198    p.  328 

AUCTION, 

sales  at  public,  by  masters §  316     p.  564 

AUCTIONEERS, 

making  parties  to  suits  against  principals §  43     p.  Ill 

AVOIDING   DECREES, 

bills  for §  359    p.  680 


B. 

BACON,  LORD  CHANCELLOR, 

labors  of,  in  widening  jurisdiction  of  courts  of  equity  .     .  §  1     p.  2 

practice  in  time  of,  respecting  the  granting  of  injunctions 

to  quiet  the  possession  before  hearing §  209     p.  345 

BAIL, 

admitting  prisoner  to,  pending  hearing  upon  a  return  to 

writ  of  habeas  corpus §  367     p.  738 

upon  enlarging  time  in  appellate  court  in  hnhcas  corpus     .     §  368     p.  751 
given  in  cause  prior  to  removal  to  Federal  court,  effect 

of  removal  on  same §  392     p.  845 

on  allowance  of  writ  of  error  to  review  a  conviction  of  a 

capital  or  infamous  crime §  487     p.  1050 

BAILIFF'S   ACCOUNTING §  11     p.  14 

BALANCE, 

decree  for,  in  foreclosure  of  mortgage §  325    p.  575 

BANK, 

of  what  State  national  is  regarded  a  citizen §  19     p.  38 

appointment  of  receiver  of  property  of  national  ....     §  240     p.  391 


1380  INDEX. 

[Vol.  II.  begins  at  §  360,  page  683.] 

BANKING   ASSOCIATION, 

introducing  in  evidence  certificate  of  organization  of  na- 
tional   

BANKRUPT, 

when  necessary  party  to  suit  by  or  against  assignee      .     . 

BANKRUPTCY, 

jurisdiction  of  District  Courts  of  matters  and  proceedings 
in 

injunction  staying  proceedings  in  other  courts  authorized 

by  a  law  relating  to  proceedings  in 

BEAMES, 

work  of,  on  pleas  referred  to  in  discussing  subject  of  nega- 
tive pleas 

on  policy  of  interposing  pleas 

BEARER, 

when  order  or  draft  is  payable  to 

BELIEF, 

stating  facts  upon  information  and,  in  bill 

BENEFICIARY, 

under  trust,  jurisdiction  of  equity  over 

bill  by 

when  necessary  parties  to  suits  affecting  trust  property 

allowing  to  intervene  in  suits  affecting  trust  property  . 
See  also  Cestui  Que  Trust. 
BIDS, 

at  masters'  sales 

BIGAxMY, 

writ  of  error  to  review  conviction  of  bigamy  in  Supreme 

Court  of  Utah 

BILL, 

creditor's  bill 

for  examination  of  witnesses  abroad      .     .     .     '     . 

for  injunction 

of  discovery 

to  compel  cancellation  of  documents 

to  compel  execution  of  instrument     ........ 

to  perpetuate  testimony       .     .     .    , 

to  jjrevent  claim  on  title 

for  cancellation  of  usurious  securities 

to  set  aside  will  for  fraud 

to  quiet  title  to  land.  State  statute  authorizing    .... 

to  set  aside  probate  of  will        

against  executors  and  administrators 

to  set  aside  or  stay  proceedings  under  judgment  of  State 
court     

by  legatee  against  executors     .     .     • 

by  married  woman 

by  municipal  corporation  to  enjoin  sale  of  property  in  exe- 
cution   

by  next  of  kin  against  administrator 

by  United  States  to  enforce  priority  of  payment       .     .     . 

by  Uniti^d  States  to  cancel  land  patent        

against  debtor  of  trust  estate 

against  trustee 

by  bondholder 

by  nmnicipal  bondholder 

by  stockholder 


§  268     p.  465 
§  45    p.  116 

§  25    p.  57 
§  211     p.  346 


§  124     p.  226 
§  143    p.  249 

§  24    p.  54 

§  67    p.  144 

§2     p.  3 

§  11     P-  14 

§  45     p.  116 

§  201     p.  332 


§  316    p.  564 


§  475    p.  970 
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BILL  —  continued. 

for  specific  performance  of  contract  for  sale  of  corporate 

stock §  11 

to  cancel  marriage  contract §11 

to  reform  instrument j^ll 

to  set  aside  contract  entered  into  while  intoxicated      .     .  §  11 

to  set  aside  contract  obtained  by  fraud §11 

to  collect  alimony §11 

to  enforce  decree §11 

to  set  aside  judgment §11 

for  accounting §11 

to  quiet  possession  under  land  patent §11 

against  President  of  United  States §  12 

by  coupon  holder §  12 

by  State §  12 

by  taxpayer §  12 

to  compel  levy  of  tax §  12 

to  obtain  possession  of  personal  property    ......  §  12 

to  obtain  possession  of  real  i^roperty §  12 

to  quiet  title §  12 

to  enjoin  libels,  when  sustained  . §12 

for  reformation  of  policy,  when  ancillary §  21 

to  set  aside  judgment  or  decree  for  fi-aud  .     .     .    §  12  p.  19,  §  21 

§  358 

■who  may  be  parties  to §§  28-41     pp. 

necessary  parties  to,  in  suit  against  surety;  guarantor  .     .  §  42 

upon  ancestor's  covenants       .  §  42 

informations  under  English  practice §  63 

relator        "              "              *'            §  G3 

distinctions  between  information  and  bill §  63 

effect  of  death  of  relator  upon  proceedings §  63 

filing  of  bill  by  government  of  United  States       ....  §  63 

information  by          "       "           " §  63 

informations  in  courts  of  some  of  the  States    .     .  §  63 

definition  and  classification  of  bills §  64 

into  original,  not  original, 
bills  in  the  nature  of 
original,  original  bills 
in  the   nature  of  bills 

not  original  ....  §  64     p. 

when  court  will  take  jurisdiction  of  bills  not  original  .     .  §  64     p. 
ordinary  kind,  which  seek  relief  concerning  right,  claimed 

by  plaintiff  in  opposition  to  defendant §  64     p. 

frame  of  bill  generally  considered,  clauses  enumerated      .  §  65     p. 

common  confederacy  clause  no  longer  deemed  essential    .  §  65     p. 

§79     p. 

charging  part                               "                  "             "           .  §  65    p. 

§80     p. 
jurisdiction  clause  "  "        §65     p.  142;  §81     p. 

that  plaintiff  is  without  remedy  at  law,  statement  of,  no 

longer  necessary §  65     p.  142;  §  81     p. 

address  and  introduction,  rules  relative  to,  and  form  of     .  §  66     p. 
taking  advantage  of  omission  as  to  residence  of  parties 

and  other  defects  in  address  and  introduction  ....  §  66     p. 

narrative  or  stating  part  of  bill §  67     p. 

drawn    without   reference   to 

technical  rules      ....  §  67     p. 
to  contain  all  facts  essential  to 

plaintiff's  cause  of  action  .  §  67     p. 


p.  14 

p.  14 

p.  14 
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p.  14 

p.  14 
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p.  19 
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91-109 

p.  110 

p.  110 
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p.  139 
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p.  140 

p.  140 

p.  140 

140 
140 

140 
142 
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169 
143 
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BILL  —  continued. 

scandal  and  impertinence §  68  p.  145 

certainty §  69  p.  147 

not  necessary  to  charge  admissions  specifically 

in  order  to  give  them  in  evidence  ....  §  69  p.  147 

inconsistency  and  bills  with  a  double  aspect §  70  p.  149 

asking  for  relief 
in  alternative, 

when  allowed  §  70  p.  149 

multifariousness,  in  general §  71  p.  152 

defined §  71  p.  1.52 

by  misjoinder  of  plaintiffs §  72  p.  153 

who  can  be  properly  united  as  plaintiffs     .     .     .  §  72  p.  153 
privity  between  plaintiffs  usually  essential ;  excep- 
tions       §  72  p.  153 

by  misjoinder  of  defendants §  73  p.  153 

■without  misjoinder  of  parties §  74  p.  157 

objections  for  multifariousTiess §  75  p.  159 

special  provisions  of  the  Federal  equity  rules  and  prac- 
tice as  to  bills §76  p.  160 

plaintiff  may  by  counter  averments  avoid  anticipated 

defense §  76  p.  160 

but  special  replications  not  allowed §76  p.  160 

reason  for  omitting  proper  parties  to  be  averred     .     .  §  76  p.  160 
suits  by  stockholders  and  other  persons  founded  on 

rights  assertable  by  corporation §  76  p.  160 

allegations  as  to  jurisdiction §  76  p.  160 

allegations  as  to  value  of  matter  in  dispute  ....  §  76  p.  160 

allegations  in  bills  to  impeach  patent  or  other  grant  .  §  76  p.  160 

allegations  as  to  permission  from  attorney-general      .  §  76  p.  160 

bills  to  enjoin  the  infringement  of  patents §  77  p.  162 

general  rules  of  equity  pleading  as  to  bills §  78  p.  165 

interrogatory  clause,  rules  pertaining  to §  82  p.  170 

prayer  for  relief             "           ''           "        §  83  p.  171 

form  of §  83  p.  171 

waivers  and  offers  in §  84  p.  172 

prayer  of  process §  85  p.  175 

what  to  contain §  85  p.  175 

signature §  86  p.  176 

affidavits  to,  when  required §  87  p.  177 

bills  of  interpleader,  who  may  file,  and  contents  of  .     .     .  §  88  ji.  178 

in  the  nature  of  interpleader §  89  p.  181 

bills  of  certiorari §  90  p.  181 

when  may  be  amended §  161  p.  273 

when  copy  of,  required  to  be  furnished §  161  p.  273 

injunction  not  prayed  for  in §  229  p.  375 

to  perpetuate  testimony §  279  p.  494 

to  take  testimony  de  bene  esse §  280  p.  497 

of  discovery §  281  p.  498 

when  amended  may  be  disregarded  at  hearing    ....  §  299  p.  544 

dismissal  of,  upon  hearing §  300  p.  545 

without  hearing §§  291-295     pp.  532-539 

amendment  of,  see  Amendments. 

for  subjects  of,  see  Jurisdiction;  see  also  Cross-Bills;  Parties; 
Taking  Bills  Pro  Confesso;  Dismissing  Bills  otherwise  than 
AT  A  Hearing;  Correction  of  Decree  otherwise  than  by 
Appeal. 

BILL  OF  COSTS.     See  Taxation. 
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BILLS   OF   EXCEPTIONS, 

pr'nciples  relative  to §  429     p.  868 

BILLS   OF   EXCHANGE, 

injunctions  to  restrain  negotiation  or  indorsement  of    .     .  §  210     p.  3-IG 

transfers  of §  212     p.  ;352 

jurisdiction  in  suits  affecting §  15  p.  32;  §24   pp.  54-5(j 

checks §  24     p.    54 

See   FoREiGx  Bill  of  Exchange. 

BILLS   OF   LADING. 

how  far  decisions  of  State  courts  relative  to,  are  binding 

upon  Federal  tribunals §  375     p.  776 

BILL   OF   PEACE, 

necessary  parties  to §  44 

defined,  characteristics §  209 

BILLS   OF   REVIEW, 

jurisdiction  of §  21 

definition  and  characteristics  of §§  354-356     pp. 

BILLS   IN   THE   NATURE   OF   BILLS   OF   REVIEW  .  §  357 

BILLS   OF   REVIVOR, 

by  what  acts  suits  are  abated §  174 

effect  of  abatement §  175 

when  a  suit  may  be  revived,  and  effect  of  revivor     ...  §  176 

who  may  revive  a  suit §  177 

manner  of  revivor,  in  general §  178 

definition  and  parties  to  bills  of  revivor §  179 

frame  of,  and  requisites §  180 

proceedings  upon §  181 

bills  in  the  nature  of  bills  of  revivor  in  general  .     .     .     .  §  182 

frame  of,  and  proceedings  thereupon §  183 

bills  of  revivor  and  supplement,  definition  and  i-equisites  §  184 

supplemental  bills  in  the  nature  of  bills  of  revivor  .     .     .  §  185 

what  renders  a  suit  defective §  186 

supplemental  bills §  187 

parties  and  frame  of §  188 

proceedings  upon §  189 

bills  in  the  nature  of  supplemental  bills,  in  general      .     .  §  190 

frame  and  requisites  of §  191 

proceedings  upon §  192 

BILLS   OF   REVIVOR   AND   SUPPLEMENT. 
See  Bills  of  Revivor. 
BILLINGS,   JUDGE, 

on  power  of  courts  to  enjoin  criminal  proceedings,  or  mat- 
ters in  their  nature  criminal §  211     p.  351 

BLIND   PERSON, 

how  to  verify  affidavit §  270     p.  482 

BOARD  OF  GENERAL  APPRAISERS. 

See  Appraisers. 
BOND, 

when  required  upon  injunction  by  State  statute  ....  §  6    p.  9 

by  receiver §  256     p.  445 

filed  with  petition  for  removal  secures  right  to  costs      .     .  §  327     p.  580 
how  far  decisions  of  State  courts  relative  to  municipal 

bonds  are  binding  upon  Federal  tribunals §  375     p.  776 

on  removal  of  cause §  385     p.  817 

on  removal  of  cause  to  Federal  court,  amendment  of    .     .  §  391     p.  839 
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BOXD  —  continued. 

given  in  a  cause  prior  to  removal  to  Federal  court,  effect 

of  removal  on  same §  392     p.  845 

to  marshal  in  admiralty §  405     p.  857 

See  also  Skcukity;  Undertaking. 

BOND   OX   REPLEVIN, 

inability  to  give,  no  ground  of  equitable  relief     ....         §  12     p.  19 

BONDHOLDER, 

bill  by §  11  p.  14 

suit  by,  against  State §  37  p.  100 

suits  by  plaintiff  on  behalf  of  himself  and  others  similarly 

situated §  47  p.  120 

when  trustees  of  railroad  mortgage  need  not  be  made  par- 
ties to  foreclosure  suit  by §  51  p.  126 

obtaining  injunction  in  suit  affecting  corporation     ...  §  207  p.  342 

of  corporations,  appointing  receivers  at  suit  of    ....  §  240  p.  394 

BOOKKEEPER, 

of  corporation,  when  might  be  made  party  to  suit  against 

corporatioir  under  English  practice §  43     p.  Ill 

BOOKS, 

introduction  of,  in  evidence §  268     p.  465 

production  of,  on  trial §  372     p.  766 

BOWERS,   E.   A., 

chapter  on  court  of  priv^ate  land  claims       .     .      §§  458-473     pp.  937-963 

BRADLEY,   JUSTICE, 

on  the  practice  of  taking  bills  pr-^  confesso §  104  p.  202 

on  powers  of  receivers  of  railroads §  246  p.  420 

on  compensation  of  receivers §  258  p.  449 

BREACH    OF   CONFIDENCE, 

defendant  may  demur  to  bill  if  his  answer  would  involve  a     §  109     p.  215 

BREACH   OF   CONTRACT, 

injunctions  to  prevent §  210     p.  346 

injunctions  to  prevent,  in  matters  not  affecting  land     .     .     §  220     p.  366 

BREWER,   JUDGE, 

on  the  duties  of  receivers  of  railroads  operating  the  same       §  246     ]3.  420 

BRIDGE, 

contract  to  build,  when  not  specifically  empowered  ...        §  12     p.  19 

BRIEFS   IN   APPELLATE   COURTS, 

to  be  filed  with  clerk,  and  furnished  to  counsel  on  oppo- 
site side §  491     p.  1076 

what  to  contain §  491     p.  1076 

See  also  Amendments  to  Rules  of  Circuit  Court  of  Appeals;  p.  1325. 
See  also  State  of  Facts. 

BRINGING  ON   REFERENCE, 

before  master §  309     p.  555 

BRINGING   SUIT   TO    A   HEARING. 

See  Hearing. 

BURDEN  OF  PROOF, 

in  suits  or  informations  where  seizures  are  made  pursuant 
to  an  act  providing  for  or  regulating  collection  of  duties 
on  imports  or  tonnage §  268     p.  465 

BURLINGHAM,    CHARLES  C, 

chapter  on  practice  in  admiralty §  391     p.  851 
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c. 

CALENDAR, 

of  motions §  198     p.  327 

briniring  suit  to  a  hearing §  296     p.  5-10 

precedence  of  appeals  on §  491  pp.  107-5-1U74 

CALIFORNIA, 

divided  into  two  districts §  26    p.  58 

counties  and  times  and  places  of 
holding  court  therein  enum- 
erated                §  26     p.  58 

districts  of,  included  within  Ninth  Circuit §  2U4     p.  338 

time  within  which  cause  to  be  docketed  in  United  States 

Supreme  Court  in  case  of  appeals  or  writs  of  error  from  §  488     p.  1057 

CALVERT, 

quotation  from  work  of,  on  parties §  54     p.  133 

CAMPBELL,   LORD, 

description  by,  of  former  English  practice  of  bringing  mo- 
tions to  a  hearing §  198     p.  327 

CANCELLATION, 

of  instruments §  2     p.  3 

CAPACITY   TO   SUE, 

objection  to  want  of,  raised  by  plea §  127     p.  229 

CAPITAL   CRIME. 

See  Crime:    Criminal  Prosecution. 

CAPITAL   PUNISHMENT, 

conviction  of   .     .     §  475     pp.  965,  970;  §  483     p.  1039;  §  484     p.  1042; 
§487     p.  1050;  §488     p.  1060;  491     pp.  1073-1074 

writ  of  error  in  cases  of §  394     p.  851 

See  Criminal  Prosecution;  Writs  of  Error  and  Appeals. 

CARRIER, 

receiver  of  railroad,  a  common  carrier §  250     p.  431 

how  far  decisions  of  State  courts  relative  to  common  car- 
riers are  binding  upon  Federal  tribunals §  375     p.  776 

See  also  Corporation. 
CAUSE   PETITIONS, 

so-called  because  made  in  a  cause §  199     p.  329 

CERTAINTY, 

in  bills §  69     p.  147 

bill  deficient  in,  demurrable §  108     p.  212 

CERTIFICATES, 

of  receivers §  247     p.  42.5 

exemplifyina;  books  and  papers  to  be  used  in  evidence       .     §  268     p.  465 

of  division  of  opinion §  394     p.  851     §396     p.  8.52 

clerk  to  authentication  of  record  on  appeal  §  488     pp.  1054,  1056,  1057, 

1059 

CERTIFICATE   OF  COUNSEL, 

to  accompany  all  demurrers §  118     p.  221 

mu.st  support  plea §  136     p.  239 

CERTIFICATES  OF  INDEBTEDNESS, 

suits  by  holders  of,  on  behalf  of  others §  49     p.  122 

CERTIFICATION, 

to  Supreme  Court §  476     pp.  971-993 
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CERTIORARI, 

bills  of,  practice  respecting §  90    p.  181 

writs  of §  365     pp.  717,  718 

jurisdiction  of  writs  to  bring §  365     pp.  717,  718 

to  State  court  to  make  return  of  record,  after  removal  of 

cause  to  Federal  court §  390     p.  837 

for  a  diminution  of  record §488     p.  1U59 

pending  writ  of,  for  diminution  of  the  record,  the  hearing 

of  the  cause  on  appeal  is  usually  adjourned      ....   §  488     p.  1059 

CESTUI  QUE   TRUST, 

jurisdiction  over §  2  p.  3 

when  necessary  parties  to  suits  affecting  trust  property     .       §  45    p.  116 
See  also  Beneficiary. 
CHANCELLORS, 

length  of  foot,  the  ancient  measure  of  equity       ....  §  1  p.  1 

labors  of  the  early,  in  widening  jurisdiction  in  equity  .     .  §  1  p.  1 

does  not  exercise  prerogative  of  sovereign  as  parens  patrice  §  5  p.  6 

this  prerogative  not  in  Federal  courts §  5  p.  6 

CHANCERY, 

rules  of  equity  founded  in  practice  of  High  Court  of     .     .  §  1     p.  1 

jurisdiction    in   equity   of    Federal   courts  generally   the 

same  as  that  in  the  English  court  of §  5     p.  6 

practice  in  High  Court  of,  adopted  by  rule  90  of  United 

States  Sujjreme  Court §  27     p.  89 

CHANGE   OF   RESIDENCE, 

purpose  of,  does  not  prevent  change  of  citizenship    ...         §  19     p.  41 

CHARGE, 

State  statute  limiting  powers  of  judge  to  comment  on  the 
facts  in  charge  to  jury,  or  directing  that  such  charge  be 

in  writing,  effect  of,  in  Federal  court §  374     p.  775 

when  trial  judge  may  comment  upon  the  facts     ....     §  374     p.  775 

general  exception  to,  when  unavailing §  377     p.  784 

exception  to  refusal  of  court  to  charge §  377     p.  784 

CHARGING   PART, 

of  bill,  counter-averments  to  avoid  anticipated  defense 

formerly  included  in §  76     p.  160 

no  longer  necessary §  80     p.  169 

See  also  Bills. 
CHARITY, 

necessary  parties  to  suit  brought  by  one  entitled  to,  on  be- 
half of  himself  and  others  similarly  situated     ....       §47     p.  120 

informations  filed  on  behalf  of §  63     p.  139 

liberal  amendments  in  favor  of §  160     p.  273 

CHARTERS, 

injunctions    to     restrain     corporations     from     violating 

their §  207     p.  342 

party  whose  land  has  been  taken  by  corporation  under 
power  of  eminent  domain  may  obtain  injunction  for 
using  such  lands  for  purpose  not  allowed  by  company's 
charter §  207     p.  342 

CHATTEL, 

injunction  to  restrain  alienation  of  a  specific §  210    p.  346 

injunctions  to  prevent  sales  and  transfers  of §  212     p.  352 

CHOSE  IN   ACTION, 

jurisdiction  over  suits  to  recover  contents  of §  15     p.  32 

§  24    pp.  54-56 
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CIRCUITS, 

enumerated  and  described §  26     p.  57;  §  204     p.  339 

CIRCUIT  COURTS  OF  APPEALS, 

appellate  jurisdiction §  479     pp.  1009-1017 

jurisdiction  .     §  13  p.  27;  §  14  p.  30;  §  475  pp.  965,  908;  §  476  pp.  971- 
974;  §  478  pp.  1005-1009;  §480  pp.  1017-1018;  §783  pp.  1036-1039; 

§  484  p.  1043 

territorial  jurisdiction §  26     p.  58 

terms  and  places  of  holding '.     .     .     .      §  26     pp.  58-59 

See  Amendments  to  Rules,  p.  1324. 

review  of  decisions  by  Supreme  Court §  475     pp.  966, 968 

certification  of  questions  from,  to  Supreme  Court     .     §  476     pp.  971,  976 
limitation  of  time  for  review  of  decisions  of,  by  Supreme 

Court §  483    p.  1036 

limitation  of  time  for  review  by  Circuit  Court  of  Appeals 

of  decisions  of  Circuit  and  District  Courts §  483     p.  1039 

writs  of  error  from §  484     p.  1040 

return  on  appeals  in  admiralty §  488     p.  1055 

printing  records  in §  490     pp.  1071,  1072 

briefs  in §  491    p.  1076 

See  also  Amendments  of  Rules,  pp.  1324-1326. 

proceedings  upon  decisions  by §  494     pp.  1082, 1083 

mandates §  495     pp.  1091, 1092 

on  appeal,  M'hen  unnecessary §  401     p.  855 

See  also  Appeals  and  Writs  of  Error  and  Appeals. 

CIRCUIT   COURTS, 

original  jurisdiction  of §  15    p.  30 

subjects  of,  enumerated     .     .     .     .  §  15    p.  30 
special  limitation  upon  jurisdiction  for  Southern  District 

of  New  York §  23     p.  49 

territorial  jurisdiction  of,  and  terms  of  holding        ...  §  26     p.  58 

rules  of  practice  promulgated  by §  27     p.  89 

what  judges  may  grant  orders  in §  204     p.  338 

clerk's  fees  in §  331     p.  616 

See  also  Costs. 

appellate  jurisdiction §  368  p.  751 ;  §  479  pp.  1009-1017 

appeals  to,  in  habeas  corpus  proceedings §  368     p.  751 

have  no  power  to  enact  rules  regulating  the  taking  of  tes- 
timony     . §  372    p.  766 

jurisdiction  of,  in  condemnation  proceedings  to  acquire 

real  estate  for  United  States  Government §  381     p.  798 

proceedings  in,  after  removal  of  cause  to §  385     p.  817 

writ  of  error  is  a  writ  of  the  Supreme  Court,  though  is- 
sued from  a  Circuit  Court §  484     p.  1040 

See  also  Removal  of  Causes;  Writs  of  Error  and  Appeals. 
CITATION, 

to  defendants  in  error  or  respondent  §  484  p.  1043;  §  485  pp.  1044-1045 
failure  to  serve,  when  ground  of  dismissing  case      .     .       §  484     p.  1043; 

§  489     p.  1062 

how  waived     ....     §  484    p.  1043 ;  §  489     p.  1062 
CITIZENS, 

of  different  States,  jurisdiction  of  Federal  courts  in  con- 
troversies between §  18    p.  37 

of  what  State  corporation  regarded  as  a §  ]  9     p.  38 

"          "     national  bank     "          "         §  19     p.  38 

of  District  of  Columbia i?  19     p.  38 

of  what  State  a  corporation  is  presumed  to  be       ....  §  66    p.  143 
vol.  II.  —  45 
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CITlZEl^iS  — continued. 

if  party  desiring  to  intervene  in  a  suit  is  citizen  of  same 
State  as  one  of  the  defendants,  that  will  usually  not  de- 
prive the  court  of  jurisdiction §  201     p.  332 

CITIZENS  OF  THE  UNITED  STATES, 

suits  to  secure  the  rights  of  citizens  of  the  United  States  .         §  15    p.  30 

CITIZENSHIP, 

how  determined - §  19     p.  38 

as  affecting  jurisdiction  of  Federal  courts §  19     p.  38 

of  unincorporated  association §  19     p.  38 

not  determined  by  residence '  19     p.  38 

of  members  of  voluntary  association §  45     p.  116 

costs  when  action  is  dismissed  for  want  of  jurisdiction  for 

lack  of  difference  of  citizenship §  327    p.  580 

See  also  Removal  of  Causes;  Residence. 

CITIZENSHIP  OF  FORMAL  PARTIES, 

does  not  affect  jurisdiction §  18    p.  37 

CITY, 

bill  by,  to  establish  right  to  levy  duty §  49     p.  122 

See  also  Municipal  Corporation. 
CIVIL  LAW, 

source  of  equitable  practice  and  jurisprudence     ....         §  1    P-      1 
practice  of  taking  libels  pro  confesso §  104     p.  202 

CIVIL  RIGHTS, 

laws ;  acts §  15    p.  30 

CIVIL  RIGHTS  LAWS, 

practice  in  removal  of  cases  arising  under §  389     p.  836 

writ  of  error  in  any  action  founded  upon §  475     p.  970 

CLAIMS, 

certain  claims  preferred  out  of  funds  in  hands  of  receivers 

in  railroad  foreclosure  suits §  243    p.  400 

See  also  Court  of  Claims. 
CLARENDON, 

labors  of,  in  widening  jurisdiction  of  courts  of  equity  .     .  §  1     p.  2 

CLASS, 

suits  against  one  or  more  of  a,  proper  parties  in       •     •.     •       §  ^^     P-  ^^1 

suits  by  or  against  one  or  more  persons  as  representatives 

of  a  class  claiming  a  common  right §  49     p.  122 

suits  on  behalf  of  members  of.     See  also  Intervention. 
CLAUSES, 

of  bills.     See  Bills. 
CLERICAL   ERROR. 

See  also  Correction  of  Decree  otherwise  than  by  Appeal. 

CLERKS   OF   COURTS, 

direction  to  enter  appearance        §  100    p.  198 

approval  of  bond  on  writ  of  error  cannot  be  delegated  by 

judge  to  clerk §  486    p.  1046 

undertaking  to,  for  fees,  by  plaintiff  in  error,  on  docket- 
ing cause  and  filing  record  in  United  States  Supreme 

Court §488    p.  1058;  §  489     p.  1063 

no  security  for  fees  to  clerk  of  Supreme  Court  of  United 
States  required  in  writs  of  error  in  criminal  prosecu- 
tions     §  488     p.  10.59 

power  to  issue  blank  writs §  362    p.  690 

certificates  of §  268    pp.  475,  476,  477 
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CLERKS    OF   CO\jRTS  — continued. 

transcripts  by §  268  p.  475 

fee  of,  in  Supreme  Court  and  Circuit  Court  of  Appeals     .  §  'd'-'A  p.  5116 

fee  of,  in  Circuit  and  District  Courts §  331  p.  596 

CLIENT, 

costs  as  between  solicitor  and §  336    p.  644 

CLOSING, 

at  bearing §  297     p.  541 

argument  in  appellate  court §  491     p.  1076 

CLOUD   UPON   TITLE. 

See  Parties;  Bill;  Titles. 
CLUBS.     See  Voluntary  Associations. 
CO-DEFENDANT, 

answer  cannot  pray  relief  against §  144     p.  250 

whether  admissions  of  one  defendant  can  be  used  against     §  265     p.  461 
COLLECTOR, 

recovery  against,  execution §  380     p.  794 

COLLUSION, 

removal  of  receiver  because  original  appointment  was  ob- 
tained by §  259     p.  451 

bill  to  impeach  for §  358     p.  678 

remanding  cause  improperly  removed  to  Federal  court      .     §  393     p.  846 
COLLUSIVE   ASSIGNMENT, 

removal  of  cause  in  case  of §  384     p.  813 

COLLUSIVE  JURISDICTION, 

verification  as  to,  in  suit  affecting  rights   assertable   by 

corporation §  76     p.  160 

dismissal  for §  293     p.  534 

COLOR, 

witness  not  to  be  excluded  on  account  of §  274    p.  485 

COLORADO, 

constitutes  one  judicial  district §  26     p.  58 

times  and  places  of  holding 
court  therein  enumerated         §  26     p.  58 

districts  of,  included  within  Eighth  Circuit §  204     p.  338 

COLUMBIA. 

See  District  of  Columbia. 
COMBINATION, 

where  bill  specially  charges,  the  plea  to  such  part  must  be 

accompanied  by  answer        §  137'    p.  241 

COMMERCE, 

compliance  with  Inter-State  Commerce  Act  compellable  in 

certain  cases  by  injunction §  222     p.  367 

COMMERCIAL   LAW, 

what  principles  of,  applicable  in  Federal  courts  ....     §  375     p.  776 
COMMISSION, 

to  take  testimony.     See  Evidence. 
COMMISSION   OF  REBELLION, 

when  will  issue §  149     p.  260 

COMMISSIONERS, 

fees  of §  331  a  pp.  616-620 

COMMISSIONERS   OF  PATENTS, 

bill  of  arrest §  11     p.  IS 

injunction  against  §  11     p.  18 
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COMMITMENT, 

notice  of  motion  for  process  of,  to  be  served  personally   .     §  197    p.  324 
order  of §  34:4     p.  655 

COMMITTEE, 

for  lunatic  on  suit  brought §  40    p.  108 

COMMON   CARRIER, 

receiver  of  railroad  a §  250     p.  431 

how  far  decisions  of  State  courts  relative  to,  are  binding 

upon  Federal  tribunals §  375    p.  776 

See  also  Carrier. 

COMMON   CONFEDERACY   CLAUSE, 

no  longer  necessary §  79     p.  168 

form  of §  79     p.  168 

See  also  Bills. 

COMMON  INJUNCTIONS. 

See  Injunctions. 
COMMON   LAW, 

acts  upon  property,  not  persons §  1     p.  2 

origin  of §  1     p.  1 

source  of  equitable  practice  and  jurisprudence §  1     p.  1 

desire  to  soften  rigors  of,  the  foundation  of  equity  juris- 
prudence   §  1     p.  1 

distinction  between,  and  equity §  1    p.  2 

See  also  Practice  at  Common  Law. 

COMMON-LAW   PROCEDURE. 

See  Practice  at  Common  Law. 

COMMON  RIGHT, 

suits  by  or  against  one  or  more  persons  as  representatives 

of  a §  49    p.  122 

COMPELLING, 

witness  to  testify §  277    p.  493 

COMPELLING   ANSWER, 

proceedings  for §  149     p.  260 

COMPENSATION, 

terms  as  to,  of  receiver,  imposed  by  court  on  appointment  §  243  p.  400 

when  receiver  obliged  to  act  without §  255  p.  443 

of  receivers §  258  p.  449 

of  master §  314  p.  562 

COMPETENCY, 

of  witnesses.     See  Evidence. 

COMPETITION, 

no  injunction  to  restrain  mere §  207    p.  342 

See  also  Monopoly. 
COMPLAINT, 

dismissal  of §  374    p.  771 

judgment  unconditionally  dismissing,  may  be  reviewed  by 

writ  of  error  from  Supreme  Court  to  State  Court      .     .   §  477     p.  1002 
See  also  Bills,  Parties,  Pleadings. 

COMPLETE   RELIEF.     See  Relief. 

COMPLIANCE, 

with  decree,  not  a  waiver  of  right  to  bring  appeal  or  error  §  489     p.  1066 

COMPROMISE, 

dismissal  of  appeal  of  writ  of  error  on  .....  §  489    pp.  1064-1065 
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COMPTROLLER  OF  THE  CURRENCY, 

appointment  of  receiver  by §  240     p.  394 

introducing  in  evidence  papers  executed  by    .     ....     §  268     p.  465 

COMPULSION. 

See  also  Duress. 

CONCLUSION, 

of  decree ,     .     .     .     §  325    p.  578 

CONCLUSIONS   OF   LAW, 

not  to  be  stated  in  bills §  69  p.  147 

not  to  be  stated  in  plea §  124  p.  226 

not  to  be  stated  in  affidavits §  272  p.  483 

See  also  Facts. 

demurrer  does  not  admit §  106  p.  208 

CONCURRENT  JURISDICTION, 

of  State  and  Circuit  Courts §  15     p.  30 

dismissal  of  bill  for  failure  of  plaintiff  to  elect  whether  he 

will  proceed  at  law  or  in  equity §  295    p.  539 

CONDEMNATION   PROCEEDINGS, 

for  United  States,  practice  in   .     .      §  15  p.  30 ;  §  26  p.  58;  §  381  p.  798 

injunction  affecting §  211  p.  347 

when  recoverable §  383  p.  810 

CONDITIONS, 

upon  enforcement  of  rights  created  by  State  statutes   .     .  §  8    p.  11 

CONDITIONAL   DECREE, 

sometimes  made  without  reference  to  pleadings,  for  the 

purpose  of  doing  equity §  84    p.  172 

See  also  Decrees. 

CONFEDERATE   GOVERNMENT §  268    p.  468 

CONFLICT   OF   LAWS, 

when  Ze.2:/orJ  governs §  374    p.  773 

See  State  Courts,  State  Statutes. 
CONFORMITY, 

of  practice  in  Federal  courts  to  State §  360    p.  683 

CONGRESS, 

exemption  of  members  of,  from  service  of  process    ...       §  98     p.  195 
when  writ  of  ne  exeat  republica  cannot  be  issued  against 

members  of §  262    p.  456 

introducing  in  evidence  extracts  from  the  journal  of  the 

Senate  or  of  the  House  of  Representatives §268     p.  465 

recovery  against  officer  of  either  House  of;  execution  .     .     §  380     p.  794 
removal  to  Federal  court  of  action  against  person  on  ac- 
count of  anything  done  while,  an  officer  of  either  House 

of §  383    p.  804 

practice  on   removal  of  suits   against  officers  of  either 

House  of §  388    p.  835 

CONNECTICUT, 

constitutes  one  judicial  district §  26    p.  58 

times  and  places  of  hold- 
ing court  therein  enum- 
erated              §  26    p.  58 

the  districts  of,  included  within  the  Second  Circuit      .     .     §  204     p.  338 

CONNOLLY,  THEODORE, 

editorial §  367     pp.  740-744 
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CONSENT, 

to  relief  sought  as  affecting  necessary  parties       ....  §55  p.  133 

decrees  entered  upon,  what  to  be  stated  in §  325  p.  576 

dismissal  of  suit  on,  costs  and  fees §3ol  p.  596 

amendment  of  order  or  decree  entered  by §  351  p.  664 

a  case  of  which  the  Federal  court  could  not  otherwise  take 

jurisdiction  cannot  be  removed  from  State  court  by  .     .  §  383  p.  804 
effect  of  consent  to  extend  time  to  answer  on  time  to  re- 
move cause §  385  p.  817 

cause  which  was  properly  removed  to  Federal  court  can- 
not be  remanded  on  consent §  393  p.  846 

appeals  from  decrees  entered  by  consent §  494  p.  1089 

submission  of  cases  by §  408  p.  858 

CONSIDERATION, 

inadequacy  of §  11     p.  14 

CONSOLIDATION   OF   SUITS, 

common-law  procedure  respecting §  360     p.  683 

at  law  and  in  equity §  371     p.  765 

CONSPIRACY, 

not  grounds  for  bill  in  equity  to  recover  damages  alone     .         §  12     p.  19 

CONSTITUTION, 

as  affecting  jurisdiction  of  Federal  courts §  3     p.  4 

distinctions  made  by,  between  law  and  equity     ....  §  4    p.  5 

suits  arising  under §  15  p.  30;  §  17  p.  35 

to  redress  deprivation,  right,  privilege,  or  immunity 

secured  by §  15     p.  30 

liability  of  States  to  suits  by  private  persons  under  .     .     .       §  37     p.  100 

suits  of  one  State  against  another,  under §  38    p.  107 

power  of  Congress  to  enact  law  allowing  in  a  single  speci- 
fied suit  against  a  corporation  chartered  by  it,  matters 
and  defendants  to  be  joined,  in  a  manner  that  would 

otherwise  constitute  multifariousness §  75     p.  159 

exemption  under,  of  certain  Federal  officers  from  process        §  98     p.  195 
proceedings  in  a  State  court  cannot  be  enjoined  merely 

because  taken  under  a  State  statute  repugnant  to  the    .     §  211     p.  346 
writs  of  error,  in  any  case,  in  Circuit  or  District  Court, 
brought  on  account  of  the  deprivation  of  any  right  or 

privilege  secured  by  the §  475     p.  970 

review  by  writ  of  error,  of  decision  of  State  court  affect- 
ing        §  477    pp.  993-1005 

See  also  Contract. 

CONSTITUTIONAL  LAW, 

rulings  involving,  upon  hearing §  298     p.  542 

State   statutes   regulating  procedure   in   Federal  courts, 

effect  of .     .     .    -§374    p.  771 

State  statutes  excluding  corporations  from  doing  business 

within  their  limits §  383     p.  804 

CONSTRUCTION, 

of  State  statute  by  State  court,  how  far  binding  upon 

Federal  tribunals  -    .     .     .     .     .     • §  375     p.  776 

CONSTRUCTIVE   ADMISSIONS. 

See  Evidence. 
CONSTRUCTIVE  FRAUD, 

as  a  subject  of  equitable  jurisdiction §  2     p.  3 

CONSTRUCTIVE  TRUSTS, 

as  subjects  of  equitable  jurisdiction §  2   -p.  3 
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CONSULAR  COURTS, 

appeals  from - §  479     p.  1013 

CONSULS, 

juvisdiction  of  cases  affecting §  3     p.  4 

original  jurisdiction  of  United  States  Supreme  Court  in 

controversies  affecting §  14     p.  27 

jui'isdiction  of  District  Courts  in  suits  against     ....  §  25    p.  57 

introducing  in  evidence  oopies  of  papers  in  the  office  of  a  .  §  268    p.  465 

consular  certificates §  268     p.  475 

CONTAGIOUS   DISEASE, 

provisions  as  to  holding  terras  of  United  States  Supreme 

Court  in  case  of §  26     p.  58 

CONTEMPT, 

notice  of  motion  for  process  of,  to  be  served  personally      .     §  1^7     p.  324 

party  in,  restricted  to  certain  motions §  197     p.  324 

receiving  fees  by  counsel  assigned  to  person  suing  in  forma 

pauperis,  a §  200    p.  331 

interference  with  receiver  a §  249     p.  428 

witness  refusing  to  testify,  a §  277     pp.  493-494 

common-law  procedure  respecting §  360    p.  684 

jurisdiction  of  Federal  courts  to  punish  acts  committed 

before  removal  of  cause §  392    p.  846 

See  also  Enforcement  of  Decrees  and  Orders. 

CONTEMPT  PROCEEDINGS, 

when  amendment  of  a  bill  discharges §162     p.  276 

CONTINUANCE, 

executor  or  administrator  becoming  party  entitled  to  a  .     .  §  373     p.  769 
See  also  Postponement. 
CONTRACT, 

relief  in  equity  against §  2     p.  3 

when  not  specifically  enforced §  12     p.    23 

to  build  bridge  when  not  specifically  enforced §  12     p.    27 

bills  to  contain  no  unnecessary  recitals  of §  68     p.  145 

alternative  relief  in  action  affecting §  70     p.  151 

injunction  to  enforce   specific  performance  of,   affecting 

land       .     .     . §  208     pp.  344-345 

injunctions  to  compel  the    performance    or    prevent  the 

breach  of §  210     p.  346 

injunctions  to  compel  performance  or  prevent  breach  of, 

not  affecting  land §  220     pp.  366-367 

injunction  to  restrain  defendant  from  violating  negative 

promise  contained  in  a §  220    p.  366 

with  receiver §  245     p.  419 

how  far  decisions  by  State  courts  upon  the  law  of  contracts 

by  corporations  are  binding  upon  the  Federal  Courts      .    §  375     p.  778 
how  far  construction  of,  by  State  Courts  will  be  followed 

in  Federal  tribunals     '. §  375     pp.  778-779 

CONTRIBUTION, 

as  a  subject  of  jurisdiction  in  equity        .     .     •. §  2     p.  4 

CONTRIBUTORY  NEGLIGENCE, 

how.  far  decisions  of  State  Courts  upon  law  of,  are  bind- 
ing upon  the  Federal  tribunals .     §  375     p.  776 

CONTROVERSY, 

between  citizens  of  different  States §  17     pp.  36-37 

"  how  determined §  18     pp.  37-38 
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CONTUMACIOUS  WITNESS, 

compelling  to  testify §  277     pp.  493-494 

CONVEKSIOX, 

of  property,  not  ground  for  bill  in  equity §  12     p.  23 

CONVICT, 

time  of,  to  bring  appeal  or  writ  of  error     ...      §  483     pp.  1037,  1038 
See  also  Crimixal  Prosecutions. 
CONVICTION    OF   CAPITAL   OR  INFAMOUS   CRIME, 

writ  of  error  to  review    §  475  pp.  965,  970;  §  483  p.  1039,  §  484  p.  1042; 
§  487  p.  1050;  §  488  p.  1060;  §  491  pp.  1073,  1074 
See  Criminal  Prosecutions. 
COPY, 

of  bill,  when  to  be  furnished §  161     p.  273 

books,  records,  or  papers,  how  introduced  in  evidence   §  268     pp.  465-482 
whether  clerk  cau  charge  for  copy  made  by  attorney     .     .     §  331     p.  606 
COPYRIGHT, 

effect  of  State  statutes  of  limitation  upon §  8     p.  12 

reached  by  creditor's  bill §11     p.  16 

necessary  parties  to  suit  by  equitable  assignees  of    .     .     .       §44     p.  113 

bill  for  infringement  of §70    p.  151;  §84     p.  175 

injunction  to  restrain  infringement  of  §  210     p.  346;  §  216     pp.  357-360 

§  217     pp.  361-364 
writs  of  error  to  review  decrees  concerning     ...    §  475     pp.  968,  970 

pleadings  in  bill  to  enjoin  infringements §  70     p.  151 

pleadings  at  common  law  in §  360    p.  687 

CORAM  NOBIS, 

writ  of  error,  when  allowed §  379     p.  793 

CORPORATIONS, 

individual  liability  of  stockholders    ........  §  7     p.  10 

franchises  not  forfeited  by  bill  in  equity  filed  by  private 

citizen §  12     p.  26 

not  enjoined  at  suit  by  stranger  from  act  ultra  vires      .     .         §  12     p.  27 

bill  by  stockholder  against .      §  12     pp.  25-27 

chartered    by    Congress,    jurisdiction    of    suits    by    or 

against §  15     p.  30;  §  17     p.  35 

of  what  State  regarded  as  a  citizen   .     .      §  19     p.  38;  §  66     pp.  143-144 

of  what  State  deemed  to  be  a  resident §  22     p.  45 

who  to  be  made  parties  in  suit  against,  under  English 

practice §43     pp.  111-112 

when  stockholders  are  necessary  parties  to  suits  affecting  .  §  45  p.  118 
parties  to  suit  by  stockholder,  on  behalf  of  himself  and 

others  similarly  situated §  47     p.  120 

suing  stockholders  of,  as  representing  a  class  ....  §  48  p.  121 
if  party  to  bill,  law  of  State  creating  same  to  be  stated  §  66  pp.  143-144 
allegation  that  defendant  corporation  is  about  to  exceed 

its  powers  insufficient;  facts  to  be  shown §  69     p.  148 

alternative  relief  asked  for  in  suit  affecting  interest  in       .       §  70     p.  150 
power  of  Congress  to  pass  law  allowing,  in  a  single  specified 
suit  against  corporation  chartered  by  it,  matters  and  de- 
fendants to  be  joined  in  a  manner  that  would  otherwise 

constitute  multifariousness §  75     p.  160 

necessary  averments  in  suits  affecting  rights  assertable  by       §  76     p.  161 

suits  affecting,  when  to  be  verified §  87     p.  177 

service  of  subpoenas  on §95     pp.  188-191 

service  of  connuon  corporation §  360     p.  687 

unincorporated    association    suing    as,     ground    of    de- 
murrer       §  108    p.  213 
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CORPORATIONS  —  continued. 

discovery  cannot  be  required  of §  148     p.  258 

but  can  be  required  to  answer  fully §  148  pp.  258  259 

answer  by §  151     p.  2t)J 

.  allowing  stockholders  to  intervene  in  suits  affecting     .     .  §  201     p.  333 
injunctions  to  restrain  corporations  from  violating  their 

charters §207  pp.  342-344 

territorial  corporations         §  17     p.  35 

county  considered  as §  24     p.  55 

officers,  when  proper  parties  to  suit  against §  43     p.  llO 

when  improper  parties  to  suit  against §  43     p.  112 

when  receiver  of  property  of,  will  be  appointed  ....  §  240     p.  396 

suits  in  the  name  of,  by  receiver §  249     p.  428  . 

whether  should  be  required  by  order  to  produce  books  and 

papers  on  trial §  372     p.  7G8 

how  far  decisions  of  State  courts  upon  the  law  of  contracts 

by  corporations  are  binding  upon  Federal  tribunals  .     .  §  375    p.  778 
agreement  by,  not  to  remove  into  Federal  court  any  suit 

brought  against  it  within  a  State §  383     p.  813 

exclusion  of,   by  State   from  doing  business  within   its 

limits §  383     p.  Bio 

See  also  Parties;  Foreign  Corporations. 

CORPORATION  TRUSTS, 

Lord  Hatherley,  on §  207    p.  342 

See  Monopolies. 
CORRECTION, 

of  judgments  by  courts  that  rendered  them §  379     p.  793 

CORRECTION   OF   DECREE   OTHERWISE   THAN   BY  APPEAL, 

in  general §  350     p.  664 

amendment  upon  petition  without  a  rehearing    ....  §  351     p.  664 

petitions  for  rehearing §  352  pp.  665-668 

practice  upon §  352     p.  666 

supplemental  bills  in  the  nature  of  bills  of  review    .      §  353  pp.  668-669 

bills  of  review §  354    p.  670 

provisions  peculiar  to,  for  matters  of  fact 

newly  discovered §  355     pp.  672-673 

provisions  common  to  both  kinds  of  bills  of 

review §  356  pp.  673-677 

bills  in  the  nature  of  bills  of  review      .     .  §  357     p.  677 

bills  to  impeach  decrees  on  account  of  fraud §  358    p.  678 

collusion  ....  §  358    p.  679 

surprise    ....  §  358    p.  679 

bills  to  suspend  or  avoid  the  operation  of  decrees     ...  §  359     p.  682 
COSTS, 

making  persons  parties  to  suits  to  mulct  for §  43     p.  Ill 

in  cases  of  fraud,  persons  sometimes  allowed  to  be  made 

parties  only  to  be  mulcted  in §  43     p.  112 

practice  of  taking  the,  according  to  length  of  bills,  the 

origin  of  the  common  confederacy  clause §  65     p.  143 

payment  of  as  condition  for  leave  to  amend,  on  objection 

for  multifariousness  being  sustained §  75     p.  160 

payment  of,  when  to  form  a  subject  of  prayer  for  relief     .  §  83     p.  172 

on  overruling  demurrer §  122  pp.  223-224 

sustaining  demurrer §  123     p.  225 

on  argument  of  plea §  140  pp.  244-247 

dismissing  bill  with,  where  a  disclaimer  is  made  and  it 
appears   that   defendant   was    made   a    party   without 

reason §  155     p.  2G8 
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COSTS  —  continued. 

amending  bill  as  of  course  without  payment  of  costs     .     .     §  161     p.  274 

suit  will  not  be  revived  merely  for §  176     p.  299 

making  of  separate  motions  discouraged  as  to      ....     §  197     p.  327 
appellate  Court  on  motion  to  dismiss  for  want  of  juris- 
diction       §  327     p.  583 

when   judgment  on,  is  reserved  for  want  of  jurisdiction 

below §  327     p.  584 

when  both  parties  appeal §  327     p.  584 

in  court  of  removal §  327     p.  584 

on  removal  after  removal §  327     p.  584 

when  case  dismissed  for  want  of  jurisdiction  in  court  of 

original  jurisdiction §  327     p.  584 

not  decreed  under  English  practice  against  pauper  ...     §  200     p.  332 

but  if  successful,  court  might  allow  him  full §  200     p.  332 

plaintiff  dismissing  his  bill  without  costs §291     p.  532 

practice  respecting,  on  references §  311     p.  558 

definition,  and  distinction  between  costs  at  law  and  in 

equity §  226     p.  580 

in  admiralty §  419     p.  864 

to  whom  costs  will  be  awarded §  327     pp.  580-584 

classification  of  costs §  328     p.  584 

costs  between  party  and  party §  329     p.  585 

attox'ney's  fees  enumex^ated,  and  amounts  ....     §  330    pp.  585-596 

belong  to  party     §  330     p.  588 
clerk's  fees,  Supreme  Court  of  the  United  States     ...     §  331     p.  596 

Circuit  and  District  Courts §  331     pp.  597-616 

Circuit  Court  of  appeals §  331     p.  598 

marshal's  fees,  Supreme  Court  of  the  United  States      §  332     pp.  620-623 

"      generally §  332    pp.  G23-636 

witness's  fees §  333     pp.  637-640 

miscellaneous  disbursements §  334     pp.  640-642 

commissioner's  fees §  334     p.  641 

costs  out  of  a  fund §  835     pp.  641-644 

as  between  solicitor  and  client §  336     p.  644 

taxation  of  costs §  337     p.  644 

security  for §  338     pp.  615-646 

common-law  procedure  respecting §  360     p.  684 

upon    remand  of  cause  improperly  removed   to  Federal 

court §  393     p.  848 

imposed  upon  a  remand §  393     p.  848 

security  for,  not  required  in  writs  of  error  to  convictions 

of  crime §486     p.  1047;  §  488     p.  1060 

security  for,  on  writ  of  error  or  appeal  ....       §486     pp.  1040-1041 
impo.sed  for  unnecessary  printing  of  record §  490     p.  1071 

See  also  Security   for   Costs;    Terms;    District  Attorney;  Commis- 
sioners; Clerks;  Marshals;  Witnesses. 

COTTENHAM,    LORD, 

opinion  of,  upon  giving  leave  to  amend  upon  allowing 

demurrer §  123     p.  225 

COUNSEL, 

signature  of,  to  bill §  86  p.  177 

failure  of,  to  sign  bill  demurrable §  108  p.  215 

certificate  of,  to  accompany  all  demurrers        §  118  p.  221 

certificate  of,  must  suppoi't  plea §  136  p.  240 

signature  of,  to  answer §  151     pp.  262-263 

signature  of,  to  replication §  159  p.  272 
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COUXSEL  —  continued. 

signature  of,  to  amended  bill §  162  p.  275 

signature  of,  to  cross-bill §  172  p.  '2\yl 

signature  of,  to  bill  of  revivor §  ISO  p.  o0'6 

as  soon  thereafter  as  counsel  can  be  heard,  words  usually 

employed  in  notices  of  motion §  197  p.  325 

when  to  sign  notice  of  motion §  197  p.  325 

former  English   practice  respecting,   as  to   argument  of 

motions  by §  198  p.  327 

assigning  under  English  practice  to    petitioner  suing  in 

forma  pauperis §  200  p.  331 

when  fees  of,  required  to  be  paid  by  party  desiring  to 

intervene §  201  p.  334 

when  signature  of,  necessary  to  petition  for  intervention  .  §  202  p.  335 

whom  receiver  may  not  retain  as §  250  p.  433 

allowances  to,  in  receiverships §  257  p.  448 

agreements  between,  must  be  reduced  to  writing  or  made 

in  open  court §  265  p.  462 

presence  of,  at  taking  of  testimony §  284  p.  502 

on  hearing §  297  p.  541 

time  allowed,  on  argument  in  appellate  court       ....  §  491  p.  1078 

COUNSEL  FEES, 

when  payable  out  of  fund  in  court §  336     p.  644 

COUNTER   AVERMENTS, 

to  avoid  anticipated  defense §  76     p.  160 

COUNTERCLAIMS, 

when  included  in  estimation  of  matter  in  dispute    ...         §  16     p.  33 
See  also  Set-off. 

COUNTY, 

is  a  corporation §  -24     p.  f  5 

subject  to  suit §  37     p.  106 

State  law  cannot  direct  jurisdiction  over    .     .     .     .   §  6  p.  9  ;  §  37  p.  106 
called  judicial  district §  360     p.  687 

COURT   OF   PRIVATE   LAND   CLAIMS, 

jurisdiction  of §  26  b     pp.  87,  89 

COUPON, 

effect  of  judgment  in  suit  to  collect §  395     p.  1028 

COUPON   HOLDER, 

bill  by §  12     pp.  19,  20 

See  also  Stockholder. 

COURT, 

opening  of,  words  usually  employed  in  notices  of  motion  .     §  197     p.  325 
See  the  special  tribunal  desired. 

COURT   FUNDS, 

petition  for  payment  of §  199     p.  330 

COURT   MARTIAL, 

accused  may  testify §  274     p.  488 

COURT   OF   CLAIMS, 

organization §  440     p.  876 

jurisdiction  •_   •  _  •     •     •    §  12  p.  27;  §  36  p.  96;  §§  441-442  pp.  877-902 

statute  of  limitations §  443     p.  902 

pleadings §§  444,  446     pp.  904-913 

attorneys §447     p.  913 

evidence §  448     pp.  913-923 

motions §  449     p.  923 

abatement  and  revivor §  450     p.  924 
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COURT   OF    CLAIMS  — continued. 

discontiuuauce  and  withdrawal  of  paper §  451     p.  924 

trials §  452     pp.  924-929 

new  trials §  454     pp.  929-932 

■    judgmeuts §§  455,  456     pp.  932-935 

appeals    §  457  p.  935;  §  475  p.  966 ;  §  480  p.  1024;  §  483  pp.  1036-1037; 

§  487  p.  1052;  §  488  p.  1054;  §  494  p.  1083 

COURT   OF   PRIVATE   LAND   CLAIMS, 

history §  458  pp.  937-939;  §  459  pp.  939-943 

organization §  460     p.  9-13 

place  and  time  of  sessions §  461     p.  943 

jurisdiction §  462     p.  944 

parties §  463     p.  947 

venue §  464     p.  948 

pleadings  and  practice §  465     pp.  948-953 

evidence §  466     pp.  953-956 

statute  of  limitations §  468     p.  957 

decrees §  469     pp.  957-959 

appeals §  470  p.  959;  §  472  pp.  961-963 

'    practice  when  no  appeal  is  taken §  471     pp.  959-961 

termination  of  court §  473     p.  963 

COVENANT, 

against  ancestor,  who  necessary  parties  to  a  bill  to  enforce  §  42  p.  Ill 
injunctions  to  enforce  specific  performance  of,  relative  to 

land §  208    pp.  344-345 

CRANWORTH,  LORD   CHANCELLOR, 

rule  of,  as  to  pleading  statute  of  frauds §  131     p.  236 

CREDITOR, 

of  estate,  not  to  be  joined  as  party  with  receiver  ...  §  45  p.  116 
of  i  nsolveut  debtor,  when  necessary  parties  to  suit  brought 

by  or  against  insolvent  debtor §  45  p.  116 

necessary  parties  to  suits  by,  on  behalf  of  himself  and 

others  similarly  situated §  47  p.  120 

filing  bill  of  revivor §  177  p.  300 

of  corporation,  obtaining  injunction §  207  p.  343 

of  corporation,  appointment  of  receiver  in  suits  of  ...  §  240  p.  397 

CREDITOR'S   BILL, 

as  a  subject  of  equity §  2     p.  4 

State  law  authorizing §  7     p.  10 

equitable  jurisdiction  over §  11  p.  16;  §  12  p.  19 

founded  on  a  State  judgment  is  removable §  393     p.  812 

CREW, 

necessary  parties  to  suit  brought  by  one  on  behalf  of  him- 
self and  others  similarly  situated  to  recover  prize  money       §  47     p.  121 
See  also  Prize  Causks. 
CRIME. 

See  Criminal  Prosecution;    Habeas  Corpus;  Conviction  of  Capital 
OR  Infamous  Crime. 

CRIMINAL   PROSECUTION, 

practice  in §  360  p.  687 

defendant  in  certain  cases  obliged  to  answer  a  charge  of 

fraud  which  might  suV)ject  him  to  a §  109  p.  215 

injunctions  will  not  be  issued  to  stay     .     .      .       §  12  p.  19;  §  211  p.  346 

to  what  extent  common-law  procedure  followed  in    ...  §  360  p.  683 

against  revenue  officer,  removal  to  Federal  court       ...  §  383  p.  801 
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CRTMIXAL   PROSECUTION  — co/i/irtueJ. 

removal  to  Federal  court  generally,  of  criminal  prosecu- 
tions, where  accused  is  denied  rights  guaranteed  by  law 
providing  for  equal  rights  of   citizens  of   the  United 

States " §  383     p.  807 

against  revenue  officers  and  officers  of  either  house  of  Con- 
gress, practice  upon  removal  to  Federal  court .     .     §  388     pp.  835-836 
practice  on  removal  of  cases  arising  under  civil  rights 

laws §  389    pp.  836-837 

writ  of  error  to  Supreme  Coui-t  of  United  States  in  .     .     .     §  475    p.  965 
writ  of  error  to  Circuit  Court  of  Appeals  in    .     .     §  478     pp.  1005-1006  ; 

§  479     p.  1016 

time  to  take  out  writ  of  error  in §  483     p.  1039 

no  security  required  upon  a  writ  of  error  to  a  judgment 
of  conviction  of  a  capital  crime  in  a  court  of  the  United 

States §  486    p.  1047 

no  security  required  to  clerk  of  Supreme  Court  of  United 

States  for  fees  on  writ  of  error  in §  488     p.  1060 

former  convictions  had  in  District  courts §  479     p.  1016 

writs  of  error  in,  entitled  to  preference  on  hearing  ...  §  491     p.  1073 
CROSS   APPEALS, 

argued  as  one  case §  491     p.  1078 

CROSS-BILLS, 

in  the  nature  of  original  bills §  64     p.  140 

definition  and  origin  of §  109     p.  286 

when  should  be  filed §  170     pp.  286-287 

when  should  not  be  filed §  171     pp.  287-291 

frame  and  requisites  of §  172     pp.  291-293 

who  can  file §  172     p.  292 

proceedings  upon §  173     pp.  293-295 

may  be  sustained  as  a  petition  of  intervention     ....     §  201     p.  332 
defendant  cannot  usually  move  for  appointment  of  receiver 
before  decree  unless  he  has  filed  cross-bill  praying  for 

one §  483    p.  1038 

as  to  right  to  appeal  from  decree  dismissing §  483     p.  1040 

jurisdiction  over   irrespective  of  the   citizenship   of  the 

parties §  21  p.  28;  §  172  p.  291 

service  of  subpoena  under §  96    p.  192 

CROSS   LIBEL §  411     p.  860 

CURTIS,  JUDGE, 

ruling  of,  as  to  whether  judgment  of  foreign  courts  can  be 

pleaded  in  bar §  132     p.  237 

on  assessment  of  damages  under  injunction §  237     p.  389 

on  powers  of  Federal  courts  to  amend  writs  of  error     .     .  §  484    p.  1041 
CUSTODY  OF   COURT, 

when  it  begins §  9     PP-  12-13 

when  it  terminates     .     .     .     , §  9    PP-  13-14 


D. 

DAMAGES, 

independently  of  other  equitable  relief,  not  usually  recov- 
ered by  bill  in  equity §  12     p.  23 

necessity  of  alleging  special,  to  obtain  injunction     ...     §  207    p.  343 

liability  of  receiver §  251     pp.  434-450 

on  injunction  bonds §  237     pp.  390-391 
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DAMAGES  —  continued. 

reference  to  master  to  assess §  300     p.  5i5 

costs  where  master  reports  in  favor  of  plaintiff  for  nominal 

damages §  327     p.  580 

awarded  by  appellate  court  for  delay §  495     p.  1093 

DANIELL'S   CHANCERY   PRACTICE. 

quotation  from,  on  statement  of  causes  in  demurrer     .     .     §  115     p.  220 

form  of  oath,  quoted  from §  151     p.  263 

on  creditors  filing  bills  of  revivor §  177     p.  300 

practice  as  to  supplemental  bills  in  cases  of  personal  repre- 
sentatives       §  187    p.  312 

on  amending  petitions  for  intervention §  202     p.  336 

quotation  from,  on  receiver's  sureties §  256     p.  445 

DEATH, 

of  relator,  effect  of,  upon  proceedings §    63     p.  139 

action  abating  by,  of  plaintiffs §  174     p.  296 

of  party  pending  appeal  or  writ  of  error §  482     p.  1033 

effect  of  death  of  party  before  time  allowed  for  taking  ap- 
peal or  bringing  writ  of  error  has  expired §  482     p.  1033 

abatement  of  suits  by.     See  Abatement  and  Revivor; 
Bills  of  Revivor. 

DE   BENE   ESSE, 

issuing  subpoena  in  case  of  taking §  275     p.  489 

bills  for  taking  testimony §  280     p.  497 

depositions  de  bene  esse  under  the  Acts  of  Congress  .     §  286     pp.  509-515 

DEBENTURES, 

for  drawback  of  duties,  jurisdiction  of  suits  by  assignees  of    §  15  p.  30-32 

DEBTOR, 

See  Insolvent  Debtor. 

DECEDENT'S  ESTATE, 

suits  relating  to §  11     pp.  14-19 

DECISIONS, 

how  pleaded §  68    p.  146 

rules  of,  upon  a  hearing §  298    p.  542 

weight  of,  upon  a  hearing §  298     p.  542 

rules  of,  in  trials  at  common  law §  375     p.  776 

of  appeals  and  writs  of  error §  494  pp.  1082-1091 

DECLARATORY  PART, 

of  decree §  325     p.  576 

DECREE, 

bill  to  enforce §  11    p.  16 

jurisdiction  of  bill  to  set  aside  for  fraud §  21     p.  42 

who  bound  by §  42     pp.   110-111 

to  provide  for  all  the  rights  which  different  persons  have 

in  the  matters  decided §  42     p.  110 

all  persons  should  be  made  parties  to  suit  who  are  inter- 
ested in §  42     p.  110 

as  against  absent  parties,  or  such  as  are  without  the  juris- 
diction       §  50    pp.  121-122 

bills  impeaching,  upon  the  ground  of  fraud §  64     p.  141 

bills  to  suspend  operation  of,  on  special  circumstances       .  §  64     p.  142 

bills  to  avoid,  on  the  ground  of  matter  subsequent  ...  §  64     jj.  141 

bills  to  obtain  a  judicial  construction  of  a  previous  ...  §64     p.  141 

bills  to  set  aside §  64    p.  142 

alternative  relief  in  action  to  set  aside §  70    p.  150 

not  rendered  void,  by  multifariousness §  75    p.  159 
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DECREE  —  continued. 

conditional,  sometimes  entered  for  the  purposes  of  doing 

equity       §  84     p.  17.5 

pro  confesso §  104     pp.   2U1-207 

requiring  answer  to  obtain  a  proper §  1 10     p.  200 

taking  bill /jro  c'o«/t;s.s'o,  appeal  from §101     p.  204 

mandatory  injunctions  rarely  granted  before  a    ....     §  226     p.  374 

discontinuance  before §  291     pp.  532-5.34 

court  may  make  a  final  decree  upon  the  hearing  ...  §  300  p.  545 
leave  given  to  apply  for  further  orders  at  foot  of      ...     §  300     p.  545 

definition  and  classification §  317     p.  56S 

final  and  interlocutory §  318     pp.  568-569 

171  personam        §  319     pp.  569-570 

in  equity §  416    pp.  862-863 

in  rem §  320     p.  571 

in  equity §  4     p.  5 

absolute  and  conditional §  321     p.  572 

nisi §  322     pp.  572-574 

in  the  nature  of  decrees  nisi §  323     pp.  575-576 

time  of  entry  of  decree §  324     p.  576 

frame  of  decree §  325     pp.  576-579 

in  admiralty §  415    p.  862;  §  416     pp.  862-863 

costs  in  Supreme  Court  of  the  United  States  upon  reversal 

of  decree  for  want  of  jurisdiction §  393     p.  849 

from  what  decrees  a  party  may  appeal  .  .  §  480  pp.  1018,  1019-1021 
dismissing  cross-bill,  as  to  right  to  appeal  from  ....  §  483  p.  1038 
distinguished  from  decision,  for  purposes  of  appeal  .  .  §  483  p.  1038 
See  also  Writs  of  Error  and   Appeals  ;  Correction  of  Decree 

otherwise   than    by   appeal  ;   enforcement   of   decrees   and 

Orders;  Hearing;  Interlocutory  Applications  and  Petitions; 

Judgments;  Parties. 

DECREE   OF  FEDERAL  COURT, 

jurisdiction  of  bill  to  restrain,  regulate,  set  aside,  construe, 

or  enforce §  21     p.  43 

DECRETAL  ORDER, 

defined §  203    p.  337 

DEDIMUS   POTESTATEM, 

taking  testimony  by  a  commission  under  a §  285    p.  509 

commissions  under §285     p.  509;  §288     pp.  518-520 

proceedings      " §  289     pp.  520-523 

DEEDS, 

trustees  under,  when  necessary  parties  to  suits  affecting 

property  covered  by §  45     p.  118 

bills  to  contain  no  unnecessary  recitals  of §  68     p.  146 

alternative  relief  in  action  to  set  aside §  70     pp.  149-151 

by  receiver §  245     p.  418 

permitting  master  under  Lord  St.  Leonards'  Act  to  exe- 
cute deed  or  other  written  instrument  in  the  name  of 

a  party  who  refuses  to  do  so §  349    p.  660 

See  also  Grants. 
DEFAULT, 

opening,  how  far  State  practice  respecting  opening  of, 

followed §  360    p.  687 

when  a  constructive  admission §  266     p.  463 

dismissing  bill  for  want  of  prosecution §  2!^)2     p.  534 

appeal  from  decree  entered  7»-o  co»/esso §494    p.  lOtiQ 
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DEFAULT  —  continued. 

effect  of  no  appearance  for  plaintiff  in  error,  when  case  is 

called  for  argument §  491     p.  1078 

See  also  Taking  Bills  pro  Confesso. 
DEFECTS, 

which  should  be  taken  advantage  of  by  demurrer     ...     §  110    p.  216 

DEFENDANTS, 

who  may  be §  35  p.  95 

w  ho  cannot  be • §  35  p.  95 

United  States  ordinarily §  35  p.  95 

foreign  States §  35  p.  95 

sovereigns,  for   acts  done   in  a  political  ca- 
pacity              §  35  p.  95 

the  individual  States  under  certain  circum- 
stances            §  35  p.  95 

receivers  without  leave §  35     p.  95 

foreign  executors  and  administrators  ...         §  35    p.  95 

the  President  of  the  United  States       ...         §  35  p.  95 

United  States  as,  liability  to  private  person    .     .     .     .  §  36       pp.  95-100 

States  as,  liability  to  private  person §  37  pp.  100-106 

"         "         "           suit  by  other  States §  38  p.  107 

infants  as §  39  pp.  107-108 

idiots,  lunatics,  and  persons  of  weak  mind     .     .     .     .  §  40  pp.  108-109 

married  women §  41  p.  109 

persons  interested  in  relief  prayed  for  who  do  not  join  as 

plaintiffs  should  be  made  as §  42  p.  110 

omission  from  bills  of  such  as  are  not  within  jurisdiction 

of  court §  50  p.  124 

who  can  take  objection  to  multifariousness  in  bills  ...  §  75  p.  159 
not  prevented  from  being  witnesses  in  their  own  favor, 

when §  84  p.  173 

such  persons  only  are,  against  whom  process  is  prayed      .  §  85  p.  175 
cases  in  which  parties  desiring  to  intervene  as  plaintiffs 

may  be  made §  201  p.  332 

w^hen  defendant  can  move  for  appointment  of  receiver      .     §  253  p.  442 
removal  of  cause  where  time  for  removal  has  expired  as 

to  one  defendant §  385  d  p.  824 

mi-sjoinder  of.     See  Bills. 

filing  of  cross-bills  by.     See  Cross-Bills. 

See  also  Bills  ;  Co-Defexdants;  Parties;  Plaintiffs. 

DEFENSE, 

counter-averments  to  avoid  anticipated §  76     p.  160 

which  are  pleadable  by  way  of  answer §  144  pp.  250-251 

peculiar  to  patent  cases §  145  pp.  251-253 

DEFINITION, 

of  equity §  1     P-  1-2 

DELAWARE, 

constitutes  one  judicial  district §  26    p.  62 

times  and  places  of  holding 
court  therein  enumerated         §  20     p.  62 
districts  of,  included  within  the  Third  Circuit    ....     §  201     p.  339 

DELAY, 

dissolution  of  interlocutory  injunction  for  delay  in  bring- 
ing cause  to  a  hearing §  236     p.  387 

dismissal  of  bills  for  want  of  prosecution §292     p.  531 
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DELAY  —  continued. 

motion  to  dismiss  appeal  or  writ  of  error  for     .     .    §  489     pp.  1061,  1067 
interest  awarded  where  writ  of  error  or  appeal  was  taken 

merely  for §  495     p.  1093 

DELIVERY   OF   PROPERTY, 

injunctions  to  prevent §  210     p.  346 

'         injunctions  to  compel §  221     p.  347 

DEMURRER, 

for  want  of  parties §  61     pp.  136-138 

by  defendants  for  joinder  of  improper  parties      ....       §  (52     p.  138 

for  joinder  of  improper  parties §  62     p.  138 

"  "  "  cannot  be  raised  for  first 

time  on  appeal     ...       §  62     p.  138 
whether  allowable  for  omissions  in  address  and  introduc- 
tion to  bill §  66     p   143 

for  failure  to  state  facts  in  bill  positively §  67     p.  144 

scandal  and  impertinence  not  ground  of §  68     p.  14.5 

for  multifariousness §  71     p.  152 

the  proper  mode  of-  taking  objections  to  bills  for  multi- 
fariousness     §  75     p.  159 

to  bill  for  lack  of  certainty §78     p.  166 

for  failure  to  allege  conformity  with  statute §  78     p.  167 

when  omission  of  waiver,  tender,  or  offer  is  ground  for      .       §  84     p.  175 

to  bill  for  want  of  signature §  86     p.  176 

omission  of  affiilavit  to  bill  of  interpleader  filed  by  corpo- 
ration, when  ground  of §  89     p.  181 

definition  and  general  characteristics §  105     p.  208 

admissions  by §  106     pp.  207-209 

to  parts  of  bills §  107     pp.  210-212 

classification  of  demurrers  to  the  relief §  108    pp.  212-215 

to  the  discovery,  defined  and  classified §109     pp.  21.5-216 

of  what  defects  advantage  should  be  taken  by      .     .     §110     pp.  216-217 

when  should  be  filed §  111     p.  217 

title  of §  112     p.  217 

protestation §  113     p.  217 

statement  of  tlie  extent  of §114     p.  218 

"  "      causes  " §  115    pp.  218-220 

demurrers  ore  tenus §  116     p.  220 

prayer  of  judgment  in §  117     p.  221 

certificate  of  counsel  to  accompany §  118     p.  221 

affidavit  of  defendant  "  "  §  118     p.  221 

motions  to  take  demurrers  off  the  files §  119     p.  221 

setting  demurrers  down  for  argument §  120     p.  222 

argument  of §  121     pp.  222-223 

overruling §  122     pp.  223-225 

sustaining §  123     p.  225 

"  giving  leave  to  amend §  123     p.  225 

"  Lord  Cottenham's  opinion §  123     p.  225 

to  plea,  practice  of  filing,  irregular §  140    p.  245 

replication  cannot  be  filed  to  a §  156     p.  269 

when  bill  may  be  amended  before §  164     p.  279 

amendments  of §  166     p.  281 

to  bill  of  revivor §  181     p.  304 

to  supplemental  bill §  189     pp.  314-317 

objections  to  the  form  of  a  petition  for  intervention  to  be 

taken  by §  202     p.  335 

injunction  will  not  usually  be  granted  while  demurrer  to 

Mil  is  pending §  228    p.  375 

VOL.   IT.  —  46 
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DEMURRER  —  continued. 

when  a  constructive  admission §  266     p.  463 

removal  of  cause  after  overruling §  385  d    p.  824 

to   plaintiff's  pleading,   where  after  removal  to  Federal 

court  he  proceeds  on  wrong  side  of  the  court    .     .     .     .     §  391     p.  839 
DENIALS, 

and  admissions  in  answer,  independent  of  discovery     §  146     pp.  254-255 
DEPOSITIONS, 

in  District  of  Columbia §  276  a    pp.  492-493 

what  is  brought  up,  on  motion  to  suppress §  197     p.  324 

common-law'  procedure  respecting §  360     p.  683 

taken  before  removal  of  cause  to  Federal  court,  whether 

witness  can  be  compelled  to  sign  same  after  removal     .     §  392     p.  845 

to  be  embodied  with  record  on  appeal §  488     p.  1054 

See  also  Evidence;  Practice  at  Common  Law. 
DERIVATIVE   TITLE, 

setting  forth  iu  bill §  78    pp.  165-168 

DESCRIPTION, 

of  petitioner,  to  be  stated  in  petition  of  intervention     .     .     §  202    p.  335 
DESTROYED   DOCUMENTS   AND   RECORDS, 

introducing  copies  in  evidence §  268    p.  476 

DIAGRAMS, 

used  as  exhibits  in  court  below §  488    p.  1057 

DIFFERENCE, 

of  citizenship  as  affecting  jurisdiction §§  17-19     pp.  35-41 

of  citizenship,  how  determined §  19     p.  39 

DIRECTIONS, 

receiver  applying  to  court  for §  246     p.  420 

to  receiver.'* §  248     p.  427 

See  also  Instructions. 
DIRECTOR, 

suit  against,  when  at  law §  5    p.  8 

when  in  equity §  5     p.  8 

when  not  a  necessary  party  in  suit  against  colleagues  for 

breach  of  trust §  52     p.  126 

effort  of  plaintiff  to  secure  action  by,  on  part  of  stock- 
holders, to  be  set  forth     .     .     .     .  " §  76     p.  160 

of  corporation,  appointing  receiver  in  suits  against,  for 

neglect  of  duty §  240     p.  394 

of  corporation,  not  usually  appointed  receiver      ....     §  255     p.  443 
when  stockholders  can  have  suit  discontinued  as  against 

wi.shes  of  majority  of  directors §  291     p.  532 

DISABILITY, 

discovery  cannot  be  required  of  a  person  under  ....     §  148    p.  256 

of  judge,  who  to  act  in  case  of §  204    p.  338 

DISBURSEMENTS. 

See  Costs. 
DISCHARGE, 

of  receiver's  sureties §  256    p.  445 

of  writ  ne  exeat §  263     p.  457 

of  receiver §  260    pp.  452-454 

See  also  Removal. 
DISCHARGE   OF  ACCUSED, 

by  writ  of  haheaa  corpus §  366     p.  774 

DISCLAIMERS. 

See  Answers  and  Disclaimers. 
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DISCONTINUANCE. 

See  Dismissing  Bills  otherwise  than  at  a  Hearing. 

discovp:ry, 

as  a  subject  of  jurisdiction §  2     p.  3 

English  practice  allowed  strangers  to  be  made  parties  to 

suit  in  certain  cases  for  the  sake  of  a §  43     p.  Ill 

bills  for §  64     p.  140 

no  person  compelled  to  discover  that  which  may  expose 

him  to  a  penalty  or  forfeiture §  84     p.  172 

demurrers  to  the §109     pp.  21.5-216 

when  can  be  compelled §  109     p.  21.5 

pleas  to  the §  134     p.  2o8 

admissions  and  denials  in  answer  independent  of     ...     §  146     p.  254 

practice  as  to §  148     pp.  256-260 

See  also  Answers  and  Disclaimers. 

bills  of §  281     pp.  498-499 

pendency  of  bill  of,  not  a  bar  to  a  motion  for  nonsuit  for 

failing  to  comply  with  order  requiring  production  of 

books  and  papers §  372     pp.  552-553 

See  also  Cross-Bills;  Interrogatory  Clause. 

dismissal, 

of  bill  upon  hearing §  300     p.  545 

of  suit  by  consent,  costs  and  fees  on §  331     p.  549 

without  prejudice §  300     pp.  54.5-546 

by  the  plaintiff §  291     pp.  532-534 

for  want  of  prosecution §  292     p.  534 

of  jurisdiction §  293     pp.  534-5.37 

for  failure  to  perfect  or  revive  suit §  294     p.  537 

for  failure  on  plaintiff's  part  to  elect  whether  he  will  pro- 
ceed at  law  or  in  equity §  295     pp.  538-539 

DISSOLUTIOX, 

of  interlocutory  injunctions §  235     pp.  38.5-387 

of  corporation,  appointment  of  receiver  on §  240     p.  396 

DISTRICT   ATTORNEY, 

motion  on  behalf  of §  197     p.  327 

fees  of §  330    pp.  588-596 

DISTRICT   COURTS, 

original  jurisdiction  of §  25     p.  57 

subjects  of  jurisdiction  of  enumerated §  25     p.  57 

limitation  on  jurisdiction §  24     p.  54 

territorial  jurisdiction  and  terms  of  holding   ....       §  26     pp.  58-86 

rules  of  practice  promulgated  by §  27     p.  89 

what  judges  may  grant  orders  in §  204     p.  338 

clerk's  fees  in §  331     pp.  596-615 

See  Costs. 
have  no  power  to  enact  rules  regulating  the  taking      .     .     §  372     p.  767 
jurisdiction  of,  in  condemnation   proceedings  to  acquire 

real  estate  for  United  States  government  .     §  25     p.  35;  §  381     p.  798 
review  of  judgments  and  decrees  of   §  475   pp.  965-971 :  §  478   pp.  100.5- 

1009;  §479     pp.  1009-1017 
See  also  "Writs  of  Error  and  Appeals. 
DISTRICT   OF    COLUMBIA, 

depositions  in §  276  a    pp.  492-493 

power  of  Supreme  Court  to  issue  writ  of  prohibition     .         §  362     p.  701 

mandamus     §  363     pp.  706-713 

quo  warranto     §  368     p.  754  note 

courts  of §  13     p.  27 
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DISTRICT    OF    COLVUBIA  — continued. 

whether  courts  of,  have  jurisdiction  in  equity      ....         §  14     p.  27 

controversy  to  which  citizen  of,  is  a  party  ■ §  19     p.  38 

appeals  from  Supreme  Court  of    ...     §  475    p.  966  ;  §  483     p.  1039  : 

§  494     pp.  1083,  1085 

DIVISION   OF   OPINION, 

no  costs  granted  on §  327     p.  580 

certificate  of §  476     pp.  975-993 

DOCKET, 

appellate  court §  488     p.  1057 

failure  of  plaintiff  in  error  to  docket  case  and  file  record 

in  time §  488     p.  1058 

defendant  in  error  may,  if  he  chooses,  docket  the  cause 

and  file  the  record §  488     p.  1057 

See  also  Calendar;  Preferences. 

DOCUMENTS, 

loss  of,  as  a  subject  of  relief  in  equity §  2     p.  3 

bills  to  contain  no  unnecessary  recitals  of §  68     p.  145 

See  Instruments;  Inspection;  Subpobna  Duces  Tecum. 
DOCUMENTARY   EVIDENCE.     See  Evidence. 

DOUBLE    ASPECT, 

bills  with §  70     pp.  149-151 

DRAWBACKS   OF   DUTIES, 

jurisdiction  of  suits  by  assignees  of  debentures  for  ...         §  15    p.  30 

DRUMMOND,  JUDGE, 

view  of,  as  to  assessing  damages  under  injunction  ...     §  237    p.  389 

DRUNKENNESS, 

when  to  be  specifically  charged  in  bill §  69     p.  149 

DUPLICATE   WRITS §  22     pp.  44-48 

DURESS, 

as  a  subject  of  relief  in  equity §  2     p.  3 

DUTY, 

performance  by  officer  not  compelled  by  bill  in  equity       .         §  12     p.  19 

of  receivers §  250     p.  431 

burden  of  proof  in  suits  where  any  seizure  is  made  pur- 
suant to  an  act  providing  for,  or  regulating  collection 
of  duties  on  imports  or  tonnage §  268     p.  465 

DWIGHT,    THEODORE   W., 

Letter  to  the  "  Tribune  "  on  writs  of  Prohibition 

§  362,  note  to  pp.  691-700 


E. 

EIGHTH   CIRCUIT. 

districts  included  in §  204     p.  338 

EJECTMENT, 

assisted  by  injunction §  11  p.  14 

jurisdiction  in  equity  over  suit  for §  21  p.  44 

jurisdiction  over  at  law §  24  p.  55 

necessary  parties  on  filin;;  bill  to  stay  proceedings  in    .     .  §  53  p.  129 
State  .statute  giving  riglit  to  two  trials  in  action  of,  how 

far  binding  upon  Federal  tribunals    ..,....§  375  p.  77n 
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ELDON,  LORD  CHANCELLOR, 

labors  of,  in  widening  jurisdiction  of  courts  of  equity  .     .  §  1     p.  2 

remarks  of,  upon  partie.s  to  suits  against  corporations  .     .       §  i3     p.  Ill 
criticism  of,  upon  Lord  Redesdale's  view  of  bills  in  the 

nature  of  supplemental  bills §  192     p.  319 

power  of  courts  of  equity  to  protect  patents  by  injunction 

since  time  of §  216     p.  357 

view  of,  as  to  foundation  of  power  of  courts  of  equity  to 

restrain  by  injunction  infrii'.gement  of  copyright       .      .     §  217     p.  361 

rule  of,  as  to  form  of  writ  of  injunction §  231     p.  3S3 

on  appointment  of  peer  as  receiver §255     p.  443 

on  discharge  of  writ  ne  exeat §  2G3     p.  457 

on  the  manner  of  reviewing  in  equity  the  verdict  of  a  jury 

upon  an  issue §  305     p.  554 

ELECTION, 

under  a  will,  as  a  subject  of  relief  in  equity §  2     p.  3 

dismissal  of  a  bill  for  failure  of  plaiutiff  to  elect  whether  he 

will  proceed  at  law  or  in  equity §  295  pp.  538-539 

ELECTORAL  COMMISSION, 

extract  from  proceedings  before  ....       §  368  a,  note  to  pp.  753-756 

ELECTIVE  FRANCHISE, 

removal  to  Federal  court  of  suits  and  prosecutions  on  ac- 
count of  acts  done  under  law  relative  to §  383     p.  806 

EMINENT  DOMAIN, 

party  whose  land  has  been  taken  by,  may  obtain  injunc- 
tion against  corporation  for  using  such  lands  for  pur- 
poses not  allowed  by  the  corporation's  charter      ...     §  207     p.  342 
See  Co^'DEMNATioN  Proceedings. 
ENACTMENT, 

whether  a  State  statute  has  been  passed  by  the  legislature 
is  a  question  as  to  which  the  Federal  courts  will  follow 

the  decisions  of  such  State §  375     p.  779 

ENDORSEMENT, 

of  writ,  how  far  State  practice  followed  respecting  ...     §  360    p.  683 
of  summons   "       "  "  "  '«  .     .     .     §  360     p.  6S3 

ENEMIES, 

alien,  incapable  of  being  plaintiffs §§  28,  30     p.  91 

ENFORCEMENT  OF  DEGREES  AND  ORDERS, 

in  general §  339     p.  647 

executions §  340    pp.  647-649 

contempts §  341     pp.  649-652 

notice  of  application  for §  342     p.  653 

hearing  upon         §  343     pp.  65  5-654 

order  of  commitment §  344     pp.  655-856 

writ  of  attachment §  345     p.  655 

execution  of §  346     pp.  656-658 

sequestration §  347     pp.  658-859 

assistance,  writ  of §  348     p.  659 

action  by  court  itself,  Lord  St.  Leonards'  Act     ....     §  349     p.  660 
permitting  master  to  execute  deed  or  other  written  instru- 
ment in  the  name  of  party  who  refuses  to  do  so    .     .     .  §  349  a    p.  662 
ENTERING  AN  APPEARANCE, 
practice  upon.     See  Appearance. 

EPIDEMIC  DISEASE, 

provisions  as  to  holding  terms  of  United  States  Supreme 

Court  in  case  of §  26     p.  58 
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EQUAL  RIGHTS, 

suits  under  law  conferring §  15     p.  32 

EQUITABLE  JURISDICTION, 

illustrations  of,  in  the  Federal  courts §§  10-11     pp.  14-19 

vested  in  what  courts §  13     p.  27 

EQUITABLE  RIGHTS, 

injunctions  to  enforce §  206     pp.  341-31:2 

EQUITY, 

new  remedies  adopted §  1     p,  1 

origin §  1     p.  1 

definition  of §  1     p.  2 

differences  between  equity  and  common  law §  1     p.  2 

has  been  in  some  cases  followed  by  common  law      ...  §  1     p.  2 

when  once  it  acquires  jurisdiction,  gives  complete  relief     .  §  1     p.  2 

exercises  control  over  pei'sons §  1     p.  2 

general  survey  of  jurisdiction  of §  2     p.  3 

distinction  between  law  and,  in  Federal  courts    ....  §  4     pp.  5-6 

consolidation  at  law  and  in  equity §  371     p.  765 

EQUITY  OF  REDEMPTION, 

when  mortgagor  who  has  sold,  is  a  necessary  party  to  bill 

of  foreclosure §  44    p.  115 

See  also  Foreclosure,  Mortgages. 
ERROR, 

writ  of  habeas  corpus  to  correct §  362     p.  690 

order  granting  or  denying  motion  for  new  trial  cannot  be 

reviewed  upon  writ  of  error §  480     pp.  1021,  1022 

time  when  execution  can  be  issued  where  writ  of  error  lies 

to  the  Supreme  Court §  380     p.  794 

failure  to  assign  in  Appellate  court,  effect  of   §  488  p.  1059 ;  §  491  p.  1073 
See  also  Mistake;  Writs  of  Error  and  Appeals. 

ERSKINE,  LORD  CHANCELLOR, 

on  petitions §  199    p.  328 

ESTATE, 

costs  out  of §  335    pp.  643-647 

EVIDENCE, 

when  voluminous  or  tedious,  not  ground  of  equitable  juris- 
diction                §  12     p.  24 

judicial  notice  of  statutes §  68    p.  146 

not  necessary  to  charge  admissions  specifically  in  bill  in 

order  to  give  in  evidence §  69     p.  147 

State  statute  affecting §  372     p.  766;  §  6     p.  9 

pleading  discovery  in  evidence  of  a  party,  when  inadmis- 
sible as  evidence  against  him §  274    pp.  488-489 

bill  should  state  facts  and  not  evidence §  69     p.  147 

if  plaintiff  has,  which  would  take  defendant  by  surprise, 

it  should  be  indicated  in  the  bill §  69    j).  149 

waivers  and  offers  in  bills  as §  84     pp.  172-173 

in  patent  cases .•     •     •      §  ^^^    P-  ^^- 

where  proposed  amendments  consist  of  matters  disclosed 

by  documentary §  168     p.  248 

what  is  brought  up  on  a  motion  to  suppress  depositions  .     §  197    p.  326 

in  general §  204     p.  461 

admissions §  265     pp.  401-462 

constructive  admissions §  266     pp.  402-403 

documentary,  in  general §  207     pp.  40  5-465 

Federal  statutes  regulating  admission  of  §  268    pp.  465-482 
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EVIDENCE  —  continued. 

affidavit,  definition  and  use  of §  269    p.  482 

manner  of  verifying §  270     p.  482 

title  of §  271     p.  483 

form  of §  272     pp.  483-484 

execution §  273     pp.  484-485 

competency  of  witnesses §  274    pp.  485-489 

subpoenas  ad  testificandum §  275    pp.  489-490 

service  of §  276    pp.  490-491 

compelling  v?itness   to 
testify  .     .     .     .     .     §  277    p.  492 
testimony  taken  in  equity  which  may  be  used  in  other 

courts §  278     p.  494 

bills  to  perpetuate,  requisites     .     .     .     .     §  279     pp.  494-497 

to  take  de  bene  esse §  280     pp.  497-498 

bills  of  discovery §  281     pp.  498-499 

testimony  taken  before  cause  is  at  issue §  282    p.  500 

after  cause  is  at  issue §  283    pp.  500-502 

present   method  of   taking  testimony   within  the  juris- 
diction   §  284    pp.  502-509 

testimony  after  cause  is  at  issue,  and  beyond  the  jurisdic- 
tion of  the  court §  285     p.  509 

depositions  de  bene  esse  under  the  Acts  of  Congress  .     §  286     pp.  509-51 5 
form  of  under  the  Acts  of  Congi'ess  .     .     §  287     pp.  515-518 

dedimus  potestatem  commissions  issued  under §  285     p.  509 ; 

§  288  pp.  518-520 

proceedings  upon §  289     pp.  520-523 

letters  rogatory §  290     pp.  523-531 

before  master §  313     pp.  560-561 

recitals  of,  in  decrees §  325    p.  576 

common-law  procedure  respecting     ....    §  360  p.  683;  §  474  p.  964 
See  also  Subpcena;  Subpcena  Duces  Tecum;  Admiralty;  Court  of 
Claims;  Court  of  Private  Land  Claims;  Witnesses;  Practice 
AT  Common  Law;  Judicial  Notice. 

EXAMINATION   BEFORE   TRIAL, 

to  enable  party  to  frame  pleading §  372    p.  766 

order  for  examination  of  party  before  trial  made  prior  to 

removal  to  Federal  court,  effect  of  removal  upon  ...  §  372    p.  767  ; 

§  392     p.  846 
no  examination  of  body  compulsory §372    p.  786 

EXAMINER, 

testimony  before.     See  Evidence. 

EXCEPTIONS, 

to  master's  reports §  315     pp.  562-5P4 

in  admiralty .....§  410     pp.  859-860 

bills  of,  common-law  procedure  respecting §  360     p.  683 

principles  relative  to  bills  of  exceptions     ....     §  377     pp.  784-787 

EXCLUSIVE  JURISDICTION, 

of  court  of  probate §  7     p.  10 

EXCOMMUNICATION, 

plea  of §  141     p.  247 

EXECUTIONS, 

common-law  procedure  respecting,   also  of  proceedings 

supplementary  thereto §  360    p.  683 

satisfying  property  not  reachable  on §  2    p.  4 

writs  of §  340    pp.  647-649 

See  also  Exforckment  of  Decrees  and  Orders. 
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EXECUTIONS  —  continued. 

proceedings  supplementary  to  execution     ....     §  380     pp.  794-798 

in  what  cases  Supreme  Court  issues     ....      §  495  pp.  1092-1097 

EXECUTORS   AND   ADMINISTRATORS, 

bill  by  legatee  against  executor §  11     p.  16 

citizenship  of,  as  affecting  jurisdiction §  19     p.  38 

not  considered  as  assignees §  24     p.  56 

capacity  of  foreign,  to  sue §  34    p.  95 

foreign,  when  cannot  be  sued §  35     p.  95 

when  to  be  made  a  party  to  suits  affecting  estate     .     .     .  §  42     p.  Ill 

when  necessary  party  to  suits §  45     p.  116 

necessary  parties  in  suits  against §  52     p.  127 

evidence  in  actions  by  or  against §  274     p.  486 

abatement  and  revivor  of  suits §  373     pp.  769-771 

right  of,  to  appeal  or  bring  writ  of  error     ...       §  482  pp.  1032-1035 

devisees  necessary  parties  to  suit  of  foreclosure    ....  §  53     p.  132 

EXECUTORY   ASSIGNMENT, 

necessary  parties  to  suit  by  assignee  of §44    p.  113 

EXEMPLIFICATION, 

of  books  and  documents  to  be  used  in  evidence  ....     §  268    p.  465 

EXEMPTION, 

from  service  of  subpoena §  98    p.  196 

EXHIBITS, 

to  be  embodied  with  record  on  appeal    .     .     .     .     .     .     .  §  488    p.  1057 

models,  diagrams,  and  exhibits  of  material  used  in  court 
below,  how  to   be  transmitted  to   Supreme  Court   of 

United  States §  488     p.  1057 

EXONERATION, 

as  a  subject  of  jurisdiction  in  equity §  2    p.  4 

EX  PARTE, 

motions  made,  rules  respecting §  194    p.  321 

appointment  of  receiver  not  usually  made §252     p.  441 

application  for  writ  of  ne  exeat  repuUica  may  be  made     .     §  263     p.  457 
EXPENDITURE, 

by  receiver §  246  p.  421  ;§  250  p.  432 

EXPERT   WITNESSES, 

power  to  determine  whether  or  not  rests  in  trial  judge     .     §  374     p.  776 

questions  which  may  be  asked  of §  372    p.  767 

EXPRESS   TRUSTS, 

as  subjects  of  equity  jurisdiction §  2    p.  3 

EXTRADITION, 

huhe'is  corpus  to  examine  the  legality  of  prisoner's  deten- 
tion under  extradition  proceedings §  366     p.  723 

habeas  corpus  in §  366     p.  727 

EXTRA    TERRITORIAL, 

jurisdiction  of  equity §  1     P-  2 


FACTS, 

conclusions  of  law  not  to  be  stated  in  bills 
trials  of  issues  of  fact  in  common-law  actions 

findings  of 

when  trial  judge  may  comment  upon     .     .     . 

reversald  for  errors  of  fact 

See  also  State  of  Facts 
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FAILURE   TO    APPEAR. 

See  Taking  Bills  pro  Confesso. 

FEDERAL   COURTS, 

property  iu  custody  of §  10     p.  14 

having  jurisdiction  in  equity,  enumerated §  13     p.  27 

how  far  can  interfere  by  injunction  with  matters  in  State 

courts §  211     p.  347 

See  also  United  States  Courts. 

FEDERAL   GOVERNMENT. 

See  United  States. 

FEDERAL    OFFICERS, 

introduction   in   evidence  of   official   documents  in  suits 

affecting §  268    p.  468 

See  also  Congress;   Revenue  Officers,  and  other  officers 
under   respective  titles. 

FEDERAL   QUESTION, 

must  be  involved  before  writ  of  error  from  Supreme  Court 

will  be  issued  to  State  court      .     .     .      §  477     pp.  993-994,  1004-1005 

existence  of,  distinctly  to  appear  in  record  on  writ  of  error 

from  Supreme  Court  to  State  court §  477     p.  1004 

FEE, 

of  counsel  assigned  to  petitioner  suing  in  forma  pauperis  .     §  200     p.  332 

receiver,  when  obliged  to  act  without §  255     p.  445 

receivers §  258     pp.  449-451 

master §  314     p.  561 

attorneys §  330     pp.  585-596 

appraisers  of  goods  taken  iu  execution  under  writ  of 

Jieri.facian §  380     p.  795 

undertaking  to  clerk,  for  fees,  by  plaintiff  in  error  on 
docketing  cause  and  filing  record  in    United  States 

Supreme  Court §  488     p.  1058 

no  security  required  to  clerk  of  Supreme  Court  of  United 

States  for  fees  on  writ  of  error  in  criminal  prosecutions  §488     p.  1060 
See  also  Costs. 
FEIGNED   ISSUE, 

when  court  may  direct §  300     p.  545 

old  practice  of §  304    p.  549 

See  also  Issues  at  Law. 

FIELD,    DAVID   DUDLEY, 

remarks  before  electoral  commission      .       §  368  a  and  note     pp.  753,  754 
speeches  in  Congress §  368  a     pp.  754,  755 

FIERI   FACIAS, 

appraisement  of  goods  taken  in  execution  under  writ  of     §  380     p.  795 

FIFTH  CIRCUIT, 

districts  included  in §  204  p.  338 

FILE, 

taking  bill  off,  for  want  of  signature §  86  p.  176 

motion  to  take  plea  off §  139  p.  243 

motions  to  take  answers  off §  152  pp.  263-264 

striking  disclaimer  off,  when  insufficient §  155  p.  267 

moving  special  replication  off  the §  156  p.  269 

removal  of  cause  after  motion  to  take  bill  off      ....  §  385  p.  817 

FILING, 

what  constitutes  a  proper §  331     p.  598 

FINAL  INJUNCTIONS. 

See  Injunctions. 
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FINAL  JUDGEMENTS   AND   DECREES, 

defined,  for  purposes  of  writ  of  error  from  Supreme  Court 

to  State  court §  480    pp.  1017-1026 

See  also  Decrees. 
FINAL  PROCESS. 

See  Enfoucp:ment  of  Decrees  and  Orders. 
FINDINGS, 

in  common-law  actions §  374    p.  771 

how  far  review  on  appeal  may  extend  wliere  jury  trial  is 

waived  and  the  findings  are  special §  371    p.  771 

FIRST   CIRCUIT, 

districts  included  in §  204     p.  338 

FISH,    SECRETARY, 

as  to  letters  rogatory  to  witnesses  in  Germany     ....     §  290     p.  524 
FLORIDA, 

divided  into  two  districts §  26    p.  62 

counties  and  times  and  places  of 
holding  court  therein  enu- 
merated               §  26     p.  62 

districts  of,  included  within  Fifth  Circuit §  204     p.  339 

introducing  in  evidence  transcripts  from  certain  books  of 

the  District  Courts  in §  268     p.  478 

certificate  of  Secretary  of  state  of §  268    p.  466 

FOOT, 

length  of  chancellor's,  as  being  the  measure  of  jurisdiction 

in  equity §  1     p.  1 

FOOT   OF   DECREE, 

leave  given  to  apply  for  further  orders  or  directions  at      .     §  300    p.  545 
FORCE. 

See  Duress. 
FORECLOSURE, 

of  lien  of  municipal  assessment §  7    p.  10 

effect  of  State  statutes  upon  practice  in §  6     p.  9 

bill  in  suit  for §  37     p.  106 

multifariousness §  73     p.  155 

by  bondholder §  11     p.  14 

jurisdiction  in §  24     p.  55 

who  necessary  parties  to §  44     p.  112 

whether  subsequent  lienors  are  necessary  parties  to  suit  for       §  52     p.  126 
whether  prior  incumbrancers  are  necessary  parties  to  suit 

for §  53     p.  129 

of  railroad  mortgages,  niles  regulating  appointment  of 

receiver  in §  243     p.  400 

decrees  in  foreclosures §  325     p.  576 

sales §  316     pp.  564-567 

security  required  on  applying  for  supersedeas  in  .     .     .     .  §  487     p.  1048 
See  also  Mortgage;  Equity  of  Redemption. 
FOREIGN  ADMINISTRATOR, 

capacity  of,  to  sue §  34     p.  95 

when  cannot  be  sued ■  §  35     p.  95 

FOREIGN   BILL  OF  EXCHANGE, 

what  is §  24    p.  54 

S^e  Rills  of  Exchange. 
FOREIGN   CORPORATIONS, 

jurisdiction  over    .     .     • §  22     pp.  44-45 

effect  of  State  statutes  regulating  suits  by §  6    p.  9 

See  also  Corporations. 
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FOREIGN  COURT, 

power  to  restrain  defendant  from  suing  in §  211     p.  346 

FOREIGN   DOCUMENTS, 

translation  of,  to  accompany  record  on  appeal     ....  §  488    p.  1056 

FOREIGN   EXECUTOR, 

capacity  to  sue §  34     p.  95 

when  cannot  be  sued §  35    p.  95 

See  also  Executor. 

FOREIGN   GOVERNMENT, 

introducing  in  evidence  documents  belonging  to  or  in  the 

custody  of  officers  of §  268     p.  4G5 

FOREIGN   RECEIVERS, 

when  cannot  be  sued 

capacity  of,  to  sue 

FOREIGN   STATES, 

when  cannot  be  sued 


§35 
§34 

p.  95 
p.  95 

§35 

p.  95 

§2 

p.  4 

§2 

p.  3 

§  12 
§'84 
§'109 

p.  25 
p.  175 
p.  215 

FOREIGN   WITNESSES, 

examination  of,  as  a  subject  of  jurisdiction  in  equity  .  . 
FORFEITURE, 

as  a  subject  of  relief  in  equity 

of  corporate  franchises  not  decreed  by  equity  at  suit  of 
private  citizen 

no  person  compelled  to  discover  what  will  expose  him  to  a 

defendant  may  demur  to  bill  if  his  answer  subjects  him  to  a 
FORGED   INSTRUMENT, 

form  of  decree  setting  aside §  325     p.  578 

FORMAL  PARTIES. 

See  Parties,  Citizenship  of. 

FORMA   PAUPERIS, 

petitions  for  leave  to  sue  in §§  199-200     pp.  329-332 

FORMER   ADJUDICATION, 

cases  once  adjudicated  by  the  Supreme  Court  on  the  merits 

may  be  advanced  on  calendar §  491     p.  1074 

FORMER  PROCEEDINGS, 

recitals  of,  in  decrees §  325     p.  576 

FORMS, 

8.  answer       Appendix,  pp.  1113-1 

32.  appeal  and  allowance "  p.  1 

43.    assignment  of  errors "  pp.  1160-1 

1.  bill  in  equity  in  patent  case "  pp.  1101-1 

2.  bill  in  equity  to  cancel  decree  of  naturalization  "  pp.  llOG-1 
11.    bill  of  revivor "  pp.  1117-1 

30.  bill  of  exceptions  (in  ejectment)     ....        "  pp.  1142-1 

31.  bill  of  exceptions "  pp.  1147-1 

28.    bond  on  removal "  pp.  1139-1 

38.  certificate  by  clerk  to  transcript      ....        *'  p.  1 
41.   certificate   by  clerk   under   Supreme   Court 

Rule  9 "  p.  1 

33.  citation  on  appeal "  I^.  1 

39.  citation  on  writ  of  error "  p.  1 

40.  citation  to  Circuit  Court  of  Appeals  on  writ 

of  error "  p.  1 

6.    demurrer "  pp.  1111-1 

9.  disclaimer "  p.  1 

_  29.    final  record  i  i  equity    ........  "  pp.  1140-1 
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FORMS  —  continued. 

15.  letters  rogatory Appendix,  pp.  1124- 

16.  letters  rogatory "  p. 

54.    mandate "  pp.  1187- 

17.  master's  warrant  or  summons "  p. 

46.  motion  to  dismiss  or  to  affirm "  p. 

47.  notice  of  submission  of   motion  to  dismiss 

and  to  affirm "  p. 

12.  notice  to  take  testimony  in  equity  ....  "  pp.  1120- 

13.  notice  of  deposition  under  Revised  Statutes  "  pp.  1121- 

18.  notice  accompanying  draft  of  master's  report  "  pp.  1126- 

14.  order  iov  tledimus  potesiatem "  pp.  1122- 

19.  order  appointing  referee  to  try  action  at  com- 

mon law "  pp.  1127- 

23.  order  dismissing  writ  of  habeas  corpus      .     .  "  p. 

24.  order  adjudging  party  guilty  of  contempt     .  "  p. 

25.  order  fining  defendant  for  contempt     ...  "  pp.  1131- 

26.  order  of  court  for  receiver's  certificates,  with 

form  of  receiver's  certificate "  pp.  1132- 

45.    petition  for  writ  of  certiorari  to  the  Circuit 

Court  of  Appeals "  pp.  1161- 

50.  petition  for  writ  of  prohibition "  pp.  1176- 

27.  petition  for  removal  from  a  State  court  to  a 

Circuit  Court  of  the  United  States  ...  "  pp.  1138- 

7.    plea "  pp.  1112- 

3.  praecipe  for  subpoena  ad  respondendum      .     .  "  p. 
5.   praecipe  for  appearance "  p. 

44.  prcecipe  for  appearance  in  Supreme  Court     .  "  p. 

10.    replication "  pp.  1110- 

53.    return  of  district  judge "  pp.  1186- 

48.  rule  for  mandamus "  pp.  1173- 

52.    rule  to  show  cause  why  writ  of  prohibition 

should  not  issue *'  p. 

20.  stipulation  for  reference  of  action  at  common 

law "  p. 

4.  subpoena "  p. 

51.  suggestion  for  writ  of  prohibition    ....  "  pp.  1180- 

34.  supersedeas  bond "  p. 

21.  writ  of  ne  exeat "  p. 

22.  \ir\i  oi  habeas  corpus "  pp.  1129- 

49.  writ  of  mandamus "  pp.  1174- 

35.  writ  of  error  fi-om  Supreme  Court  to  Circuit 

Court .  "  pp.  1153- 

36.  writ  of  error  from  Supreme  Court  to  Circuit 

Court  of  Appeals "  pp.  1154- 

37.  writ  of  error  fi-om  Circuit  Court  of  Appeals 

to  Circuit  Court "  pp.  1155- 

41.    writ  of  error  to  State  court "  p. 

FORMS  IN  ADMIRALTY, 

16.    answer  in  admiralty Appendix,  pp.  1205- 

9.    bond  to  marshal "  pp.  1202- 

5.  claim  of  owner "  p. 

6.  claim  of  agent "  p- 

20.  commissioner's  report "  p- 

15.  exceptions  to  libel "  p- 

21.  exceptions  to  commissioner's  report     ...  "  pp.  1210- 

22.  final  decree  in  admiralty "  p. 

23.  filial  decree  in  admiralty '*  p. 
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FORMS   IN   ABUIRXLTY  —continued. 

24.  final  decree  in  admiralty Appendix,  pp.  1212-1213 

25.  final  decree  in  admiralty  for  summary  judg- 

ment on  bond  to  marshal "  pp.  1213-1214 

26.  final  decree  and  order  of  sale  in  admiralty    .       "  pp.  1214-121.5 

31.  final  decree  on  mandate  in  admiralty  ..."  p.  1218 
37.    final  decree  in  proceedings  for  limitation  of 

liability  in  admiralty "  pp.  1226-1229 

2.  interrogatories  annexed  to  libel       .     .     .     .       "  p.  1192 

18.  interlocutory  decree  and  default  in  admiralty      "  p.  12o9 

19.  interlocutory  decree  in  admiralty    .     .     .     .       "  p.  12i)9 
1.    libel  in  rem "  pp.  1188-1192 

3.  libel    in   personam,    with   clause   of    foreign 

attachment "  pp.  1193-1197 

32.  libel  or  petition  for  limitation  of  liability      .       "  pp.  1218-1221 

30.    mandate  iu  admiralty "  p.  1217 

36.    monition "  pp.  1225-1226 

11.  notice  to  appraisers "  pp.  1203-1204 

13.  notice  of  appraisement "  p.  1204 

27.  notice  of  appeal  in  admiralty '*  p.  1215 

10.    order  appointing  appraisers "  jj.  1203 

12.  oath  of  appraisers "  p.  1204 

29.    order  for  mandate  in  admiralty       ....       **  pp.  1216-1217 

33.  order  for  transfer  to  trustee "  pp.  1221-1222 

35.    order  for  monition "  pp.  1223-1225 

17.    petition  to  bring  in  vessel  under  Supreme 

Court  Rule  59 "  pp.  1207-1208 

28.  petition  on  appeal "  pp.  121.)-1216 

14.  report  of  appraisers "  p.  1204 

7.  stipulation  for  claimant's  costs "  pp.  1200-1201 

8.  stipulation  for  value "  pp.  1201-1202 

4.  stipulation  for  libellant's  costs "  p.  1198 

34.  transfer  to  trustee "  pp.  1222-1223 

FORUM   ROMANUM, 

quoted  from,  on  service  of  subpoenas §  94     p.  187 

taking  bills  pro  covfessn §  104     p.  203 

FOURTEENTH  AMENDMENT, 

suits  under §  15     p.  30 

FOURTH   CIRCUIT, 

districts  included  in §  204     p.  338 

FRANCHISES, 

of  corporation,  not  forfeited  by  bill  in  equity  filed  by  pri- 
vate citizen §  12     p.  19 

FRAUD, 

as  a  subject  of  relief  in  equity §  2     p.  3 

ground  for  bill  to  cancel  contract §  11     p.  14 

in  cases  of,  persons  sometimes  allowed  to  be  made  parties 

for  the  purpose  of  being  mulcted  in  costs §  43     p.  Ill 

bills  impeaching  decrees  for §  64     p.  140 

specific  acts  of,  must  be  alleged ;  general  charge  of,  in  bill, 

insufficient §  69     p.  147 

when  to  be  specifically  charged  in  bill §69     p.  147 

alternative  relief  in  actions  for §  70     p.  149 

allegations  as  to,  in  bill §  78    p.  165 

bill  filed  by  United  States  to  vacate  patent  for  public  lands 

on  account  of §  84     p.  172 

statute  of  frauds  can  be  raised  by  demurrer §  108    p.  212 
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FRAUD  —  continued. 

defendant  in  certain  cases  obliged  to  answer  a  charge  of, 

which  might  subject  him  to  a  criminal  prosecution  .     .     §  109     p.  215 
when  bill  specially  chai-ges,  the  plea  to  such  part  must  be 

accompanied  by  answer §  137     p.  241 

making  out  case  of,  to  secure  appointment  of  receiver  .     .     §  241     p.  398 
removal   of   receiver   because   original   appointment  was 

obtained  by §  259     p.  451 

bills  to  impeach  decrees  on  account  of §  358     pp.  678-680 

Federal  courts  follow  statute  of  frauds  in  actions  at  com- 
mon law §  375    p.  776 

FRAUDULENT  CONSPIRACY, 

not  ground  for  bill  in  equity  to  recover  damages  alone       .         §  12     p.  19 
FRAUDULENT   MISREPRESENTATION, 

not  ground  for  bill  in  equity  to  recover  damages  alone      .         §  12     p.  19 
FRIVOLOUSNESS, 

motion  to  dismiss  appeals  or  writs  of  error  for     .      §  489     pp.  1061,  1067 
FUNDS, 

petition  for  payment  out  of  the  hands  of  an  officer  of  the 

court §  199    p.  329 

costs  out  of §  335    p.  643 


G. 

GENERAL  APPEARANCE, 

defined §  99     p.  198 

GENERAL  AVERAGE, 

account §  11     p.  14 

See  Admiralty. 
GENERAL   RELIEF, 

prayer  for §  83     p.  171 

notice  of  motion  for §  197     p.  324 

GEORGIA, 

limitations  upon  jurisdiction  of  Federal  courts  in    .     .      §  22     pp.  46-47 

divided  into  two  districts §  26     p.  58 

counties  and  times  and  places  of 
holding  court  therein  enumer- 
ated           §  26     p  63 

districts  of,  included  within  Fifth  Circuit §  26     p.  58 

GILBERT,   CHIEF   BARON, 

quotation  from  "  Forum  Roraanum  "  of,  on  service  of  sub- 
poenas   §  9-i     pp-  187-188 

on  history  of  taking  bills  pro  confesso §  104     p.  206 

GOVERNOR   OF   STATE, 

jiiiisdiction  of  Federal  courts  over  writ  of  quo  toarranfn 

aifecting §  368  a    pp.  757,  758 

GRANTS, 

of  different  States,  suits  where  parties  claim  under  ...         §  20     p.  41 
jurisdiction  of  Federal  courts  in  cases  of  conflicting,  by 

different  States _    .         §  20     p.  41 

allegations  in  bill  to  impeach  grant  or  patent  when  action 

is  not  brought  by  attorney-general §  76     p.  162 

practice  on  removal  of  suits  containing  controversies  be- 
tween citizens  of  the  .<<ame  State  claiming  land  under 
grants  of  different  States §  387    p.  834 
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GRATIS, 

appearance  defined §  99    p.  198 

when  can  be  made §  100    p.  199 

GUARDIAN  AD   LITEM, 

when  citizenship  of,  does  not  affect  jurisdiction  ....  §  19     p.  37 

of  infant  when  and  how  to  be  appointed §  39     pp.  107-108 

removal  of _. §  39  pp.  107-108 

petition  for  the  appointment  of,  for  infant §  199     p.  330 

evidence  in  actions  by  or  against •  §  -71     p.  485 

bill  not  to  be  taken  pro  confesso  before  appointment  of     .  §  103     p.  201 

GUARDIAN    IN    SOCAGE, 

accounting  by §  11     p.  17 

GUARDIANSHIP, 

prayer  for  process  in  bills  to  state  whether  any  of  defen- 
dants are  under §  85    p.  175 


H. 

HABEAS  CORPUS, 

followed  by  action  for  damages,  whether  affording  ade- 
quate remedy  for  illegal  arrest §  215     p.  357 

suspension  of    .     .     .  •     •  §  ^^^  ^    PP-  736-737 

will  lie  if  order  committing  person  for  contempt  is  void    .     §311     p.  719 

writ  of §  366     pp.  719-727 

practice  on  application  for §  367     pp.  738-751 

appeals  in §  368     pp.  751-753 

proceeding  under,  cannot  be  removed  from  a  State  to  a 

Federal  court §  383     p.  807 

cum  causa,  when  issued  by  clerk  on  removal  of  cause  in 

certain  cases §  388     pp.  835-836 

appeals  in §368     pp.  751-753;  §  475     p.  968 

stay,  upon  appeal  in  habeas  corpus  proceeding      .     .      ,     .     §  368     p.  753 

included  within  the  term  "  suit  "  for  the  purpose  of  a  writ 

of  error  from  Supreme  Court  to  State  court      ....   §  477     p.  1002 
See  Immigrants. 
HARDWICKE,  LORD  CHANCELLOR, 

labors  of,  in  extending  jurisdiction  of  courts  of  equity       .     .       §  1     p.  2 

view  of,  as  to  case  when  numerous  interests  have  been 
created  for  tlie  purpose  of  preventing  plaintiff  from  ob- 
taining equitable  relief §  54     p.  133 

as  to  necessary  parties,  in  case  where  plaintiff  waives  his 

right  against  persons        §  56     p.  134 

on  practice  of  taking  bills  pro  cnnfesso §  104     p.  203 

practice  in  time  of,  respecting  the  granting  of  injunctions 

to  quiet  the  possession  before  hearing §  209     p.  346 

on  power  of  court  to  enjoin  proceedings  on  application  for 

mandamus §  211     p.  351 

on  rehearings §  352     p.  666 

HARE  ON  DISCOVERY, 

referred  to  on  the  subject  of  demurrer  to  the  discovery     .     §  109     p.  216 
HATHERLY,  LORD, 

on    injunctions    restraining   corporations   from  diverting 

their  funds  from  proper  purposes        §  207    p.  342 

HEARING, 

dissolution  of  interlocutory  injunction  for  delay  in  bring- 
ing cause  to  a §  236    p.  387 
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HEARING  —  continued. 

brinp:ing  suit  to  a §  296     p.  540 

manner  of  hearing  a  cause §  297  pp.  541 

rules  of  decision  upon  a  hearing §  298     pp.  542-543 

objections  which  cannot  be  made  upon  a  hearing     .     §  299     pp.  544-545 

action  of  the  court  upon  a  hearing §  300     pp.  545-546 

upon  application  for  attachment  for  contempt     .     .     §  343     pp.  653-655 
writs  of  error  in  criminal  prosecutions  advanced  to  speedy 

hearing §  491     p.  1074 

time  for  notice  before,  on  writ  of  error  from   Supreme 

Court  to  State  court §  477     p.  1004 

preferences  among  appeals  on  calendar  of  Supreme  Court 

§  491     pp.  1073-1074 
See  also  Dismissing  Bills  othkrwise  than  at  a  Hearing. 

HEIR, 

suit  to  establish  will §  267    p.  465 

suit  against,  for  performance  of  ancestor's  covenants,  ne- 
cessary parties  to    ...     .  §  42     p.  110 

HIGH  COURT  OF  CHANCERY, 

rules  of  equity  founded  in  practice  of §  1     p.  1 

See  also  Chancery. 

HISTORY, 

of  jurisdiction  in  equity §  1     p.  1 

oi  taking  hiWs  pi-o  con fesso §  104     p.  203 

of  replications  .     .     *. §  156     pp.  269-270 

HOFFMAN,  MASTER, 

report  on  the  practice  and  effect  of  taking  bills  pro  con- 
fes.'<o §  104    p.  205 

HUSBAND, 

when  to  be  united  with  wife  as  plaintiff §  31     p.  92 

when  to  be  made  co-defendant  with  wife §  41     p.  109 

when  may  be  omitted  as  a  party  iu  certain  suits  by  wife  .       §  51     p.  126 


I. 

IDAHO, 

constitutes  one  judicial  district §  26     p.  63 

terms  and  places  of  holding  court §  26     p.  63 

belongs  to  ninth  circuit §  204     p.  339 

time  whithin  which  cause  to  be  docketed  in  United  States 

Supreme  Court  in  case  of  appeals  and  writs  of  error  from  §  488     p.  1057 

IDIOTS, 

incapable  of  filing  bills  in  their  own  right §  28     p.  91 

capacity  to  file  bills  in  equity §28     p.  91 ;  §  33     pp.  94-9.') 

suits  against §40     pp.  108-109 

suing  alone,  ground  of  demurrer §  103     p.  214 

liberal  amenrlments  in  favor  of §  160     p.  273 

appointing  receiver  of  property  of §  240     p.  396 

time  of,  to  bring  appeal  or  writ  of  error §  483     p.  1037 

ILLINOIS, 

divided  into  two  districts §  26     p.  63 

counties  and  times  and  places  of 
holding  court  therein  enumer- 
ated    §  26     p   64 

districts  of,  included  within  Seventh  Circuit §  20t     p.  339 
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IMMATERIALITY, 

when  can  be  raised  by  demurrer §  109     p.  216 

IMMIGRANTS, 

right  to  writ  of  habeas  corpus  to  obtain  permission  to  land     §  366     p.  728 

IMPERTINENCE, 

exception  to  bill  for,  the  proper  remedy  if  it  contains  ir- 
relevant matter       §  108  p.  213 

in  answers §  147  p.  2o5 

replication  to  be  free  from §  159  p.  272 

bill  improperly  amended  within  the  rule  as  to     ....  §  162  j).  275 

in  bills  in  the  nature  of  supplemental  bills §  191  p.  319 

petition  for  intervention  to  be  free  from §  202  p.  335 

in  bills §  68    pp.  145-147 

IMPLIED   TRUSTS, 

as  a  subject  of  equity  jurisprudence §  2    p.  3 

IMPORTS, 

jurisdiction  of  suits  to  collect §  15     p.  31 

INABILITY, 

to  give  replevin  bond  no  ground  of  equitable  relief      .     .         §  12    p.  24 

INADEQUACY, 

of  remedy  at  law  defined §  11    p.  19 

See  also  Remedy  at  Law. 
of  consideration §  12     p.  25 

INCONSISTENCY, 

in  bills §  70    pp.  149-151 

INCONSISTENT   TITLES, 

"    persons  claiming  property  under,  should  not  be  joined  as 

defendants §  44    p.  115 

INDEMNITY, 

required  on  applying  for  supersedeas      ....       §  487    pp.  1047-1049 
See  also  Security. 
INDIANA, 

constitutes  one  judicial  district §  26    p.  64 

times  and  places  of  hold- 
ing court  therein  enu- 
merated   §  26    pp.  39-40 

special  rule  as  to  jurisdiction §  22     p.  47 

districts  of,  included  within  Seventh  Circuit §  26     p.  58 

INDIANS, 

whether  a  tribe  of,  constitutes  a  foreign  State     ....       §  38    p.  107 
INDIVIDUAL   LIABILITY, 

of  stockholders  in  corporations §  7     p.  10 

INDORSEES, 

jurisdiction  of  Federal  courts  in  actions  by §  24     p.  56 

INDORSEMENT, 

of  writ  of  injunction §  234    pp.  384-386 

INDORSEMENT   OF   NOTES, 

injunctions  to  restrain §  210     p.  346 

INFAMOUS   CRIME, 

defined §  366     p.  728 

INFANTS, 

suit  by  next  friend  or  guardian §  19     pp.  26,  38 

capacity  to  file  bills  in  equity  in  their  own  right  §  28  p.  91 ;  §  32  pp.  65,  93 
as  defendants    ....  ' §  39     p.  107 

TOL.  II.  —  47 
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INFANTS  —  continued. 

prayer  for  process  in  bills  to  state  whether  any  defendant 

is  an  infant §  85     p.  175 

■whether  bill  can  be  taken  pro  confesso  against      ....  §  103     p.  201 

suing  alone,  ground  of  demurrer §  108     p.  212 

objection  that  plaintiff  is  an  infant  raised  by  plea  ...  §  127     p.  229 

discovery  cannot  be  required  of §  148     p.  258 

liberal  amendments  in  favor  of §  160     p.  273 

petition  for  appointment  of  guardian  for,  and  to  maintain 

infant  out  of  his  property §  199     p.  330 

suing  or  defending  myorma/fau/^e/'is §200     p.  331 

when  receiver  of  property  of,  will  be  appointed    ....  §  240     p.  39-1 
next  friend  of,  should  not  be  appointed  receiver  of  the 

property  of      . §  255     p.  443 

iu  what  case  admissions  in  an  answer  made  on  behalf  of 

infant  can  be  used  against  him §  265     p.  462 

impeaching  a  decree  improperly  obtained  against     ...  §  3.58     p.  527 

time  of,  to  take  appeal  or  bring  writ  of  error      .     .     .     .  §  483     p.  1037 

INFORMATION, 

upon  whose  behalf  a  motion  under  an,  can  be  made     .     .  §  197     p.  324 

to  enjoin  public  nuisance §  214    p.  354 

See  also  Bills. 

INFORMATION   AND   BELIEF, 

stating  facts  upon,  in  bill §  67     p.  145 

INFRINGEMENT, 

of  patents,  bills  to  enjoin §  77     pp.  162-165 

IN   HAEC   VERBA, 

bills  to  contain  no  unnecessary  recitals §  68    p.  145 

INJUNCTION, 

practice  in  granting,  how  far  influenced  by  State  statute  .  §  7    p.  11 

authorized  by  State  statute §  7     p.  11 

against  sale  of  municipal  property  under  execution      .     .  §  11     p.  15 

pending  ejectment §  11     p.  16 

against  collection  of  State  tax §  12     p.  20 

against  seizures  of  personal  property §  12     p.  23 

against  libels  rarely  granted §  12     p.  24 

against  act  by  corporation  ultra  vires,  not  granted  at  suit 

of  stranger §  12     p.  24 

in  forma  pauperis §200     pp.  331-332 

slanders  rarely  if  ever  enjoined §  12     p.  24 

against  criminal  proceedings  §  12     p.  24j  §  72     p.  153;  §  211  p.  351 

against  removal  of  State  or  municipal  officer       ....  §  12     p.  24 

when  not  granted  against  judgment  at  law     .....  §  12     p.  26 

against  action  at  law §  12     p.  26 

value  of  matter  in  dispute  in  suit  for §  16     pp.  33-34 

person  against  whom  sought,  not  a  formal  party       ...  §  51     p.  126 
to  restrain  infringement  of  patents,  allegations  in  bills   §  77     pp.  163-165 

prayer  for  relief  in  cases  of §  »3     p.  172 

if  asked  for  in  prayer  for  relief,  need  not  be  repeated  in 

prayer  for  process        §  85     p.  175 

when  amendment  of  bill  does  not  dissolve §  162     p.  276 

when  granted  of  course §  196     p.  323 

when  motion  for  receiver  can  be  made  upon  motion  for  an  §  197     p.  327 

definition,  classification,  and  objects  of §205     p.  311 

judicial  writs,  writs  remedial,  mandatory,  prohibitory, 

provisional,  perpetual,  common,  and  special       .     .  §  205     p.  311 
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INJUNCTION  —  continued. 

injunctions  to  enforce  trusts  and  other  purely  equitable 

rights §  206     p.  341 

preventing  disclosure   of  secret   pro- 
cesses, restraining  publication  of  let- 
ters, manuscripts,  &c    .     .     .     §  20G     pp.  341-342 
to  restrain  corporations  from  violating  their 

charters §  207    pp.  342-344 

to  enforce  the  specific  performance  of  cove- 
nants and  other  contracts  affecting  land  §  208     pp.  344-345 
to  restrain  a  multiplicity  of  suits       ...     §  209     pp.  345-346 
to  prevent  irreparable  injury  for  which  the 

remedy  at  law  is  inadequate;  in  general     .     §  210     p.  346 

to  stay  proceedings  in  other  courts    .     .     §  211     pp.  346-352 

distinguished  from  writs  of  prohibition         §211     p.  347 

to  restrain  the  alienation  of  property     .     §  212     pp.  352-353 

to  prevent  waste §  213     pp.  353-351 

"  continuance  of  a  nuisance    .     §214     pp.  354-356 

"  trespass §  215     pp.  356-357 

"  infringement  of  patents  .     .     §  216     pp.  357-361 

authorized  by  inherent  power 

and  by  revised  statutes       .     §  216     p.  357 
«  infringement  of  copyrights  .     §217     pp.  361-364 

"  unlawful  use  of  trademarks       §  218     pp.  364-366 

"  opening  of  letters §  219     p.  366 

to   compel   the   performance   or  prevent   the 

breach  of  contracts  not  affecting  land     §  220     pp.  366-367 
to   compel   the    delivery    of    personal    prop- 
erty tortiously  withheld  .     .     .  •  .     .     .     .     §  221     p.  367 

authorized  by  statute §  222     pp.  367-369 

when  injunctions  will  not  issue §  223     pp.  369-372 

distinction  between  the  judicial  writ  and  the  writ  remedial     §  224     p.  372 
"                 "         mandatory  and    prohibitory   injunc- 
tions      §  225    pp.  372-373 

"  '*         provisional  and  perpetual  injunctions     §  226     p.  374 

"  "         common  and  special  injunctions   .     .     §  227     p.  374 

time  and  place  of  application  for  interlocutory  injunctions     §  228     p.  375 

injunctions  not  prayed  for  in  the  bill §  229     pp.  375-376 

special  practice  and  regulations  of  the  •J'ederal  courts  in 

the  issue  of  injunctions §  230     pp.  376-379 

notice  of  application  for  interlocutory  injunction     .     §  231     pp.  379-380 
affidavits  upon  application  for  an  injunction,  requisites  §  232     pp.  380-381 
rules  of  decision  upon  applications  for  interlocutory  injunc- 
tions     §  233    pp.  382-383 

the  writ  of  ini'unction  requisites §  234     pp.  383-384 

dissolution  of  interlocutory  injunctions  in  general    .     §  235    pp.  385-387 
'■           "            "                     "          for     causes     aris- 
ing   after    their 
issue     .     .     §  236    pp.  387-388 
imposing  terms  upon  the  issue,  denial,  dissolution,  or  con- 
tinuance of  an  injunction §  237     pp.  388-391 

perpetual    injunctions,    when    granted,    what    must    be 

shown §  238    pp.  391-393 

obtained  in  a  cause  prior  to  removal  to  Federal  court,  elfect 

of  removal  on  same §  392    p.  845 

what  to  be  regarded  as  value  of  matter  in  dispute  in  suit 

for        §  16  pp.  34-35;  §481     p.  1028 

INJUNCTION   BOND §  237     pp.  389,  390,  391 

modifying  during  appeal §  487     p.  1050 
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INJURY, 

injunctions  to  prevent  irreparable §  210    p.  346 

IN   PERSONAM, 

decrees  in.     See  Decrees. 
IN   REM, 

property  as  conferring  jurisdiction  in  equity        §  1     p.    2 

decrees  in.     See  Decrees. 
INSANITY, 

wlien  to  be  specifically  charged  in  bill §  69    p.  149 

INSOLVENCY, 

of  corporation,  appointing  a  receiver  in  cases  of  ....     §  240     p.  396 
INSOLVENT   DEBTOR, 

when  necessary  party  to  suit  brought  by  or  against  as- 
signee      §    45    p.  116 

INSPECTION, 

how  obtained §267    pp.  464-465;  §  372    pp.  768-769 

See  Examination  before  Trial. 
INSTRUCTIONS, 

receiver's  duty  to  apply  for §  250     p.  432 

See  also  Advice;  Charge. 
INSTRUMENTS, 

cancellation  of,  as  a  ground  of  equitable  jurisdiction      .     .  §  2    p.  4 

See  also  Documents. 
INSUFFICIENCY, 

exceptions  to  answer  for §  153     pp.  265-266 

INSUFFICIENCY   OF  FORM, 

demurrers  for §  108    p.  212 

INSURANCE, 

specific  performance  of  contract  for   .     .     .     .     §  11     p.  14;  §  24    p.  55 
INSURANCE   LAW, 

principles  of,  which  are  applicable  in  Federal  courts    .     .     §  375     p.  776 
INSURANCE  POLICY, 

not  cancelled  by  bill  in  equity  after  loss §  12     p.  23 

not  collected  by  bill  in  equity §  12     p.  24 

INTEREST, 

which  is  not  considered  as  adding  to  the  value  of  matter 

in  dispute §  16     p.  32 

interest  reipublicce  ui  sit  finis  Htiu7n,  maxim  oi,  SiTpTplied  .     .       §42     p.  110 

persons  with  no,  whether  to  be  made  parties §  43     p.  Ill 

in  question  of  law  involved,  does  not  entitle  person  to  be 

made  party  to  suit §  44     p.  112 

general  rules  as  to  making  persons  parties  who  have  no  §  44    pp.  113-116 

failure  to  have  interest  in  subject-matter  of  bill  a  ground 

of  demurrer §  108     p.  213 

on  judgments §  380     p.  796 

as  incUided  in  value  of  matter  in  dispute   .      §  16    p.  32;  §  841     p.  1028 

plaintiffs  united  in,  what  to  be  regarded  as  value  of  mat- 
ter in  controversy §16    p.  34;  §481     pp.  1028-1029 

when  awarded  on  affirmance  by  appellate  court  .       §  495     pp.  1092-1093 

awarded  where  writ  of  error  or  appeal  was  taken  for  de- 
lay   §  495    p.  1093 

unless  included  in  the  mandate,  cannot  be  awarded  by 

Circuit  Court  after  affirmance  by  Supreme  Court      .     .   §  495     p.  1093 
INTERESTED   PARTY, 

not  excluded  from  testifying §  274    p.  486 
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INTERFERENCE, 

with  duties  of  receiver §  249     p.  430 

INTERLINEATIONS, 

in  answer §  151     p.  263 

INTERLOCUTORY   APPLICATIONS, 

definition  and  classification §  193     p.  321 

how  interlocutory  applications  are  made  to  the  court    .     .     §  193     p.  321 

motions,  definition,  and  classification  of §  194     p.  321 

of  course       .  §  195     pp.  321-322 

special,  without  notice §  19G     pp.  322-324 

orders  grantable  of  course §  196    p.  323 

notices  of,  requisites,  who  may  make     .     .     §  197     pp.  325-326 

argument  of §  198     pp.  327-329 

petitions,  in  general,  distinctions  between,  and  motions  §  199     pp.  329-331 
ior  leaye  to  sue  in  forma  pauperis      .     .     .     §  2U0     pp.  331-332 
of  intervention,  when  may  be  interposed,  requi- 
sites      §  201     pp.  332-.335 

form  of,  and  practice  thereupon  ....     §  202     pp.  335-336 
orders,  requisites  and  characteristics  of       ....     §  203     pp.  336-33S 

appeals  from  interlocutory §  203     p.  337 

circuits  of  judges §  204  pp.  338-339 

judges  who  may  grant §  204     p.  338 

in  case  of  disability  of  other 

judges §  204    p.  440 

INTERLOCUTORY  DECREE. 

See  Decrees. 
INTERLOCUTORY   DISMISSAL    OF   BILLS. 

See  Dismissing  Bills  otherwise  than  at  a  Hearing. 
INTERLOCUTORY   INJUNCTION, 

notice  of  application  for §  231     pp.  379-380 

rules  of  decision  upon  applications  for §  233     pp.  382-3S3 

dissolution  of §  235    pp.  385-387 

See  also  Injunctions. 
INTERLOCUTORY  ORDERS. 

See  Interlocutory  Applications. 
INTERMEDIATE, 

dismissal  of  bills       See    Dismissing  Biils   otherwise  than  at  a 
Hearing. 
INTERMEDIATE   APPLICATIONS. 

See  Interlocutory  Applications. 
INTERNAL   REVENUE, 

cases §  15     p.  31 

INTERPLEADER, 

who  may  file  bills  of,  contents  of  bills  and  practice    §  88    pp.  178-181 ; 

§  96    p.  192 

bills  in  the  nature  of §  89     p.  ISl 

how  far  State  practice  as  to  granting  order  of,  is  followed    §  360    p.  683 
INTERROGATORIES, 

service  of  subpcena  under  bill  of §  96     p.  156 

in  admiralty §  412     pp.  860-861 

See  Evidence. 
ITTERROGATORY  CLAUSE, 

in  bills,  rules  pertaining  to §  82     pp.  170-171 

INTERSTATE   COMMERCE   ACT, 

compliance  with,  in  certain  cases  compellable  by  injunc- 
tion       §  222    p.  369 

service  of  subpoena  under §  94     p.  188 
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INTERVENOR, 

when  subject  to  writs  of §  9     p.  13 

rights  of  United  States §  14  p.  28;  §  64  p.  140 

may  remove  a  cause §  384     p.  814 

iu  admiralty §  420     p.  865 

right  of,  to  appeal §  482     p.  1030 

petition  of §  199     p.  330;  §  201     pp.  332-335 

See  also  Interlocutory  Applications. 

INTOXICATION, 

ground  of  relief  from  contract §  11     p.  15 

INTRODUCTION, 

in  bills,  rules  relative  to,  and  form  of §  66     pp.  143-144 

INTRUSION, 

information  for  an,  in  the  case  of  purprestures    ....     §  214     p.  354 

lOAVA, 

divided  into  two  districts §  26    pp.  64-65 

times  and  places  of  holding  court  enum- 
erated   §  26    pp.  64-65 

special  rule  as  to  jurisdiction  in §  22     pp.  46-48 

districts  of,  included  within  Eighth  Circuit     ....  §  204     p.  339 

introducing  in  evidence  transcripts  from  certain  books  of 

the  District  Courts  in §  268    p.  476 

IRREGULARITY, 

motion  to  discharge  order  for §  197     pp.  325-326 

IRRELEVANT  MATTER, 

demurrer  to  relief  does  not  lie  on  account  of §  108    p.  215 

an  exception  for  impertinence  the  proper  remedy  in  such 

case §  108     p.  215 

IRREPARABLE   INJURY, 

injunctions  to  prevent.     See  Injunctions;  Waste. 
ISSUES, 

bringing  matter  to  distinct §  67     p.  145 

testimony  taken  before  cause  is  at  issue §  282     p.  500 

"  "      after         "      "         " §  283     pp.  500-502 

testimony  taken  after  a  cause  is  at  issue  and  beyond  the 

jurisdiction  of  the  court §  285     p.  509 

when  court  may  direct  a  feigned  issue §  300     p.  545 

ISSUES   AT   LAW, 

power  of  courts  to  direct §  301     pp.  547-548 

matters  concerning  which  an  issue  is  directed      ....     §  302     p.  548 

in  patent  cases §  301     p.  547 

time  when  an  issue  is  directed §  303     p.  549 

manner  of  trying §  304     pp.  549-5.")l 

effect  of  the  finding  of  a  jury  upon  an  issue    ...     §  305     pp.  551-553 
proceedings  after  the  trial  of §  306    p.  553 


J. 

JEFFERSON,   THOMAS, 

subpoena  duces  tecum  against,  on  trial  of  Aaron  Burr  .  .  §  98  p.  195 
JOHNSON,   PRESIDENT, 

amenability  to  process  of  Federal  courts §  98     p.  195 

JOINDER, 

of  parties  upon  a  motion §  197    p.  327 
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JOINDER  —  conlinued. 

of  causes  of  action  at  common  law,  how  far  State  practice 

respecting,  followed §  360    p.  683 

of  parties  at  common  law,  bow  far  State  practice  fol- 
lowed    §  360    pp.  683-68i 

JOINDER   OF   PARTIES  IN   EQUITY. 

See  Bills. 

JOINT   DEFENDANTS, 

removability  of  cause  in  cases  of §  384    p.  810 

JOINT   PARTIES, 

what  to  be  regarded  as  value  of  matter  in  dispute  where 

one  party  sues  on  behalf  of  others  .  .  §  16  p.  34;  §  481  p.  1029 
where  they  assert  distinct  and  separate  rights  §16  p.  34;  §  481  p.  1029 
when  must  join  in  writ  of  error  or  appeal §  482     p.  1031 

JOURNAL, 

introducing  in  evidence  extracts  from  the  journals  of  the 

Senate  or  House  of  Representatives §  268    p.  466 

JUDGES, 

circuits  of §  204     p.  338 

designation  of  other,  when  disabled §  204     p.  340 

whether  relative  of,  can  be  appointed  receiver  ....  §  255  p.  445 
relative  weight  of  decisions  by §  298    p.  542 

JUDGMENT, 

at  law,  when  proceedings  under,  not  enjoined  ....  §  12  p.  24 
in  limits  of  United  States,  jurisdiction  of  suits  upon  .  .  §  17  p.  37 
of  Federal  court,  jurisdiction  of  the,  to  restrain,  regulate, 

set  aside,  construe,  or  enforce §  21     p.  42 

prayer  of,  in  demurrer §  117    p.  221 

how  proved §  268     p.  471 

common-law  procedure  respecting,  also  connection  of  .     .     §  360    p.  683 
opening  judgment  entered  by  default,  how  far  State  prac- 
tice respecting  followed §  360    p.  686 

suspension  of,  pending  writ  of  error §  360     p.  686 

how  far  State  practice  relative  to,  is  applicable  in  Federal 

courts §  .378     p.  788 

correction  of  judgments  by  courts  that  rendered  them  §  379     pp.  793-794 

of  7ion  prosequitur §  388     p.  836 

cause  improperly  removed  to   Federal  court  may  be  re- 
manded even  after  judgment §  393     p.  846 

when  can  be  executed  despite  supersedeas §  482     p.  1031 

jurisdiction  in  suit  upon §  17     p.  37;  §  24     p.  56 

See  also  Writs  of  Error  and  Appeals;   Trial  Judgments. 

JUDGMENT   CREDITORS, 

of  corporations,  appointment  of  receivers  in  suits  of     .     .     §  240    p.  397 

JUDICIAL  CIRCUITS.     See  Circuits. 

JUDICIAL   DISTRICT.     See  District  Courts. 

JUDICIAL  NOTICE §  61    p.  146 

JUDICIAL   POWER, 

of  the  United  States §  3     pp.  4-5 

JUDICIAL   PROCEEDINGS, 

how  proved §  268     p.  465 

JUDICIAL   WRITS, 

as  distinguished  from  other  forms  of  injunctions     ...     §  205    p.  341 
See  also  Injunctions. 

JURAT, 

of  affidavit.     See  Evidence. 
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JURISDICTION, 

definition  of  equitable §  1     p.  1 

rise  and  history  of  equitable §  1     p.  1 

definition  of  equitable §  1     p.  1 

foundations  of §  1     p.  1 

labors  of  early  chancellors  in  widening §  1     p.  2 

Nottingham,  Selden,  Wolsey,  More,  Bacon,  Clar- 
endon,  Somers,   Erskine,    Hardwicke,    Eldon, 

Westbury,  Kent,  Story,  Taney §  1     p.  2 

denial  of  justice  at  common  law,  the  foundation  of,  orig- 
inally      §  1     p.  1 

services  of  Mansfield §  1     p.  2 

distinction  between  jurisdiction  at  common  law,  and  .     .  §  1     p.  2 

property,  or  absence  of,  as  affecting §  1     p.  2 

subjects  of §  2    pp.  3-4 

beneficiaries  under  a  trust §  2     p.  3 

accident  .  ' §  2    p.  3 

penalty §  2     p.  3 

forfeiture §  2    p.  3 

loss  of  documents §  2    p.  3 

mistake §  2     p.  3 

of  law §  2    p.  3 

fraud §  2    p.  3 

duress §  2    p.  3 

election  under  a  will §  2    p.  3 

adjustment  of  liabilities §  2    pp.  3-4 

set-off §  2    pp.  2-4 

contribution §  2     p.  4 

exoneration §  2     p.  4 

mai'shalling  of  securities §  2    p.  4 

compelling  discovery §  2     p.  4 

perpetuation  of  testimony §  2     p.  4 

examination  of  witnesses  abroad §  2     p.  4 

satisfying  property  not  reachable  on  execution  §  2     p.  4 

preventing  threatened  breaches  of  right ...  §  2     p.  4 

specific  performance §  2     p.  4 

preventing  multiplicity  of  suits §  2     p.  4 

cancellation  of  instruments §  2     p.  4 

constitutional  provisions  affecting §  3    p.  4 

ambassadors      .     .  §  3    p.  5 

ministers.     ...  §  3     p.  5 

consuls     ....  §  3     p.  5 

distinction  between  law  and  equity  in  Federal  courts  .     .  §  4    pp.  5-6 

rules  affecting,  generally  stated §  5     pp.  6-9 

substantially  "the  same  as  English  High  Court  of  Chancery  §  5     p.  7 

State  statutes  cannot  impair §  6     pp.  9-10 

creating  new  rights  enforceable  in  Federal 

courts §  7  pp.  10-11 

as  to  mortgagor's  right  to  redeem  §  7     p.  11 

as  to  setting  aside  probate  of  will  §7     p.  10 

as  to  quieting  title  to  land  ...  §  7     p.  10 
imposing    on    stockholder's    liability    to 

creditors §  7     p.  10 

assessments  upon  streets    .     .  §  7    p.  10 

authorizing  filing  of  creditor's  bills       .     .  §  7     p.  11 

"             injunction  to  be  granted  .     .  §  7     p.  11 
"            guardian  to  mortgage  ward's 

estate S  7     p.  1 1 

State  statutes  of  limitations  affecting §  »    p.  12 


INDEX.  1427 

[Vol.  II.  begins  at  §  3lX),  page  C83.] 

JURISDICTION  —  continued. 

State  statutes  of  limitations  usually  followed  by  analogy  .  §  8    p.  12 

not  always  controlling      .     .  §  8     p.  12 

cannot  bur  the  United  States  §  8     p.  12 

effect  of,  as  to  patents  and 

copyrights §  8     p.  12 

property  in  custody  of  a  State  court §  9     pp.  12-H 

when  Federal  court 
will  decline  to 
interfere  ....  §  9     p.  14 

"       "       "       "       a  Federal  court §  10     p.  14 

illustrations  of  equitable  jurisdiction  in  Federal  court  .      §  11     pp.  14-19 
"             "  cases  where  Federal  courts  declined  to  as- 
sume equitable  jurisdiction       ...       §  12     pp.  19-27 
Federal  courts  which  have  jurisdiction  in  equity  enumer- 
ated              §  13    p.  27 

original  equitable  jurisdiction  of  United  States  Supreme 

Court §  li     PP-  27-30 

of  Circuit  Court  of  Appeals §  14  a     p.  30 

of  Circuit  Courts §  1.5     pp.  30-32 

matter  in  dispute,  value §  16     pp.  32-35 

suits  arising  under  Constitution  or  laws  of  the  United 

States §  17     pp.  3.5-37 

controversy  between  citizens  of  different  States  .     .     .      §  18    pp.  37-38 

citizenship §  19     pp.  38-41 

under  grants  of  different  States .         §  20     p.  41 

ancillary §  21     pp.  41-44 

limitations  upon,  by  residence §  22     pp.  44-48 

special  limitation  upon  Circuit  Court  for  Southern  Dis- 
trict of  New  York §23     pp.  49-.53 

in  suits  by  assignees §  24     pp.  54-56 

indorsees §  24     p.  56 

original  jurisdiction  of  the  District  Courts      ....      §  25     pp.  57-58 
territorial  jurisdiction  and  terms  of  Supreme  Court,  Cir- 
cuit Courts  of  Appeals,  Circuit  and  District  Courts  .      §  26     pp.  58-87 

sources  of  Federal  equity  practice note,  §  26     p.  58 

statutes §  26    p.  58 

rules  of    United  States 

Supreme  Court      .      §  27     pp.  89-90 
of  Court  of  Private  Land 

Claims     .     .     .     .  §  26  b     pp.  87-89 

of  Court  of  Claims    .  §  26  a     pp.  86-87 

omission  from  bills  of  defendant  not  within  the   .     .     -§50     pp.  123-125 

decree  as  against  parties  not  within  the §  50     p.  12.) 

when  court  will  take,  of  bills §  64    p.  142 

verification  to  avoid  suspicion  of  collusive,  in  suit  affecting 

rights  assertable  by  corporation §  76     p.  161 

demurrers  to §  108     p.  212 

pleas  to §  126    p.  229 

testimony  taken  after  a  cause  is  at  issue,  and  beyond  the 

jurisdiction  of  the  court §  285     p.  509 

dismissal  of  bill  for  want  of §  293     pp.  534-537 

master  taking  testimony  beyond §313     p.  560 

want  of,  in  State  court,  whether  available  in  Federal  court 

after  removal §  391     p.  842 

as  affected  by  bringing  in  new  parties  after  removal  to 

Federal  court • §  391     p.  841 

for  want  of  jurisdiction,  cause  improperly  removed  to  Fed- 
eral court  may  be  remanded §  393     pp.  846-847 
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JURISDICTIOX  —  continued. 

when  appeal  or  writ  of  error  may  be  taken  to  Supreme 
Court  of  the  United  States  on  question  involving  the 

jurisdiction §  475     p.  965 

costs  in  Supreme  Court  of  United  States,  upon  reversal  of 

judgment  or  decree  for  want  of  jurisdiction      §  393     pp.  589-590,  848 
110  costs  on  dismissal  for  want  of  jurisdiction       ....     §  328     p.  584 
taking  testimony  within  and  without.     See  also  Evidence;  Writs  of 
Ekkor  and  Appeals. 
JURISDICTION   CLAUSE, 

form  of §  81     p.  169 

no  longer  considered  necessary §  81     p.  169 

in  bills.     See  Bills. 
JURISDICTIONAL   FACTS, 

evidence  to  contradict  averments  of,  when  admissible  .     .     §  293    p.  535 
JURY, 

qualifications  and  mode  of  selection §  374     p.  771 

when  jury  trials  had §  374     pp.  773-776 

appeals  from  judgments  and  decrees  of  territorial  courts  in 

cases  not  tried  by  a  jury §  477     p.  1002 

See  also  Common  Law;  Issues  at  Law. 


K 

KANSAS, 

constitutes  one  judicial  district §  26    p.  66 

times  and  places  of  hold- 
ing court  therein  enu- 
merated          §  26    p.  66 

special  rule  as  to  jurisdiction  in §  22    p.  48 

districts  of,  included  within  Eighth  Circuit §  26    p.  58 

introducing  in  evidence  transcripts  from  certain  books  of 

the  District  Courts  in §  268     p.  475 

KENT,  CHANCELLOR, 

labors  of,  in  widening  jurisdiction  of  courts  of  equity  .     .  §  1     p.  2 

view  of,  as  to  multifariousness  in  biUs §73     p.  157 

KENTUCKY, 

constitutes  one  district ' §  26    p.  66 

times  and  places  of  holding  court 

therein  enumerated     ...      §  26     pp.  66-67 

special  rule  as  to  jurisdiction  in §  22     pp.  46-48 

district  of,  included  within  Sixth  Circuit §  26     p.  58 

KIN.     See  Next  of  Kin. 
KINDERSLEY,  VICE-CHANCELLOR, 

statement  of  rule  by,  respecting  the  granting  of  injunc- 
tions to  restrain  trespass §  215    p.  356 

KING'S   BENCH, 

practice  in  the  court  of,  affords  outline  for  practice  at 

common  law §  360    p.  683 

KIRCHWEY,  G.  W., 

editorial  in  Albany  Law  Journal       ....  §  367    note  to  pp.  745-746 
KOSCIUSZKO'S   WILL   CASE §  53    p.  130 

KOSSUTH. 

injunction  granted  to  restrain,  from  manufacturing  paper 

currency  in  England §  223     p.  369 
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L. 

LACHES, 

as  constituting  a  ground  of  demurrer §  108     p.  214 

which  may  be  taken  advantage  of  at  iiearing       .     .     §  299     pp.  514-515 
may  estop  municipal  corjiorations  and  counties    ....     §  131     p.  2o5 
of  State  may  estop  one  claiming  by  subrogation       ...     §  131     p.  2o5 
See  also  Delay;  Limit atiox. 

LADING, 

how  far  decisions  of  State  courts  relative  to  bills  of  lading 

are  binding  upon  Federal  tribunals §  375     p.  777 

LAND, 

bill  to  quiet  title  to §  7     p.  10 

alternative  relief  in  action  to  quiet  title  to §  70     p.  150 

injunctions  to  enforce  specific  performance  of  covenants 

and  contracts  affecting §  208     pp.  314-345 

injunctions  to  restrain  the  sale  of  .     . §210     p.  31G 

injunctions  to  prevent  alienations  of §  212     p.  353 

injunctions  to  compel  the   performance,  or  prevent  the 

breach,  of  contracts  not  affecting!;  land     ....     §  220     pp.  366-3G7 
practice  on  removal  of  suits  containing  controversies  be- 
tween citizens  of  the  same  State  claiming  land  under 

grants  of  different  States §387     p.  834 

See  Court  of  Private  Land  Claims. 
LAND   OFFICE. 

introducing  in  evidence  copies  of  papers  in     ...     §  268    pp.  472-473 

LAND   PATENT, 

bill  to  quiet  possession  under §  11     p.  15 

bill  to  set  aside,  when  maintainable  by  private  citizen  .     .        §  11     p.  15; 

§  12    p.  19 ;  §  17    p.  36 
See  also  Patents. 

LANGDELL,   PROFESSOR, 

on  demurrers  to  the  discovery §  109     p.  215 

referred  to  on  practice  of  court  giving  special  leave  to  file 

double  pleas §  124     p.  226 

work  of,  on  equity  pleading,  referred  to  in  discussing  sub- 
ject of  negative  pleas §  124     p.  228 

on  admissions  and  denials  independent  of  discovery     .     ..     §  146     p.  245 
opinion  of,  as  to  discovery  in  bill  demanding  account  .     .     §  148     p.  258 
LAW, 

relief  against  mistakes  of §  2    p.  3 

distinctions  between  equity  and,  in  Federal  courts  ...       §  4    pp.  5-6 
interest  in  question  of,  involved  does  not  entitle  person  to 

be  made  a  party §  44    p.  115 

bill  to  obtain  stay  of  proceedings  at §  64     p.  142 

conclusions  of,  not  to  be  stated  in  bills §69     p.  147 

distinction  between  court  of,  and  of  equity,  in  that  the 

latter  affords  complete  relief §  1     p.  2 

mistake  of,  cannot  ordinarily  be  cured  by  amendment      .     §  167     p.  283 
passed  by  State  and  territorial  legislatures,  introducing  in 

evidence §  268    p.  478 

dismissal  of  bill  for  plaintiff's  failure  to  elect  whether  be 

will  proceed  at  law  or  in  equity §  295     p.  538 

distinction  between  costs  at  law  and  in  equity    ....     §  32G     p.  580 
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LAW  —  continued. 

consolidation  at  law  and  in  equity §  371     p.  765 

rules  of  decision  applicable  in  actions  at  common  law  §  375    pp.  776-781 
See  also  Issues  at  Law;  Practice  at  Common  Law;  Remedy  at 
Law  ;  Statutes. 

LAWS   OF   THE   UNITED   STATES, 

suits  arising  under §  15    p.  30 

suits  arising  under  Constitution  and §  17     pp.  35-37 

See  also  Writs  of  Error  and  Appeals. 

LEACH,   VICE-CHANCELLOR, 

rule  of,  as  to  multifariousness  in  bills §  73    p.  155 

LEASEHOLD, 

amount  expended  by  tenant  on,  when  part  of  matter  in 

dispute §  16    p.  32 

LECTURES, 

injunction  to  restrain  publication  of §  206    p.  341 

LEGAL   CAPACITY   TO   SUE, 

demurrer  for  want  of §  108     p.  212 

LEGATEES, 

bill  by,  against  executor §  11     p.  15 

necessary  parties  to  suits  by,  on  behalf  of  themselves  and 

others  similarly  situated §  47     pp.  120-121 

necessary  parties  in  suits  by §  52     p.  127 

LENGTH, 

of  replication,  ancient  penalty  for  undue §159     p.  271 

bills;  practice  of  taxing  costs  according  to,  the  origin 
of  the  common  confederacy  clause §  65    p.  142 

LETTERS, 

injunction  to  restrain  publication  of §  206     p.  342 

opening- of       .     .     .    §  210     p.  346;  §  219     p.  366 

LETTERS   OF   ADMINISTRATION, 

averments  as  to,  in  bill §  78     p.  167 

LETTERS    ROGATORY, 

taking  testimony  under §  285     p.  509 

defined,  practice §  290     pp.  523-531 

LEWDNESS, 

when  to  be  specifically  charged  in  bill §  69    p.  149 

LIABILITIES, 

adjustment  of,  as  a  subject  of  jurisdiction  in  equity     .     .      §2     pp.  3-4 

of  receiver §  251     pp.  431-440 

LIBEL  IN   ADMIRALTY §  394    p.  851 

LIBELS, 

rarely  enjoined §  12  p.  24;  §  74  p.  158;  §  77  p.  165 

whether  injurrction  will  be  granted  against  publication  of  a     §  223    p.  371 

LIBELLUS, 

the  term  from  which  the  word  "  bill  "  is  derived     ...       §  64    p.  140 

LIBERTY, 

principle  that  no  question  affecting  a  person's,  to  be  decided 

without  his  presence,  applicable  to  equity §  42    p.  110 

LICENSE, 

to  use  patented  invention  reached  by  creditor's  bill      .     .         §11     p.  18 

LIEN, 

how  far  judgments  recovered  in  Federal  courts  are  a    .     .     §  378    p.  788 
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LIEXIIOLDER, 

of  corporation,  appointing  receiver  at  suit  of      ....     §  240    p.  397 

LIENORS, 

when  necessary  parties  to  foreclosure §  44    p.  115 

LIFE, 

principle  that  no  question  affecting  a  person's,  to  be  de- 
cided without  his  presence,  applicable  to  equity  ...       §  42     p.  110 
LIMITATION, 

plea  of §  131    p.  235 

State   statutes  of,   as   affecting  jurisdiction   of  Federal 

courts §  8     pp.  11-12 

upon  jurisdiction  of  Federal  courts  by  residence  .     .     .      §22     pp.  44-48 

as  constituting  ground  of  demurrer §  108     p.  214 

statute  of,  may  be  set  up  to  bill  of  revivor  by  plea  ...     §  181     p.  306 
Federal  courts  follow  statutes  of,  in  actions  at  common 

law §  375    pp.  779-780 

United  States  not  bound  by  State  statutes  of      ....     §  375    p.  781 

of  time  to  appeal  or  bring  error §  483     pp.  1036-1039 

exemption  of  State  from  statute  of,  cannot  aid  creditor  of 

State §  8     p.  12 

effect  of,  on  value  of  matter  in  dispute §  16     p.  34 

limitation  by  liability §  434     p.  870 

See  Laches. 
LIS  PENDENS, 

plea  of §  129     p.  232 

State  statutes  providing  for  filing  of,  how  far  binding  upon 

Federal  tribunals §  375     p.  778 

LITTLE   AND   BROWN, 

edition  of  the  laws  and  treaties  of  the  United  States  by, 

competent  evidence §  268     p.  481 

LOCAL   INFLUENCE, 

practice  on  removal  of  cause  for  grounds  other  than  preju- 
dice or  local  influence §  385  c     p.  822 

practice  on  removal  of  cause  for  prejudice  or  local  influ- 
ence      §  386    pp.  825-834 

LOCAL  NATURE 

jurisdiction  in  suits  of §  22     p.  46 

LORD   OF  MANOR, 

suits  against,  by  one  or  more  persons  on  behalf  of  others        §  49     p.  122 
LORD  REDESDALE, 

on  bills  of  revivor  in  favor  of  creditors §  177    p.  300 

LOST  DOCUMENTS, 

as  a  subject  of  relief  in  equity §  2    p.      3 

introducing  copies  in  evidence §  268     p.  478 

LOUISIANA, 

divided  into  two  judicial  districts §  26    p.  67 

counties  and  times  and 
places  of  holding  court 
therein  enumerated      §  26     pp.  67-68 
special  rule  as  to  jurisdic- 
tion in §  22    p.  48 

districts  of,  included  within  Fifth  Circuit §  26    p.  58 

LOWELL,  JUDGE, 

on  power  of  courts  to  protect  patents  by  injunction       .     .     §  216     p.  358 
view  of,  as  to  granting  injunction  to  restrain  violation  of 

negative  promise §  220     p.  366 
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LUNATICS, 

capacity  to  file  bills  in  equity       §  28    p.  91 ;     §  33  p.    94 

suits  against §  40  p.  108 

suing  alone,  ground  of  demurrer §  108  p.  212 

liberal  amendments  in  favor  of §  160  p.  273 

appointing  receiver  of  property  of §  240  p.  394 

time  of,  to  bring  appeal  or  vi'rit  of  error §  483  p.  1037 


M. 

MAINE, 

constitutes  one  judicial  district §  26    p.    68 

times  and  places  of  holding 
court  therein  enumerated       §  26     p.    68 
districts  of,  included  within  First  judicial  Circuit    ...     §  204     p.  339 

MALINS,  VICE-CHANCELLOR, 

on  amending  petitions  for  intervention       ......§  202    p.  336 

MANAGER, 

English  term  for  receiver §  239    p.  394 

MANAGING  DIRECTORS, 

See  Corporation;  Director;  Stockholder. 

MANDAMUS, 

when  to  be  applied  for  by  attorney-general  instead  of  in- 
junction, against  corporations  violating  their  charters    .     §  207     p.  342 
when  injunction  will   not   be  issued  staying  application 

for  a §  211    p.  347 

principles  regulating  is.suance  of  .     .     §363     pp.  701-712;  §  433     p.  870 

practice  on  application  for        §  364     pp.  713-717 

to  compel  judge  to  allow  an  appeal §  475    p.  967 

included  in  the  term  "suit,"  for  the  purpose  of  a  writ  of 

error  from  the  Supreme  Court  to  State  court         ...  §  477     p.  1002 

to  probate  officer §  363     p.  701 ;     §  363  a    pp.  706-707 

jurisdiction   of    Supreme   Court  of  Columbia,  in   regard 

to §  363  a    pp.  706-713 

MANDATES.     See  Enforcement  of  Decrees  and  Orders. 

MANDATORY  INJUNCTIONS, 

distinguished  from  other  forms §  205     p.  341 

See  also  Injunctions. 
MANSFIELD,  LORD, 

abolishing  former  English  practice  of  bringing  motions  to 

a  hearing §  198    p.  327 

MANUFACTURE, 

injunction  to  prevent  disclosure  of  the  secrets  of  a    .     .     .     §206    p.  341 

MANUSCRIPTS, 

injunction  to  restrain  publication  of §  206     p.  341 

MARRIAGE  CONTRACT, 

bill  to  cancel §  11 

value  of  matter  in  dispute  in  suit  to  cancel §  16 

MARRIED  WOMEN, 

incapable  of  filing  bills  in  equity  in  their  own  right   §§  28,  31     pp. 

suits  against §  41 

suing  alone,  ground  of  demurrer §  108 
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MARSHAL, 

suit  on  marshal's  bond §  17    p.  36 

suit  against,  for  levy §  17     p.  36 

power  to  deputize  in  blank §  301     p.  090 

bill  to  obtain  a  determination  of  rights  of  a  claimant  to 

fund  in  hands  of §  64     p.  142 

death,  removal,  or  expiration  of  term  of,  after  taking  prop- 
erty in  execution §  380     p.  796 

bond  to  in  admiralty        §  405    p.  857 

fees  of.     See  Admiralty;  Costs. 

MARSHALL,  CHIEF  JUSTICE, 

ordering  a  subpoena  duces  tecum  against  Thomas  Jefferson, 

on  trial  of  Aaron  Burr §  98     p.  195 

MARSHALLING   SECURITIES, 

as  a  subject  of  jurisdiction  in  equity §  2     p.      4 

MARYLAND, 

constitutes  one  judicial  district §  26     p.    68 

times  and  places  of  holding 
court  therein  enumerated       §  26     p.    68 
districts  of,  included  within  the  Fourth  Circuit       ...     §  201    p.  339 

MASSACHUSETTS, 

constitutes  one  judicial  district §  26    p.    68 

times  and  places  of  holding 
court  enumerated       .     .       §  26     p.    68 
the  districts  of,  included  within  the  First  Circuit    ...     §  204    p.  339 

MASTER, 

reference  to,  to  hear  testimony  and  state  facts  where  the 

latter  are  voluminous,  on  application  for  an  injunction     §  217     p.  363 
appointment  of  receiver  usually  no  longer  referred  to   .     .     §  254     p.  443 

passing  accounts  of  receiver §  2.')4     p.  443 

when  may  be  appointed  receiver §  255     p.  444 

passing  receiver's  accounts §  257     p.  449 

fixing  compensation  of  receiver §  258     p.  449 

reference  to,  to  take  accounts  or  assess  damages  ....     §  300    p.  545 

references  to,  in  general §  307     p.  554 

who  may  be  appointed  master §  308     p.  555 

bringing  on  a  reference  before §  309     p.  555 

duties  of  master §  309     p.  555 

master  appointing  day,  form  of  memorandum     ....     §  309     p.  556 

parties  entitled  to  attend  a  reference §  310     pp.  556-557 

proceedings  before  master  in  general §  311     pp.  557-559 

state  of  facts §  312     pp.  559-500 

evidence  before §  313     pp.  500-561 

reports  and  compensation §  314     pp.  561-562 

exceptions  to  reports §315     pp.  502-504 

sales  by §  316     pp.  564-507 

permitting  master  under  Lord  St.  lieonards'  Act  to  exe- 
cute deed  or  other  written  instrument  in  the  name  of 

party  who  refuses  to  do  so §  349     pp.  660-661 

how  far  decisions  in  State  courts  upon  the  law  of  master 

and  servant  are  binding  in  Federal  tribunals  .     .      §  375     pp.  777-778 

MATTER  IN  DISPUTE, 

value  of,  in  suit  for  injunction §  16     pp.  33-34 

value  of,  necessary  to  confer  jurisdiction §  16     p.  33 

value  of,  in  suit  for  accounting §  16     p.  33 

to  cancel  paper  purporting  to  be  marriage  contract  .     .     .         §  16     p.  34 
value  of,  on  suit  by  parties  with  common  interest    ...         §  16     p.  34 
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MATTER   IN   DISPUTE  — continued. 

value  of,  in  suit  on  behalf  of  a  class §  16    p.  34 

that  court   has   no  jurisdiction  for  lack  of  value  of,  a 

ground  of  demurrer .....§  108    p.  213 

value  of  as  affecting  removal  of  cause §  885  a    p.  819 

value  of,  as  affecting  removal  of  suits  containing  contro- 
versies between  citizens  of  the  same    State,  claiming 

land  under  grants  of  different  States §  387     p.  834 

value  of,  as  affected  by  subsequent  events  in  relation  to 

right  to  remove  cause  to  Federal  court §  391     p.  S43 

as  regulating  right  to  appeal  or  bring  error     .     .       §  481     pp.  1026-1029 
value  immaterial,  on  writ  of  error,  from  Supreme  Court 

to  State  court  on  account  of  Federal  question      ...  §  478    p.  1005 

MATTER   SUBSEQUENT, 

bill  to  impeach  decree  for §  64     p.  141 

MAXIMS, 

interest  reiprtblicae  ut  sit  finis  litium §  42     p.  110 

utile  per  inutile  non  vitiatur §  68     p.  147 

he  who  seeks  equity  must  do  equity,  as  applied  to  plead- 
ings      .       §  84    p.  173 

maxima  pars  eorum  quae  scunus  est  minima  eorum  quae  igno- 
ramus   §  143     p.  249 

rictus  victori  in  expensis  condemnatus  est §  327     p.  580 

MECHANICS'   LIEN, 

enforced  by  Federal  courts  of  equity §  7    p.  10 

MEDICAL  MAN, 

testimony  of,  as  to  information  acquired  professionally     .     §  274     p.  487 

MEMBER, 

of  corporation,  when  a  proper  party  to  suit  against,  under 

English  practice §  43     p.  112 

parties  to  suits  by  members  of  unincorporated  association 

on  behalf  of  themselves  and  others  similarly  situated    §  47    pp.  120-121 
See  also  Corporation;   Stockholder. 

MERCHANTS'   ACCOUNTING, 

as  a  subject  of  equity  jurisdiction §  11     p.  17 

MICHIGAN, 

divided  into  two  districts §  26     p.  68 

districts  enumerated  and  described  §  26    p.  69 

special  rule  as  to  jurisdiction §  22  pp.  46,  49-51 

districts  of,  included  within  Sixth  Circuit §  26     p.  58 

MILLER,   JUSTICE, 

on  appointment  of  receivers  over  insolvent  railroads     .     .     §  244    p.  416 

MINISTERS, 

jurisdiction  of  cases  affecting §  3     p.  5 

original  jurisdiction  of  United  States  Supreme  Court  in 

controversies  affecting §  14     p.  27 

writ  of  ne  exeat  repuhlica  against,  or  servant  of     .     §  262     pp.  456-457 
See  also  Ambassadors. 
MINNESOTA, 

constitutes  one  judicial  district §  26    p.  68 

times  and  places  of  hold- 
ing same  enumerated      §  26    pp.  68-69 

special  rule  as  to  jurisdiction  in §  22     pp.  48,  50-51 

districts  of,  included  within  Eighth  Circuit §  26    p.  58 
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MINNESOTA  —  continued. 

introducing  in  evidence  transcripts  from  certain  books  of 
the  District  Courts  in §  268    p.  475 

MINORS.     See  Infants. 

MISCONDUCT, 

removal  of  receiver  for §259     p.  451 

MISCONDUCT   IN   OFFICE, 

when  to  be  specifically  charged  in  bill §  69     p.  149 

MISJOINDER, 

of  parties  plaintiff,  a  ground  of  demurrer §  108     p.  214 

objection  on  account  of,  will  not  prevent  appointment  of 

receiver §  252    p.  440 

See  also  Bills;  Multifariousness. 
MISREPRESENTATION, 

not  ground  for  bill  in  equity  to  recover  damages  alone      .         §  12    p.  2.3 

MISSISSIPPI, 

divided  into  two  districts §  26    p.  70 

subdivisions  and  counties  of  same 

enumerated §  26    pp.  70-71 

districts  of,  included  within  Fifth  Circuit §  204     p.  339 

MISSOURI, 

divided  into  two  districts §  26     p.  70 

times  and  places  of  holding  court 

in,  enumerated §  26     pp.  70-71 

special  rule  as  to  jurisdiction §  22     pp.  51-56     pp.  46-49 

districts  of,  included  within  Eighth  Circuit     .     .         §  26     p.  58    p.  339 
MISTAKE, 

as  a  subject  of  relief  in  equity §  2    p.  3 

essentials  of §  2     p.  3 

not  ground  for  bill  in  equity  to  recover  damages  alone      .         §  i2    p.  23 

in  writs  of  error §  484     p.  1041 

See  also  Correction  op  Dfxree  otherwise  than  by  Appeal. 
MISTAKE  OF  LAW, 

when  relieved  in  equity §  2     p.  3 

omission  due  to  a,  cannot  ordinarily  be  cured  by  amend- 
ment     §  167    pp.  282-283 

MODELS, 

used  as  exhibits  in  court  below §  488     p.  1057 

MODIFICATION, 

of  judgment  by  courts  that  rendered  them      ...     §  379    pp.  793-794 
by  Supreme  Court  of  judgment  oppealed  from  .     .  §  4*94     pp.  1082,  1084 
MONDAY, 

first  Monday  of  month,  rule-day  in  Circuit  and  District 

Courts       .     .^ §  195     p.  322 

motion  day  in  United  States  Supreme  Court  .....§  489     j).  1068 
MONEY, 

when  interest  awarded  on  affirmance  of  judgment  or  de- 
cree for  the  payment  of §  380     p.  790 

MONOPOLIES, 

injunctions  to  restrain §  207     pp.  342-344 

when  injunction  will  not  be  issued  to  assist  in  maintaining     §  223     p.  372 
act  to  protect  trade  and  commerce  against      .     §  15     p.  31;  §  22    p.  46; 

§  222     J).  368 
See  Statute  against  Monopolies. 
VOL.  II.  —  48 
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MONTANA, 

constitutes  one  district §  26    p.  73 

times  and  places  of  holding  Court  in §  26     pp.  66-67 

disti'icts  of,  included  within  Ninth  Circuit §  26     p.  58 

time  within  which  causes  to  be  docketed  in  United  States 

Supreme  Court,  in  case  of  appeals  and  writs  of  error  from  §  488     p.  1057 

MORE,  SIR  THOMAS, 

labors  of,  in  widening  jurisdiction  of  courts  of  equity  .     .  §    1     p.  2 

practice  of  signing  bills,  originating  in  time  of   ...     .       §  86     p.  176 
present  practice  relative  to  subpoena  to  appear  and  answer, 

originated  in  time  of §  92     p.  185 

MORTGAGE, 

of  ward's  estate  by  guardian §  7     p.  11 

who  necessary  parties  to  bill  for  fore- 
closure        §44     pp.  112-113;   §53     p.  132 

whether  prior  incumbrancers  are  necessary  parties  to  suit 

to  compel  execution  of  mortgage §  53     pp.  132-133 

bill  for  redemption  of,  what  to  contain §  84     pp.  173-174 

whether  mortgagee  must  sue  in  law  or  equity  to  enforce 
covenant  assuming  mortgage  made  by  purchaser  with 

mortgagor,  depends  on  lex  jori §  7     p.  11 

See  also  Equity  of  Redemption;  Foreclosure. 

MORTGAGEE, 

rights  of §  6     p.  9 

of  patent  when  necessary  party  to  suit  for  infringement  §  44     pp.  113-115 
of  corporations,  appointing  receivers  at  suit  of    ....     §  240     p.  397 

MORTGAGOR, 

rights  of §  6     p.  9 

right  of  mortgagee  of  patent §44  pp.  113-115 

State  statute  giving  right  to  redeem  enforceable  in  equity  §  7     p.  10 
who  has  sold  equity  of  redemption,  when  necessary  party 

to  bill  of  foreclosure §  44     p.  112 

whether  necessary  party  in  suits  affecting  property.     See  Parties. 

MOTION, 

for  new  trial §  376     p.  781 

for  correction  of  judgment  by  same  court  that  rendered  it     §  379     p.  794 

I'enewing,  after  removal  to  Federal  court §  391     p.  842 

to  dismiss  appeals  or  writs  of  error §  489     pp.  1053-1069 

See  Interlocutory  Applications  and  Petitions. 

MULTIFARIOUSNESS, 

of  bill §§  71-75    pp.  152-160 

when  raised  by  demurrer §  108     p  214 

objection  of,  when  raised  by  plea §  128    p.  230 

objection  on  account  of,  not  to  prevent  appointment  of 

receiver §  252     p.  440 

MULTIPLICITY  OF  SUITS, 

as  a  ground  of  equitable  jurisdiction §  2     p.  4 

that  defendant  may  be  harassed  by,  a  ground  of  demurrer     §  108     p.  213 

injunctions  to  restrain §  209     pp.  345-346 

See  also  Nuisance. 

MUNICIPAL  BONDS, 

bill  by  holder  of .         §  11     p.  1^6 

how  far  decisions  of  State  courts  relative  to,  are  binding    §  375     p.  777 

upon  Federal  tribunals 

See  Town  Bonds. 
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MUNICIPAL  CORPORATION, 

bill  to  enjoin  sale  of  property  in  execution §  11     p.  15 

bill  by  city  to  establish  right  to  levy  duty §  49     p.  123 

effect  of  iState  statute  regulating  suits  against     ....  §  6     p.  9 

See  Mandamus;  Taxes. 

MUNICIPAL  OFFICERS, 

removal  not  enjoined §  12     p.  24 

MUNICIPAL  PROPERTY, 

when  receiver  cannot  be  appointed  over §  244    p.  415 


N. 

NARRATIVE  PART, 

of  bill §  G7    pp.  144-145 

NATIONAL   BANK, 

cases  affecting §  15  p.  30  ;  §  70  p.  151 

suits  by  or  against §  17     pp.  35-36 

suits  to  compel  general  liability  of  directors §  5     p.  9 

suits  to  recover  plaintiff's  money  deposited  in  name  of  an- 
other             §  11     p.  16 

abatement  of  suit  by §  174     p.  297 

suits  to  enjoin  illegal  taxation §  70     p.  151 

appointing  receivers  of  property  of §  240     p.  396 

proof  of  organization §  268     p.  467 

NATURALIZATION, 

certificate  of,  when  cancelled  for  fraud §  11     p.  15 

NEBRASKA, 

constitutes  one  judicial  district §  26     p.  73 

times  and  places  of  holding 
courts  therein  enumerated         §  26     p.  73 

district  of,  included  within  Eighth  Circuit §  204     p.  339 

NECESSARY   PARTIES. 

See  Defendant  ;  Parties  ;  Plaintiff. 
NE    EXEAT   REGNO, 

prayer  for  relief  when  writ  of,  is  asked §  83     p.  171 

if  writ  of,  is  asked  for  in  jirayer  for  relief,  need  not  be  re- 
peated in  prayer  for  process §  85     p.  175 

iVE   EXEAT   REPUBLICA, 

writs  of,  usually  granted  ea: /jarte  .     ........     §196     p.  323 

writ  of,  defined §  261     p.  455 

when  it  will  issue §  261     p.  456 

by  whom  to  be  issued §  261     p.  455 

against  "      "         "  §  262     pp.  456-457 

practice  in  obtaining §  263     pp.  457-460 

form §  263     p.  459 

See  Ne  Exeat  Regno. 
NEGATIVE    PROMISE, 

injunction  to  restrain  violation  of §220     p.  366 

NEGLECT, 

dismissal  of  bill  for  want  of  prosecution §  292    p.  534 

NEGLIGENCE, 

no  relief  against  mistake  when  caused  by §  2     p.  3 

liability  of  receiver  for §  251     p.  434 

decisions  upon  law  of,  in  State  courts,  how  far  binding  in 

Federal  courts §  375    p.  777 
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XEGOTIABLE    PAPER, 

how  far  decisions  of  State  courts  relative  to,  are  binding 

upon  Federal  ti-ibunals §  375     p.  777 

proof  of  endorsement §  274     p.  487 

NEGOTIATION   OF   NOTES, 

injunction  to  restrain §  210     p.  346 

NEVADA, 

constitutes  one  judicial  district §  26     p.  73 

times  and  places  of  holding 

court  enumerated      .     .         §  26     p.  73 

districts  of,  included  within  Ninth  Circuit §  204     p.  339 

time  within  wliich  cause  to  be  docketed  in  United  States 
Supreme  Court,  in  case  of  appeals  or  writs  of  error 
from §  488    p.  1057 

NEW  FACTS. 

See  CoRUECTiON  of  Dfxree  otherwise  than  by  Appeal;    Sup- 
plemental Bill. 
NEW  HAMPSHIRE, 

constitutes  one  judicial  district §  26     p.  73 

times  and  places  of  holding 
court  therein  enumerated         §26     p.  73 
the  districts  of,  included  within  the  First  Circuit    ...     §  204     p.  339 

NEW  JERSEY, 

constitutes  one  judicial  district §  26     p.  73 

times  and  places  of  holding 

courts  therein  enumerated  §  26     p.  73 

practice  in  taking  bills  pro  confesso §  104     p.  205 

districts  of,  included  within  the  Third  Circuit     ....  §  204     p.  339 

NEW  .MEXICO, 

time  within  which  cause  to  be  docketed  in  United  States 

Supreme  Court,  in  case  of  appeals  or  writs  of  error  from  §  488     p.  1057 
NEW  PARTIES, 

when  allowed  to  intervene §  201     p.  332 

brinofing  in,  as  affecting  jurisdiction  after  removal  of  cause 

to^Federal  court §  391     p.  840 

NEW  REMEDIES, 

in  equity §  1     p.  1 

NEWSPAPERS, 

v.hen  artii.'les  in,  a  ground  for  a  new  trial §  376     p.  783 

NEW  TRIALS, 

motions  for,  common-law  procedure  respecting    ....     §  360     p.  684 

principles  regulating  the  granting  of §  376     p.  781 

stay  of  execution  to  file  petition  for §  380     p.  795 

effect  of  granting,  on  former  judgment §  380     p.  797 

iudajment  ordering,  cannot  be  reviewed  by  writ  of  error      §  477   p.  1002; 

§  480     pp.  1021,  1022 
NEW  YORK, 

special  limitation  «pon  jurisdiction  of  Circuit  Court  for 

Southern  District  of §  23     p.  50 

divided  into  three  districts §  26    p.  74 

counties  and  times  and  places 
of  holding  court  therein  enu- 
merated    §  26     pp.  74-75 

the  districts  of,  included  within  the  Second  Circuit      .     .     §  201     p.  339 

NEXT   FRIEND, 

appearing  for  infant §  39     p.  108 
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NEXT    FRIEND  —  continued. 

expenses  of,  how  payable §  39     p.  108 

petition  for  appointment  of §  19i)     p.  330 

NEXT   OF    KIN, 

bill  against  sureties  of  administrator .         §  11     p.  15 

necessary  parties  to  suits  by  one  of,  and  on  behalf  of 

others  similarly  situated §  47     p.  121 

necessary  parties  in  suits  by §  52     p.  127 

NINTH  CIRCUIT, 

districts  included  in §  204     p.  339 

NISI, 

order,  defined §  198    p.  328 

decrees.     See  Decrees. 

NOMINAL   DAMAGES, 

costs  where  master  reports  in  favor  of  plaintiff  for  nom- 
inal damages §  327     p.  581 

NON  EST   INVENTUS, 

attachment  returned §  149     p.  260 

NON   PROSEQUITUR, 

judgment  of §  388     p.  836 

NON-RESIDENTS, 

jurisdiction  over §  22     pp.  44-48 

suing  in  forma  pauperis §200     p.  331 

■when  may  be  compelled  to  give  security  for  costs     .     §  338     pp.  645-646 

NONSUIT, 

plaintiff  may  consent  to §  374     p.  774 

trial  judge  has  no  power  to  order  compulsory §374     p.  774 

NORTH   CAROLINA, 

divided  into  two  judicial  districts §  26     p.  75 

counties  and  times  and 
places  of  holding  court 
therein  enumerated     .         §  26     p.  75 

districts  of,  included  within  Fourth  Circuit §  204     p.  339 

introducing  in  evidence  transcripts  from  certain  books  of 

the  Circuit  and  District  Courts  in §  268     p.  476 

NORTH   DAKOTA, 

constitutes  one  district §  26     p.  75 

special  rule  as  to  jurisdiction  in §  22     pp.  48-51 

times  and  places  of  holding  court  in §  26     pp.  75-76 

district  of,  included  within  Eighth  Circuit §  204     p.  339 

NOTARY, 

certificate  of §  274     p.  487 

fees  of,  held  to  be  costs  and  not  to  be  added  to  value  of 

matter  in  dispute  when  jurisdiction  is  to  be  determined         §  16     p.  35 

NOTE, 

not  collected  by  bill  in  equity §  12     p.  23 

injunctions  to  restrain  negotiation  or  indorsement  of    •     .     §  210     p.  346 
prevent  transfer  of     ... §  212     p.  353 

NOTICE, 

when  to  be  specifically  charged  in  bill §  69    p.  149 

of  motions §§  195-197     pp.  321-324 

of  application  for  interlocutory  injunction       ...      §  231     pp.  379-380 

usually  required,  on  appointment  of  receiver §  252     p.  441 

of  application  for  attachment  for  contempt §  342     p.  653 

of  tri.il  or  argumetrt,  how  far  State  practice  respecting, 

followed §  360     p.  684 
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NOTICE  —  continued. 

for  production  of  books  and  papers  at  trial §  372     p.  7GS 

of  appeal  in  prize  causes §  4b3     p.  1U36 

of  motion  to  dismiss  appeal  or  writ  of  error §  489     p.  1068 

KOTTINGHAM,   LORD, 

labors  of,  in  widening  jurisdiction  of  courts  of  equity  .     .  §  1     p.  1 

on  bills  of  review §  356     p.  674 

NUISANCE, 

necessary  parties  in  suit  to  enjoin §  52     p.  12S 

owners  of  adjacent  property  uniting  to  enjoin     ....  §  72     p.  15-1 

injunctions  to  suppress §  210     ]>.  346 

injunctions  to  prevent  continuance  of §  214     pp.  354-356 

NUMBER, 

rules  where  parties  ai'e  very  numerous §  48     p.  121 

NUMEROUS   PARTIES, 

rule  in  case  of §  48    p.  121 

who  necessary  in  case  of §  46     p.  119 

NUNC   PRO  TUNC, 

allowing  bond  to  be  filed,  on  removal  of  cause  to  Federal 

court §  391     p.  845 

order §  379    p.  794 


0. 

OATH, 

waiver  of  answer  under §  84  p.  173;  §  148  p.  256 

to  answer §  151     p.  262 

before  whom  may  be  taken §  151     pp.  262-263 

form  of §  151     p.  263 

when  must  be  made  to  the  truth  of  proposed  amendments  §  168  p.  284 
to  be  attached  to  answer  denying  facts  stated  in  petition 

for  intervention §  202     p.  336 

aflfirmation  in  lieu  of §  270     p.  482 

when  master  required  to  take §  311     p.  558 

OBJECTIONS, 

which  cannot  be  made  at  the  hearing §  299     pp.  544-545 

OBSTRUCTING, 

receiver §  249     p.  430 

O'CONNOR,    CHARLES, 

opinion  to  Samuel  J   Tilden §  368  a,  note  to  p.  755 

OFFER   OF   EQUITY, 

a  failure  by  plaintiff  to  make  an,  demurrable       ....     §  108     p.  215 

OFFERS, 

in  bills §  84     pp.  172-175 

omission  of,  when  ground  for  demurrer      ......       §  84     ji.  175 

OFFICE, 

removal  from §  15     p.  32 

suits  to  receive  possession  of §  15     p.  32 

misconduct  in,  when  to  be  specifically  charged  in  bill        .       §  69     p.  149 

OFFICER, 

not  compelled  by  bill  in  equity  to  perform  duty  .  .  .  .  §  12  p.  20 
of  State  or  municipality,  removal  not  enjoined  ....  §  12  p.  20 
of  a  corporation,  when  proper  party  to  suit  against  coi-po- 

ration §43  pp.  111-112 
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OFFICER  —  continued. 

when  injunctions  will  not  be  issued  to  stay  the  removal  of  §  211  p.  350 
of  corporation,  not  usually  appointed  receiver  ....  §  255  p.  443 
of  House  of  Congress,  removal  of  suit  against      ....     §  38o     p.  806 

§  388     pp.  835-836 
See  Officers  of  United  States;  Revenue  Officeus;  Accounts. 
OFFICER   OF   UNITED   STATES, 

jurisdiction  of  actions  at  common  law  against     ....         §  15    p.  30 

right  to  sue  United  States §  36     pp.  97-98 

See  also  Officers;   Revenue  Officers;  Accounts. 
OHIO, 

divided  into  two  districts §  26    p.  76 

counties  and  times  and  places  of 
holding  court  therein  enu- 
merated   §  26     pp.  76-77 

special  rule  as  to  jurisdiction §  22     pp.  46,  52-53 

districts  of,  included  within  Sixth  Circuit §  26     p.  58 

OMISSION, 

from  bills,  of  defendants  not  within  jurisdiction  of  the 

court §  50     pp.  123-126 

in  address  and  introductory  clause  of  bills,  how  taken  ad- 
vantage of §  66     p.  144 

of  proper  parties,  reasons  for,  to  be  averred §  76     p.  161 

which  should  be  taken  advantage  of  by  demurrer    ...     §  110     p.  217 
OPEN   COURT, 

agreements  made  in,  using  as  admissions §  265    p.  462 

OPENING, 

on  hearing §  297     p.  541 

argument  in  Supreme  Court §  408     p.  859 

OPENING    OF   COURT, 

words  usually  employed  in  notices  of  motion §  197     p.  324 

OPENING   OF   LETTERS, 

injunctions  to  prevent §  219     p.  366 

OPINION, 

review  on  certificate  of  division  of  opinion      ...     §  476     pp.  975-993 
copies  of,  filed  in  the  case  to  be  annexed  to  and  transmit- 
ted with  record  on  appeal §  488     p.  1055 

ORAL   TESTIMONY. 

See  Evidence;  Practice  at  Common  Law. 
ORDER, 

of  State  court  on  removal  of  cause §  385  a     p.  819 

in  cause  prior  to  removal  to  Federal  court,  effect  of  re- 
moval on  same §  392     p.  846 

See  also  Correction  of  Decree  otherwise  than  by  Appeal;  De- 
crees; Enforcement  of  Decrees  and  Orders;  Interlocutory 
Applications. 
ORDER  BOOK, 

entering  order  in,  that  bill  be  taken /)?'o  co?!/e.fso      .     .     .     §111     p.  217 

motions  to  be  entered  in  order  book §  195    p.  322 

OREGON, 

constitutes  one  judicial  district ,         §  26    p.  77 

times  and  places  of  holding 

court  enumerated  ...         §  26     p.  77 

districts  of,  included  within  Ninth  Circuit §  204     p.  339 

time  within  which  cause  to  be  docketed  in  L^nited  States 
Supreme  Court,  in  case  of  appeals  or  writs  of  error 
from §  488     p.  10"7 
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ORE   TENUS, 

demurrers *...,....§  116     p.  220 

costs  on  sustaining  demurrer §  123    p.  225 

ORIGIN, 

of  jurisdiction  in  equity §  1     p.  1 

ORIGINAL  BILLS. 

See  Bills. 
ORIGINAL  JURISDICTION, 

of  Federal  Supreme  Court  .     .     .     .     .     .     .      §  3  p.  5 ;  §  14  pp.  27-29 

See  also  Jurisdiction. 

ORIGINAL  PAPERS, 

when  required  for  examination  in  Supreme  Court    ...  §  488     p.  1056 

OTHER   SUITS, 

that  defendant  is  in  danger  of  being  harassed  by,  a  ground 

of  demurrer §  108    p.  213 

OUTLAWRY, 

plea  of §  141    p.  247 


P. 

PAPERS, 

loss  of,  as  a  subject  of  relief  in  equity §  2    p.  3 

introduction  of,  in  evidence §  268     pp.  465-481 

production  of,  on  trial §  372    p.  766 

PARENS   PATRIAE, 

jurisdiction  of  Federal  courts  not  like  the  Lord  Chancel- 
lor's prerogative  as §  5     p.  6 

PARISHIONERS, 

suits  by  one  or  more  on  behalf  of  otliers §  49     p.  122 

PARSON, 

suits  against,  by  one  or  more  persons  on  behalf  of  others       §  49     p.  122 

PARTIES.     See  §  60,  pp.  135-138,  for  summarized  statement  of  the  rules 
relating  to  this  subject. 
citizenship  of  formal  parties  does  not  affect  jurisdiction     §  18     pp.  37-38 

to  bills  in  equity,  who  may  be -     §  28     p.  91 

all  persons  to  be,  who  are  directly  interested       .     .        §  42     pp.  llO-lll 
may  be  made  defendants  if  they  refuse  to  join  as  plaintiffs       §  42     p.  110 
principle  that  no  proceedings  to  take  place  affecting  a  per- 
son's rights  except  in  his  presence  applied §  42     p.  110 

who  bound  by  a  decree §  42     p.  110 

decision  to  provide  for  all  the  rights  which  different  per- 
sons have  in  the  matters  decided §  42     p.  110 

]pYmcip\e  ol  inferest  reipuldwae  ut  sit  finis  liikim,  aTpplicd     .       §42     p.  110 
distinction  between  court  of  law  and  equity,  in  that  the 

latter  affords  complete  relief §  42     p.  Ill 

illustration   of,  joining  surety  with   principal   liable  for 

money §  42     p.  Ill 

heir  with  personal  representative 
in    suit    to    enforce    covenant 

against  ancestor §  42     p.  Ill 

parties   with  no   interest  in   the   subject-matter  of    the 

suit §43    pp.  111-112 

English  practice §  43     p.  HI 
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suits  against  corporations,  —  officers,  book-keepei',  mem- 
bers         §  43  pp.  111-112 

Eldon's  remarks  upon §  43  p.  112 

Talbot's      "          " §  43  p.  112 

agents,  auctioneers,  arbitrators,  and  attorneys,  when  to  be 

made  parties  in  suits  against  principals     §  43     p.  112     See  §  18     p.  37 

mortgagor  of  patent §44  pp.  113-115;  §  53  p.  131 

mortgagee  of  patent §  44  pp.  113-115 

cases  of  fraud,  making  parties  to,  pay  costs §  43  p.  112 

persons  who  on  account  of  lack  of  interest  need  uot  be 

made  parties §  44  p.  112 

who  are  not  interested §  44  p.  112 

who  claim  under  inconsistent  titles §  44  p.  112 

prior  incnmhraiites  on  a  bill  for  foreclosure       .     .     .  §  44  p.  112 

suits  for  specific  performance §  44  p.  113 

suits  by  assignee §  44  p.  113 

mortgagor  who  has  sold  equity  of  redemption  ...  §  44  p.  115 
who    has    a    mere    interest   in  question    of  law   in- 
volved      §  44  p.  115 

plaintiffs  having  a  joint  and  several  demand §  44  p.  115 

Shadwell's  remarks  on  rule  fifty-one  in  chancery      ...  §  44  p.  115 
rule  fifty-one  in  chancery  only  applicable  where  several 

persons  are  liable  in  different  characters §  44  p.  116 

cases  where  the  law  has  furnished  a  representative  .     .     .  §  45  p.  116 

cases  of  executors,  administrators §  45  p.  116 

bankrupts,  insolvent  debtor,  creditors,  in  suits  by 

assignee §  45  p.  110 

creditor  of  an  estate,  in  suit  by  receiver      .     .     .  §  45  p.  116 
surviving  parties,  in  suits  by  or  against  strangers 

affecting  partnerships §  45  p.  116 

tenant  in  tail §  45  p.  117 

tenant  for  life §  45  p.  117 

trust  property §  45  p.  117 

beneficiaries §  45  p.  117 

trustees §  45  pp.  117-118 

under  railroad  mortgage     .  §  45  p.  118 
stockholders,  upon  suits   for  accounting  against 

corporations §  45  p.  118 

members  of  unincor])orated  as.sociations      ...  §  45  p.  117 
suits  by  a  complainant  on  behalf  of  himself  and  others 

similarly  situated §  46  pp.  119-120 

Story's  classification §46  p.  119 

illustrations  of §  47  pp.  120-121 

stockholders  of  corporations §  47  p.  120 

creditors §  47  p.  120 

members  of  unincorporated  associations     ...  §  47  p.  120 

railroad  bondholders §  47  p.  120 

legatees §  47  p.  120 

next  of  kin §  47  p.  121 

partners §  47  p.  121 

one  of  a  class  for  whom  a  charity  was  founded     .  §  47  p.  121 

one  of  crew  of  privateer  seeking  prize  money       .  §  47  p.  121 

suits  against  one  or  more  of  a  class §  48  p.  121 

numerous  parties §  48  p.  121 

committee  representing  other  litic^ants §  48  p.  121 

members  of  clubs  and  unincorporated  associations  .    .  §  IS  p.  121 

stockholders  of  corporation §  48  p.  121 

general  rule  stated  where  parties  are  very  numerous  .  §  48  p.  121 
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suits  by  or  against  one  or  more  as  representatives  of  a  class 

claiming  a  commoa  right §  49  pp.  122-128 

general  rule §  49  p.  122 

estates  coming  from  a  common  source §  49  p.  122 

tenants §  49  p.  122 

parishioners §  49  p.  122 

lord  of  the  manor §  49  p.  122 

holders  of  certificates  of  indebtedness §  49  p.  122 

purchaser  of  lauds §  49  p.  122 

city  to  levy  duty §  49  p.  123 

omission  of  defendants  not  within   jurisdiction   of   the 

court §50  pp.  123-125 

whether  decree  binding  against .     .  §  50  p.  125 
formal  parties  who  may  be   omitted  when  without   the 

jurisdiction §  51  p.  126 

husband,  in  suit  by  wife  in  certain  cases       ....  §  51  p.  120 
trustees   of   railroad   mortgage   not   opposing   bond- 
holder's suit §  51  p.  126 

person  against  whom  injunction  is  sought  is  not    .     .  §  51  p.  126 

parties  whose  interest  is  separable §  52  pp.  126-129 

trustee  or  director,  in  suit  against  colleagues  for  breach 

of  trust §  .52  p.  127 

next  of  kin,  in  suits  against  administrator  and  sureties  §  52  p.  127 

suits  by  legatees  to  recover  share  of  decedent's  estates  §  52  p.  127 

subsequent  lienor  in  foreclosure  suit §  52  p.  127 

partner  beyond  jurisdiction,  in  suit  by  strangers  .     .  §  52  p.  127 

in  suits  by  othei-  partner       .......  §  52  p.  127 

contractors  owning  joint  interest §52  p.  127 

suit  by  heir §  52  p.  127 

specific  performance  for  sale  of  lands §  52  p.  128 

assignor  of  claim,  in  suit  by  assignee §  52  p.  128 

stockholders'  suits §  52  p.  128 

'  suits  by  indorsers §  52  p.  128 

by  creditors  to  reach  lands  of  debtor §  52  p.  128 

■  suit  to  enjoin  execution  of  judgment  ......  §  52  p.  128 

maintenance  of  public  nuisance    .     .     .  §  52  p.  128 

by  parties  against  State  to  restrain  illegal  tax     .  §  52  p.  129 

parties  indispensable  to  a  decree §  53  pp.  129-183 

all  who  will  be  directly  affected  by  the  decree  sought  §  53  p.  129 
or  whose  obedience  is  necessary  to  enforcement  of 

decree §  53  p.  129 

when  a  person  is  affected §  53  p.  129 

if  decree  would  cast  cloud  upon  another's  title       .     .  §  53  j).  129 

when  State  is  a  necessary  party §  53  p.  12!) 

when  not §  53  p.  130;  §  37  p.  106 

trustee  of  an  active  trust §  53  p.  loO 

party  to  contract  in  suits  affecting §  53  p.  180 

in  action  between  partners  for  accounting    ....  §  53  p.  130 

tenants  in  common  in  partition  suit §  53  p.  131 

person  claiming  title  or  interest  in  property      ...  §  53  p.  131 
mortgagor,  in  suit  by  mortgagee  against  third  party 

to  remove  cloud  upon  title §  58  p.  131 

in  suits  for  specific  performance  of  contract  affecting 

lands §  53  p.  131 

suits  by  stockholders  to  set  aside  foreclosure  of  rail- 
road mortgage §  53  p.  131 

corporation,  in  suits  against  tliird  person      .     .     .     <,  §  53  p.  131 

assignee  of  debtor,  in  suits  against  surety     ....  §  53  p.  132 
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bills  by  legatees §  53     p.  132 

prior  iucutiibraucers,  iu  suits  to  compel  execution  of 

mortgage §  53     p.  133 

staying  proceedings  in  ejectment §  53     p.  133 

when  numerous  interests  have  been  created  for  the  pur- 
pose  of  preventing   the   plaintiff   from   obtaining 

equitable  relief §  54     p.  133 

Lord  Hardwicke's  view  of  this  subject §  5-1     p.  133 

when  a  person  consents  to  relief  sought §  55     pp.  133-134 

or  disclaims  all  interest  in  subject-matter     ....       §  55     p.  134 
agreements  between  persons  to  represent  each  other 

as  plaintiffs,  not  sanctioned §  55     p.  134 

when  the  plaintiff  waives  his  right  against  a  person  .  .  §  56  p.  134 
when  interest  of  absent  party  is  evidently  very  small  .  .  §  57  p.  134 
when  right  of  administration  is  in  dispute      .     .     .     •  §  58     pp.  134-135 

relaxation  of  rule  in  special  cases §  59     p.  135 

largely  in  discretion  of  court §  59     p.  135 

summarized  statement  of  the  rnles  relating  to  parties  .  §  GO     pp.  135-130 

objection  for  want  of  parties,  how  taken §  61     pp.  136-137 

joinder  of  improper  parties §  62     p.  138 

who  may  denmr §  62     p.  13  i 

demurrer  cannot  be  raised  for  iirst  time 

on  appeal §  62     p.  138 

want  of  proper,  a  ground  of  demurrer §108     p.  214 

plea  of  want  of §  130     p.  234 

dismissing  bill  with  costs,  where  a  disclaimer  is  made  and 
it  appears  that  defendant  was  made  a  party  without 

reason §  155     p.  268 

to  bills  of  revivor §  179     pp.  302-303 

to  supplemental  bills §  188     pp.  313-314 

in  admiralty §.396     p.  8.52;  §  407     p.  8.58 

to  motions  and  petitions §  197     pp.  324-327 

who  may  make  petition §  199     p.  329 

intervening §  201     pp.  332-335 

signature  of,  to  petition  for  intervention §  202     p.  335 

not  usually  appointed  receiver §  255     p.  443 

nor  the  son  or  brother  of §  255     p.  444 

objections  as  to,  whether  can  be  raised  at  hearing  ...  §  299  p.  544 
who  are  entitled  to  attend  a  reference  before  a  master  §  310     pp.  556-557 

to  whom  costs  will  be  awarded §  327     pp.  580-584 

costs  between  party  and  party,  what  they  consist  of  .  .  §  329  p.  585 
attorney's  costs  belong  to,  and  not  to  attorney  ....  §  330  p.  588 
joinder  of,  how  far  State  practice  concerning,  is  followed  §  360  p.  685 
order  for  examination  of  party  before  trial  made  prior  to 

i-emoval  to  Federal  court,  eff'^ct  of  removal  upon       .     .     §  302     p.  816 

who  must  join  in  writ  of  error  or  appeal §  482     p.  10  !1 

death  of,  pending  appeal  or  writ  of  error §  482     p.  1033 

death  of,  before  time  allowed  for  taking  appeal  or  bring- 
ing writ  of  error  has  expired §  482     p.  1033 

See  also  Abatement  and  Revivor;  Plaintiffs  and  Defendants; 
Removal  of  Causes;  Mortgagor;  Mortgagee. 

PARTITION, 

effect  of   State  statute  authorizing  suit  for  partition  of 

equitable  claim  to  land §  12     p.  19 

tenants  in  common,  necessary  parties  to  suit  for .     .     .  §  53     pp.  130-131 
PARTNERS, 

accounting  between,  necessary  pnrtii'S  to §  53     p.  130 
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necessary  parties  to  suits  brought  by  one  of,  and  on  behalf 

of  others  similarly  situated §  47  p.  121 

whether  a  necessary  party  to  suit  against  firm     ....  §  52  p.  127 

whether  necessary  when  sued  to  account  by  other  partners  §  52  p.  127 

PARTNERSHIP, 

necessary  parties  in  suits  affecting  property  of     .     .     .     .  §45  p.  116 

alternative  relief  in  actions  affecting      . §  70  p.  150 

when  receiver  will  be  appointed  in  suits  affecting    ...  §  240  jj.  395 

PARTY   INTERESTED, 

not  excluded  from  testifying §  274     p.  486 

PASSING   A    CAUSE, 

practice  upon,  in  Supreme  Court       .     .     .     .     .     .     .     .  §  491     p.  1074 

PATENTS, 

effect  of  State  statutes  of  limitation  upon §  8     p.  12 

suit  for  specific  performance  of  contract  to  assign  ...  §  11  p.  16 
license  under  when  revoked  by  creditors'  bill  ....  §  11  p.  16 
distinction  between  assignment  and  license       §  44,  note  12     pp.  113-114 

for  invention,  bill  to  cancel §  11     p.  15 

for  land,  bill  to  cancel §11     p.  15 

reached  by  creditor's  bill §  11     p.  16 

for  lands,  not  set  aside  at  suit  of  private  citizen  ....  §  12  p.  24 
for  lands,  suits  to  adjust  conflicting  claims  to      ....  §  5     p.  8 

necessary  parties  to  suits  by  mortgagor  of §44     p.  114 

mortgagee  of §  53     p.  131 

bill  to  compel  issue  of §  11     p.  18 

necessary   parties   to   suit    by   mortgagor    or  mortgagee 

of     .     . §44    pp.  113-114;  §  53     p.  131 

right  of  mortgagor  of,  to  sue §  44     pp.  113-114 

effect  of  mortgage  of §  44     pp.  113-115 

necessary  parties  to  suit  by  equitable  assignees  of  .  .  .  §44  p.  113 
multifariousness  in  bills  to  enjoin  violation  of  ...  .  §  74  p.  158 
allegations  in  bill  to  impeach  patent  or  grant  by  United 

States,  not  brought  by  attorney-p;eneral §  76     p.  162 

allegations  in  bills  to  restrain  infringement  of  .  •  •  §  77  pp.  162-105 
•     bill  filed  by   United   States  to  vacate  patent  for  public 

lands,  what  to  contain §  84     p.  175 

injunctions  to  prevent  infringement  of    §  210   p.  346;  §  216   pp.  357-361 

introducing  in  evidence  copies  of  foreign §  268     p.  474 

proof  of  proceedings  affecting  ...  §  268  pp.  473-474;  §  274  p.  487 
action  for  infringement  of,  survives  to  representatives  of 

the  patentee §  373     p.  770 

PATENT   CASES, 

when  State  statutes  of  limitations  are  followed   ....  §  8    p.  12 

accounting  in §  11     pp.  17-18 

issue  of  law  in §  301     p.  547 

pleading  at  common  law  in §  360     pp.  084,  685,  680 

whether  jurisdiction  depends  on  value  of  subject-matter    .         §15     p.  30 

jurisdiction  in §  17     p.  36 

in  Southern  District  of  New  York,  special  limitation  upon 

jurisdiction §  23     p.  53 

defences  peculiar  to    .     .     .     .    §  144     pp.  250-251 ;  §  145     pp.  251-253 

pleas  in §  124     pp.  226-227;  §  128     p.  231  ;  §  133    p.  238 

costs  in §  325     p.  576 

whether  affected  by  State  statutes  of  limitation  ....  §  8     p.  12 

multifariousness  in §  74     p.  158;  §  77     p.  165 

frame  of  bills  in §  77     pp.  162-165 
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eHect  oi  decree  pro  con/esso  in §104     p.  206 

waiver  of  defect  in  pleading  by  failure  to  demur      ...     §  110     p.  210 

cross  bills  in §  171     pp.  28^-290 

abatement  of §  17-4     p.  297 

supplemental  bill  in §  189     pp.  310-317 

intervention  in §  202     jj.  334 

injunction  against  commencement  or  prosecution  of      §  211     pp.  351-352 
evidence  in  .     .     .     .  §  207     pp.  464-405;  §  274     p.  489;  §  275     p.  490 

decree  in §  345     p.  577 

costs  in §  327     i)p.  583-584 

See  Patents. 

PAUPER, 

petitions  for  leave  to  sue  as  a  poor  person  ....     §  200     pp.  331-332 
See  also  Inteulocutory  Applications. 

PAUPER'S   FEES, 

allowed   to   counsel   assigned   to   person   suing   171  forma 
pauperis §  200     p.  332 

PEACE. 

See  Bill  of  Pkace. 

PECK,   JUDGE, 

impeachment  trial  of,  for  inflicting  punishment  for  a  criti- 
cism upon  one  of  his  decisions §  341     p.  650 

PEER, 

appointment  of,  as  receiver §  255     p.  444 

PENALTY, 

as  a  subject  of  relief  in  equity §  2     p.  3 

uo  person  compelled  to  discover  that  which  will  expose 

him  to  a §  84     p.  175 

defendant  may  demur  to  bill  if  his  answer  subject  him 

to  a §  109     p.  215 

for  disobeying  writ  of  injunction §  234     p.  384 

survivability  of  action  to  recover  ....,....§  373     p.  770 
of  bond,  on  removal  for  grounds  other  than  prejudice  or 
local  influence,  or  in  controversies  between  citizens  of 
the  same  State  claiming  land  under  grants  of  different 

States §  385     p.  821 

suit  by  State  on  judgment  for §  14     p.  29;  §  29     p.  91 

action  to  enforce §  267     p.  465 

action  to  recover  not  removable •     §  383     p.  807 

PENDENCY  OF  ANOTHER  SUIT, 

object  of,  can  be  taken  by  demurrer §108     p.  214 

subject  of,  plea  in  defence §  129     pp.  231-234 

PENNSYLVANIA, 

divided  into  two  districts §  26     p.  77 

counties,  times,  and  places  of 
holding  court  therein  enume- 
rated        §  26     pp.  77-78 

districts  of,  included  within  the  Third  Circuit     ....     §  204     p.  339 

PENSIONS, 

no  suits  against  United  States  to  Collect §15    p.  31 

PERFORMANCE, 

specific,  as  a  ground  of  equitable  jurisdiction §  2     p.  3 

See  also  Specific  Performance. 
PERJURY. 

when  affiant  can  be  convicted  of  perjury  in  an  affidavit     .     §  271     p.  483 
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PERPETUAL  INJUNCTIONS, 

distinguished  from  other  forms §205     p.  341 

when  granted,  what  must  be  shown §  238     pp.  388-393 

PERPETUATING  TESTIMONY, 

as  a  subject  of  jurisdiction  in  equity §  2     p.  4 

bills  for §64     p.  141;  §279     pp.  494-497 

PERSON, 

causes  of  demurrers  to  the §  108     p.  212 

pleas  to  the §  127     pp.  229-230 

PERSONAL  PROPERTY, 

injunctions  to  compel  delivery  of §221     p.  367 

PERSONAL  REPRESENTATIVES, 

necessary  parties  to  suit  against  heir  upon  ancestor's  cove- 
nants   §  42     p.  Ill 

bills  of  revivor  affecting §  177     p.  301 

bills  of  revivor  by §  181     p.  306 

right  of,  to  appeal  or  bring  writ  of  error    ......        §  482     p.  1033 

publication  of  order  requiring,  to  become  party  to  appeal 

or  writ  of  error §  482    p.  1035 

See  Administrators;  Executors. 
PETITION, 

for  removal  on  grounds  other  than  prejudice  or  local  influ- 
ence, or  in  controversies  between  citizens  of  the  same 
State  claiming  land  under  grants  of  different  States     .     §  385  d  p.  8£3 
on  removal  of  cause  to  Federal  court,  denying  allegations 

of §  393     p.  849 

for  writ  of  error §  484     p.  1042 

in  cases  of  removal  of  cause  or  criminal  proceeding.     See  Removal 
OF  Cause. 

See  also  Interlocutory  Applications. 
PHYSICIAN, 

testimony  of,  as  to  information  acquired  professionally     .     §  274    p.  487 
PLAINTIFF, 

pleadings  of.     See  Bills. 
PLAINTIFFS, 

who  are  capable  of  being §  28     p.  91 

rules  as  to,  alien  enemies §§  28,  30     p.  91 

infants §28     p.  91;  §  32     pp.  92-94 

idiots §  28     p.  91;  §  33     p.  94 

lunatics §  28     p.  94 

married  women _.     .  §§  28,  31     pp.  91-94 

persons  declared  by  State  laws  to  be  civilly  dead  §28  p.  91 
capacity  of  foreign  executors,  administrators,  and  receivers  §34  p.  95 
all  persons  should  be  made,  who  are  interested  in  relief 

prayed  for §  42     p.  110 

receiver  usually  appointed  upon  application  of     ....     §  253     p.  442 

dismissal  of  bills  by §  291     pp.  532-534 

misjoinder  of.     See  Bills. 

See  also  Intervention  ;  Parties. 
PLEAS, 

definition  and  classification  of §  124     pp.  226-228 

Lord  Redesdale's  ....     §  124    p.  226 
how  many  grounds  of  defense  can  be  presented  by  .     .     .     §  124     p.  226 

what  plea  sliould  state §  124     p.  227 

pleas  in  abatement  in  general §  125     pp.  228-229 

to  the  jurisdiction §  126     p.  229 

person §  128     p]).  23U-231 

bill §  128     p.  231 
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as  a  mode  of  objecting  to  multifariousness  in  bills  §  75     pp.  159-160 

of  pendency  of  another  suit §  129     pp.  231-234 

want  of  parties  .     .     .      §61     pp.  105-106;  §  130     pp.  234-235 

statute §  131     pp.  235-236 

matter  of  record §  132     pp.  236-238 

in  pais §  133     p.  23d 

to  the  discovery ^  134     pp.  238-239 

when  plea  must  be  filed §111     p.  217;  §  135     p.  239 

frame  and  requisites  of  plea §  136     pp.  239-240 

answers  with  pleas §  137     pp.  241-242 

proceedings  of  plaintiff  on  the  filing  of  a  plea     .     .     §  138     pp.  242-243 

motion  to  take  off  the  file §  139     p.  243 

effect  of  failure  to  set  down  for  argument §  120     p.  222 

argument  of  plea §140     pp.  244-246 

motion  for  reference  of  plea §  141     j).  247 

hearing  upon  plea §  142     pp.  247-249 

general  remarks  upon  pleas §  143     p.  249 

when  bill  may  be  amended  before §  164     p.  279 

amendments  of §  166     p.  281 

statute  of  limitations  may  be  set  up  to  bill  of  revivor  by  .     §  181     p.  306 

to  supj)leraental  bill §  189     p.  315 

injunction  will  not  usually  be  granted  while  plea  to  bill  is 

pending §  228     p.  375 

when  a  constructive  admission §  266     pp.  462-463 

which  may  be  disregarded  at  hearing §  299     p.  544 

PLEA   IN   ABATEMENT, 

whpn  necessary,  on  denying  allegations  in  petition  filed  for 

removal  of  cause  to  Federal  court §  393     p.  849 

upon  writ  of  error  there  is  no  reversal  for  error  in  ruling 
on  any  plea  in  abatement,  such  as  the  plea  of  the  pen- 
dency of  another  suit,  other  than  a  plea  to  jurisdiction 

of  court §  474    p.  964 

See  also  Abatement;  Plea. 
PLEADINGS, 

recital  of,  in  decrees §  325     p.  075 

how  far  State  practice  respecting  verification,  time,  service 

and  amendment  of,  is  followed §  360     p.  683 

granting  order  for  examination  of  opposite  party  to  frame     §  372     p.  768 
what  rules  relative  to  sufficiency  and  scope  govern  in  Fed- 
eral courts §  374    p.  772 

amendment  of,  after  removal  of  cause  to  Federal  court  §  391     pp.  842-845 
See  also  Bill;  Repleader. 
POINTS. 

See  Briefs. 
POLITICAL   RIGHT, 

injunction  will  not  be  issued  to  prevent  a  mere  political 

right §  223    p.  370 

POLLOCK,    CHIEF   BARON, 

quotation  from,  on  the  necessity  of  private  party  alleging 
special  damage,  on  applying  for  injunction  founded  on 
a  violation  of  statute §  207     p.  344 

POLYGAMY, 

writ  of  error  to  review  conviction  of,  in  Supreme  Court  of 

Utah §  475    p.  970 

POOR   PERSON, 

petitions  for  leave  to  sue  as §  200    pp.  331-332 
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POSSE   COMITATUS, 

See  Execution  of  Decrees  and  Orders. 

POSSESSION, 

iu junctions  to  quiet,  before  hearing,  practice  respecting,  in 

former  times §  209     p.  345 

POSTAL   LAWS. 

jurisdiction  of  suits  under §  15     p.  31 

POSTEA, 

proceedings  after  the  trial  of  an  issue  and  completion  of 

the  record  by  the  addition  of  the  postea §  306     p.  5."3 

POSTMASTERS, 

introducing  in  evidence  copies  of  the  quarterly  return  of     §  268     p.  471 
proof  of  demand  on §  268     p.  471 

POSTPONEMENT, 

of  argument  of  important  constitutional  questions    ...  §  491     p.  1075 

POWERS, 

of  receivers  in  general §  245    pp.  417-420 

of  railroads §  246     pp.  420-424 

PRACTICE    AT   COMMON  LAW, 

in  general §  360  pp.  683-688 

how  far  practice  of  State  courts  is  follovred  .     .     §  360     p.  683 

•writs  and  process  in  general ,     .  §  361  pp.  688-69(1 

of  prohibition §  362  pp.  690-701 

mandamus §  363  pp.  701-706 

practice  on  application  for     .     .  §  364  pp.  713-717 

certiorari §  365  pp.  717-718 

habeas  corpus,  in  general §  366  pp.  719-736 

practice  on  application  for  .     .  §  367  pp.  738-751 

appeals  in §  368  pp.  751-753 

attachment  of  property §369  pp.  762-764 

arrests •     §  370^  p.  764 

consolidation  at  law  and  in  equity §  371  pp.  765-766 

evidence,  testimony,  and  depositions §  372  pp.  766-769 

abatement  and  revivor §  373  jip.  769-771 

trials  of  issues  of  fact  in  actions  at  common  law .     .  §  374  pp.  771-776 

rules  of  decision               "             "             "            •     •  §  375  pp.  776-781 

new  trials §  376  pp.  781-783 

bills  of  exceptions §  377  pp.  784-787 

judgments §  378  pp.  787-792 

correction  of,  by  courts  that  rendered  them  §379  pp.  793-794 

executions  and  proceedings  supplementary  thereto  .  §  380  pp.  794-798 

condemnation  proceedings §  381  pp.  799-801 

PRACTICE  IN  FEDERAL  COURTS, 

by  what  rules  and  statutes  regulated §  27     pp.  89-90 

PRAECIPE, 

to  clerk  to  enter  an  appearance §  100     p.  199 

PRAYER, 

of  judgment  in  demurrer §  117     p.  221 

PRAYER   FOR   GENERAL   RELIEF, 

embodied  in  notice  of  motion §  197     p.  326 

PRAYER   OF   PROCESS, 

in  bills §  85     pp.  175-176 

PRAYER   FOR   RELIEF, 

what  to  contain §  83     pp.  171-172 

that  plaintiff  is  not  entitled  to,  a  ground  of  demurrer    .     .     §  108     p.  213 
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PRAYER   FOR   BELIEF —  continued. 

answer  cannot  ordinarily  pray  relief  against  complainant, 

and  never  against  co-defendant §  144     p.  250 

PRECEDENTS, 

force  of,  in  equity §  1     p.  1 

PREFERENCE, 

on  calendar  given  in  certain  cases  wherein  a  State  is  in- 
terested   ! §  296     p.  540 

of  certain  claims  in  railroad  foreclosure  suits       ....     §  243     p.  4ii7 
among  appeals  on  calendar  of  Supreme  Court     .       §  491     pp.  1U73-1074 

PREJUDICE, 

i>ractice  on  removal  of  cause  for  grounds  other  than  prej- 
udice     §385     p.  817;  §  385  c     p.  822 

practice  on  removal  of  cause  for  prejudice  or  local  influ- 
ence      §  386     pp.  825-834 

PRELIMINARY  INJUNCTIONS.     See  Injunctions. 

PRESIDENT, 

of  United  States,  when  suable §  12     p.  19;  §  35    p.  95 

whether  amenable  to  process  of  Federal  courts  .     .       §  98  pp.  19.5-107 

writ  of  7'<o  u'a?Tan/o  to  try  title  to  office      .     .  .        §368  a  pp.  753-759 

PRESUMPTION, 

as  to  citizenship  of  members  of  corporation     ....      §19     pp.  38-39 

PRINTED   ARGUMENTS, 

in  appellate  courts      .     .     o     .     .     .      §  491     p.  1076  and  pp.  1324-1325 

PRINTING, 

the  record  on  appeals  or  writs  of  error    ....     §  490     pp.  1069-1072 

PRIOR   INCUMBRANCERS, 

when  necessary  to  make  parties  to  bill  of  foreclosure.  .     .       §  44     p.  112 
whether  necessary  parties  to  suit  to  compel  execution  of 

mortgage        §  53     p.  133 

PRIOR   PROCEEDINGS. 

in  cause  before  removal  to  Federal  court,  effect  of  removal 

on  same •....§  392     p.  845 

PRISONER, 

time  of,  to  bring  appeal,  or  writ  of  error §  483     p.  1037 

former   time   to   review   judgment  of  District   Court   by 

Circuit  Court  in  the  case  of  a §  480     p.  1016 

See  Habeas  Corpus. 
PRIVATE   LETTERS, 

injunction  to  restrain  publication  of §  206     p.  341 

injunctions  to  prevent  the  unauthorized  opening  of       .     .     §  210     p.  346 

PRIVATE   PARTY, 

when   must  allege  special  damage,   to  obtain  injunction 

founded  on  violation  of  statute §  207     p.  343 

PRIVITY, 

necessary  to  entitle  one  to  revive  a  suit §  177     p.  300 

PRIZE   CAUSES, 

appeals  in §  475    p.  967 

time  within  which  appeals  in^  must  be  taken       ....  §  483     p.  1036 
See  also  Crew. 
PRIZE  MONEY, 

necessary  parties  to  suit  to  recovor,  by  one  of  crew  on  be- 
half of  himself  and  others  similarly  situated    ....     §    47     p.  121 
VOL.  n.  — 49 
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PROBATE, 

State  statute  authorizing  setting  aside  of,  enforceable  in 

Federal  court §  7     p.  10 

not  set  aside  by  equity §  12     p.  24 

proceedings  when  removable §  383     pp.  809  note  810,  811 

PROCEDURE, 

State  statutes  regulating  procedure  in  Federal  courts  §  374  pp.  773-776 
in  admiralty §  398     p.  853;     §400     pp.  854-855 

PROCESS, 

prayer  of,  in  bills §  85     pp.  175-176 

common-law  procedure  respecting §  3(J0     p.  687 

how  far  State  practice  respecting  service  of,  followed   .     .     §  360     p.  687 

See  also   Subpo-:nas   to   Appear    and   Answer;    Practice   at   Common 

Law. 

PRO   CONFESSO, 

decrees  taking  bills    ....     §§103-104    pp.  201-207;  §  149     p.  260 
See  also  Taking  Bills  pro   Confess©. 

PRODUCTION, 

of  books  and  papers,  affidavit  for §  267     p.  463 

PROFERT, 

of  patent,  in  bill  to  enjoin  infringement §  77     pp.  163-164 

PROFESSIONAL   CONFIDENCE, 

defendant  may  demur  to  bill  if  his  answer  would  involve 

a  breach  of §  109    p.  215 

PROFITS   OF   TRADE, 

no  injunction  against  corporation  for  merely  diminishing 

the  profits  of  a  private  individual        §  207     p.  342 

See  also  Monopoly. 
PRO   HAC   VICE, 

appointing  master  pro  hac  vice  in  a  particular  case        .     .     §  308     p.  555 

PROHIBITION, 

writ  of,  distinguished  from  injunction  to  stay  proceedings 

in  other  courts         ^ §  211     p.  347 

jurisdiction  of  courts  to  issue   .     .     .     .    '.    §363     p.  690;  §432     p.  809 
how  far  State  practice  respecting  writs  of  prohibition  fol- 
lowed       §  362    pp.  690-700 

included  in  the  term  "  suit  "  for  tlie  purpose  of  a  writ  of 

error  from  the  Supreme  Court  to  State  court    ....   §  477     p.  1002 
PROHIBITORY   INJUNCTIONS. 

See  Injunctions. 

PROLIXITY, 

in  bills §  159    p.  272 

PROOF. 

See  Evidence;  Practice  at  Common  Law. 

PROPERTY, 

as  conferring  jurisdiction  in  equity         §  1     p.  2 

in  custody  of  State  court,  jurisdiction  of  Federal  court  over  §  9     pp.  12-14 

what  court  deemed  to  have  custody  of §  9     p.  14 

in  custody  of  Federal  court,  what  rules  apply  .  .  .  .  §  10  p.  14 
value  of  matter  in  dispute  to  confer  jurisdiction  .  .  §  16  pp.  32-36 
principle  that  no  question  affecting  a  person's,  to  be  decided 

without  his  presence,  applicable  to  equity §  42     p.  110 

claimed  by  persons  under  inconsistent  titles §44     p.  115 

held  in  trust,  who  necessary  parties  in  suits  affecting  .     .  §  45     p.  117 

necessary  parties  in  suits  atfecting  partnership    .     .     .     .  §45    p.  110 
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PROPERTY  —  continued. 

person  claiming  title  or  interest  in,  when  necessary  party 

to  suit  affecting §  .53     p.  129 

petition  to  maintain  infant  out  of  his §  199     p.  .330 

injunction  to  compel  delivery  of §  210     p.  346 

injunction  to  restrain  the  alienation  of §  212     pp.  252-253 

injunction  to  compel  delivery  of  personal  property  ...     §  221     p.  307 
over  which  receivers  may  be  appointed       ....     §  244     pp.  414-417 

attachment  of §  369     pp.  762-764 

how  far  local  rules  of  property  established  by  State  court 

decisions  are  binding  upon  the  Federal  tribunals        §  375     pp.  776-777 
death,  removal,  or  expiration  of  term  of  marshal  after  tak- 
ing property  in  execution        §  380     pp.  795-796 

security  required  on  applying  for  supersedeas    .     .    §  487     pp.  1047-1049 
See  also  Receiver. 

PROSECUTION, 

dismissal  of  bills  for  want  of §  292     p.  5.34 

criminal.     See  Criminal  Prosecution. 

PROTESTATION, 

to  demurrer,  no  longer  necessary §113     pp.  217-218 

PROVISIONAL   INJUNCTIONS, 

distinguished  from  other  forms §  205     p.  341 

See  also  In.iunctions. 
PROVISIONAL   REMEDIES, 

common-law  procedure  respecting §  360     p.  684 

PUBLICATION, 

service  of  process  by §  97     pp.  193-195 

of  order  requiring  representative  of  deceased  party  to  be- 
come party  to  appeal  or  writ  of  error §  482     p.  1034 

PUBLIC    AUCTION, 

sales  at,  by  masters §  316     pp.  564-567 

PUBLIC   LAWS, 

how  introduced  in  evidence.     See  Evidexce. 
PUBLIC   MINISTERS, 

where  sued §  14    p.  27 

PUBLIC   OFFICE, 

defendant  may  demur  to  bill  if  his  answer  would  involve 

a  breach  of  confidence  obtained  in  a §  109     p.  215 

PUBLIC    OFFICER, 

no  discovery  can  be  required  of §  148     p.  258 

PUBLIC   POLICY, 

ground  for  withholding  injunction  in  patent  cases      .     .       §  216     p.  359 

in  other  cases  ...       §  223     p.  372 

ground  for  refusing  application  for  receiver       ....       §  240     p.  308 

ground  for  preference  in  receiverships       .     §  243     p.  40S;  §  246     p.  423 
PUBLIC   PROPERTY, 

when  receiver  cannot  be  appointed  over        §  244     p.  415 

PUIS   DARREIN   CONTINUANCE, 

plea  of,  cross-bills  a  substitute  for §  171     p.  291 

PURCHASERS, 

at  master's  sales §  316     pp.  566-567 

PURE   PLEA, 

defined §  124     p.  227 

PURPRESTURES, 

defined,  distinction  between  nuisances  and §  2l4     p.  354 
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Q. 

QUALIFICATIONS, 

of  receiver §  255     pp.  443-445 

master §  308     p.  555 

QUARTERMASTER   GENERAL       .     .§268    p.  4G6;    §  368  a  p.  753; 

§  368  a    p.  753;   §383  p.  810 
QUIBUSDAM   CERTIS  DE    CAUSIS, 

writ  of §  91  p.  183 

QUI   TAM, 

survivability  of  actions  to  recover  penalty  under  United 

States  statute §  373    pp.  770-771 

QUO   WARRANTO, 

writ  of §15    p.  31;  §25    p.  57;  §368  a    pp.  753-759 

writ  of  error  to  judgment  of  State  court  on §  368  a    p.  758 

removal  of  proceedings  upon,  from  State  to  Federal  court  §  368  a    p.  758; 

§  383    p.  811 


R. 

RAILROADS, 

not  compelled   to  perform  contract  to  keep  terminus  or 

principal  office  in  particular  place      .     .     .        §  11     jd.  17;  §  12     p.  21 
compliance  with  Interstate  Commerce  Act  compellable  in 

certain  cases  by  injunction §  222     pp.  368-369 

by  mandamus §  363     p.  704 

receivers  to  manage §  244     p.  415 

power  of  receivers  of §  246     pp.  420-424 

RAILROAD   BONDHOLDERS, 

parties   of   suits   by  on  behalf  of  themselves  and  others 

similarly  situated §  47     p.  120 

RAILROAD   COMMISSIONERS, 

proceedings  before,  not  removable §  383     p.  810 

RAILROAD   FORECLOSURE, 

jurisdiction §  319  p.  569 

parties  to    .     .     §44     p.  115;  §  45     p.  118  ;§  47     p.  120;  §51  p.  126; 

§  52     p.  128;  §  53  p.  131 
decrees  in  ...     .       §  316     p.  565;  §  321     p.  571  ;  §  321  pp.  571-572 

sales  under §  316     pp.  564-567 ;  §  325  p.  576 

appointing  receiver  in §  240  p.  397 

terms  upon  appointing  receivers  in §  243  p.  403 

See  FoRKCLOsuRE  ;  Preferknces;  Receivers. 

RAILROAD   LEASE, 

justice  of  receivers  in  regard  to  §  243     pp.  404-410;  §  246    pp.  422, 

423,  424;  §251     p.  434 

specific  performance  enforced §  11     p.  16 

parties  to  suits  affecting §74     p.  1-59;  §45     p.  118 

RAILROAD   MORTGAGE, 

trustees  under,  when  necessary  parties  to  suits  afEecting 

property  covered  by §  45     p.  112 

when  trustees  of,  need  not  be  made  parties  to  bondholder's 

foreclosure  suit §  51     p.  12G 
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RAILROAD   :M0RTG AGE  —  continued. 

necessary  parties  in  suits  by  stockholders  to  set  aside  fore- 
closure of §  53     p.  131 

sales  under §  316     pp.  561-566 

See  Mortgage. 
READING, 

affidavit  to  person  unable  to  read §  270     p.  482 

RE-AFFIRMANCE, 

power  of  appellate  court  to  order   .     .     .  §  495     p.  1097;  §  496    p.  1099 
REAL   ACTIONS, 

cannot  be  revived §  373     p.  770 

security  required  on  applying  for  supersedeas  in  .     .     .     .  §  487     p.  1048 
REAL   PROPERTY, 

required  for  United  States  government,  practice  in  con- 
demnation proceedings  to  acquire §  381     p.  779 

See  also  Execution;  Land. 
REARGUMENT, 

in  Supreme  Court §491     p.  1073;  §  492     pp.  1079-1080 

RECEIPTS, 

to  be  taken  by  receivers §  250     p.  432 

RECEIVER, 

removal  of  case  after  appointment §  9     p.  13 

not  admitted  to  be  assignees §  24     p.  55 

not  appointed  to  levy  or  collect  tax §  12     p.  20 

cannot  enforce  collateral  obligation  given  creditors       .     .         §  12     p.  25 

wiien  appointed  at  prayer  of  insolvent §  12     p.  25 

suits  by §  19     p.  38 

jurisdiction  in  suits  against     ,     .     §  17     p.  36;  §  251     pp.  436-437,  438 

service  of  process  on  agent  of §  96     p.  192 

rights  of  purchasers  from §  211     pp.  247,  253 

capacity  of  foreign,  to  sue ^  34     p.  95 

citizenship  of,  as  affecting  jurisdiction §  19     p.  38 

when  cannot  be  sued §  35     p.  95 

when  expenses  for  infant  will  not   be  advanced  out  of 

funds  in  hands  of §  39     p.  108 

who  necessary  parties  on  a  bill  to  foreclose  a  mortgage 

praying  for  a §  44     p.  112 

bill  by,  of  national  bank  for  loss  caused  by  negligence  of 

directors §  69     pp.  147-148 

motion  for  appointment  of,  when  can  be  made   .     .     .     .     §  197     p.  324 

petition  for  leave  to  sue §  199     p.  330 

defined §  239     p.  392 

when  will  be  appointed §  9     p.  13;  §  240     pp.  394-398 

rules  regulating  the  appointment §  241     pp.  398-399 

ancillary  receivei-s §  242     pp.  399-400 

terms   upon   the   appointment  of    receivers,  and  prefer- 
ences in  foreclosure  suits §  243     pp.  400-413 

property  over  which  receivers  may  be  appointed      .     §  244     pp.  414-417 

powers  of  receivers  in  general §  245     pp.  417-420 

of  railroads §  246     pp.  420-424 

receivers'  certificates §  247    pp.  425-429 

advice  to  receivers §  248     pp.  427-428 

litigation  by  receivers §  249     pp.  428-431 

interference  with  duties  of    ...     §  249     p.  430 

duties  of §  250    pp.  431-434 

liability  of §  251     pp.  434-440 

manner  of  applying  for  the  appointment  of     ...     §  252     pp.  440-442 
who  may  apply  "  "  " §  253     p.  442 
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RECEIVER  —  continued. 

manuer  of  appointment        §  254     pp.  442-443 

who  should  be  appointed §  255     pp.  443-445 

security  by §  250     pp.  445-447 

accounts  of §  11     p.  17;  §  257     pp.  447-449 

compensation  of §  258     pp.  449-451 

removal  of §  259     pp.  451-452 

discharge  of §  200     pp.  452-454 

may  be  put  in  possession  by  means  of  writ  of  assistance 

§  348    pp.  659-000 
appointed  before  removal  of  cause  to  Federal  court,  effect 

of  removal  upon §  392     pp.  845-846 

right  of,  to  appeal §  482     p.  1030 

right  to  appeal  from  decree  for  the  delivery  of  property  to 

§  480    pp.  1020,  1023 
RECEIVERS'  CERTIFICATES. 

See  Rkceivers. 
RECEIVER   OF   NATIONAL   BANK, 

jurisdiction  of  action  at  common  law  by §  15     p.  30 

RECITALS, 

in  decrees §  325    p.  577 

RECOGNIZANCE, 

by  receiver §  256     p.  445 

RECONVENTIO, 

of  the  later  civil  law,  the  origin  of  cross-bill §  109     p.  280 

RECORD, 

proof  of §  268     pp.  405-481 

pleas  of  matter  of §  132     pp.  236-238 

introduction  of,  in  evidence §  208     pp.  4B5-481 

filing  of,  after  removal  to  Federal  court      ....     §  390     pp.  837-839 
affidavits  to  show  value  of  matter  in  dispute  where  the 

same  does  not  appear  in  the  record §  481     p.  1029 

failure  of  plaintiff  in  error  to  docket  case  and  file  record 

in  time §  488     p.  1057 

authentication  on  return  of  writ  of  error    ...      §  489     pp.  1062-1003 
defendant  in  error  may,  if  he  chooses,  docket  the  cause 

and  file  the  record §  488     pp.  1057,  1058-1059 

printing,  on  appeals  and  writs  of  errors      ...     §  490     pp.  1069-1072 

RECORDING   ACTS, 

how  far  Federal  tribunals  follow  recording  acts  of  the 

States  in  which  they  are  held  ....       §  7     p.  10;  §  375     p.  776 

REDEMPTION, 

of  jnortgaged  property •  §  6     p.  9 

State  statute  giving  mortgagor  right  of,   enforceable  in 

Federal  courts §  7     p.  10 

when  mortgagor  who  has  sold  equity  of,  is  a  necessary 

party  to  foreclosure §  44  p.  112 

bill  for,  must  contain  offer  to  pay  what  is  due  thereon     §  84     pp.  173-174 
REDESDALE,  LORD, 

classification  by,  of  demurrers  to  relieve §  108  p.  212 

definition  and  classification  of  pleas  by §  124  p.  226 

definition  by,  of  supplemental  bill §  187  p.  312 

practice  according  to,  respecting  supplemental  bill  .     .     .  §187  p.  312 

on  bills  of  review §356     p.  675;  §  357  p.  675 

on  impeaoliing  decrees   improperly  obtained  in  cases  of 

trusts  and  trustees §  358  p.  679 

on  bills  for  suspending  or  avoiding  operation  of  decrees   .  §  359  p.  680 
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REFERENCE, 

of  bills  for  scandal  and  impertinence §  68    pp.  145-147 

motion  for,  of  a  plea §  141     p.  247 

ordered  upon  hearing  to  master  to  take  accounts  and  as- 
sess damages §  300     p.  545 

costs  where  master  reports  in  favor  of  plaintiff  for  nominal 

damages    •     •    .-. §  327     p.  583 

State  statute  providing  for  a  compulsory  reference,  effect 

of,  in  Federal  court §  374     pp.  773-774 

See  also  Mastek. 
REFORMATION, 

of  instruments §  11     p    15 

of  insurance  policy,  when  bill  for,  is  ancillary      ...      §  21     pp.  41-44 

REHEARING, 

in  Supreme  Court §  492     pp.  1079-1080 

See  also  Corrkction  of  Decree  otherwise  than  bv  Appeal. 

REISSUED   PATENT, 

allegations  as  to,  in  bill  to  enjoin  infringement  .  .  .  §  77  pp.  162-165 
demurrer  to  bill  for  injunction  to  restrain  infringement  of  §  lU8  p.  214 
plea  to  bill  for  injunction  to  restrain  infringement  of  .     .     §  133     j).  238 

REJECTED   CLAIMS, 

when  suits  lie  as  against  United  States §  15     p   31 

RELATOR, 

under  English  practice §  63     p.  139 

effect  of  death  of,  upon  proceeding §  63     p.  139 

motion  on  behalf  of,  under  an  information §  197     p.  327 

on  application  for  mandamus §  364     p.  716 

RELIEF, 

decision  to  provide  for  all  the  rights  which  different  per- 
sons have  in  the  matters  decided §  42     p.  110 

distinction  between  courts  of  law  and  equity  as  to  afford- 
ing complete §  42     p.  Ill 

consent  to,  as  affecting  necessary  parties §55     pp.  133-134 

demanded,  when  may  be  stated  in  the  alternative    ...       §  70     p.  151 

prayer  for §  83     pp.  171-175 

classification  of  demurrers  to §  108     p.  213 

that  plaintiff  not  entitled  to  relief  prayed  for,  ground  of 

demurrer §  108    p.  213 

answer  cannot  ordinarilv  pray  against  complainant,  and 

never  against  co-defendant §  144    p.  250 

notice  of  motion  for  general §  197     p.  326 

RELIGIOUS   FEELINGS, 

injunction  will  not  be  issued  to  prevent  mere  outrage  of   ,     §  223     p.  369 

REMAINDER-MEN, 

whether  necessary  parties  in  suits  affecting  estate     .     .     .       §45    p.  117 

REMAND, 

in  general §  393     pp.  846-850 

costs  imposed  upon §  393     p.  849 

REMANDING, 

whether  a  second  petition  can  be  filed  for  removal  after  a 

case  has  been  remanded §  391     p.  843 

causes    improperly   or  collusively    removed  to    Federal 

court §  393     p.  849 

no  appeal  from  order  for  remand       .     .     .§393     p.  849;  §480    p.  1022 

REMEDIAL   WRIT.S, 

as  distinguished  from  other  forms  of  injunctions      ...     §  205     p.  341 
See  Injunctions. 
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REMEDY, 

dismissal  of  bill  for  plaintiff's  failure  to  elect  whether  he 

will  proceed  at  law  or  in  equity §  295    p.  539 

how  far  State  statutes  affecting,  are  followed  in  Federal 

tribunals §  375    p.  779 

REMEDY   AT  LAW, 

what  is  deemed  an  adequate §  5     p.  7 

a  statement  that  plaintiff  is  without,  no  longer  necessary 
in  bills §  65    p.  142 

objection  that  plaintiff  has  an  adequate,  must  be  specifi- 
cally raised  in  a  dc-murrer,  jilea,  or  answer  §110     p.  217 

objection  that  plaintiff  has,  may  be  taken  by  demurrer, 

plea,  or  answer §  125     p.  228 

injunctions  to  prevent  irreparable  injury  for  which  the 

remedy  at  law  is  inadequate §  210     p.  34(1 

injunction  will  not  be  issued  when  party  has  a   ....     §  223     p.  372 
See  also  Injuxctioxs. 
REMlT'ilTUR, 

not  considered  as  amendment  of  pleading  §103  p  278;  §378  pp.  787-788 

plaintiff  filing §378     p.  788;  §  481     p.  1027 

REMOVAL, 

of  State  or  municipal  officer  not  enjoined        §  12    p.  24 

from  office  by  quo  toarranto §  15     p.  31 

of  receivers §  259     pp.  451-452 

REMOVAL   TO   FEDERAL   COURT, 

of  case  in  which  State  court  has  taken  possession  of  prop- 
erty   .    _ §  9     p.  12 

after  appointniput  of  receiver §  9     p.  13 

whether  filing  petition  for,  constitutes  an  appearance  .     .     §  100     p.  199 

plea  in  abatement  for  want  of  jurisdiction §  125     p.  228 

who  may  discharge  receiver  after §  260     p.  453 

dismissal  of  bill  for  collusive  jurisdiction §  293     p.  534 

costs  in  actions  on  removal §  327     p.  581 

of  habeas  corpus  proceeding §  366     p.  719 

order  of  State  court  directing  an  examination  of  witnesses, 

when  avoided  by §  372     p.  767 

removal  of  causes  from  one  Federal  court  to  another     §  382     pp.  803-804 

facts  authorizing,  and  procedure §  382     pp.  803-804 

causes  which  may  be  removed  from  a  State  court  to  a  Cir- 
cuit Court  of  the  United  States §  383     pp.  804-813 

separable  controversies §  384     pp.  813-817 

practice  on  removal  in  general,  on  grounds  other  than 
prejudice  or  local  influence,  or  in  controversies  be- 
tween citizens  of  the  same  State  claiming  land  un- 
der grants  of  diiferent  States §  385     pp.  817-820 

for  prejudice  or  local  influence §  386     pp.  825-834 

on  removal  of  suits  containing  controversies  between 
citizens  of  the  same  State  claiming  laud  under 

grants  of  different  States •     §  387     pp.  834-835 

on  removal  of  suits  against  revenue  officers  and  offi- 
cers of  either  house  of  Congress §  388     pp.  835-836 

on  removal  of  cases  arising  under  civil  rights  laws  §  389     pp.  836-8:57 

filing  of  record  after  a  removal §  390     pp.  837-839 

practice  after  removal  of  cause §  391     pp.  839-845 

effect  of  removal §  392    pp.  845-846 

remand §  393     pp.  846-850 

RENEWING   MOTION, 

in  Federal  court  after  removal  of  cause §  391     p.  843 
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REPLEADER, 

not  necessary  after  removal  of  cause  to  Federal  court  if 

suit  is  in  its  nature  an  action  at  common  law  ....     §  391     p.  840 
usually  otherwise  in  equitable  actions §  391     p.  84U 

REPLEVIN, 

jurisdiction  over §  24     p.  5.1 

security  required  on  applying  for  supersedeas  in  .     .     .     .   §  4S7     p.  1048 

REPLEVIN   BOND, 

inability  to  give,  no  ground  for  equitable  relief  ....         §  12     p.  23 

REPLICATIONS,    . 

special,  not  allowed §  76     p.  161 

should  not  be  filed  to  a  disclaimer  alone      ....     §  155    pp.  267-268 

definition  and  history  of §  156     pp.  269-270 

when  should  be  filed §  157     pp.  270-271 

effect  of §  158     p.  271 

frame  of,  and  requisites §  159     pp.  271-272 

form §  159     pp.  271-272 

signature  to §  159     p.  272 

amendments  of §  166     p.  281 

REPLY  CLAUSE, 

in  bills.     See  Bills. 

REPORT, 

of  master §  314    pp.  561-562 

REPRESENTATIVES, 

when  necessary  to  suits  for  specific  performance      .     .     .       §  44    p.  113 
general  rules  as  to  making  parties  where  the  law  has  fur- 
nished       §  45     pp.  116-117 

exemption  of,  from  service  of  process §  98     pp.  19-5-197 

when  writ  of  ne  exeat  republica  cannot  be  issued  against 

Federal §  262     p.  458 

See  also  Administrators;  Executors;  Personal  Represkntatives. 

rp:-sale, 

when  will  be  ordered §  316     p.  564 

RESIDENCE, 

not  conclusive  of  citizenship §  19 

as  a  limitation  upon  jurisdiction §  22     pp. 

limitations  upon  jurisdiction  of  Federal  courts  by   .     .     §  22     pp. 

pp. 
in  what  State  corporation  deemed  to  have  a   .     .     .     .      §  19     pp. 

averments  as  to,  in  bills §  66 

when  defects  of,  can  be  raised  by  demurrer §  105 

failure  to  state  in  bill,  aground  of  demurrer §108 

of  petitioner  to  be  stated  in  petition  for  intervention     .     .     §  202 
of  defendant,  as  affecting  right  to  remove  cause  from  State 

to  Federal  court §  383    p.  813 

RESTRAINTS, 

bill  to  protect  trade  and  commerce  against.     See  Monopolies. 
RESULTING   TRUSTS, 

as  subjects  of  equity  jurisdiction §  2     p.  3 

RETURN, 

of  service  of  subpoena §  94     p.  151 

§401  p.  8.i5 
ij  393  p.  840 
§  346  p.  657 
§  367     p.  749 
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RETURN  — continued. 

to  writ  of  error  or  appeal §  488     pp.  1053-1060 

motiou  to  dismiss  writ  of  error  because  no  assignment  of 

errors  is  attached  to  return  ....     §  488     p.  1059 ;  §  489     p.  1062 
RETURN   DAY, 

of  writ  of  error §  484     p.  1040 

writs  of  error  to  be  served  before §  484    p.  1043 

See  Amendment. 
REVENUE   APPEALS, 

may  be  advanced  on  calendar  of  Supreme  Court  by  mo- 
tion of  attorney-general §  491     p.  1074 

REVENUE   LAW, 

writs  of  error  in  civil  action  brought  by  the  United  States 

in  Circuit  or  District  Court  for  enforcement  of     ...     §  475     p.  970 
REVENUE   OFFICER, 

recovery  against,  execution §  380     p.  788 

removal  of  civil  suits  and  criminal  prosecutions  against, 

to  Federal  court §  383     p.  806 

practice  on  removal  of  suits  against §  388    pp.  835-836 

writs  of  error  in  actions  against §  475     p.  970 

See  also  Writ  of  Error  and  Appeals. 
REVERSAL, 

power  of  appellate  court  to  order §  494    pp.  1082-1083 

REVIEW, 

bills  of §64    p.    141 

bills  of,  and  bills  in  nature  of §§  353-357    pp.  668-678 

See  also  Writs  of  Error  and  Appeals. 
REVIVING  SUIT, 

dismissal  of  bill  for  failure  to  perfect  or  revive  suit  .    §  294    pp.  537-538 
REVIVOR, 

bills  of,  not  original §  64     p.  141 

dismissal  of  bill  for  failure  to  perfect  or  revive  suit      §  294     pp.  537-538 

common-law  procedure  respecting §  360     p.  684 

of  suits §  373    pp.  769-771 

of  writs  of  error  and  appeals §  482    pp.  1033-1035 

See  also  Bills  of  Revivor. 
RHODE   ISLAND, 

constitutes  one  judicial  district §  26     p.  78 

times  and  places  of  hold- 
ing court  therein  enum- 
erated              §  26    p.  78 

the  district  of,  included  within  First  Circuit       ....     §  204     p.  339 
RIGHT, 

of  navigation §  12     p.  19 

purely  political,  not  protected  by  equity §  12     p.  19 

in  abstract  never  practically  exercised,  not  protected  by 

equity        §  12     p.  19 

privilege  or  immunity  secured   by  Constitution  of  the 

United  Slates §  15    pp.  30-31 

ROBINS, 

remark  of,  as  to  general  relief §  83    p.  172 

ROMAN  LAW. 

See  Civil  Law. 
RULE  DAY, 

on  which  appearance  is  to  be  made §  102    p.  200 

motions  and  orders  which  are  to  be  made  on §197     p  324 
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RULES   OF  DECISION, 

ill  trials  at  common  law       ..,.,....§  375     pp.  776-781 
of  State  com't  made  prior  to  removal  to  Federal  court  will 

usually  be  followed  iii  the  latter  after  removal     ...     §  391     p.  8i4 

RULES   OF   PRACTICP; 

promulgated   by   United  States  Supreme   Court,   Circuit 
Courts  of  Appeals,  Circuit  aud  District  Courts,  Court 
of  Claims,  aud  Court  of  Private  Land  Claims  ...      §  27     pp.  89-90 
See  Appendix,  pp.  1292-1352. 
RULIXGS, 

upon  a  hearing §  298    pp.  542-543 


S. 

SAILING   OF   SHIP, 

injunction  to  restrain §  210     p.  346 

SALARY, 

when  part  of  matter  in  dispute §  481     p.  1028 

SALE, 

bill  to  set  aside,  what  to  contain §  84     p.  174 

injunctions  to  prevent  sale  and  transfers  of  chattels        .     .  §  212     p.  306 

by  masters §  316     pp.  564-567 

in  admiralty §417     pp.  863-864;  §  418     p.  864 

See  Foreclosure. 
SALE   OF  LAND, 

injunctions  to  restrain §  210     p.  346 

SANDFORD,  CHANCELLOR, 

report  to,  by  Master  Hoffman,  on  the  history  of  the  prac- 
tice and  effect  of  taking  bills  pro  confesso §  104     p.  203 

SAWYER,  JUDGE, 

opinion  on  rule  90,  of  the  Supreme  Court,  of  equity  prac- 
tice                §  27     p.  90 

SCANDAL, 

and  impertinence  in  bills §  68     pp.  145-147 

answers §  147     p.  255 

replication  not  to  contain  any §  159     p.  272 

party  in  contempt  moving  to  expunge  scandal  from  record     §  197     p.  324 

allowing  costs  against  pauper  for §  200     p.  332 

petition  for  intervention  to  be  free  from §  202     p.  335 

a])plication  for  injunction  refused  because  bill  had  been 

referred  for §  228     p.  375 

SCILICET, 

in  affidavit §  272     p.  483 

SCIRE   FACIAS, 

subpcena  in  the  nature  of  a,  the  ancient  practice  of  reviv- 
ing suits §  178     p.  301 

to   be  served  on  executor  or  administrator  by  survivor, 

when  the  latter  desires  to  continue  suit §  373     p.  769 

writs  of §  368  b     pp.  7.59-762 

when  barred  by  State  Statute  of  Limitation    §  373     p.  770;  §  375     p.  780 
SEAL, 

to  bond,  on  removal  for  grounds  other  than  prejudice  or 
local  influence,  or  in  controversies  between  citizens  of 
the  same  State,  claiming  land  under  grants  of  different 

States •    .     .     .     .       §  385  b     p.  821 

of  court  to  writs  of  error §  484     p.  1041 
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SECOND  CIRCUIT, 

districts  included  in §  204     p.  339 

SECOND  PETITION, 

whether  can   be  filed  for   removal  of  cause  to  Federal 

court  after  case  has  been  remanded §  391     p.  844 

SECRETARY   OF   TREASURY, 

recovery  against  collector  or  revenue  oflBcer  acting  under 

orders  of,  execution §  380     p.  797 

condemnation  proceedings  by §  381     p.  799 

SECURITY, 

marshalling  of,  as  a  subject  of  jurisdiction  in  equity     .     .  §  2     p.  4 

when  required  upon  injunction  by  State  statute       ...  §  6     p.  9 

by  receiver §  256     pp.  445-447 

given  in  a  cause  prior  to  removal  to  Federal  court,  effect 

of  removal  on  same •     §  ^92     p.  845 

an  appeal  is  taken  when  it  is  allowed,  although  security 

is  not  filed  till  after  the  statutory  limit        §  483     p.  1038 

in  admiralty  .     .     §  395  p.  852;  §  403  p.  855;  §  404  p.  856;  §  405  p.  8.57 

on  writ  of  error  or  appeal §  486     pp.  1046-1047 

requisite  to  obtain  supersedeas §  487     p.  1047 

not  required  in  writs  of  error  in  criminal  prosecutions  .  §  487  p.  1050 
on  writ  of  error  from  Supreme  Court  to  State  courts  .  .  §  477  p.  1003 
motion  to  dismiss  appeal  or  writ  of  error  for  frivolousness 

denied  when  united  with  motion  to  dismiss  for  defect 

in  bond §  489     p.  1068 

See  also  Bail;  Recognizance;  Undertaking. 

SECURITY   FOR  COSTS, 

plaintiff  in  error  or  appellant  to  give  undertaking  or  other 

security  to  clerk  of  United  States  Supreme  Court     .     .  §  488     p.  1058 
See  also  Costs. 
SEIZURE, 

burden  of  proof  in  suits  where  any  seizure  is  made  pur- 
suant to  an  act  providing  for  or  regulating  collection  of 

duties  on  imports  or  tonnage §  268     p.  482 

SELDEN,    LORD   CHANCELLOR, 

language  of,  respecting  length  of  chancellor's  foot  as  being 

tlie  measure  of  jurisdiction  in  equity §  I     p.  1 

SENATE. 

introdncing  in  evidence  extracts  from  journal  of  ...  §  268  p.  474 
proof  of  documents  published  by  authority  of      ....     §  268     p.  466 

SENATORS, 

exemption  of,  from  service  of  process §  98     p.  196 

when  writ  of  ne  exeal  repuUica  cannot  be  issued  against   .     §  262     p.  456 

SEPARABLE   CAUSES   OF   ACTION, 

removal  to  Circuit  Court  in  certain  cases  of §  383     p.  805 

SEPARABLE   CONTROVERSIES. 

See  Removal  of  Causes. 

SEPARATE   DEFENDANTS, 

right  to  appeal  or  bring  error §  482     p.  1031 

SEPARATE   ESTATE, 

of  mariied  women.     See  Married  Women. 
SEQUESTRATION, 

definition  of §  347     p.  658 

writ  of.  when  will  be  is.sued §  149     p.  260 

of  goods,  effect  upon,  of  removal  of  cause  to  Federal  court     §  392     p.  845 
See  also  Enforcement  of  Decrees  and  Orders. 
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SEQUESTRATORS, 

appointment  of §  347     p.  658 

may  be  put  in  possession  by  means  of  writ  of  assist- 
ance      §  348    pp.  659-660 

SERVANT, 

how  far  decisions  of  State  courts  upon  law  of  master  and 

servant  are  binding  upon  Federal  tribunals     .     .     §  375     pp.  776-778 
See  also  Negligenxe. 
SERVICE, 

of  subpoena  ad  respondendum,  rules  relative  to     .     §§  94-98     pp.  186-197 

affidavit  of,  formalities  in §  271     p.  483 

of  subpoena  ad  testificandum §  276     p.  490 

fact  of  service  of  process  upon  defendant  should  ajjpear 

affirmatively  upon  face  of  decree §  325     p.  .576 

of  writ  of  attachnif^nt  for  contempt §  346     pp.  656-658 

of  pleading,  how  far  State  practice  respecting,  is  followed     §  300     p.  683 
of  writ  and  process,  how  far  State  practice  followed  re- 
specting     §  360     p.  684 

of  writ  of  error §  484     p".  1043 

failure  to  serve  citation  on  defendants  in  error    ....        §  484     p.  1013 
of  subpoena.     See  also  Process;  Subpcenas  to  Appear  and  Answer. 

SET-OFF, 

as  a  subject  of  jurisdiction  in  equity      • §  2     p.  4 

SETTLING, 

bills  of  exceptions §  377     p.  787 

SEVENTH   CIRCUIT, 

districts  included  in §  204     p.  339 

SHAREHOLDERS, 

efforts  of  plaintiff  to  secure  action  by,  on  part  of  stock- 
holder to  be  set  forth §  75     p.  161 

obtaining  injunction  in  suit  affecting  corporation     ...     §  207     p.  343 
See  also  Stockholder. 
SHERIFF, 

taking  goods  before  removal  of   cause  to  Federal  court, 

effect  of  removal  upon §  392     p.  845 

remedy  of,  when  goods  in  his  custody  seized  by  marshal  .  §  9     j).  14 

injunction  against §  211     p.  350 

See  Return. 
SHIP, 

injunction  to  restrain  sailing  of  a §  210     p.  346 

SICKNESS, 

of  judge,  who  to  act  in  case  of §  204     p.  340 

SIGNATURE, 

of  counsel  to  bill §  86     p.  176 

to  bill,  want  of,  ground  of  demurrer §108  p.  215 

to  answer §  151     pp.  262-26? 

to  replication §  159     pp.  271-272 

of  counsel  to  amendments §  162  p.  275 

of  counsel  to  cross-bill §  172  p.  293 

of  counsel  to  bill  of  revivor §  180  p.  304 

to  notice  of  motion §  197  p.  325 

of  counsel,  when  necessary  to  petition  for  intervention      .     §  202  p.  335 

to  affidavit §  273  p.  484 

to  bills  of  exceptions §  377  p.  784 

of  clerk  to  authentication  of  record  on  appeal     ....  §  488  p.  1054 
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SIMILARLY   SITUATED, 

necessary  parties  in  suits  bv  complainant  on  behalf  of  him- 
self and  others   .     .     .  ' §46    pp.  119-120 

suits  on  behalf  of  persons.     See  Parties. 

SIX  MONTHS'   RULE, 

preferences  in  railroad  foreclosure  suits  regulated  by    .     .     §  243    p.  405 

SIXTH   CIRCUIT, 

districts  included  in §  204     p.  339 

SLANDERS, 

rarely  if  ever  enjoined    .     .     .     .  ,  .     .     .     .     §  12  p.  24;  §  223     p.  371 
SLAVE  'trade, 

jurisdiction  of  suits  under  laws  relating  to §  15    p.  31 

SMITH'S   CHANCERY  PRACTICE, 

referred  to  in  history  of  the  practice  of  taking  bills  pro 

confesso §  104  p.  204 

SOLICITOR, 

signature  of,  to  bill §  86  p.  177 

to  sign  notice  of  motion §  107  p.  325 

signature  of,  to  petition  for  intervention §  202  p.  335 

not  usually  appointed  receiver       • §  255  p.  443 

costs  as  between  solicitor  and  client       ....'...§  336  p.  644 

SOLICITOR-GENERAL, 

right  of  precedence §  198     p.  328 

SOLICITOR   OF   THE   TREASURY, 

introduction  of  papers,  &c.  in  the  office  of,  in  evidence  .     .     §  268     p.  465 
SOMERS,    LORD   CHANCELLOR, 

labors  of,  in  widening  jurisdiction  of  courts  of  equity  .     .  §  1     p.  2 

SOUTH   CAROLINA, 

divided  into  two  districts §  26     p.  78 

counties,  times,  and  places  of 
holding  court  therein  enumer- 
ated           §  26    p.  78 

districts  of,  included  within  Fourth  Circuit §  204     p.  339 

SOUTH  DAKOTA, 

constitutes  one  district §  26     p.  78 

times  and  places  of  holding  Court  in §  26     p.  79 

special  rule  as  to  jurisdiction  in §  22     p.  48 

districts  of,  inclu(ied  within  Eighth  Circuit §  204     p.  339 

SOUTHERN   DISTRICT   OF   NEW   YORK, 

limitation  of  jurisdiction §  23     pp.  49-53 

special  limitation  upon  jurisdiction  of  Circuit  Court  for     §  23     pp.  49-53 
SOYEREIGXS, 

when  cannot  be  sued §  35    p.  95 

SPECIAL    APPEARANCE, 

defined §  99     p.  198 

SPECIAL   CIRCUMSTANCE, 

bill  to  impeach  decree  on  account  of §  64     p.  141 

SPECIAL   DAMAGE, 

necessity  of  alleging,  to  obtain  injunction §  207     p.  343 

SPECIAL   GUARDIAN, 

citizenship  of,  does  not  affect  jurisdiction §  19     p.  38 

SPECIAL   INJUNCTIONS, 

distinguished  from  other  forms     ....•....§  205     p.  341 
See  also  Ix.junctions. 
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SPECIAL   ORDER, 

prayer  for  relief  in  cases  of §  83     p.  171 

if  asked  for  pending  the  suit,  in  prayer  for  relief,  need  not 

be  repeated  in  prayer  for  process §  85     p.  175 

SPECIAL   RELIEF, 

prayer  for     ...     , §  83     p.  171 

SPECIAL   REPLICATIONS, 

not  allowed §  7G     p.  IHl 

long  obsolete §  15(J     p.  2GK 

SPECIFIC   CHATTEL, 

injunction  to  restrain  alienation  of §  210     p.  346 

SPECIFIC   PERFORMANCE   OF   CONTRACT, 

as  a  ground  of  equitable  jurisdiction §  2     p.  4 

of  contract  of  insurance §  11     p.  16 

for  sale  of  corporate  stock §  11     p.  16 

for  sale  of  patent §11     p.  16 

of  railroad  lease §  11     p.  17 

for  use  of  railroad  trade §  11     p.  17 

to  keep  principal  office  in  a  specific  place §  11     p.  17 

of  guaranty §  11     p.  17 

not  enforced  when  defendant  has  power  of  revocation  .     .  §  12     p.  25 

to  sell  corporate  stock,  when  not  enforced §  12     pp.  25-26 

to  build  bridge,  when  not  enforced §  12     p.  27 

as  against  State §  .37     pp.  100-106 

who  necessary  parties  to  suits  for §  44    p.  llo 

alternative  relief  in  action  for §  70     p.  l.")0 

bill  for,  what  to  contain §  84     p.  174 

cross-bills  need  not  be  filed  in  certain  actions  for      ...  §  171     p.  287 

limitations  on  jurisdiction  over  suit  for      ......  §  24     p.  55 

injunctions  to  enforce,  of  covenants  and  other  contracts 

relating  to  land §  208     pp.  344-345 

injunctions  to  compel  the  performance  or  prevent  the  breach 

of  contracts  not  affecting  land §  220     pp.  366-367 

Lord  St.  Leonards'  Act  ])erniitting  master  to  execute  deed 
or  other  written  instrument  in  the  name  of  party  who 

refuses  to  do  so §  349    pp.  660-661 

SPEEDY   HEARING, 

writs  of  error  in  criminal  cases  advanced  to §  488     p.  1060 

SPONSIO  JUDICIALIS, 

the  possible  origin  of  feigned  issues §  304     p.  549 

STARE   DECISIS, 

rule  of,  how  far  applied  in  equity §  1     p.  1 

STATES, 

jurisdiction  of  controversies  between §  3     p.  5 

"                         "                "          citizens  of  different  §  3    p.  5 

bill  by §  14     pp.  27-29 

where  sued " §  14     p.  2T 

practice  when  sued  in  Supreme  Court §  14     p.  27 

conti'oversies  affecting,  jurisdiction  of  United  States  Su- 
preme Court  over §  14     pp.  27-28 

jurisdiction   of    Federal  courts   in  controversies   between 

citizens  of  different §  18     pp.  37-38 

jurisdiction  of  Federal  courts  in  cases  of  conflicting  grants 

by  different §  20     p.  41 

laws  of,  declaring  person  civilly  dead,  as  preventing  filing 

bill  in  equity  ' '.     .     .  §  28     p.  91 

AS  plaintiffs  to  bill  in  equity §  29     p.  91 
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STATES  —  conlinuecl. 

when  cannot  be  sued §  35     p.  95 

as  defendants,  liability  of,  to  suits  by  private  persons      §  37     pp.  100-106 

specific  performance  as  against  a §  38     p.  106 

as  defendant,  liability  to  suit  by  another  State  ....  §  38  p.  107 
whether  a  tribe  of  Indians  constitutes  a  foreign  ....  §  38  p.  107 
statute  of,  authorizing  one  or  more  members  of  voluntary 

association  to  represent  the  others  in  the  courts  ...  §45  p.  118 
necessarv  parties  to  suit  against,  to  restrain  illegal  tax  .  §  52  p.  12.0 
when  not  necessary  parties  .  .  §  37  p.  106;  §  52  p.  129;  §  53  p.  130 
when  necessary  party  to  a  decree  ....  §  37  p.  106;  §  53  p.  130 
preference   given   to   certain   cases   wherein   a    State    is 

interested §  296  p.  540;  §  491  pp.  1073-1074 

liberal  amendments  in  favor  of §  160     p.  273 

public  acts  of,  how  introduced  in  evidence §  268     p.  478 

how  far  the  practice  of  the  State  courts  is  followed  in  Fed- 
eral courts §  360     p.  083 

court  of,  has  not  power  to  grant  a  writ  of  habeas  corpus  to 

a  person  held  under  color  from  the  United  States      .     .     §  366     p.  736 
laws  of,  when  to  be  regarded  as  rules  of  decision     ...     §  375     p.  776 
See  also  Practice  at  Common  Law. 

STATE   COURTS, 

jurisdiction  over  cases  affecting  ambassadors,  ministers, 

and  consuls §  3     p.  5 

property  in  custody  of,  jurisdiction  of  Federal  court  over  .     §  9  pp.  12-14 

concurrent  jurisdiction .*     "     '         §  15     p.  30 

how  far  can  interfere  by  injunction  with  matters  in  Fed- 
eral courts     _J211jx347 

when  decisions  of,  binding  upon  Federal  tribunals  .      §  375     pp.  770-781 
rules  of  decision  made  by,  prior  to  removal  to  Federal  tri- 
bunals  will    usually   be   followed    in    the   latter   after 

removal §  391     p.  844 

writs  of  error  from  Supreme  Court  to  State  courts  .    §  477     pp.  993-1005 
See  also  Removal  of  Cause. 

STATE   OF   FACTS, 

using,  on  references  before  master §  312     pp.  559-560 

See  also  Facts  ;  Findings. 

STATE   OFFICER, 

removal  not  enjoined §  12     p-  24 

qm  warranto  aifecting     .     .     .     .     §  15  p.  31 ;  §  25  p.  57;  §  368  a  p.  758 

STATE   PRACTICE. 

See  Practice  at  Common  Law. 

STATE   STATUTE, 

diminishing  or  destroying  an  equitable  remedy    ....  §  6  p.  9 

enlarging  powers  of  courts  of  common  law §  6  p.  9 

giving  courts  of  probate  exclusive  jurisdiction     ....  §  0  p.  9 

regulating  practice  in  courts  of  equity  .......  §  6  p.  9 

requiring  tender  by  mortgagor  before  filing  bill  for  re- 
demption    §  6  p.  9 

regulating  foreclosure  of  mortgages §  6  p.  9 

regulating  redemption  of  mortgages §  6  p.  9 

requiring  bond  upon  injunction §  6  p.  9 

requiring  leave  from  a  State  court  before  suing  upon  an 

injunction §  6  p.  9 

requiring    presentation   of   claim   to   comptroller    before 


suing 


§6    p. 


influence  on  Federal  courts  of  equity §§  6-8     pp.  9-12 
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STATE    STATUTE— continued. 

authorizing  submission  on  stipulation §  6     p.  9 

authorizing  suit  to  quiet  title  by  person  out  of  possession 

of  land §  7    p.  10 

authorizing  suit  to  establish  title  after  destruction  of  pub- 
lic records §  7     p.  11 

authorizing  mechanics'  lien §  7     p.  11 

authorizing  bill  for  partition  of  equitable  claim  to  land 

where  the  legal  toll  is  in  the  United  States       ....  §  7     p.  10 

authorizing  creditor's  bill  before  judgment      .     .     .     .     .  §  7     p.  11 

authorizing  examination  before  trial §  6     p.  9 

regulating  suits  against  municipal  corporations  ....  §  6     p.  9 

regulating  suits  by  foreign  corporations §  6     pp.  9-10 

authorizing  suit  to  set  aside  will  for  fraud §  7     p.  10 

authorizing  suit  to  set  aside  probate  of  will  for  fraud  .     .  §  7     p 
imposing  individual  liability  on  stockholders  of  corpora- 
tions      §7p 

creating  a  new  right,  enforced  by  Federal  courts,  in  law 

or  equity §  7     p.  11 

authorizing  appointment  of  receiver §  7     p.  10 

empowering  guardian  to  mortgage  ward's  estate      ...  §  7    p.  11 

of  limitation §  8    p.  11 

do  not  bar  the  United  States §  8     p    I"? 

followed  by  Federal  courts  of  equity  in  fore- 
closure suits §  8     p, 

followed  in  equity  in  suits  against  executors 

and  administrators §  8     p 

when  followed  in  actions  at  common  law  .     .  §  8     p, 
when  followed  in  actions  at  common  law  upon 

patents  and  copyrights §  8     p.  12 

respecting  admissibility  of  evidence,  how  far  followed  in 

Federal  courts §  274    p.  488 

See  also  Practice  at  Common  Law;  Statutes. 

STATE  TAXES, 

bill  to  restrain  collection  of,  what  to  contain §  84    p.  174 

STATING  PART, 

of  bill S  67    pp.  144-145 

STATUTE, 

States  cannot  by,  impair  the  jurisdiction  of  Federal  courts 

of  equity §  6     pp.  9-10 

nor  regulate  the  practice  therein §6     pp.  9-10 

State  creating  new  rights  enforceable  in  Federal  courts    .  §  7     pp.  10-11 
authorizing  injunctions  in  a  new  class  of  cases    ....  §  8     p.  12 
of  limitation  of  the  States,  as  affecting  jurisdiction  of  Fed- 
eral courts §  8     p.  12 

setting  forth,  in  bills §  68     p.  146 

conformity  with,  allegations  as  to,  in  bills §  78     p.  168 

pleas  of §  131     pp.  234-236 

necessity  of  private  party  alleging  special  damage  on  ap- 
plying for  injunction  founded  on  violation  of  statute     .     §  207     p.  344 

injunctions  authorized  by §  222     pp.  367-369 

of  the  United  States,  introducing  in  evidence      ....     §  268    p.  481 

of  State,  rulings  upon,  at  hearing §  298    p.  542 

of  the  States,  when  to  be  taken  as  rules  of  decision      .     .     §  375     p.  776 
construction  of  State  statute  by  State  court,  how  far  bind- 
ing upon  Federal  tribunals §  375     pp.  779-780 

VOL.    H.  —  50 
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STATUTE  — conlinued. 

whether  a  State  statute  has  been  passed  by  the  lesrislature 
is  a  question  as  to  wliich  the  Federal  courts  will  follow 
.  the  decisions  of  such  State §  375    p.  780 

of  the  United  States,  review  by  writ  of  error  of  decision 
aifecting  .     . §  477    p.  993 

of  United  States,  writs  of  error  to  State  courts  in  cases 

affecting   .     .     . §  477     p.  993 

how  introduced  in  evidence.  See  also  Evidence;  Pkactice  at  Com- 
mon Law  ;  State  Statute;  and  for  recent  important  statutes  see 
Appendix,  pp.  653-664. 

STATUTE   LAW, 

of  States,  how  far  followed  in  Federal  tribunals       ...     §  375     p.  776 

STATUTE    OF   FRAUDS, 

can  be  raised  by  demurrer §  108     p.  214 

Federal  courts  follow §108     p.  213;  §  375     p.  780 

STATUTES   OF   LIMITATION. 

See  Limitation. 

STATUTORY   SERVICE, 

of  subpoena.     See  Subpcenas  to  Appear  and  Answer. 

STAY, 

bill  to  obtain  stay  of  proceedings  at  law §  64     p.  142 

injunctions  to  stay  proceedings  in  other  courts    .     .     .     .     §  210     p.  346 

§  211     pp.  346-352 
bill  to  suspend  or  avoid  the  operation  of  decrees      •     §  359     pp.  680-681 

of  execution §  360     p.  797 

proceedings  on  appeal  or  writ  of  error  from  Circuit  Court, 

where  one  of  parties  is  dead §  482     p.  1034 

on  appeal  from  order  granting  or  continuing  injunction    .  §  487     p.  1050 
writ  of  error  to  judgment  of  conviction  operates  as  stay  of 

proceedings  without  filing  security §  487     p.  1050 

See  Supersedeas. 
STIPULATION, 

must  be  in  writing §  265     p.  396 

by  next  friend  of  infant §  265  72ote  11     p.  462 

so  for  rule  in  admiralty §  404     p.  856 

to  evidence §  265     p.  462 

■wl  ere  relief  from  stipulation  is  found §  265     p.  462 

by  ruling §  249     p.  429  ;  §  265     p.  462 

effect  of  State  statute  authorizing §  6     p.  9 

not  to  remove  a  specified  suit  into  a  Federal  court  ...     §  383     p.  813 
in  cause  made  before  removal  to  Federal  court,  effect  of 

removal  on  same §  392     pp.  845-846 

to  submit  cause  in  accordance  with  State  statute      ...  §  10     p.  9 

ST.  LEONARDS,  LORD, 

statute  passed  at  instance  of,  permitting  master  to  execute 
deed  or  other  written  instrument  in  tlie  name  of  a  party 
who  refuses  to  do  so §349     pp.  660-661 

STOCK, 

specific  performance  of  contract  for  sale  of §  11  p.  15 

when  contract  for  sale  of,  not  specifically  enforced  ...  §  12  p.  2."^ 

injunction  to  restrain  transfer  of §  210  p.  346 

STOCKHOLDERS, 

suits  against  when  at  equity §  5     p.  8 

value  of  subject-matter  in  stockholder's  suit §16     p.  34  ; 

§  72     p.  154 
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STOCKHOLDERS  —  continued. 

State  statutes  imposing  liability  to  creditors  upon   ...  §  7     p.  10 

individual  liability §  7     p.  10 

bill  by §  11     pp.  15-16;  §  12     p".  25 

when  miglit  be  made  a  party  to  suit  against  corporation 

under  English, practice §  43     p.  112 

when  necessary  parties  to  suits  affecting  corporation  .  .  §  45  p.  1 18 
parties  to  suits  by,  on  behalf  of  others  similarly  situated  .       §  47     p.  120 

suing  as  representatives  of  a  class §  48     p.  122 

necessary  parties  in  suits  to  set  aside  foreclosure  of  rail- 
road mortgages §  53     p.  131 

necessary  averments  in  suits  by    ...       §12     pp.  26-27;  §76     p.  161 

suit  by,  when  to  be  verified §  87     p.  177 

allowing  them  to  intervene  in  suits  affecting  corporations  §  201  p.  334 
obtaining  injunction  in  suit  affecting  corporation  ...  §  207  p.  343 
appointing  receivers  of  corporation  property,  in  suits  by  .     §  240     p.  397 

not  usually  appointed  receiver §  255     p.  443 

when  can  have  suit  discontinued  as  against  majority  of 

directors §  291     p.  533 

See  also  Parties. 
STORY,  JUDGE, 

labors  of,  in  widening  jurisdiction  of  courts  of  equity  .     .  §  1     p.  2 

classification  by,  of  suits  by  a  complainant  on  behalf  of 

himself  and  others  similarly  situated §  46     p.  119 

view  of,  as  to  multifariousness  in  bills §  73     p.  155 

quotation  from,  on  the  principle  of  amendments  to  an- 
swers     §  167     p.  282 

suggestions  as  to  bill  of  revivor §  177     p.  300 

practice  as  to  supplemental  bills  in  cases  of  personal  rep- 
resentatives     §  187     pp.  312-313 

STRANGERS, 

whether  to  be  made  parties §  43     p.  Ill 

enjoining,  from  committing  trespass §  215     -p.  356 

STREETS, 

State  statutes  imposing  assessments  upon  ......  §  7     p.  10 

SUBJECT-MATTER, 

failure  of  plaintiff  to  have  interest  in,  a  ground  of  de- 
murrer  §  108     p.  213 

value  of,  beneath   dignity  of  court,   a   ground  of   de- 
murrer       §  108     p.  213 

SUBMISSION, 

of  cases  on  printed  arguments §  491     p.  1072 

SUBPCENA, 

prayer  of,  in  bills §  85     pp.  175-176 

motion  to  set  aside,  the  proper  remedy  where  process  is 
prayed  against  defendant  in  a  representative  capacity, 
and  the  subpcena  is  issued  against  him  generally      .     .       §  85     p.  176 

defects  in,  waived  by  general  api)earance §  101     p.  199 

failure  to  serve,  upon  parties  against  whom  process  prayed 

not  ground  of  demurrer §  108     p.  215 

in  the  nature  of  a  scire  facias  the  ancient  practice  of  reviv- 
ing suits  .     .     .     .  ' §  178     p.  301 

ad  testificandum §  275     pp.  489-490 

for  witnesses  to  attend  before  master §  313     pp.  560-561 

SUBPCENA  DUCES  TECUM, 

for  books  and  papers §267     pp.  464-465;  §  274    p.  487 

for  other  articles §  267    p.  465 

See  also  Practice  at  Common  Law. 
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SUBPCENAS  TO  APPEAR  AND  ANSWER, 

defined .  §  91     p.  183 

requisites  of §  91     p.  184 

form  of §  91  pp.  181-185 

issue  of , §  92    p.  185 

bill  first  to  be  filed §  92    p.  185 

toties  quoties §  92     p.  185 

■when  necessary §  93  pp.  185-186 

service,  how  to  be  made,  generally §  94  pp.  186-188 

upon  corporations §  95  pp.  188-191 

substituted §  96  pp.  191-193 

statutory §  97  p]).  193-195 

exemptions  from §  98  pp.  195-197 

SUBROGATION, 

creditor  who  is  subrogated  to  rights  of  state  against  its 
debtors  cannot  plead  State's  exemption  from  statute 
of  limitations §7     p.  11;  §131     p.  235 

as  party  who  has  assigned  rights  by  subrogation  is  not 

treated  as  an  assignee §  24    p.  56 

SUBSEQUENT  LIENORS, 

whether  necessary  parties  to  foreclosure  suit §  52    p.  127 

SUBSEQUENT  MATTER, 

bill  to  impeach  decree  for §  64     p.  141 

SUBSTITUTED  SERVICE, 

of  subpoenas §  96     pp.  191-193 

of  notice  of  motion §  197     p.  325 

SUGDEN,   SIR  EDWARD, 

statute  passed  at  instance  of,  permitting  master  to  execute 
deed  or  other  instrument  in  the  name  of  a  party  who 

refuses  to  do  so §  349     pp.  660-661 

See  St.  Leonards,  Lord. 
SUITS, 

multiplicity  of,  as  a  ground  of  equitable  jurisdiction     .     .  §  2     p.  4 

arising  under  Constitution  or  laws  of  the  United  States    .         §  17     p.  35 

injunctions  to  restrain  multiplicity  of §  209     pp.  345-346 

by  receivers §  249     pp.  428-431 

defined,  for  the  purpose  of  writ  of  error  from  Supreme 

Court  to  State  court §  477     p.  1002 

SUMMARY  PROCEEDINGS, 

under  State  law §  9     p.  14 

SUMMONS, 

endorsement  of,  how  far  State  practice  respecting,  followed    §  360    p.  687 

SUNDAY, 

issue  of  warrant  of  error  on §  94  p.  188 

service  of  subpoena  on §  94  p.  188 

injunction  refused  to  prevent  the  running  of  cars  on     .     .  §  223  p.  369 

writ  of  attachment  for  contempt  not  to  be  served  on  .     .     .  §346  p.  656 

SUPERSEDEAS, 

when  judgment  can  be  executed  despite §482     p.  1031 

how  obtained §  487    "pp.  1047-1053 

SUPPLEMENTAL  ANSWER, 

objects  of,  and  when  allowed  to  be  filed §  154     p.  267 

See  also  Amendments. 
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SUPPLEMENTAL  BILL, 

juri.sdictiou  of §  21     pp.  41-42 

not  original §  04     p.  141 

See  also  Correction  of  Dfxkee  otherwise  than  by  Api'eal. 
See  Bills  of  Revivor. 

SUPPLEMENTARY  PROCEEDINGS, 

jurisdiction  over §  21     p.  42 

State  practice  followed §  380     pp.  794-7yS 

SUPREME  COURT  OF  THE  UNITED  STATES, 

jurisdiction  when  not  exclusive §  14     p.  27 

appellate  jurisdiction  authorized  by  Constitution     ...  §  3     p.  .5 

original  jurisdiction §  3     p.  .5 

jurisdiction  affecting  ambassadors,  ministers,  and  consuls  §  3     p.  5 

original  jurisdiction .         §  14     p.  27 

exclusive  jurisdiction §  14     p.  27 

appellate  jurisdiction §  475     pp.  965-971 

jurisdiction  over  writs  of  error  to  State  courts     .     .    §  477     pp.  993-1005 
appellate  jurisdiction  over  appeals  from  court  of  Private 

Land  Claims §  472    p.  961 

provisions  as  to  holding  terms  of  court  in  cases  of  conta- 
gious or  epidemic  disease §  26     p.  58 

territorial  jurisdiction  and  terms  of §  26     p.  58 

rules  of  practice  promulgated  by §  27     pp.  89-90 

nineteenth  rule,  adopting  practice  of  High  Court  of  Chan- 
cery in  England §  27     p.  90 

motions  in §  194    p.  321 

practice  in,  as  to  the  granting  of  orders     ....     §  204     pp.  338-403 
costs  in,  when  judgment  or  decree  is  reversed  for  want  of 

jurisdiction  in  court  below §  327     p.  584 

costs  in.     See  Costs. 

appeals  to,  in  habeas  corpus  proceedings     ....     §  368     pp.  751-752 
objection  that  bond  given  on  removal  of  cause  was  defec- 
tive for  want  of  acknowledgment  not  to  be  taken  for 

first  time  in §  385  b    pp.  821-822 

amendments  in §  391     pp.  842-843 

See  also  Writs  of  Error  and  Appeals. 

SUPREME  COURT,  DISTRTCT  OF  COLUMBIA, 

appeals  from  and  writs  of  error  to      §  475     p.  966;  §  480  p.  1023;  §  483 

p.  1039;  §  494  pp.  1083,  1085 
SURETIES, 

of  administrator,  suit  against §  11      p.  15 

necessity  of  joining  principal  with,  in  suit  against    ...  §42     p.  Ill 

of  administrator,  necessary  parties  in  suits  against  ...  §  52     p.  128 

of  receiver,  discharge  of §  256     p.  446 

to  stipulation  in  admiralty §  404     p.  856 

SURPRISE, 

if  plaintiff  has  evidence  likely  to  take  defendant  by,  it 

should  be  indicated  in  the  bill *.     .       §  69     p.  149 

bill  to  impeach  decree  for §  358     p.  678 

SURVIVAL  OF  ACTIONS.     See  Abatement  and  Revivor. 
SURVIVORS, 

right  of,  to  proceed  with  appeal §  482     p.  1034 

SUSPENDING  DECREES, 

bills  for §  359     pp.  680-689 

SWEARING, 

to  affidavits,  formalities  regulating §  270    p.  482 
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TAKING  BILLS  PRO  CONFESSO, 

when  may  be  done §  103  p.  201 

as  against  persons  under  disability  .     .  §  103  p.  201 

not  before  guardian  ad  litem  appointed  §  103  p.  201 

case  where  guardian  refuses  to  answer  §  103  p.  201 

practice  in §  104     pp.  202-207 

a])]'eals  from  decrees §  104  p.  206 

motion  to  set  aside  decrees  obtained  by §  104  p.  202 

TAKING  TESTIMONY. 

See  also  Depositions  ;  Evidence. 

TALBOT, 

decision  of,  respecting  parties   to  suits  against  corpora- 

tions §  43     p.  112 

TANEY,  CHIEF-JUSTICE, 

labors  of,  in  widening  jurisdiction  of  courts  of  equity  .     .  §  1     p.  2 

upon  the  jurisdiction  of  the  Federal  courts      .....  §  5     p.  6 
as  to  how  far  English  Courts  of  Chancery  are  models  in 

this  respect §    5     p.  6 

view  of,  as  to  when  appeal  lies  from  order §  203     p.  338 

TAXATION, 

of  costs §  337    pp.  644-645 

TAXES, 

bill  to  restrain  collection  of,  what  to  contain.     ...     §  12     pp.  20-23  ; 

§70    p.  151;  §84    p.  174;  §  223     p.  370 

bill  to  collect,  not  sustained §  12     p.  20 

bill  to  levy,  not  sustained §  12     p.  20 

receiver  not  appointed  to  levy  or  collect      .     .§12     p.  25;  §  244     p.  415 
no  injunction  against  collection  of  internal  revenue      .     .         §  12     p.  20 

TAXPAYER'S  APPEAL, 

when  removable §  383     p.  810 

preference  is  given  to  certain  cases  affecting  State  taxes  .     §  296     p.  540 
proceedings  to  assess  taxes  not  removable  ....     §383     pp.  808-810 

TAXPAYER'S  BILL, 

as  a  subject  of  jurisdiction  in  equity      .     .  _  .       §  11     p.  15  ;  §  12     p.  20 
public  officers  wiien  considered  on  same  side  of  contro- 
versy as  plaintiff §  17     pp.  37-38 

TAX  SALE, 

bill  to  set  aside,  what  to  contain §  84     p.  174 

TECHNICAL  EXPRESSIONS, 

use  of,  in  bills  unnecessary §  78    p.  166 

TENANT, 

whether  a  necessary  party  in  suits  affecting  estate  .     .     .  §45  p.  117 

suits  by  one  or  more  on  behalf  of  others §  49  p.  122 

in  common,   necessary  parties  to  partition  suit.     ...  §  53  p.  131 

TENDER, 

omission  of,  when  ground  for  demurrer §  84     p.  175 

ill  admiralty §  409     p.  8.19 
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TENNESSEE, 

divided  into  three  districts §  26    pp.  79-80 

counties,  times,  and  places 
of   holding  court  therein 

enumerated §  26     pp.  79-80 

special  rule  as  to  jurisdiction  in §  22    pp.    40,53-54 

districts  of,  included  within  Sixth  Circuit §  26     p.  .58 

who  can  be  made  receiver  in §  255     p.  444 

TERMS, 

of  holding  United  States  Supreme  Court,  Circuit  Courts 

of  Appeals,  Circuit  Courts,  and  District  Courts  .     .      §  26     pp.  58-86 
See  also  Amendments  to  Rules  of  Circuit  Courts  of  Appeals,  p.  1324 

imposed,  on  overruling  demurrer §  122    pp.  223-225 

imposed  upon  the  issue,  denial,  dissolution,  or  continuance 

of  an  injunction §  237     pp.  388-391 

upon  the  appointment  of  receivers  and  preferences  in  fore- 
closure suits _....§  243     pp.  400-414 

decrees  can  regularly  be  entered  only  during §  324     p.  575 

correcting  judgment  during §  379     pp.  793-394 

TERRITORIAL  CORPORATIONS, 

suits  by,  or  against §  17     p.  35 

TERRITORIAL  COURTS, 

excluded  from  category  of  Federal  courts  having  equity 

jurisdiction §  13     p.  27 

review  of  decisions  of,  by  Supreme  Court  of  United  States 

§  475    pp.  967-969 
review  of  decisions  of,  by  Circuit  Courts  of  Appeals,  §  478  pp.  1005-1009 
See  also  Writs  of  Error  and  Appeals. 

TERRITORIAL  JURISDICTION, 

of   Supreme    Court,   Circuit   Courts  of    Appeals,  Circuit 

Courts,  and  District  Courts        §  26     pp.  58-86 

of  Court  of  Claims §  448     p.  916 

TERRITORY, 

public  acts  of,  how  introduced  in  evidence  ....     §  268     pp.  478-479 

TESTE, 

of  writs  in  general §  361     p.  68S 

of  writs  of  error §  484     p.  1040 

TESTIMONY, 

perpetuation  of,  as  a  subject  of  jurisdiction  in  equity  .     .     .     •   §  2     p.  4 

bills  for  perpetuating §  64     p.  141 

JeJene  e.«e,  issuing  subprena  in  case  of  taking    ....      §  275     p.  490 
taken  in  equity  which  may  be  used  in  other  courts      .     .      §  278     p.  494 

bills  to  perpetuate     .     .    " §  279     pp.  494-497 

de  bene  esse,  bill  to  take §  280     pp.  497-498 

taken  before  cause  is  at  issue §  282     p.  500 

»      after        "         "  §  283     pp.  500-502 

present  method  of  taking,  within  the  jurisdiction  .       §  284    pp.  502-509 
taken  after  a  cause  is  at  issue  and  beyond  the  jurisdiction 

of  the  court  §  285     p.  509 

common-law  procedure  respecting §  360     p.  686 

See  also  Depositions;  Evidence;  Practice  at  Common  Law. 

TEXAS, 

divided  into  three  districts §  26     p.  80 

counties,  times,  places  of  hold- 
ing court  therein  enumer- 
ated            §  26     pp.  80-83 
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TEXAS  —  continued. 

districts  of,  included  within  Fifth  Circuit §  204     p.  339 

whether  receiver-general  of,  can  be  appointed  receiver  .  §  255  p.  445 
introducing  in  evidence  transcripts  from  certain  books  of 

the  District  Courts  in §  268     p.  478 

THIRD  CIRCUIT, 

districts  included  in §  204     p.  339 

THOMAS  JEFFERSON, 

subpoena  duces  tecian  against,  on  trial  of  Aaron  Burr    .  §  98     pp.  195-196 

THOMPSO>r,    SEYMOUR   D., 

remarks  on  habeas  corpus     .     .   §  366  notes  to  pp.  720-721  ;  723-725;  729 
THREATS, 

as  constituting  a  ground  of  jurisdiction  in  equity     ...  §  2     p.  3 

THURLOW,   LORD, 

first  injunction  to  restrain  trespass,  granted  by   ....     §  215    p.  356 
TIME, 

allegations  as  to,  in  bills     . §  67    p.  145 

for  appearance §  102     p.  200 

enlargement  of,  for  cause  shown §  103     p.  201 

to  file  demurrer,  ])lea  or  answer  to  bill §111     p.  217 

within  which  to  file  plea §  135    p.  239 

answer §  149     p.  260 

replication §  157     pp.  270-271 

cross-bills §  170     pp.  286-287 

bills  of  revivor §  181     pp.  304-307 

to  be  given  by  notice  of  motion §  197     p.  325 

of  application  for  interlocutory  injunctions §  228     p.  375 

to  serve  writ  of  injunction §  2.34     pp.  383-384 

when  a  receiver  may  be  appointed §  252     p.  4'10 

when  issue  of  law  will  be  directed §  303     p.  549 

within  which  reference  to  be  brought  on  before  master  .  §  309  p.  555 
decrees  giving  defendants  a  certain  specified  time  within 

which  to  show  cause  against  a  decree,  &c.     §  322    p.  572 ;  §  323    p.  575 

of  entering  decrees §  324     p.  575 

decrees  for  an  account  should  specify  the  time  from  which 

the  account  is  to  be  taken §  325  p.  579 

to  move  for  an  order  requiring  non-resident  to  give  secur- 
ity for  costs §  338     pp.  645-646 

to  make  writ  of  attachment  for  contempt,  returnable  .  .  §  345  p.  656 
of  pleading,  how  far  State  practice  respecting,  is  followed  §  360  p.  687 
when  motion  for  new  trial  must  be  made  ....  §  376  pp.  781-783 
when  judgments  may  be  corrected  by  the  courts  that  len- 

dered  them §  379     pp.  793-794 

when  execution  can  be  issued  in  a  case  where  writ  of  error 

lies  to  the  Supreme  Court §  380     p.  795 

for  removal  of  cause  where  there  are  several  defendants, 

and  time  for  removal  has  expired  as  to  one      .     .  §  385  d     pp.  823-824 
effect  of  consent  or  order  extending  time  to  answer,  on 

time  to  remove  cause §  385  d     pp.  823-824 

when  riglit  to  replead,  after  removal  to  Federal  court,  ex- 

I)ires §  391     p.  840 

when  remand  of  cause  improperly  removed  to   Federal 

court  may  be  demanded §  393     p.  847 

effect  of  death  of  party  before  time  allowed  for  taking  ap- 
peal or  bringing  writ  of  error  has  expiied §  484     p.  1035 

witiiin  which  appeal  or  writ  of  error  must  be  taken  §  483  pp.  1036-1039 
to  serve  writs  of  error  and  citations §  484     p.  1043 
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TIME  —  continued. 

to  file  security  for  costs  on  application  for  mpemedeas  .  .  §  487  p.  10i7 
to  return  writ  of  error  ....  §  488  p.  1053  ;  §  403  pp.  1047-1048 
within  which  plaintiff  in  error  or  appellant  is  to  docket 

the  cause §  488     p.  1057 

within  which  models,  diagrams,  and  exhibits  of  material 

must  be  transmitted  to  appellate  court  of  United  States  §  488     p.  1057 

within  which  the-y  must  be  removed §  488     p.  1057 

failure  of  plaintiff  in  error  to  docket  case  and  file  record 

iu  time §  488     p.  1057 

when  writs  of  error  must  be  made  returnable      ....  §  488     p.  10;>o 
to  serve  papers,  on  motion  to  dismiss  appeal  or  writ  of  error  §  489     p.  1068 
within  which  appeals  may  be  submitted  on  printed  argu- 
ments  §  491     pp.  1072-1073 

allowed  counsel  on  argument  in  Supreme  Court .     .     .     .  §  491     p.  1078 

to  move  for  rehearing  or  reargument §  49J     p.  1079 

to  amend.     See  Amendments. 

TITLES, 

bills  to  quiet     §  7    pp.  10-11  ;  §  11    p.  19  ;  §  12   pp.  21-22  ;  §  70   p.  150 
persons  claiming  property  under  inconsistent,  when  neces- 
sary parties  to  suits §  44     p.  1 1 5 

of  demurrer §'ll2     p.  217 

of  affidavit §  271     j).  483 

of  decree §  324     p.  576 

evidence  of,  on  removal  of  suits  containing  controversies 
between  citizens  of  the  same  States,  claiming  land  under 

grants  of  different  States §  387     pp.  834-835 

suit  in  which  plaintiffs  claim  under,  what  to  be  regarded 

as  value  of  matter  in  dispute §  481     p.  1028 

TOLLS, 

foreclosure  of  lien  upon §11     p.  15 

TONNAGE, 

jurisdiction  of  suits  to  collect §  15     p.  31 

burden  of  proof  in  suits  where  any  seizure  is  made  pursu- 
ant to  an  act  providing  for  or  regulating  collection  of 
duties  on  imports  or  tonnage §  268     p.  482 

TORTS, 

no  suits  against  United  States  in  cases  of §  15     p.  31 

TOTIES  QUOTIES, 

subpoena  to  appear  and  answ^er §  92     p.  185 

TOWN  BONDS, 

bill  by  holder  of §  11     p.  16 

taxpayer's  bill  to  prevent  payment  of §  53     pp.  131-132 

See  ]\Ii;nicipal  Bond. 

TRADE, 

injunction  to  prevent  revelation  of  secrets  of §  206     p.  341 

no  injunction  against  corporation  for  merely  diminishing 

private  individual's  profits  of §  207     pp.  343-344 

See  also  MoNoroi.Y. 

TRADEMARK, 

value  of  matter  in  dispute  in  suit  to  enjoin  use  of  §  15  p.  31 ;  §  16  p.  34 
injunctions  to  restrain  unlawful  use  of    §  210     p.  346;  §  218     pp.  361-366 

TRANSFER  OF  NOTES, 

injunction  to  prevent §  212     p.  352 

TRANSFER  OF  STOCK, 

injunctions  to  restrain §  210    p.  346 
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TRANSLATION, 

of  foreign  documents,  to  accompany  record  on  appeal  .     .  §  488     p.  1056 
TREASURY, 

introduction  in  evidence  of  papers  in  the  office  of  the  so- 
licitors of  the §  268     p.  468 

introducing  in  evidence  transcripts  from  department  of  the     §  208     p.  468 
See  Evidence. 

treatip:s, 

introducing  in  evidence §  268    p.  481 

review  by  writ  of  error  of  decision  in  State  court  affect- 
ing   §  477     pp.  993-1005 

TRESPASS, 

injunctions  to  prevent §  210     p.  346 

injunctions  to  restrain §  215     pp.  356-357 

TRIALS, 

common-law  procedure  respecting §  360     pp.  683-688 

notice  of,  how  far  State  practice  respecting,  is  followed     §  360     p.  687 

in  admiralty §  413     p.  861 

principles  regulating  the  granting  of  new  trials  .     .     §  376     pp.  781-783 
See  also  Hearing;  Practice  at  Common  Law. 

TRUSTS, 

as  subjects  of  equity  jurisdiction §  2     p.  3 

constructive §  2     p.  3 

express §  2     p.  3 

implied §  2     p.  3 

resulting §  2     p.  3 

beneficiaries  under §  2     p.  3 

injunctions  to  enforce §  206     pp.  341-342 

when  receiver  will  be  appointed  in  suits  affecting    ...     §  240     p.  395 
impeaching  decrees  improperly  obtained  in  cases  of      .     .     §  358     p.  679 
See  Monopolies. 

TRUST  ESTATES, 

as  subjects  of  equity  jurisdiction *  .     .         §  11     p.  15 

costs  out  of §  335     pp.  642-644 

TRUST  PROPERTY, 

who  necessary  parties  in  suits  affecting §  45     p.  117 

allowing  beneficiaries  to  intervene  in  suits  affecting      .     .     §  201     p.  333 

TRUSTEE, 

bill  against §  11  p.  15 

accounting  by §  11  p.  l-i 

citizeusiiip  of §  19  p.  39 

under  deeds  and  mortgages,  when  necessary  parties  to  suits 

affecting  property  covered  by .     .     .  §  45  p.  117 

■when  not  a  necessary  party  in  suit  against  colleagues  for 

breach  of  trust §  52  p.  127 

of  active  trust,  when  neccssaiy  paity  to  suit  affecting  trust 

estate §  53  p.  130 

facts  showing  that  defendant  is  a,  must  be  pleaded       .      .  §  69  p.  118 
effort  of  plaintiff"  to  secure  action  by,  on  part  of  stockhold- 
ers to  be  set  forth §  76  p.  161 

petition  for  a])pointment,  removal,  or  resignation  of     .     .  §  199  p.  330 

allowing  beneficiaries  of  trust  to  intervene  in  suits  affecting  {5  201  p.  333 

when  can  be  appointed  receiver  of  trust  estate    ....  §  255  p.  444 

TRUSTEES  OF  RAILROAD  MORTCiAGE, 

when  not  necessarv  parties    to    liondholders'   foreclosure 

suit       .     .     .     .' §  51     p.  126 
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UBERRIMA  FIDES, 

required  on  application  for  special  injunction      ....     §  232     p.  381 
ULTRA  VIRES, 

acts  wlien  enjoined  at  suit  of  stockholder §  12     p.  26 

when  act  by  corporation  not  enjoined §  12     p.  25 

UNDERTAKING, 

sometimes    required    that   party   omitted   from    bill   will 

conform  to  decree §  55     p.  134 

to  abide  further   orders   of   the   court,  given  on  special 

appearance §  100     p.  199 

may  be  rec^uired  on  issue,  dissolution,  or  continuance  of 

injunction §  237     p.  3S9 

by  receiver §  256     p.  446 

plaintiff  in  error  or  appellant  to  give  undertaking  or  other 
security  to  clerk  of  United  States  Supreme  Court  for 

costs §  488    p.  1058 

given  in  a  cause  prior  to  removal  to  Federal  court,  effect 

of  removal  on  same §  392     p.  815 

See  also  S^:cuRITY;  Supersedeas. 
UNINCORPORATED   ASSOCIATION, 

parties  to  suits  by  members  of,  and  on  belialf  of  others 

similarly  situated §  47     p.  120 

suing  as  a  corporation,  ground  of  demurrer §  108     p.  213 

See  also  Voluntary  Association. 
UNITED   STATES, 

not  bound  by  State  statutes  of  limitation §  8     pi  12 

State  statutes  of  limitation  cannot  bar §  8    p.  12 

bill  by,  to  cancel  land  patent §  11     p.  15 

bill  to  enforce  priority  of  payment §  11     p.  15 

right  of  intervention  in  suits  between    States  to   settle 

boundaries §  14     p.  28 

suits  against  and  suits  by   .  §  15    p.  31 ;  §  36    pp.  95-100;  §  63    p.  140; 

§  74     p.  159 
suits  arising  under  Constitution  or  laws  of    §15     p.  21;  §17     pp.  35-39 

condemnation  ])roceedings  by §  15     p.  24 

when  cannot  be  sued §  35     p.  95 

whether  President  thereof  can  be  sued §  35     p.  95 

as  defendant §  30    "pp.  95-100 

filing  of  bills  and  informations  by §  03     p.  139 

multifariousness  in  bill  by,  to  set  aside  land  patent  for 

fraud §  74     p.  159 

bill  filed  by,  to  vacate  patent  to  public  lands,  what  to  con- 
tain       §  84     pp.  174-175 

service  of  subpoena,  when  United  States  is  a  party  .     .     .       §  95    p.  188 

injunction  cannot  be  issued  against §  223     p.  370 

costs  against §  327     p.  583 

when  costs  will  be  allowed  in  suits  to  adjust  claims  against     §  327     p.  583 
not  bound  by  any  State  statute  of  limitations      ....     §  375     p.  776 
See  also  statutes  in  Appendix,  pp.  658-663. 
UNITED   STATES   COURTS, 

how  far  can  interfere  by  injunction  with  matters  in  State 

courts §  211     p.  367 

See  also  Federal  Courts. 
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UNITED   STATES    STATUTES   AND   TREATIES, 

introducing  in  evidence §  268     p.  481 

UNITED  STATES  SUPREME  COURT, 

See  Supreme  Court  of  the  United  States. 

UNSOUND  MIND, 

persons  of.     See  Plaintiff  and  Defendant. 

USURIOUS  SECURITIES, 

bill  for  cancellation  of §  6     p.  9 

USURY, 

as  a  subject  of  equity  jurisdiction §  6    p.  9 

UTAH, 

writ  of  error  to  review  judgments  of  Supreme  Court  of      .     §  476     p.  970 
time  within  which  cause  to  be  docketed  in  United  States 

Supreme  Court  in  case  of  appeals  or  writs  of  error  from    §  488   p.  1057 

UTILE   PER   INUTILE   NON    VITIATUR, 

a  maxim  of  equity  pleading §  68    p.  147 


V. 

VACATION, 

petition  and  bond  for  removal  may  be  filed  during  .     .       §  385  d    p.  823 

VALUE, 

of  matter  in  dispute  to  confer  jurisdiction §  16     p.  32 

bill  to  show  whether  amount  involved  exceeds  the  jurisdic- 
tional amount _ §  76     p.  162 

of  subject-matter  that  it  is  beneath  dignity  of  court,  a 

ground  of  demurrer       ...         §  108     p.  213 

of  matter  in  dispute  as  affecting  removal  of  cause    .     .     .§385  a     p.  820 

of  matter  in  dis])ute  as  affecting  removal  of  suits  contain- 
ing controversies  between  citizens  of  the  same  State, 
claiming  land  under  grants  of  different  States      ...     §  387     p.  834 

of  amount  in  dispute,  as  affected  by  subsequent  events  in 

relation  to  right  to  remove  cause  to  Federal  court      .     .     §  391     p.  843 

of  matter  in  controversy  as  affecting  right  to  appeal  §  481     pp.  1026-1029 

VARIANCE, 

law  of §  67     p.  145 

VENUE, 

of  affidavit §  272     p.  483 

VERDICT, 

of  jury  upon  an  issue,  how  reviewed §  305  p.  551 

trial  judge,  when  he  may  direct §  374  p.  775 

what  rules  relative  to,  govern  in  Federal  court    ....  §  374  p.  775 
State  statute  regulating  form  of,  in  Federal  court,  effect  of  §  374  p.  773 
cause  improperly  removed  to  Federal  court  may  be  re- 
manded even  after  verdict §  393  p.  848 

VERIFICATION, 

of  bill  in  suit  affecting  rights  assertable  by  corporation     .       §  76     p.  161 

of  answer ........§  151     p.  262 

answer  denying  facts  stated  in  petition  for  intervention, 

to  have  a .     .     .     §  203     p.  3.38 

of  pleadings,  how  fai-  State  practice  respecting,  is  followed     §  360     p.  687 
of  affidavit.     See  also  Affidavit;  Evidence. 
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VERMONT, 

constitutes  one  judicial  district §  26    p.  83 

times  and  places  of  hold- 
ing court  therein  enu- 
merated                §  26     p   83 

the  district  of,  included  within  the  Second  Circuit        .     .     §  204     p.  339 

VEXATIOUS   CONDUCT, 

dispaupering  party  for §  200     p.  332 

VICE-CONSUL, 

jurisdiction  of  District  Courts  in  suit  against      ....         §  25    p.  57 
See  also  Consul. 

VICTUS  VICTORl   IN   EXPENSIS   CONDEMNATUS   EST. 

a  rule  of  the  civil  law  applied  to  payment  of  costs   ...     §  327     p.  580 

VIDELICET, 

statements  under  a,  in  bills §  67    p.  143 

VIRGINIA, 

divided  into  two  districts §  26    p.  84 

counties,  times,  and  places  of 
hoMiiig  court  therein  enum- 
erated             §  26     p   84 

districts  of,  included  within  Fourth  Circuit §  204     p.  339 

terms  of  Circuit  Court  of  Appeals  held  in p.  1324 

VOLUNTARY   ASSOCIATION, 

citizenship  of  members  of §  45  p.  118 

when  members  of,  are  necessary  parties  to  suits  affecting  §  45  p.  118 

suing  members  of,  as  representing §  48  p.  121 

See  Unincokporated  Association. 


W. 

WAIVERS, 

.      in  bills §  84    pp.  172-175 

omission  of,  when  ground  for  demurrer §  84     p.  175 

of  answer  under  oath §  148     p.  256 

jury  trial §  374     p.  771 

of  failure  to  serve  citation  on  defendants  in  error     ...  §  489     p.  1062 

WAR   CLAIMS, 

no  suits  for,  against  United  States §  15     p.  31 

WASHINGTON, 

constitutes  one  district §  26     p.  81 

district  of,  included  within  Ninth  Circuit §204     p.  339 

time  within  which  cause  to  be  docketed  in  United  States 

Supreme  Court  in  ca.ee  of  appeals  or  writs  of  error  from  §  488     p.  10.'i7 

times  and  places  of  holding  court  in §  26     p.  85 

special  rule  as  to  jurisdiction  in §  22     pp.  48-52 

WASTE, 

injunctions  to  restrain  commission  of    §210     p.  346;  §  213     pp.  253-251 

WEAK   MIND, 

capacity  of  persons  of,  to  file  bills  in  equity    .      §  28     j>.  91 ;  §  33     p.  94 

suits  against  persons  of §  40     pp.  108-109 

See  also  Idiot;  Lunatic. 
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WESTBURY,  LORD  CHANCELLOR, 

labors  of,  in  widening  jurisdiction  of  courts  of  equity  .             §  1     p.  2 

foundations   according   to,   of   interference   by  courts  of 

equity  in  cases  of  unlawful  use  of  trademarks  .     .     .  .     §  218    p.  364 

WEST   VIRGINIA, 

constitutes  one  judicial  district §  26     p.  85 

times  and  places  of  hold- 
ing court  therein  enum- 
erated              §26     p.  85 

district  of,  included  within  the  Fourth  Circuit     ....     §  204    p.  339 

WIFE.    See  Married  Woman. 

WIGRAM, 

work  of,  on  Discovery  referred  to  on  demurrer  to  the  dis- 
covery     §  109     p.  216 

referred  to  on  negative  pleas §  124    p.  228 

WILL, 

election  under,  as  a  subject  of  relief  in  equity     ....  §  2     p.  3 
State  statute  authorizing  setting  aside  of  probate,  enforce- 
able in  Federal  courts §  7     p.  11 

probate  of,  not  set  aside  by  equity §  12     p.  19 

averments  as  to,  in  bill  filed  by  executor §  78     p.  166 

WISCONSIN, 

divided  into  two  districts §  26     p.  85 

counties,  times,  and  places  of 
holding  court  therein  enumer- 
ated             §  26     p.  85 

districts  of,  included  within  Seventh  Circuit §  204     p.  339 

introducing  in  evidence  transcripts  from  certain  books  of 

the  District  Courts  in §  268     p.  475 

WITHOUT   PREJUDICE, 

dismissal §  300    pp.  445-446 

WITNESS, 

examination  abroad §  2     p.  4 

examination  abroad  as  a  subject  of  jurisdiction  in  equity  §  2     p.  4 
perpetuation  of  the  testimony  of,  as  a  subject  of  jurisdic- 
tion in  equity §  2     p.  4 

bills  to  perpetuate  testimony  of §  64     p.  141 

when    defendant  not  prevented  from  being,  in    his  own 

favor §  84     p.  173 

exemption  of,  from  service  of  process §  98     p.  196 

comi)elling  to  testify §  277     pp.^  493-494 

procuring  attendance  of.  before  master §  313     p.  560 

evidence  tending  to  incriminate §  274    p.  788 

attendance   of    witness  summoned   in  behalf   of    United 

States §  275     p.  490 

not  obliged  to  incriminate  himself §  274     p.  488 

may  be  compelled  in  Congressional  investigation  to  give 

evidence  tending  to  disgracH  him §274     p.  488 

deposition    taken  in  cause   prior  to  removal  to  Federal 
court,  whether  witness  can  be  compelled  to  sign  same 

after  removal §  392     p.  846 

competency  of.     See  Evidknce. 
fees  of.     See  Cost.s. 
See  also  Evidence;  Subpcexa;   Subpcena   Duces  Tecum;  Witness; 

Expert. 
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WIVES.     See  Mauhied  Womkx. 

WORKMAN, 

injunctiou  restraining,  from  disclosing  trade  secrets     .     .     §  206     p.  241 

WRITS, 

oi  quo  warranto       .     .     .   §  15     p.  22;  §25     p.  57;  §  368  a     pp.  753-75f) 

ne  exeat  repuhlica §§  261-263     i)p.  455-460 

of  scire  facias §  368  b  j)}).  759-764 

of  pit)hibition         §  362     pp.  690-701 

of  seque.stratiou §  149     p.  260 

mandamus §§  863,  363  a,  364     pp.  701-713 

certiorari §  365  '  p.  717 

habeas  corpus §§  366-368     j)p.  719-762 

error  coram  nohis §  379     pp.  793-704 

of  assistance  to  put  receiver  into  possession §  34S     j).  659 

of  possession  awarded  by  Supreme  Court §  495     p.  1098 

common  law  procedure  respecting  writs      ....     §  360     p]).  683-688 
form  of,  how  far  State  practice  followed  respecting       .     .     §  360     p.  683 

service  of §  3G0     p.  687 

endorsement  of §  360     pp.  529-584 

WRITS,    DUPLICATE, 

against  ditlerent  defendants §  22     pp.  44-48 

WRITS   OF   ASSISTANCE, 

when  and  how  issued §  348     pp.  659-668 

WRITS   OF   ERROR   AND   APPEALS, 

in  general §  474     pp.  1484-1485 

in  Supreme  Court  of  United  States §  475     pp.  965-971 

in  Circuit  courts  of  Appeal §  478     pp.  1005-1009 

in  Circuit  courts §  479     pp.  1009-1017 

to  judgments  of  Territorial  courts      ....§§  475,  479     pp.  967-969 
what  cases  Supreme  Court  may  review  bv  writ  of  error 

and  by  appeal  §  475  pp.  96o-971;  §  478  p.  1008;  §  476  pp.  971-993 
what  cases  Circuit  courts  of  Appeals  may  review  by  writ 

of  error  or  appeal §  478     pp.  100.5-1009 

■what  causes  Circuit  courts  may  review  by  writ  of  error  or 

appeal §  479     pp.  1009-1017 

in  value  of  matter  in  dispute §481     pp.  1026-1029 

certificate  of  question §  476     pp.  971-973 

right  to  appeal  and  bring  error §  482     p.  1030 

•who  may  ajjpeal,  parties  refusing §  4S2     p.  1031 

parties  to  appeal  or   writ  of  error  dying,  bringing  in 

personal  rej)resentative §  482     pp.  1033-1034 

time  within  which  writ  of  error  or  appeal  must  be  taken 

§  483     pp.  1036-1039 
writs  of  error,  practice  and  procedure  to  obtain     §  484     pp.  1040-l(i44 

service  of,  and  of  citation? §  484     p.  1043 

security  on  writ  of  error  or  appeal     ....       §  486     pp.  1046-1047 

supersedeas §  487     pp.  1017-1053 

appeals,  practice  and  procedure  in  taking  .     .       §  485     pp.  1044-1046 

return  to  writ  of  error  or  appeal §  488     pp.  1053-1060 

appeals  in  habeas  corpus  proceedings  .  §  368  p.  751;  §  475  p.  968 
writs  of  error  from  Supreme  Court  to  State  courts  §  477  pp.  993-1005 
motions  to  dismiss  appeals  or  wiits  of  error  .  .  §  489  pp.  1061-1069 
printingof  the  record  .  .§489  pp.  1060-1069  ;§  490  pp.  1069-1072 
argument  of  appeals  and  writs  of  errt>r .     .     .     .       §491     ))p.  1072-1079 

reinstatement  of §  489     p.  1069 

decision  of §  494     pp.  1082-1091 
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WRITS   OF   ERROR   AND   ATFEALS  —  continued. 

rehearing §  492  pp.  1079-1081 

further  proof  on  appeal §493  pp.  1079-1082 

mandate §  495  pp.  1U91-1098 

second  writ  of  error  or  appeal §  496  pp.  1098-1100 

WYOMING, 

constitutes  one  judicial  district §  26     p.  86 

times  and  places  of  holding  court  in §  26     p.  86 

belongs  to  Eighth  Circuit §  26    pp.  58,  86 
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